FOOD LABELING DISCLOSURES AND THE COMMERCIAL SPEECH
DOCTRINE: COMBATING AMERICA’S GROWING PROBLEM

Lowell Thomas Brown*
1. INTRODUCTION

Currently, forty-two percent of adults in the United States are classified
as obese, and it has been suggested that by the year 2048,
nearly a/l Americans may be overweight or obese.' Studies have found that
obesity directly increases annual United States medical expenses by $210
billion and contributes $450 billion of indirect costs.”> Although other
influences on obesity include biological, behavioral, environmental, and
cultural influences, the lack of adequate nutrition from both the
overconsumption of ultra-processed foods and added sugar has consistently
been shown to perpetuate this rapidly expanding epidemic.’ Because of
overconsumption of these foods, obesity has become the most prevalent
chronic, non-communicable disease affecting the United States as well as the
rest of the world, even surpassing communicable diseases as the leading
cause of death and disability.* Obesity contributes to or causes a host of
health issues, such as cardiovascular diseases, dementia, diabetes, high blood
pressure, sleep apnea, anxiety, depression, liver cancer, colon cancer,
hypertension, and inflammation.” Some of these diseases are among the
leading causes of death in the United States,® with obesity serving as a
contributing factor to approximately 678,000 deaths per year.’

At the most basic level, people gain weight when they consume more
calories than they burn.® The best way for Americans to fight obesity is to
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consume fewer calories by eating fewer unhealthy calorie-dense foods
because dietary interventions are more effective than exercise in achieving
weight loss.” However, this simple caloric equation presents a fundamental
problem for the food industry, because any governmental guidance telling
Americans to eat less conflicts with food industry interests to sell more and
increase profits.'’

The phrase “Big Food” applies to the global food and beverage industry
consisting of agribusiness companies (e.g., Bayer-Monsanto), food sellers
(e.g., Kraft Foods), restaurant chains (e.g., McDonald’s), and industry trade
organizations (e.g., The Sugar Association).'' Big Food generates more than
$5.7 trillion in annual revenues from growing and processing food and then
selling it to consumers.'? Using vast corporate resources, the food industry
has developed a “blueprint” to confuse consumers about diet and nutrition
and to encourage them to eat more of these profitable — but unhealthy and
fattening — processed foods."> Big Food’s blueprint begins with funding
“science” to create doubt about the basic nutritional guidance to avoid fat,
cholesterol, sugar, and sodium found in most processed foods.'* Big Food
uses its paid-for science and also overreaches its corporate constitutional
rights to lobby the government to further confuse the public about the role
the food industry plays in the obesity epidemic.'”” Currently, Big Food
generates far more food than the American population can consume, so the
industry spends $30 billion annually on marketing to encourage people to eat
more.'® Not only does “Big Food” want us to eat more food, but also to
consume more of the foods with the highest profit margins — highly processed
foods with little nutritional value.'”

Through the maximization of profits and with the sole goal of increasing
revenue, the food industry is hiding behind the idea of “corporate
personhood.”"'® This enables corporations to constitutionally spend unlimited
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funds to participate in the American political process by exploiting
consumers and lobbying government officials to provide unhealthy foods to
the American public.'” Food manufacturers have an inbuilt incentive to create
unhealthy foods, all to the serious detriment of the American consumer.”
Arguing under the protection of the First Amendment and the Commercial
Speech Doctrine, as established in Central Hudson Gas & Electric v. Public
Service Commission of New York,”' food manufacturers defend their actions
as creative advertising that increases profits.”> However, in reality, “Big
Food” is misguiding consumers into believing that many of the products they
are consuming are “healthy” through deceptive advertising® and funding of
“nutritional science”** that affects consumer beliefs.”’

The Federal Government, through the Food & Drug Administration
(FDA) and Federal Trade Commission (FTC), has a duty to protect public
health by providing consumers with “accurate, science-based information”
about food.?® Part II of this Note provides a historical analysis of Big Food’s
exploitation through consumer deception and misdirection of nutritional
science.”” Further background will be provided as to the creation and
authority of the FDA and FTC, presenting the problem that the FDA’s and
FTC’s size and authority are too limited to combat the practices of Big Food
and its First Amendment defenses under the Commercial Speech Doctrine.?®
Part III of this Note analyzes the development of the Commercial Speech
Doctrine, the successes of the FDA under the Zauderer standard and Central
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Hudson test, and the actions of the FTC against manufacturers, thus
presenting an avenue for federal agencies to take action against Big Food.”’
Part IV of this Note proposes the resolution that support of the FDA and FTC
through increased funding could positively affect their combined ability to
help Americans through new proposals for food labeling.*® Specifically, these
proposals would shift control of front-of-package labeling from Big Food’s
deceptive hands into simple and educational nutrition information provided
by the FDA, including a new traffic-light approach.’’ Customers must be
provided with knowledge to make healthier choices, thus incentivizing food
manufacturers to reformulate their products to either match consumer
demand or lose profits.*> Because the federal government has a substantial
interest in combating the obesity crisis, the FDA and FTC need additional
financial and political support to confront Big Food and drastically take
action to solve a serious public health problem.*

II. BACKGROUND
A. Consumer Deception

[1t’s] utter nonsense ... the first thing any consumer must do
with any product is to assume the claims on the front of the
label are a pack of lies and scrutinize the fine print on the
back to learn what’s actually in the product.

-Stephen Gardner, Chief Litigator, Center for Science in the Public Interest.**

When Americans go to the grocery store, they are bombarded with
products that claim to be, “Natural,” “Non-GMO,” “Smart Choice,” “Gluten-
Free,” etc.; however, the average American does not have the education and
nutritional knowledge required to effectively assess these claims.> Further,
Americans erroneously believe they possess reasonable expertise about food
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and nutrition, a belief that can be linked to general knowledge illusion.*
Confirmation bias and motivated reasoning can lead consumers to process
information in a self-serving way, causing people to look for, and overvalue,
information that supports their beliefs or desires.’” Consequently, individuals
are likely to search for data that confirms their predetermined course of action
rather than information that may challenge or contradict it.>® They are also
likely to interpret information and construct subjective narratives in a way
that supports their preexisting beliefs or preferences.” Because of this, the
food industry has a strong incentive to blur reality and portray foods as
“healthy” and “natural” to increase profits,"” with the American public
spending over forty billion dollars per year on food products labeled as
“natural.”*' Manufacturers are aware that consumers believe the word
“natural” to convey a sense of wholesomeness and an understanding that the
food was not produced using pesticides, artificial colorings, synthetic
ingredients, or genetically modified organisms (“GMOs”).* However, in
most situations, manufacturers are using the term “natural” solely as a
marketing tool, and their products often contain ingredients that do not align
with consumer expectations.*’

Several examples show that manufacturers are knowingly using the
confusion of labeling to mislead consumers as to the actual ingredients of
products.** In 2009, brands, such as General Mills and Kraft, joined into an
industry-wide nutrition claim in order for select products to be labeled with
a “Smart Choices” checkmark.* The problem with these labeling claims is
that the food industry was using them to maximize profits, not to signify
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nutritional quality.*® General Mills approved Lucky Charms cereal to carry a
“Smart Choices” icon, despite its twelve grams (additional forty-eight
calories) of added sugar per serving, with approval being grounded in the
argument that, “it’s better for you than doughnuts.”’ Further examples of
“Smart Choices” include Cheese Stuffed Crust Pizza, Fruit Loops, and
Fudgesicles.”® Manufactures have taken these deceptive front-of-package
(FOP) labels even further, declaring that sugar-laden Apple Jacks cereal
“keeps children focused at school,” highly processed and sodium-saturated
Spaghettios include a “full serving of vegetables” and “bone-building
calcium,” and Cocoa Krispies cereal “helps support your child’s
immunity.”* A 2011 study found that, of children’s foods with such front-
of-package health claims, eighty-four percent failed to meet basic federal
nutrition standards and ninety-five percent contained added sugar.’® Further,
public health organizations like the American Heart Association also allow
the food industry to purchase front-of-package certifications, like its heart-
healthy (or “heart smart”) seal of approval.’’ For a mere $7,500 fee per
product, companies can add “heart smart” labels to qualifying “healthy
foods” like Kellogg’s Pop-Tarts, Frosted Flakes, Cocoa Frosted Flakes, and
Fruity Marshmallow Krispies.”® Through these examples, it is evident that
Big Food has used corporate wealth and influence on oversight systems to
allow it to confuse and misdirect consumers into purchasing and eating more
unhealthy processed foods that fuel the obesity epidemic.”

B. Misdirecting Nutritional Science

The food industry has a long history of funding scientific studies to help
promote its products, while, at the same time, concealing their dangers.>
With the main goal of promoting revenue, food manufacturers have looked
to produce their own “science” through the funding of research facilities with
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employees of their own.”> Corrupted science and its emphasis on choosing
low-fat, high-sugar foods (like the processed foods that inundate today’s
grocery stores and pantries) likely catalyzed the obesity epidemic in the
1970s.°® Today, corporate giants have funneled millions of dollars into their
own research networks, with Coke founding the Global Energy Balance
Network to promote soda consumption,”’ and McDonald’s funding the
Global Advisory Council on Balanced Lifestyles, which consists of
influential doctors and scientists who help explain ways in which the public
can integrate fast food into a “healthy” diet and lifestyle.’® Further, Coke
donates millions of dollars to prominent health groups, like the American
Heart Association, the American Diabetes Association, and the National
Institute of Health, in a “strategy to silence health critics and gain unlikely
allies against soda regulations.”’

A review of sixty studies between 2001 and 2016 looked at whether
sugary drinks contribute to obesity or diabetes.®” Of the twenty-six studies
that found no link, almost all were funded by the sugar-sweetened beverage
industry or conducted by people with financial ties to the industry.®' Of the
thirty-four studies that found a link, just one was funded by the beverage
industry; the rest were independently funded.®” Although companies in
the food industry make public promises feigning corporate responsibility
through funding of “health science,” research has debunked these
statements. Most of these companies misrepresent their actions as they are
in reality made for self-serving purposes, causing systematic discrepancy
between corporate promises and the true effects on America’s health.®

Funded nutrition science, past and present, has been undertaken to shift
the blame of obesity from ultra-processed foods to an individual’s personal
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responsibility as to their choices to overeat.®® Further, the Big Food industry
promotes the message that all a person needs to do is “get more exercise and
worry less about cutting calories.”*® Yet, research shows that our society is
now “obesogenic,” meaning that if people continue eating according to the
industry plan - despite exercising - they will inevitably become overweight
or obese.®’ Practicing physicians refute the ability for consumers to have
healthy lives when eating under the blueprint of Big Food, stating that: “[i]n
the past, social stigmas reinforced the notion that obese people were
overindulging, lethargic individuals who should be personally accountable
for solving their own health issues. Yet today, we face an industry of harmful
additives and overly processed foods in which manufacturers have arguably
overcome individual willpower.”*®

With the goal of maximizing sales and profits, food manufactures look
to promote these ideas of personal responsibility and the need for more
exercise by lobbying state and national governmental officials.®” In 2019, Big
Food spent $167 million lobbying elected officials in order to promote food
consumption.”” Despite widespread agreement among nutritionists that
Americans desperately need to “eat less,” Big Food works hard to persuade
the public into eating more processed, calorie-dense, and nutrient-poor
foods.”" The striking reality is that companies must sell less food if the
population is to lose weight, and this pits the fundamental purpose of the food
industry against public officials who promise to strive for and attain healthy
goals for their constituents.”” Examples of these lobbying tactics can be seen
in state legislatures and all the way up to the White House.” In 2011,
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Congress began to overhaul public school lunch menus, planning to make
portions smaller and to include more vegetables to help childhood obesity.”
Minnesota Senator Amy Klobuchar fought successfully to designate pizza as
a vegetable for school students - because it includes tomato sauce.”” Notably,
Minnesota is home to Schwan’s Food Company, a $3 billion food corporation
with a seventy percent share of the public-school frozen pizza market.”®
Despite the fact that Klobuchar raised $160 thousand in food industry
donations that year (including donations from Schwan’s), she insisted there
was no link between these campaign contributions and her designation of
pizza as a vegetable for America’s children.”’

In that same year, the Obama administration put members of the food
industry “on notice,” calling for the reformulation of their processed foods
and to cease marketing junk food to children.”® Shortly thereafter, the CEOs
of Nestle, Kellogg’s, and General Mills, along with lobbyists from the
Grocery Manufacturers Association and the Better Business Bureau, paid
personal visits to the White House to discuss the administration’s position.”
As discussed in this Note, these food representatives argued that these
regulations would constitute an unjustified infringement on the free speech
rights of the industry.*® In response to the pressures of Big Food, the Obama
administration, specifically First Lady Michelle Obama, immediately pivoted
to a “Let’s Move” campaign, which emphasized exercise instead of dietary
change - the precise message that the food industry seeks to convey to the
public.®' While the efforts of Big Food shifted the priority from “healthy
eating” to “more exercise” in the Obama Administration’s efforts to combat
obesity, the Trump Administration was also impacted by Big Food by
repeatedly agreeing to delay the FDA’s new nutrition labels that required the
disclosure of added sugars.*” Food industry executives and lobbyists are
continuing to behave this way because they are preoccupied with
“maximizing shareholder value” and seek to attain “connected capitalism”
through corporate political participation; and it is working.*
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In addition to the food industry’s influence over health campaigns and
labeling, Congress’s larger connection with the food industry comes in the
form of crop subsidies, which agribusiness and food producers rely on to
maximize profits.** In 2018, the Agricultural Improvement Act (Farm Act)
was passed by Congress, with a projected total cost of $428 billion over a
five-year period between 2019-2023.% The main commodity crops included
in this bill were corn and soybeans, the prices of which have been artificially
and substantially lowered.*® Because of these subsidies, corn is the least
expensive product for producers to cultivate, and most of that corn goes
towards producing inexpensive, high-calorie, and highly-processed foods.*’
While these subsidies incentivize the production of calorie-dense, nutrition-
poor food, they largely ignore the production of healthy whole grains, raw
vegetables, and raw fruits.*® As a result, the inflation-adjusted grocery store
price for snacks and junk food has steadily fallen, while the adjusted price
for raw fruits and raw vegetables has substantially increased in recent
decades.® In a grim reality, Congress is using taxpayer money to subsidize
and lower the prices of highly-processed foods that contribute to the death of
approximately 678,000 Americans a year.”

C. History and Authority of Food & Drug Administration

The powers of the FDA and its subsequent add-ons have changed
immensely over time, with the federal government looking to extend
protections for consumers and to create regulatory guidelines to which
producers adhere.’' Originally enacted under the Federal Food and Drug Act
of 1906, the FDA was created to detect and deter food containing “added
poisonous or other added deleterious ingredients which may render such
articles injurious to health.””> However, the small size and lack of power
provided to the FDA never brought about real change, with Supreme Court
Justice Louis Brandeis in 1913 describing the marketplace and bartering of

POL. & LEGAL ANTHROPOLOGY REV. 246, 251 (2014).

8 Mallorie McCue, Note, Follow the Money: Insulating Agribusiness Through Lobbying and Suppression
of Individual Free Speech, 6 PITT. J. ENV’T PUB. HEALTH L. 215, 215 (2012).

8 US. Department of Agriculture 2018 Farm Act, ECON. RSCH. SERV. (2018),
https://www.ers.usda.gov/topics/farm-economy/farm-commodity-policy/farm-bill-spending/
[https://perma.cc/2JSL-KP35].

8 McCue, supra note 84, at 232.

87 Benforado et al., supra note 55, at 1792-93.

88 Williams, supra note 1, at 47.

89 1d

** Why Good Nutrition is Important, supra note 7.

1 See generally Part I1.C.

2 Claudia L. Andre, What's in that Guacamole? How Bates and the Power of Preemption Will Affect
Litigation Against the Food Industry, 15 GEO. MASON. L. REV. 227, 229 (2007) (providing a history of the FDA’s
regulation for food labels).
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goods as a “contest of wits” and “exchange of two unknown values.”

Brandeis further proclaimed that the law at the time gave no sympathy to the
ill-informed buyer, espousing the notion of “let the buyer beware.””* After
efforts continued to fail, Congress enacted legislation in 1930 granting the
FDA the teeth to enforce regulations specifically relating to canned goods.”
Following years of debate and the beginnings of Big Food’s influence that is
present today, Congress passed the 1938 Food, Drug, and Cosmetic Act
(FDCA).”® The FDCA authorized the FDA to further regulate the
manufacturing process of foods, holding that a food shall be deemed
misbranded if the “labeling is false or misleading” or “its advertising is false
or misleading in a material respect.””” The FDCA also looked to regulate that
the prominence of information on a label must be “in such terms as to render
it likely to be read and understood by the ordinary individual.”®®

However, even after the American public became increasingly interested
in promoting and demanding access to information regarding the health and
safety of consumer products in the 1970s’ “right to know” movement,” Big
Food only adhered to these requirements as to the essential information, but
in a way that was unintelligible from the consumer’s perspective.'® These
same problems persisted, with then Secretary of the U.S. Department of
Health and Human Services, Dr. Louis W. Sullivan, stating in 1989 that,
“[t]he grocery store has become the Tower of Babel, and consumers need to
be linguists, scientists, and mind readers to understand many of
the labels they see.”'"!

In its broadest and most expansive action against deceptive labeling
practices to date, Congress passed the Nutrition Labeling and Education Act
of 1990 (NLEA), which created mandatory food labeling requirements and
qualified nutrient claim parameters.'” The NLEA helped create uniformity
and reduce confusion by creating national labeling requirements, giving the
Secretary of the Department of Health and Human Services authority to
define certain terms, and giving enforcement power to the FDA under the

3 Louis D. Brandeis, Competition that Kills, HARPER’S WEEKLY, (Nov. 15, 1913) reprinted in Louis D.
Brandeis, Competition that Kills, Louis D. Brandeis Sch. of L. Libr.. Writings by Louis D. Brandeis,
https://louisville.edw/law/library/special-collections/the-louis-d.-brandeis-collection/business-a-profession-
chapter-15 [https:/perma.cc/E99X-XY9D].
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concerns about obesity).

101" Jean Lyonsa & Martha Rumoreb, Food Labeling—Then and Now, 2 J. PHARMACY & L. 171 (1994).

192 National Labeling and Education Act (NLEA), Pub. L. No. 101-535, 104 Stat. 2353 (1990).
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FDCA.'” Specifically, the NLEA requires many of the labels that are present
today on food products, such as serving size, amount of fats, carbs, sugars,
and sodium, with identification of calories from these sources, as well as
vitamins and minerals.'” To address consumer confusion over the use of
grams and milligrams, the FDA required that labeling include the percentage
of U.S. Recommended Daily Allowance (RDA) of each nutrient, expressed
on the label as “% Daily Value.”'” To prevent consumer deception, certain
information was required to be in “larger type, bold type, or contrast color”
and all health claims on food packages were to be determined by the FDA.'%
As aprobable result, manufacturers began more vividly displaying nutritional
information that sheds a good light on the product on FOP labels to entice the
consumers’ seemingly “healthier appetite.”'"’

D. The Federal Trade Commission (FTC) and Cooperation with FDA

The FTC was enacted in 1914 as an independent agency to regulate food
advertising that was considered false or misleading.'® Debates in Congress
continued for years as to the division of power between the FTC and the FDA,
with arguments as to whether one agency should hold both regulatory powers
of labeling and advertising, or whether they should be divided.'” In 1938,
the debate ended, and Congress declined to give the FDA jurisdiction over
advertising and instead confirmed FTC authority over false and misleading
advertising by passing the Wheeler-Lea Amendments, which amended
Section 5 of the Federal Trade Commission Act.''® The final version of the
new food law made no reference at all to advertising, thus implicitly
announcing that advertising jurisdiction would remain with the FTC.'"
Under a memorandum of understanding (“MOU”) originally executed in
1954, the FDA and FTC share jurisdiction for enforcement of claims made
by manufacturers of health-related products.''> Under the agreement, the

193 Christine Lewis Taylor & Virginia L. Wilkening, How the Nutrition Food Label Was Developed, Part
1: The Nutrition Facts Panel, 108 J. AM. DIETETIC ASS’N. 437, 438-39 (2008).

104 Lyonsa & Rumoreb, supra note 101.

105 Id
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197" Camille Currey, Note, Despite What You 've Been Sold—Unwrapping the Falsities Surrounding Food
Labels, 118 W. VA.L.REV. 1279, 1295 (2016).

198 Federal Trade Commission Act, ch. 311, 38 Stat. 717 (1914) (codified as amended at 15 U.S.C. §§ 41 —
64).

10979 CONG. REC. 8356 (1935); 80 CONG. REC. 8356 (1936).

10 Wheeler-Lea Amendments, ch. 49, § 4, 52 Stat. 111, 114 (1938) (amending § 12 of the FTC Act)
(codified at 15 U.S.C. § 45(a)(1)).
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Administration, MOU 225-71-8003 (Apr. 21, 1971), https://www.fda.gov/about-fda/domestic-mous/mou-225-71-
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FDA has primary responsibility for preventing misbranding of supplements,
foods, devices, and cosmetics, and the truth and falsity of prescription drug
labeling, while the FTC has primary authority for overseeing advertising
of these food and health-products.'"?

Under this agreement and in review of these products, the FTC prohibits
the use of “unfair or deceptive acts or practices in or affecting commerce”
and false advertisements that “mislead in a material respect.”''* In a separate
policy statement, the FTC has explained that in its enforcement of these
provisions, it looks first to whether the claim contains a misrepresentation or
omission of fact that is likely to mislead a consumer acting
reasonably under the circumstances.''> Second, the agency considers
whether that representation is material to the consumer’s purchasing
decision.''® Thus, false claims, claims made without disclosure of material
facts or unsubstantiated claims, may violate the law.''” Further, when claims
are targeted to a specific group, the FTC interprets the claims from the
perspective of a reasonable consumer in the target group.''®

While separate entities, both the FDA and the FTC can enjoin a firm from
continuing a practice that violates labeling or advertising statutes and
regulations by seeking an injunction or sending a cease and desist order.'"” In
addition, the FDA can recommend criminal prosecution of a company
engaging in criminal conduct, and the FTC can assess civil monetary
penalties, order refunds to consumers, and require corrective advertising,
disclosures, or other informational remedies aimed at rectifying the
deception.'?’

As consumers continued to criticize the food industry for unfair and
inaccurate labeling practices, Congress enacted The Fair Package and
Labeling Act (FLPA) in 1966, with the goals of fostering fair competition
and preventing deceptive practices.'”’ The research and formation of the
FLPA was jumpstarted by President John F. Kennedy in 1962, with an
address to Congress on behalf of the American consumers.'”* President

113 Id

14 15U.8.C. § 45(a)(1).

5 PFed. Trade Comm’n, FTC  Policy of Deception (Oct. 14,  1983),
https://www.ftc.gov/systemy/files/documents/public_statements/410531/831014deceptionstmt.pdf
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Kennedy laid out four rights belonging to all consumers that he believed
the federal government had an affirmative duty to protect: the right to safety,
the right to be informed, the right to choose, and the right to be heard.'** The
FPLA grants the FTC and the FDA the regulatory authority to require
specific labels on products, including disclosure of contents, identification of
the commodity, and information on the manufacturer, packer, or distributor
of the product.'** Under the law, the FDA and the FTC retain authority to
create additional regulations in order to facilitate a fair market and to prevent
deceptive practices.'” To promote honesty in labeling, the FDA and the FTC
can promulgate restrictions on ingredient descriptions, package fill,
price labeling,  and  package size labeling as  necessary.'”®  The
bilateral approach undertaken by the FPLA, with the FTC and the FDA
acting in concert to enforce provisions of the FLPA, established
revolutionary protection for consumers; yet despite the obvious successes,
this approach still fails to adequately protect consumers today.'?’

E.  The Growing Problem
1. Size & Limitations of the FDA against Big Food’s Power

With all their added powers through legislation and the promise of
support by politicians, the question must be asked as to why the FDA and
FTC continue to fall behind regarding food labeling and advertising. To start
simply, the FDA and FTC have too much to regulate.'* Due to the lack of
resources for enforcement, the difficulty of policing advertising across
different media outlets, and the lure of profit by food and dietary
supplements, manufacturers make it virtually impossible for the FDA and the
FTC to keep pace with the marketing strategies for these products.'** The
FDA alone must regulate over 500,000 food products, “tens of thousands” of
companies, and scores of new products that are introduced each year in the
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124 Fed. Trade Comm’n, Fair Packaging and Labeling Act: Rule Summary, FTC,
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243 (2018).
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U.S. market."*? In addition, there are reportedly over 1,000 food additives on
the FDA substance inventory list that have not been investigated.'*' Further,
the Center for Food Safety and Applied Nutrition within the FDA, which is
in charge of nutrition, labeling, and dietary supplements, has just over 1,200
employees as of 2020."** With this level of staffing, the FDA struggles to
compete with the incredible ability of Big Food to get around regulations and
requirements with its $30 billion annual marketing budget.'**

Further, the FDA’s regulatory power over these manufacturers has
actually declined over the last few decades due to limitations placed on the
agency by Congress, such as the Dietary Supplement Health and Education
Act of 1994 (DSHEA)."** In enacting and researching for DSHEA, Congress
recognized that one of the most important functions of the federal
government is improving the health of its citizens, and that nutritional
supplementation plays an important role in achieving that function.'’
However, as expected, DSHEA was met with strong pushback from food
manufacturers and calls for limiting its ability to regulate.'*® In response to
this influence, Congress made a change in the Act, shifting the burden from
having to prove adulteration and false or misleading information, and
establishing an “imminent hazard” standard of proof in order to remove a
product from sale.'*” For these reasons, experts believe that the DSHEA is
lax, which attracts manufactures who are intent on maximizing profits with
little regulatory oversight and lobbyists to put millions of dollars into keeping
DSHEA the same.'*®
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2. Introduction of Commercial Speech Doctrine

As revealed, proposed actions by the FDA in order to protect American
citizens are met with staunch opposition by Big Food, whether by lobbying
efforts or the misdirection of science through biased studies.'* However,
when Big Food is not on the offensive, it falls back on the legal argument of
its First Amendment protections as a right to label and market their products
to American consumers.'*’ To argue these positions, food manufacturers use
their vast amounts of revenue to hire PR firms, legal counsel, and publicists
to refute the regulations under Constitutional protections.'*' These arguments
are based on the Commercial Speech Doctrine, a category of protected speech
recognized by the Supreme Court in 1976."** As the FDA first began
mandating nutrition labeling on food products, the Supreme Court recognized
that commercial speech receives less protection under the First Amendment,
holding that commercial speech is “more easily verifiable” than other forms
of speech “in that ordinarily the advertiser seeks to disseminate information
about a specific product or service that he himself provides and presumably
knows more about than anyone else.”'*

In 2015, the City of San Francisco passed an ordinance to require
mandatory disclosures on Sugar-Sweetened Beverages (SSBs) that stated:
“WARNING: Drinking beverages with added sugar(s) contributes to obesity,
diabetes, and tooth decay.”'** In bringing civil action against the City, the
American Beverage Association (ABA) found success in arguing their First
Amendment defenses.'* While the City of San Francisco provided evidence
of the harms from the products, the ABA succeeded on the grounds that the
ordinance was an “unjustified or unduly burdensome disclosure requirement,
[that] might offend the First Amendment by chilling protected commercial
speech.”'*® While a drastic measure by San Francisco, this action portrays the
application of the Commercial Speech Doctrine in relation to mandatory
labeling disclosures.'’

However, the Commercial Speech Doctrine also provides an avenue for
the FDA to bring about new requirements for food labeling and marketing,

139 Glenn G. Lammi, FDA s “Added Sugar” Labeling Proposal: More Information Isn’t Always Better (Or
Legal), FORBES (Sept. 8,2014), http://www.forbes.com/sites/wlf/2014/09/08/fdas-added-sugar-labeling-proposal-
more-information-isnt-always-better-or-legal/ [https://perma.cc/SEFT-HNKF].
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focusing on the substantial government interest in protecting Americans’
health through the prevention of deception and misguidance.'*® As added
sugars gained attention as a public health risk, the FDA passed new
regulations in 2016 to require food manufacturers to disclose added sugar
content on the labeling of food products.'*’ The new rule mandated a specific
line for the amount of added sugars in a food product and a recommended
percentage Daily Value (“%DV”) derived from U.S. Dietary Guidelines.'*’
In support of the guidelines, the FDA funded research that determined the
new labeling would, in fact, help people distinguish added sugars and had the
potential to improve dietary intake and to reduce diet-related chronic
disease."”!

While the research was conducted to show the health benefits, the FDA
also worked at length to defend the rule against First Amendment claims
during the notice and comment period.'>? Both the Grocery Manufacturers
Association and the Sugar Association opposed the regulation, challenging
the mandatory disclosures as compelled commercial speech.'*®> However, the
FDA was prepared to respond in the offensive, contending that the required
disclosure of factual information in commercial speech is allowed “as long
as the disclosures provides accurate, factual information, is not unjustified or
unduly burdensome, and ‘reasonably relate[s]’ to a government interest.”'>*
These standards were established by the Court in Zauderer v. Office of
Disciplinary Counsel, a paramount case in the long line of commercial
speech case law.'*® In its successful defense of the 2016 “Added Sugars” Act,
the door was opened for the FDA and FTC to combat deceptive labeling and
advertising in a way that is supported by the courts in meeting the standards
established in Zauderer.'>® Through an analysis of how the Courts have ruled
on these commercial speech cases and the success of the “Added Sugars”
Act, the American public now has a fighting chance to bring about support
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for the FDA and FTC’s requirements, legislation, and legal action against Big
Food to combat the obesity epidemic.'®’

.  ANALYSIS

A. Development of Commercial Speech Doctrine and Levels of
Scrutiny

In the 1970s, the Supreme Court extended First Amendment protections
of commercial speech in Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council, where the Court addressed “whether speech
which does no more than propose a commercial transaction is so removed
from any exposition of ideas, and from truth, science, morality, and arts ...
that it lacks all protection.”'*® The Court reasoned that a strong public interest
existed for consumers to make “intelligent and well informed” decisions, and
therefore, the “free flow of commercial information [was] indispensable.”'>’
Despite the general protections afforded by the First Amendment, the
Supreme Court held that the government’s ability to regulate speech was
“surely permissible.”'®® However, when determining whether the
government’s compulsion or regulation is constitutionally permissible, the
mandate must withstand the applicable level of scrutiny.'®’ Through
evaluation of the strict scrutiny applied in R.J. Reynolds Tobacco Co. v. FDA,
intermediate scrutiny applied in Central Hudson Gas & Electric v. Public
Service Commission of New York, and rational basis applied in Zauderer v.
Office of Disciplinary Counsel, it is apparent that the FDA and FTC must
take precautions in combating the obesity crisis so that their regulations pass
constitutional muster.'*?

1. Strict Scrutiny
In an avenue that should be avoided by the FDA and FTC, the Court

applies strict scrutiny in the evaluation of government compelled speech,
which is only permissible if the speech is “narrowly tailored to achieve a

157 See generally id.
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compelling government interest.”'®® The case of R.J. Reynolds Tobacco Co.
v. FDA in the District Court of the District of Columbia is the seminal case
in the application of strict scrutiny.'®* In that case, tobacco companies sued
the FDA, challenging the new required displays of graphic images on
cigarette boxes.'® Despite the adverse health risks generated from smoking,
the FDA could not meet its burden under strict scrutiny when compelled
speech was used to provoke an emotional response by the consumer.'®® The
court found that an aim to change consumer behavior was not a compelling
interest, and even if the compelling interest had existed, the graphic images
were not narrowly tailored due to their size and content.'®” Although the
District Court of D.C. applied strict scrutiny in this case, courts rarely apply
this level of scrutiny in the commercial speech context, finding that factual
disclosures on products do not threaten the autonomy of the speaker in the
same way as laws compelling the expression of ideological speech.'®®

2. Intermediate Scrutiny

Because commercial speech receives less protection than other forms of
protected speech, the courts usually apply more relaxed standards when
evaluating the constitutionality of commercial speech regulations.'®® The
Supreme Court set forth the intermediate scrutiny test for commercial speech
in the 1980 case, Central Hudson Gas & Electric Corp. v. Public Service
Commission of New York." In Central Hudson, the issue was whether the
New York Public Service Commission violated the First Amendment rights
of Central Hudson when it completely banned promotional advertising by the
utility company.'”" The Court held that the government must satisfy four
factors in order to uphold the regulation: (1) whether the expression concerns
a lawful activity that is not misleading; (2) whether the government’s asserted
interest is substantial, (3) whether the regulation directly advances the
government's asserted interest; and (4) whether to serve that interest, the
regulation is not more extensive than necessary.'”> While the State argued

163 R.J. Reynolds Tobacco Co. v. FDA, 845 F. Supp. 2d 266, 272-74 (D.D.C. 2012) (concluding that the
graphic images are not “purely factual and uncontroversial disclosures that are reviewable under this less stringent
standard.”). Thus, the images must withstand the strict scrutiny analysis. /d.
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that they had a substantial interest in energy conservation that was directly
served by the advertising ban, the Court struck down the regulation, finding
a lack of connection between the Commission’s interest and the ban itself, as
well as the failure of the Commission to demonstrate that the interest could
not be achieved through less restrictive means.'” After the establishment of
the Central Hudson test, cases pertaining to intermediate scrutiny revealed
that the government’s actions must directly advance the government’s
interest through consistent application.'” For example, in Rubin v. Coors
Brewing Company, brewers filed suit against the Federal Alcohol
Administration Act as it prohibited beer labels from displaying alcohol
content.'”> While the Court recognized the government’s interest in
preventing a “strength war” between distributors, they ruled that the
regulation did not directly advance its interests due to inconsistent
application.'”

3. Rational Basis Standard

When compelled speech is “purely factual and uncontroversial,” aiming
to prevent “confusion or deception,” a court will examine governmental
regulations under a rational basis review.'’”” Under this standard, compelled
speech is constitutionally permissible if the speech is reasonably related to
the State’s interest to prevent deception among consumers.'’® In Zauderer v.
Office of Disciplinary Counsel of Supreme Court of Ohio, the Supreme Court
considered the constitutionality of a mandate that compelled speech in the
commercial context, and decided to apply an entirely different test.'” In
Zauderer, an attorney printed newspaper ads containing non-deceptive
illustrations and legal advice.'®® However, the Board of Commissioners on
Grievances and Discipline of Ohio wanted to prevent deception amongst
consumers by requiring the disclosure of certain information regarding fee
arrangements, deeming the ad misleading because it did not inform potential
clients that they might be responsible for the costs of litigation, even if they
lost."®! The U.S. Supreme Court held that the disclosures were constitutional,
reasoning that constitutional protection is minimal when disclosures provide

'3 Id. at 569-71.

174 See Rubin v. Coors Brewing Co., 514 U.S. 476, 478 (1995).
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factual information to the consumer and that the state could mandate purely
factual warnings or disclaimers to dissipate potential confusion or deception
among consumers.'*> Under the rational basis standard, some courts have
held that compelled speech is constitutionally permissible if the speech is
reasonably related to the government’s interest in protecting the public or the
environment.'® In application of the Zauderer standard, the FDA is granted
a defense in protecting American consumers, and through the production of
a substantial interest and presentation of attainable success, has a course to
combating Big Food.'®*

4. Successes Under the Zauderer Standard
a. Introduction of “Added Sugars” Label

As referenced above, the 2016 “Added Sugars” Act by the FDA depicted
the ability for federal agencies to require specific labeling under the Zauderer
standard.'®® While challenged greatly by food manufacturers, especially The
Sugar Association, the FDA was prepared to meet the rational basis standard,
arguing that the disclosure of factual information in commercial speech is
allowed “as long as the disclosure provides accurate, factual information, is
not unjustified or unduly burdensome; and reasonably relates to a
government interest.”'®® To meet these requirements, the FDA took several
actions over an extended period to validate their defenses to First
Amendment claims.'’

To prove the factual validity and government interest in the “added
sugars” label, the FDA relied on “new data and information” regarding
Americans’ consumption of added sugars.'® First, the FDA cited the Dietary
Guidelines for Americans 2010 (DGA) issued by the U.S. Department of
Agriculture and the U.S. Department of Health and Human Services, which
recommended that Americans reduce their intake of added sugars because
they “generally provide calories but few essential nutrients.”'® According to
the DGA, added sugars “dilute” nutrient-dense food by adding calories

182 Id. at 651.

183 Nat’l Elec. Mfts. Ass’n v. Sorrell, 272 F.3d 104, 115 (2d Cir. 2001) (finding that a legitimate government
interest was reducing the amount of mercury pollution to protect the public from exposure).

184 Id

185 21 C.F.R. § 101.9 (2018).

136 Zauderer, 471 U.S. at 651.

187 See infia notes 188-93 and accompanying text.

188 Food Labeling, supra note 149, at 903.

189 U.S. DEP’T OF AG. & U.S. DEP’T OF HEALTH & HUM. SERVS., Dietary Guidelines for Americans 2010,
at 14 (2010) https://health.gov/sites/default/files/2020-01/DietaryGuidelines2010.pdf [https:/perma.cc/KRAS-
YNK2].
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without adding “nutrients and other beneficial substances.”'*® Further, the
American Heart Association (AHA) released a statement in 2009, based upon
years of research, recommending that Americans lower their sugar intake.'"
The Sugar Association contested these studies, arguing that there was no
connection between added sugars and obesity, pointing to studies showing
that because added sugars and naturally occurring sugars have the same effect
on the body, obesity was more closely linked with lifestyle choices than the
consumption of sugar.'”®> However, The Sugar Association based these
arguments on scientific studies that they commissioned, giving the FDA
deference in the assumption that these studies were biased.'”?

In meeting the standard that the “added sugars” label would positively
influence consumer choice and thus substantiate a justifiable compulsion of
speech, the FDA conducted four consumer studies to evaluate consumer
responses to added-sugar information.'”* While the studies showed that the
label was recognized by a majority of consumers, there was confusion as to
how added sugars affected a consumer’s nutritional levels as a whole, thus
leading to the establishment of the % Daily Value guideline.'”® Through
further clinical trials, the FDA validated the effects of the “added sugar” label
and %DV, finding that their requirement was based on a public health end
and was necessary to assist consumers to maintain healthy dietary
practices.'”® With a factual basis and reasonable relation to a government
interest, the FDA defended the rule at length against First Amendment
concerns, expressing that a broad reading of Zauderer was the appropriate
test to apply, but also asserting that it would survive Central Hudson’s
intermediate scrutiny.'”” While the goal to aid consumers in their awareness
of added sugars was successful, a more subtle goal was established by this
action that will be discussed further in this Note: “The mandatory declaration
of added sugars may also prompt product reformulation of foods high in
added sugars like what was seen when trans-fat labeling was mandated.”'*®

10 1d. at 94.

191 Rachel K. Johnson et al., Dietary Sugars Intake and Cardiovascular Health: A Scientific Statement from
the American Heart Association, 120 CIRCULATION 1011, 1016 (2009).

192 See Sugar Association Statement, supra note 153.

193 See Anahad O’Connor, How the Sugar Industry Shified Blame to Fat, N.Y. TIMES (Sept. 12, 2016),
https://www.nytimes.com/2016/09/13/well/eat/how-the-sugar-industry-shifted-blame-to-fat.html
[https://perma.cc/AB6X-KMJE]; see also supra Part 11.B.

194 Food Labeling, supra note 149, at 751.

195 Food Labeling: Revision of the Nutrition and Supplement Facts Labels: Reopening the Comment Period
as to Specific Documents, 80 Fed. Reg. 44,304, 44,307-09 (July 27, 2015).

19 Jd. at 44,308.

7 Food Labeling, supra note 149, at 758-67.

198 Food Labeling: Revision of the Nutrition and Supplement Facts Labels,79 Fed. Reg. 11,880,
11,904 (Mar. 3, 2014) (defining reformulation as “the process of altering a food or beverage product's recipe or
composition to improve the product's health profile.”); C. Scott et al., Food and Beverage Product Reformulation
as a Corporate Political Strategy, 172 SOC. SCI. & MED. 37, 37 (2017).



2023] Food Labeling Disclosures 611

b. Vermont GMO Labeling and Federal Follow-Up

While the FDA and USDA had been working a long time to create
regulation regarding food products produced with genetic engineering
(GMOs),'” the Vermont Legislature passed a law in 2014 requiring the
specific labeling of these products.”’”’ Recognizing that the FDA did not
require such labeling at the time, the Vermont Legislature enacted this law to
help the public make “informed decisions.”””' The law saw immense
backlash from food manufacturers, with the Grocery Manufacturers
Association, General Mills, and Mars expending large amounts of resources
on litigation and making it clear that their compliance was only to avoid
paying fines.””? Suing under First Amendment claims, food manufacturers
sought an injunction, arguing that the disclosure requirement compelled
“controversial” speech, which needed to be analyzed through the Central
Hudson standard of intermediate scrutiny.’”> However, the District Court
denied injunctive relief, determining that the Zauderer standard was more
appropriate.””® Under the rational basis standard, the Court found that the
Legislature’s findings presented a “substantial” interest and that although
GMOs were controversial, it did not preempt enforcement of a law based on
a “real” interest.*”’

Due to Vermont’s successful defense at the state level, the FDA and
USDA expedited the process of a federal law regarding GMOs, bringing
about the passing of The National Bioengineered Food Disclosure Standard
Act in 2016.°® Once again, the Federal Law was challenged by food
manufacturers under First Amendment claims.””” However, applying the
same defense as the Vermont Legislature, the FDA and USDA defended
GMO labeling disclosures against Big Food under the Zauderer standard,

199 Stephen Tan & Brian Epley, Much Ado About Something: The First Amendment and Mandatory
Labeling of Genetically Engineered Foods, 89 WASH. L. REV. 301, 306-07 (2014).

200 An Act Relating to the Food Labeling of Food Produced with Genetic Engineering, H. 112, 2013 Leg.,
Legis. Sess. (Vt. 2014).

201 [d

202 See Dan Charles & Allison Aubrey, How Little Vermont Got Big Food Companies to Label GMOs, NPR
(Mar. 27, 2016), https://www.npr.org/sections/thesalt/2016/03/27/471759643/how-little-vermont-got-big-food-
companies-to-label-gmos [https:/perma.cc/KISE-NAQS].

203 Grocery Mfts. Ass’n v. Sorrell, 102 F. Supp. 3d 583 (D. Vt. 2015).

204 Id. at 633-34.

205 Id. at 648.

206 Mary Clare Jalonick, Obama Signs Bill Requiring Labeling of GMO Foods, ASSOCIATED PRESS (July
29, 2016), https://www.apnews.com/65c¢61c63e3df4b74bb90a2187122d744 [https:/perma.cc/7SB8-6XTA];
National Bioengineered Food Disclosure Standard, FDA (Feb. 17, 2022), https://www.fda.gov/food/agricultural-
biotechnology/how-gmos-are-regulated-food-and-plant-safety-united-states [https://perma.cc/V4V7-LX5B].

27 See generally Mary Christine Brady, Comment, Enforcing an Unenforceable Law: The National
Bioengineered Food Disclosure Standard, 67 EMORY L.J. 771 (2018)
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with the mandatory disclosure going into effect January 1, 2022.2°® While the
Vermont Legislature was successful and hastened the process for GMO
disclosures, arguments have been made that the execution of compelled
disclosure legislation should be under the purview of the FDA.*** However,
the Virginia Act and subsequent federal legislation reveal that there is a
changing sentiment in the courts, where under Zauderer, the Government has
the right, in the name of public health, to inform consumers of what is in the
food they are eating.*'”

5. Successes and Limitations Against Deceptive Food Labeling

While the FDA has found success in the requirement and disclosures of
labeling, the agency also cooperates with the FTC to combat deceptive
labeling practices undertaken by food manufacturers to deceive consumers
about the nutritional value of products.”'' In 2009, the FTC took action
against Kellogg’s for claiming that its cereal, Frosted Mini-Wheats, was
clinically proven to improve children’s attentiveness by nearly 20%.%'* The
FTC reviewed these clinical studies, and found that they had actually
compared children who ate the cereal to children who just had water for
breakfast.’'® After this issue was settled, the very same year, Kellogg’s
advertised that Rice Krispies cereal “now helps your child’s immunity.”*'*
Under the original settlement, Kellogg’s was barred from making claims
about the benefits to cognitive health, process, or function provided by any
cereal unless the claims were true and substantiated, thus a violation had
occurred.’’® As seen before, Kellogg’s tried to substantiate these claims
through misdirected nutritional science, with the FTC taking swift action and
broadening the scope of claims of “health benefits” that Kellogg’s was barred
from making, and establishing a fine per each violation.?'®

From 2011 to 2014, Gerber Products, a subsidiary of Nestle,
advertised that its Good Start Gentle baby formula would prevent or reduce

28 The National Bioengineered Food Disclosure Law, Fed. Reg. (Dec. 12, 2018),
https://www.federalregister.gov/documents/2018/12/21/2018-27283/national-bioengineered-food-disclosure-
standard [https://perma.cc/3X4M-TZFZ].

209 Rakelle Shapiro, Competing Free Speech Rights: Evaluating Compelled Disclosures on Food Packaging
in a Way that Reflects Scientific Realities - Or a Lack Thereof, 41 CARDOZO L. REV. 2681, 2715 (2020).

210 Zauderer v. Off. of Disciplinary Couns. of S. Ct. of Ohio, 471 U.S. 651 (1985) (discussing how the First
Amendment protects consumers’ right to information).

211 Id

212 Investigation of Ad Claims that Rice Krispies Benefits Children’s Immunity Leads to Stronger Order
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the risk for infants to develop allergies.?'” In 2009, Gerber had petitioned the
FDA for permission to make a claim that connected the use of partially
hydrolyzed whey proteins to the reduced risk of atopic dermatitis, or eczema,
in infants.*'® In acceptance of the limited scientific evidence Gerber provided,
the FDA consented to the label only if Gerber clearly stated that there is “little
scientific evidence” for the causal relationship.?'’ Instead, Gerber turned this
consent into an approval claim that their product was the “1* and Only”
formula that “Meets FDA Qualified Heal Claim,” even printing a gold badge
with these claims on the products.”? Stirred by the trust that American
parents place on these products, the FTC moved swiftly to take action, stating
that, “Parents trusted Gerber to tell the truth about the health benefits of its
formula,” and that, “The FDA evaluated the claim and thought there wasn’t
very much science to support the claim at all, but Gerber turned that into a
golden seal claim.”*' As usual, Gerber turned to massive amounts of
litigation to fight the claims up until 2019, with the U.S. District Court in the
District of New Jersey approving a stipulated order to settle the FTC’s
charges and prohibit Gerber from similar conduct in the future.”*

While these issues may seem trivial, the actions of the FTC and their
response show the sheer ability of Big Food to draw out legal claims and fight
until the very end.””® With Big Food spending approximatively $30 billion
annually on advertising and marketing,”** the FDA is heavily outmatched by
their food regulation departments’ 2021 budget of $1.1 billion.*”* Food
manufacturers are motivated by “Corporate Personhood” to exploit
consumers in the name of profits, taking actions that look to control
consumer’s ability to make healthy choices.””® Legal scholars and health
psychologists have opined that the food industry deprives consumers of their
money, health, and freedom to choose.?”’” While studies have shown that

27 FTC Charges Gerber with Falsely Advertising Its Good Start Gentle Formula Protects Infants fiom
Developing Allergies, FTC (Oct. 30, 2014), https:/www.ftc.gov/news-events/press-releases/2014/10/ftc-charges-
gerber-falsely-advertising-its-good-start-gentle [https:/perma.cc/99DP-XVAU].
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individuals generally highly value their health, the actions of Big Food
accelerate the self-destructive behaviors of consuming unhealthy foods.**® It
has further been studied that by using “craveable” foods loaded with sugars,
fats, and salt, Big Food is creating a reward system in the brains of
consumers, thus making the foods addictive.**’

Due to obesity, for the first time in our nation’s history, children are
expected to have shorter lifespans than their parents.”** Further, over 133
million Americans have diabetes or prediabetes, with the Joint Chiefs of Staff
having declared obesity a threat to national security, fearing that America
will no longer be able to field an army due to the nation’s growing weight
problem.”*' The federal government clearly has a substantial interest in
providing consumers with the necessary information to make healthier
choices, and in response to obesity and the rise in chronic diseases,
consumers are pushing for a return to healthy and fresh food.”** Moreover,
studies have shown that consumers regularly read product labels for
nutritional information and claims, especially when purchasing it for the first
time.”** However, food manufactures continue to highlight the beneficial
components of a food product while hiding its negative components or
ignoring them altogether.”** The Government and legislatures, through the
financial support and advancement of the FDA and FTC, must take action
against Big Food’s deceptive practices by adopting new labeling policies that
adhere to the Commercial Speech doctrine. By educating and informing the
American public though labeling requirements, awareness can be brought to
the main contributor of the obesity epidemic, with hopes that Big Food will
be forced to reformulate products to appease consumers.”*

228 Caoimhin Macmaolan, Regulating Consumer Information: Use of Food Labelling and Mandatory
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IV.  RESOLUTION
A. Failure of Market and Need for Increased Federal Intervention

Because the market has failed consumers, with Big Food’s revenues and
obesity rates both skyrocketing, it is time and legally necessary for the federal
government to take drastic action to combat this growing epidemic.**® The
federal government already has a history of intervening in other areas of
public health, including tobacco and alcohol, implementing regulations,
policies, and taxes that reduce the harm caused by these products.”*’ The food
industry continues to ineffectively police itself, while consumers are
deceived into not holding it accountable.”®® Considering the growing
dominance of obesity and the connection between the diseases and their
cause — poor diet from ultra-processed foods containing added sugar — it is
undoubtedly time for federal action that improves the public’s health.**’

1. Political Accountability

First, the most immediate method of disrupting the food industry’s
blueprint for misdirection is political accountability.**” Until the government
restrains corporate political participation, the public must hold politicians
accountable accepting the food industry’s legally sanctioned bribes and
selling out to the food industry.”*' Whether it be Amy Klobuchar’s
classification of pizza as a “vegetable” or the Obama administration changing
course on how to combat obesity after personal visits to the White House
from Big Food representatives,”** the American public needs to hear these
stories and demand a government response.

Because citizens rarely have the resources to take on food manufacturers
in the courts, citizen-groups should shift their focus from courtrooms to the

236 Kelly D. Brownell et al., The Public Health and Economic Benefits of Taking Sugar-Sweetened
Beverages, 361 NEW ENG. J. MED. 1599, 1601 (2009).

27 Dariush Mozaffarian et al., Opinion, The Real Cost of Food: Can Taxes and Subsidies Improve Public
Health?,321 JAMA 889, 889 (2014).
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23 Courtney Baltz, Note, TaxRx: Ultra-Processed Foods, Added Sugar, and the Social Cost of Obesity, 75
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voting booths.?** Ultimately (and ironically), Americans can find that the

most direct tool for fighting Big Food is through the use of its own blueprint:
personal responsibility.*** However, unlike the food industry’s shift of
exhorting citizens to get more exercise and be “disciplined,” the personal
responsibility of American consumers should be used to hold politicians
accountable for the distorted depiction of food products.”* Politicians need
to reject the efforts of Big Food lobbying tactics and increase funding for the
FDA and FTC, while supporting these efforts through the creation of federal
acts and legislation.”*® Under the Biden administration, both the FTC and
FDA have indicated that the regulation of labeling, standards of identity, and
advertising are a priority, with the House Appropriations Committee
directing the FDA to prioritize increasing clarity for consumers.**’

However, real legislative support is needed to give these agencies more
power to combat Big Food, and that can be accomplished through support of
the Food Labeling & Modernization Act of 2021, moving through Congress
as of 2022.*** The 2021 Bill would not only give much needed regulatory
power to the FDA, but also require the FDA to define the terms “natural,”
“healthy,” and “artificial.”** The legislation would also direct the FDA to
establish a signaling system to rank foods according to their overall health
value, including a stop-light label later proposed in this Note.”>* While the
2015 and 2018 wversions of this Bill were unsuccessful, political
accountability by the American public could muster the support for
politicians to reject the efforts of Big Food and support this direly needed
legislation.””!

243 See, e.g., Pelman v. McDonald’s Corp., 272 F.R.D. 82, 84-85 (S.D.N.Y. 2010). Pelman was the seminal
lawsuit of “obesity litigation” where plaintiffs sued McDonald’s, in part, for monetary relief for obesity-related
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2. Increased Funding of FDA & FTC

To combat the monstrous amount of revenues that Big Food spends on
creative labeling, the introduction of new ingredients to place in products,
and litigation, the budgets of the FDA’s and the FTC’s Food Sectors must be
increased.”? Educational initiatives have long been in place; however, there
is now a strong body of evidence to suggest that, in the absence of regulatory
controls on the availability of unhealthy foods, education alone cannot
substantially mitigate rising rates of obesity.”>®> While contributing to
approximately 678,000 deaths annually and costing the American
government $660 billion per year, the FDA’s food sector had a budget of $1.1
billion in 2021 and the FTC’s entire budget of $331 million shows the
disparity in financial might that is affecting society, yet with no support of
real change.”*

As of early 2022, in response to the Covid-19 pandemic and the loss of
more than 900,000 American lives, the federal government has spent $3.6
trillion in combating the virus.?>* In fiscal year 2021, the federal government
budgeted $41 billion for National Drug Control Program agencies.”® The
CDC has found that excessive consumption of alcohol cost the U.S.
government $249 billion annually.”>” With cigarette smoking and tobacco use
being responsible for more than 480,000 deaths per year in the United States,
the FDA spends $671 million per year on tobacco regulation, with numerous
other government funds going to prevention advertisements.”>® While there
is no doubt that the government has a substantial interest in protecting other

22 Lustig et al., supra note 231.
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areas of Americans’ health, the difference compared to food and labeling
regulation is that all Americans must eat food to survive.””” Eating is not a
choice, and under the blueprint of Big Food, Americans are eating more and
more unhealthy, highly-processed foods.**

As these other problems gain more media attention and receive more
government funding, obesity continues to cripple the American population,
with extremely high percentages of Americans struggling with the effects of
non-healthy weight: high blood pressure, high cholesterol, type 2 diabetes,
sleep apnea and breathing problems, low quality of life, and many other side
effects.”®" While Big Food tries to limit its responsibility for creating this
problem by pointing to distracting causes such as genetics, lack of exercise,
and bad sleep habits, the reality is that in order for Americans to lose weight,
food companies must sell less food in order to advance public health goals.**
Consumers throughout America survey that they value their health, yet they
are still deceived about health claims and mislead by manufacturers’ food
labels.?*® The FDA and FTC need immense increases to their funding in order
to combat the practices of Big Food and to bring about novel labeling policies
that have been proven to help give American consumers a fighting chance
against obesity.***

B. New Labeling Proposals

In order to assist consumers, the FDA should use the success of the 2016
“Added Sugars” label and defend against potential commercial speech First
Amendment claims under the Zauderer standard to research and produce
more labeling requirements for food manufacturers.’® Studies on the
effectiveness of accurate nutritional information have shown that the vast
majority of consumers scrutinize product labels.”*® The FDA has a valid
substantial interest in forcing disclosure statements and labeling
requirements in order to reduce obesity rates.”’” While basic nutritional
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labeling is already present on most food products, labeling disclosures need
to be more detailed in order to combat the growing problem of obesity.**®
Studies have shown that consumers welcome such labels and that these labels
can help all types of consumers make healthier food choices.”® Further,
labels that are informed by rigorous consumer research are more likely to be
effective to inform consumers and promote healthy food choices, prompting
the need for more FDA research funding and the introduction of new labeling
ideas.””

1. FDA’s Control of Front-of-Package Labeling

“Front of Packaging Labels” [FOP] are the most successful avenue for
the FDA to convey nutritional values to consumers, with 86% of consumers
reporting that they read a product’s FOP labels when purchasing a product
for the first time.””' However, consumers are confused by FOP claims by
manufacturers that highlight beneficial ingredients but fail to mention
ingredients on the back that may be unhealthy.?”> Claims such as “natural”
and “just a tad sweet” are creative marketing techniques meant to persuade
consumers, while barely adhering to FDA and FTC regulations.””> Along
with First Amendment protection claims, food manufacturers also argue that
additional FOP labeling requirements may increase manufacturing costs, and
thus increase the cost of goods.”’* While the main goal of food manufacturers
is to create confusion and mislead consumers into seeing only the “positive”
health attributes of a product,””” the FDA needs to take control of FOP
labeling, limiting the influence of food manufacturers and requiring the
disclosure of harmful ingredients and nutritional values.”’® The CDC has
recognized that FOP labeling would be most effective if information is
limited to the most important health-related nutrients, while the Institute of
Medicine has recommended that FOP labels should be used only for
unhealthy amounts of certain nutrients.”’’ Because FOP labels include only a
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few ingredients, the FDA should not allow the inclusion of beneficial claims,
such as “low in sodium” and should include only negative nutrition claims
(or more accurately, negative nutrition disclaimers).””® This scheme would
clearly place consumers on alert for critical negative ingredient information
while still providing a means of identifying positive product attributes by
viewing the Nutrition Facts panel on the back of the product.?””

2. Traffic Light Approach

In taking more action than just controlling FOP labeling regarding
nutritional information, the FDA should look to inform consumers by
instituting a traffic-light label on food products dependent on its serving size,
calories, amount of sugar, added sugar, fat, and salt.”** Variations of this type
of labeling have been introduced in 2013 in the United Kingdom as a simple
way to indicate the healthiness of a product, with color-coded systems using
red (for unhealthy), yellow (for questionable), and green (for healthy).?®!
While rather simple, behavioral economists have confirmed the principle of
loss aversion, which means that people are predisposed to avoid harm rather
than to seek gain. Without these labels, people react reflexively and select
foods that provide immediate pleasure but cause long-term harm.?*? Further,
studies from Canada, Australia, Germany, and the United States have
concluded that traffic-light food labels are successful in providing consumers
with information to make healthier choices.”® While consumers may not
always be the most educated or rational,®® traffic-light FOPs have been
proven to help consumers who are not as cautious in buying certain food
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products, including children.”® The FDA exhibited interest in researching the
British traffic-light labeling system in 2009, but the U.S. food industry
resisted.”*® Given the research on the success of traffic-light labeling, the
FDA should take further action by researching and implementing these types
of displays.”’

While U.S. food manufacturers have opposed even the beginning stages
of research into traffic-light labeling displays, the FDA should be prepared
to defend zealously against First Amendment claims under the Commercial
Speech Doctrine.?®® This defense should take many aspects from the success
of the 2016 “Added Sugars” Act by the FDA, but because the traffic-light
indicator may take direct advertising space from food brands, it also raises a
new set of legal challenges.” First, and as noted earlier, the “Added Sugars”
label was successfully defended by the FDA, contending that the disclosure
of factual information in commercial speech is allowed under the Zauderer
standard: “as long as the disclosure provides accurate, factual information; is
not unjustified or unduly burdensome; and reasonably relates to a
government interest.””*® The FDA also successfully argued that the “Added
Sugars” Act would pass the four-prong Central Hudson test, which allows
broader applications for compelled commercial speech beyond remedying
deception as to: (1) whether the expression concerns a lawful activity that is
not misleading; (2) whether the government’s asserted interest is substantial;
(3) whether the regulation directly advances the government’s asserted
interest; and (4) whether to serve that interest, the regulation is not more
extensive than necessary.”’’ Under both standards, the FDA relied on
scientific evidence and consumer studies as rationales for its decisions, as
well as maintaining that the government has a substantial interest in
promoting the public health.”?

To implement a traffic-light approach and defense under either standard,
the FDA will have to produce studies showing: (1) the success of the labels
in informing consumers, (2) the substantial interest in combating obesity, and
(3) the justification of the burden placed on manufacturers.””® First, U.S.
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studies have shown success in increasing consumer attention to and
referencing traffic-light labeling when making food purchases.””* Food
manufacturers will heavily contest these studies and the courts will require
them, thus adding to the need for more FDA and FTC funding to further
conduct this research.?®” Next, and most likely the easiest task, the FDA must
prove that there is a substantial government interest in combating obesity.>*
With all the statistics and research showing the contributory nature of highly-
processed and unhealthy foods to weight gain, the FDA will be able to meet
this burden.”” However, the FDA should once again expect Big Food to shift
the blame onto other causal factors, guided by the misdirection of their own
funded science.””® Lastly, the FDA must contend that the traffic-light label is
not unduly burdensome on manufacturers.””

A simple and novel approach to this contention would be to turn Big
Food’s own practices against them, arguing that having spent $30 billion
annually on marketing that misleads consumers, manufacturers have ample
amounts of resources to change direction.’® Manufacturers bolster food
products with many harmful additives, yet still advertise these food products
as “Fat Free,” “All-Natural,” and “Just A Tad Sweet.”**! Because of these
choices to cleverly use FOP labels to advance the positive qualities of their
products, they should be required to disclose the harmful nature of their
products through the traffic-light label.’**> In making these arguments, the
FDA will be able to successfully defend the implementation of a traffic-light
label on food products under both the Zauderer standard and the Central
Hudson test.** Not only would a traffic-light label inform consumers of the
unhealthy contents of food products, but it could also force the food industry
to reformulate foods in order to adhere to the label.***
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C. End Goal: Product Reformulation & Market Competition

Arguments have been made that the food industry should self-regulate,
but that proved to be wishful thinking as the food industry has a financial
stake in the production of ultra-processed food.’® It is unlikely it will put
forth much effort to provide healthier alternatives without federal
regulation.’*® Further, mandatory reformulation policies are often too
intrusive and would likely face considerable blowback from the food industry
and its lobbyists, and success is likely unattainable for the FDA in courts.*"’
However, studies have shown that labeling requirements like the traffic-light
approach would not only inform consumers, but also lead to the
reformulation of products.**® As food manufacturers are required to disclose
poor nutritional values on food products and likely to suffer revenue losses,
they will be forced to reformulate their products in order to change FOP
labeling that consumers reference when making purchasing decisions.*”’

Research has shown that if producers are mandated to inform consumers
of the ingredients they use, and consumers are thus well-informed, market
forces will drive out those producers who supply food of inefficient, low
quality, i.e., unhealthy foods.’'” Further, information about the quality and
attributes of food products allows informed buyers to purchase the products
they prefer, encouraging sellers to compete to improve their products.’'
Conclusively, when consumers have less accurate information, food
producers have less of an incentive to provide healthy products, thus leading
to the reduction of consumer welfare.>'? Some legal scholars have identified
the free market as a key component to addressing obesity, which is perhaps
more effective than governmental regulation.’’® Further, a free-market
approach avoids some of the intricacies that arise when the government
attempts to address the obesity problem within the context of food, where
consumers desire autonomy and rebel against paternalistic measures that may
limit consumer choice.>'* However, free market theory does not necessarily
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view all governmental intervention as undesirable, as the government is
essential to maintaining structure and security for the market-place to operate
successfully.’'” In response, legal scholars and anti-obesity advocates openly
question the motives of the food industry — which has been shown to have
caused this crisis — and prefer to place more responsibility on the government
to tackle the issue.’'® Creation of additional labeling requirements by the
FDA and FTC will better inform consumers, motivate manufacturers to
reformulate their products, limit Americans’ consumption of unhealthy
foods, and allow Big Food to pursue profits made by this newly formed
consumer demand.*"’

V. CONCLUSION

In order to combat America’s growing obesity problem, the federal
government, through the FDA and FTC, must take action to inform
consumers of the unhealthy realities concerning the products they are
eating.’'® Americans simply are being deceived by clever marketing and the
misdirection of nutritional science into believing that many of the products
they eat are “healthy or “healthier” than others, when in reality, they are
consuming highly-processed, calorie-dense foods.*'” The FDA and FTC need
more financial and political support to combat Big Food’s practices, to take
control of FOP labeling, and to introduce new labeling requirements to better
inform consumers of the harmful foods they are eating.*’’ With America
facing a drastic public health problem, sweeping action is necessary to restore
hope to the future of America’s health.*'
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