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aoceptakble to you?

MR. HYT: That is acceptable, Yaxr Haxx.

THE COURT: Then we will go ahead, as som ao
the jury is hexe, at 9:00, and we will send Ma. Pulsifer
in,

And then I ciraulated, last night, a couple of
preposad draft answers to the two questicna, Have you
both had a chanoe to lock at those?

MR, SULLIVAN: Yes, Your Hmer.

THE COURT: Mr. Hoyt?

MR. HOYT: I have, indeed, Your Honor.

THE QURT: Just for the reccxd, with respect
to the questiomn of Mr. Harding’s testimmy, the answer
from the court will be:

"You may not have a txanscript of
Mr. Harding’s testimmmy. However, the cant reparter
will be pexmitted to read the admisaible porticns of the
testimmy to the jury.

*The court reparter is not permitted to answer
any cquestions, and you should ot engage in any
discussion with cne ancther while she is present.

"Yorr forepernoan mmy instruct her to stop at
any tims and ask her to leave the roam. She will nct be
pamitted to retwn without express permission from the
ot . "

O COURT REPORTTNG (208) 484-6309
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{Nedther Mr. Nolan ror the dafendant was 52

prosont for the following procsedings.)

(hurapon, the following proceedings ware
hoeld cutside the presence of the jury:)

THE CURT: Good maming, camsel.

MR. HOYT: Gocd moaming, Your Hooxex.

THE GURT: Mr. Hoyt, I underptand the
Marshals have yet to get your client to the kuilding
heve.,

It seam to me that we can, at least, taks
care of the preliminary matters, if there are any, with
regard to the transcript, unless you have an dojectiom.

T will leave it entirely up to you, but I
don’t think this is a critical stage of the
deliberations. But if you would prefer that we wait for
him, I will do that,

M. HAT: Yaxr Hmer, I think we can proceed.

THE QURT: I do, too. Let’s see, I queas I
was given the preposed wark-up. Ave you both in

' agreement, now, that there is no dispute over those

provisiona?

MR. SULLIVAN: Yes, Yaxr Honor. He went back
and ferth and came up with a version that we both agree
o,

THE GOURT: Very well. Mr. Hoyt, that‘s

QR OXIRT REFORTING (208) 494-630%
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Is that acoeptable to both sides?

MR. SULLIVAN: Yes, Your Homox.

THE COURT:  Mr. Hoyt?

MR. HT: Yes, Yo Hmar.

THE QXURT: Have you had a chanee to talk with
Mr. Hinkson about the camt’s proposed answer to the
questimn?

MR. HAT: No, Yoo Hoer.

THE GURT: Then I think we'd better wait
wntil he arrives so that you, at least, have an
crportunity to show him whiat we propose to do before we
gend it in.

' You can, I think, just indicate to
Ma. Longstreet if he has no dujection --
MR, HYT: All right.
THE COURT: -- rather than recovene the

2nd then, pecendly, I propose to answer their
question: “*Wat are the cnsequences if we agree an
certain comts and are unahle to agree an ctherg? Would
the fact that we are wnakle to agres an certain camts
negate qur verdict an cther ocunta?"

The answer fram the cant will be: "Tha fact
that you are unable to cans to agreemert an certain
camts will not pegate any verdict an other camts an

O\ COURT REFORTING (208) 484-6309
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which you can reach a unanimous agreemernt,®

M. HOYT: *To wit"?

THE CURT: I changed it to "on which,* just
to be more granmtically coxrect.

MR. SULLIVAN: °*On which.” I agree.

THE COURT: With that change, is that
acoeptable to both gides?

M. HXYT: It i, Yomr Honor subject to my
client’'s review of the mtter.

THE CCURT: All right. Did the Marahals give
us any indication?

THE CCURTROCM CLERK: Abcut £ive moze mimites.

THE COURT: Well, I think we can just wait.
He should be here at 9:00. We are right before 9:00.

Iatluemythirgelaewmedtota)elp?

MR. SULLIVAN: I dm't believe so, Judge.

THE CCURT: Chkay.

MR. HOYT: How are we maxking the transeript,
Your Hoar, that relates to Mr. Haxding, the one that
will be read by Ms. Rulspifex?

THE QURT: As I understeod it, yeu both had
marked in thick, hlack, felt pen the partiona that you
did not want read to the jury.

Let me check with M3, Longstreet, hut I
believe that shauld ocan electyanically witheut any

QR OCURT REFORTING (208) 404-6309
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I agree with Mr. Nolan's cbservation that we

are not at a point yet where the jury is dead-lodeed. I
am hoping that anr prxposed respanses to these two )
questions will aid them in their ability to cntimue
their fact-finding and oonplete their daliberatims.

Let me also ask, as well, Mr. Hoyt, do you
want us to set up a telephone link for Mr. Nolan if we
have any further questions today?

MR. HO¥T: I am listening, and I'm thinking.
Yes. If we do have further questions, I think that it
would be appropriate, Yoo Hoxr, to do that.

THE QURT: Ma. Langstreet, do we have a
speaker phane in hexe?

THE COURTROCM CLERK: DNo.

THE CURT: We dn’'t? Can you make
arrangarents with Clay to install ane?

THE COURTROCM CLERK: We wauld have to do it
in chanbero or a different camtroam.

THE COURT: That will wark. We can do it in
wy chanbers or move to ancther cne of the cantroam
that has a speaker phone in it.

MR. HOYT: Vexy good.

THE GURT: So if we call you for anmy firther
questimns, we will tell you where to repert, as som as
we fiqure cut which caxtroam are available.

ONA COURT REFORTING (208) 464-6309
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problars.

THE COURIROCM CLERK: We can maxk it as
Cont's Bxhibit No. 3.

THE CURT: Ve will maxk it as Coxt's Bxhibit /3‘
No. 3 for the reccad. .

Then I am signing and filing these answers so
that will be in the yecord, as well. You will have it
beth in the tramscript and in the caxt file.

MR. HOYT: You mean, the jury questions and

THE QURT: Yes.

MR. HOYT: Very good.

THE COURT: So I think we have made as clear a
recard as I know how to mke as to what we are doing.

THE COURTROOM CLERK: I generally seal those.

THE GURT: You are going to seal the
questions and the answexa.

THE COURTROOM CLERK: They wen't have access
to them.

THE OURT: We are giving oogpies to ocamsel.
They will know what they lock like.

THE COURTROCM CLERK: Claay.

THE COURT: All right., Counsel, I do
appreciate your halp on the questions; and I did take a
lock at same of the Ninth Circuit cases.

Q. COURT REPORTING (208) 484-6309
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MR, HYT: Very good.

(hereupen, the defendant entared the .
courtyocm. )
' MR. HNT: If I ndght have a moment, Your

THE QURT: ©Of caxve, Mr. Hvt. Take yoor
time.

{(vhereupon, an off-the-reccrd diccussicn was
held botwoan Mr. Hoyt and the dafendant.)

M. HYT: My it please the cant?

I have cxnsulted with oy client, and we ave in
agreement. The two answers as proposed by the cant are
acceptable.

THE COURT: Vexy well. With that stipulatian,
T will hand the two answers to M. Langstreet, ask that
she take those into the jiny room as o regponse, and
bring M3, Rulsifer with her to leave Ms. Pulsifer in the
Jury roam to begin reading the transexipt of
Mr. Hading’s testimuy as they have requested.

We will be in recess until fixther call.

(vhereupxn, the court reporter read a portion /—\
of the trial transcript containing the testimony of
Jues €. Harding to the jury.)

LR

(Subsequantly, the following procesdings were

G CURT REFORTING (208) 484-6309
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THE QOURT: Oamsel, before we kring the fury
in, given the questiens that we have previcusly had fram
the jury, I propose to ask two questions before I allow
the jury to tender the verdict.

The first question would be to the Foreman:

Has the jury reached a verdict?

*Yeos® or "no"?

And then, withawt telling me how the jury
stands nwerically, is it ummimous as to each coame?

"Yes® or "no*?

If he anowers, "No," I propose to ask:

Is the jury dead-locked an to sams of the

“Yes" ar "no*?

If he says, "Yes," we can do either ane of two
things. I cm gend the jury back in, and we can talk
about it at that point; oz I wauld prepose to glve an
Allen charge.

Your respense?

MR. SULLIVAN: I wauld like to see the Allen
chaxge, of canse, Your Haner., I'meure Mr, Hoyt would,
too. Other than that, I think that would be fine,

THE QOURT: I wan’t send them badk in if you
are in agreement that those are the answers to give to

O COURT REPCORTING (208) 484-6309
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with cne ancther and to deliberate in an effcet to reach

a unanirmous verdict if each of you can do so without
violating yoaxr individial judgrent and cnscience.

Each of you nust decids the case far yauself
hut anly after you consider the evidence inpartially
with your fellow jurers. .

During your deliberations, you should not
hesitate to re-eamine yonr oun views and change your
cpinian if you became persuaded that it is wrang.

However, you should not change an hnest
belief as to the weight or effect of the evidence sclely
because of the cpinioms of yarr fellow jurcrs ar for the
meve purpese of retwnming a vexdict.

All of you are equally henest and
omscienticus jurcrs who have heard the same evidence.
All of you chare an equal desire to arrive at a verdict.

BEach of you shauld ask yourself shether you
shauld question the corvectness of your present
peoitian.

I remind you that, in your deliberations, you
are to amsider the instructians I have given you as a
whole.

Yau should not single aut part of any
instruction, including this one, and ignore othexs.
They are all equally inportant.

OR COORT REPORTING (208) 484-6309
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shich is 7.7 of the Ninth Circuit Modal Rules.

Is that acceptable?

MR. HOYT: That’s aocoeptahble.

THE OCURT: Fine, Bring in the jury.

(Whereupen, the fallowing procesdings were
held in the presence of the jury:)

THE COURT: Mr. Steela, as the farepersan of
the jury, "yes" or "no,” has the jury reached a verdict?

THE FOREPERSON: On same camts.

THE CURT: Withat telling me how the jwry
stands murerically, is it unanimous as to each comt?
"Yeg® or "no"?

THE FOREPERSCN: To save of the camts. To
scme of the camts.

THE GQXRT: Is the jury dead-locked as to sam
of ths camts? "Yes” o *no"?

THE FCREPERSQN: Yeo.

THE QURT: Vexy well. I am now going to give
yu a supplerental instruction.

Merbern of the jury: You have advised that
you have been unable to agree \pan a vexdict as to each
of the eleven caunts in this case. I have decided to
ouggest a few thaghts to yau.

As jurcrs, you have a duty to discuss the case

O% OURT RERORTING (208) 484-6309
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You may now retirve and catime yor

deliberaticns.

Please rise.

(vhoreupon, the Jury wvas excused frem the
courtrocm; and the following procosdings were hald
ocutgids their presencet)

THE QURT: Ladies and gentlemen, please be
seated. We are going to take the jury kack down to the
jury roam that they have been coxducting their
deliberatjans in.

The caxrt will be in recess subject to any
further comunications from the jury.

(Rocess.)

(ubsequently, tho following procoedings ware
hold cutaide the presance of the juzy:)

THE COURT: All right. Do we have Mr. Nolan
 the phxne, ar did that not wexk?

MR. IOYT: Yoxr Hoar, I just reached
Mr. Nolan; and he said that he would be an standby if
there were any finther questions cr ismues, such as
ancther Allen iscue.

THE (CCURT: Well, hexe is what I'vegot. I
have got ancther note fram the juxy that says:

"Judge Tallman:

*The fury is dead-locked an three camts and

Q. COURT RERORTING (208) 484-6309
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s reached unanimous decisions an the other eight

coumts. We do not believe that we will be skle to
resclve this dead-lock.

*Thanks, Jim Steele,® wo in the farepersm.

What we an do --

MR. HOYT: May I? Since we have a question,
my I go ahead and get Mr. Nolan? It will cnly take a
marext. I have him cn speed dial.

THE QURT: Abcolutely.

MR, BOYT: Let we get him.

THE QOURT: Ckay.

MR. HYT: We figured ouxt, by experimentation,
that it worked through this micxophone.,

(Vhazeupon, M. Hoyt placed a talophono call
to M. Nolan and, sbeocuently, the following
procesdings were held:)

MR. HOYT: M, Nolan, you ave now on speaker
phone. The judge has advised us -- we are in session,
and the judge has advised us that there is ancther note
from the jury.

The jury has indicated that it ig dead-loded
an three and has unanimous verdicta an the cther ejght.
A we are ready to proceed.

Yo HKxnar, where do you think we are at this
point?

QA CGOURT REPORTING (208) 464-6309
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jury room far finther deliberation?

*If the farcpexon’s response is ‘mo,’ then
ank the following question of the entire panel:

"Do you feel there is a reascroble probability
that the jury cn reach a wnnimous verdict if sent kack
to the jury roam for further deliberatimns?®

Now, I believe that that post-Allen charge
inuiry cxtenplated tha situation where they are wnable
to reach agreement an any camt.

Heve, they have indicated that they have
reached a unanimus decision an eight of the eleven
camts.

Let me firvt ask Mr. sullivan: What io the
GovexTment’s position on the Post-Allen charge inguiry?

MR. SULLIVAN: Your Honer, I first want to
note we have had trial for appraximately tiree wesks and
canly two days of deliberaticns.

This is very early in the deliberations for
them to be claiming to bo dead-locded, to the extent
that they wouldn’t be able to resclve it if they
undexwent further delibexations.

I vould suggest the caxt forego questioning
them at this point. They have cnly deliberated two
days. I would suggest we release them for the day, let
them go hame, and aoms back tawrow and begin their

QA COURT REFORTING (208) 464-6309
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THE COURT: Mr. Nolam, I will read it. Far

yar b=efit, I will read the note again.

It gays: "The jury is dead-locked an tires
camts and has reached wsninous decisions on the cther /“
eight camts. We do nct believe that we will be able to -
resclve this dead-lock.®

Did you hear that, Mr. Nolan?

MR. HAT: Did you hear that, Mr. Nolan?

MR. NOLAN: Yeo, I did. Yes. Andmy
suggestion is that you agree to allow it, if the Judge
is willing to take the verdicts, and to declare the
remining a hmg juxy.

THE QOURT: Let me cuggest this: The Ninth
Circuit Model Instructions -- the Conmittee recammends a
Post-Allen dharge incuiry under Ninth Circuit 7.8 and
the cammnt -- I will read it into the reoxxd -- says:

*If the jwry indicates that it is dead-locked
after an Allen charge is given, the Comittee recammends
anking the forepersan of the jury the following:

*In your cpinion, is the jury hopelessly
dead-locked?

*If the fareperom’s respanse is ‘yes,’ then
ask the forepersan:

*Is there a reasanable prabability that the
jury can reach a unanimoug verdict if sent kack to the

R COURT REFORTDNG (208) 484-6309
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deliberations again.

And if we get ancther note, then we go thraugh
the process suggested by the Camdttee,

THE COURT: ALl right. Let me hear then from
the defense.

’ MR. KWT: All right. Mr. Nolan, did you hear
that?

MR. NOLAN: I heard most of it. My
understanding is that the cant has indicated a possible
scemario of questions, and that the Government said they
didn’t want that, that they wanted to send the jury kack
for firther deliberations and see wiat they say
tanmorxow. An I ooxrect?

MR, HXT: I thirk that’s a good sumation.

MR, NCLAN: All right. My request, on behalf
of Mr. Hinksm, would be that the caxt go through the
oolloquy that the canrt io preposing an the basis,
nmber cos, that they have demmstrated that they are
able to agree vhich is, I thirk, a factor to amsider in
whether ar mt to force them to cantinue to deliberate.

If you had a situation where they hnd not /-\
agreed, you might be talking about some kind of
hostility or juiping to cpinim.

But the fact that they were able to agree, I
thirk, indicates that they are and have cmsidered this

QA COURT REPCRITNG (208) 464-6309
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They have chown a gplit for quite sawe time,
from the notes from the jury. They appear to be working
and have worked very hard, and I think it shauld be
regolved now by way of acoepting it.

Going thraxh the collequy that the cont
reccmmends allows a jury who disagrees to be ahle to
oay. "No, I want to spend move time.” If they all
agres, I think it would be inappeepriate to oend them
back to firther daliberate.

THE QURT: I will ncte far the reomd thar
the Coamiittes ncte cites to a Ninth Circuit 1978
decdsin, Amold ve, Mocarthy, 566 F.2d 1377, 1387,

It indicates seven factors that the cant
shaald cmsider before declaring the jury hopelessly
Qeadl-lodeed; and they inclined:

1. A timely cbjection by the defendant;

2. The jury’s collective cpinion that it
carmct agree;

3. The length of the deliberations of the
Jury:

4. The length of the trial;

S. The caplexity of the iscues prepented to
the jury;

6. Ay proper cammications which the Judge

OW COURT FEFCRTING (208) 484-6309
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whether cr nct, in the oollective cpinion of the jury,

furthey deliberarions might prove fruitful if we send
them hom for the evening and leta them care back fresh
in the morning.

Deperding upen how that question is answered,
we can poll each individual jurcr and ask that and, at
that point, see whether or nct it's fruitless to have
them deliberate further.

How does that samd, Mr. Sullivan?

MR. SULLIVAN: Rgreeable, Yamr Honor.

THE COURT: Mr. Hoyt o Mr. Nolan?

MR. HWT: Mr. Nolan, first of all, did you
understand what it was the Judge gaid?

MR. NCLAN: What I heard -- what I heard was
that he thinks he should ask the jury now about whether
o not they think, by caming back, it would make a
difference, or words to that effect.

1 agree that the cant, at this point, shauld
quegtion the jurars and then ke a decision based vpan
the respense from the jurars.

THE COURT: Very well. With that
understanding, go ahead, Mr. Hoyt.

MR. HYT: And, Your Haxw, for the reomd,
the defendart is placing an appropriate -- any further
Allen charge chjection en the record.

QA CXURT FEFORTDNG (209) 484-6309
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7. The offects of pogsible exhaustion and the
inpact vhich coexcian of further deliberations might
have an the verdict.

I'm txying to factar those in, I wauld say
that we did have eleven days of testincmy, a full day of
argurent. JAxy deliberations cmmenced last Wednesday
merning -- I quess it was yeoterday -- the 26th, at
approdmately 9:00 a.m.

The jury deliberated wnril approxinately 12:30
yesterday, tock an hour hwcheon recess, and then
del iberated again wntil approximtely 5:00 o'clock last
night.

Then they requested a read-back of
Mr. Harding’s testimayy. That cammenced at about ten
after 9:00 this mxning, the 27th of Jamuary. It took
util spproximately 10:40 a.m.

They resured deliberatimmas, tock a luncheen
recess at Jppradmately 12:40 p.m., until about 1:30 o
1:40 p.m., and then sent out the note at about 2:20 p.m.
that we addressed the last time we met.

The cant gave an Allen charge at
appradmately 3:10 p.m. today, the 27th; and it is now
almost 5:00 p.m. Mamtain Standard Time.

T think we aught to, at least, inquire as to

Q% CXRT REPORTING (208) 484-6309
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THE COURT: I am not prepoaing to give a

further Allen charge at this point. The anly indication
in ths conments is sinply a Peot-Allen inguiry, which is
what I am propoaing to do, and then whether or not they
think that further deliberatimns will be fruitful an the
three camts an which they carmet reach agreement. I
&m't propese to further instruct them.

MR, HOYT: All right, Bxcellent. Thark you,
Yaur Honar.

MR, NLAN: Thank you, Your Hoor. I will
harg up wnless I'm needed again.

THE COURT: Vexy well, Mr. Nolan. We will
call you and let you know as cocn as we get some answero
here,

MR. H¥T: Talk to you later. Bye.

Gherepn, Mr. Molan lung up the telephons.)

THE (CURT: Let's kxing in the jury.

(vheregen, the following procoedings were
hold in the presance of the jury.)

THE COURT: Mr. Steele, as the farepersan of
the jury, I understand, from your note, that you have
reached a \manimous agreement as to some oamts hut aro
dead-locked as to cthers; ip that coxrrect?

THE FOREPERSON: Cxrect.

THE OOURT: In your cpinicn, is the jury

O COURT RERORTING (208) 484-6309
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hopelesaly dead-lodesd an those camts an which they

carmct reach agrearent?

THE FOREPERSCN: Yes, Your Hoxx.

THE CCURT: Is there a reascnable probability
the jury can reach a wnanimous verdict if sent back to
the jury room far fnther deliberations as to these
ocoamnks?

THE FOREPERSCN: No, sir.

THE COURT: All right. Gamsel, unless --
well, let me ask ane other questim.

Do you thirk that if I sent you all hame for
the evening that you oculd have a good night’s rest and
cane back here tancrrow mxning to cxntimue
del iberationa and that you might be able to reach a
wnanimous verdict as to all comts?

Let ms ask each ans of you that question.

Having that question in mind, Mr. Casey?

TRIAL JURCR CRSBY: No.

THE QURT: Mr. Taylox?

TRIAL JURCR TAYIOR: No.

THE CCURT: Mr. Bamett?

TRIAL JURCR BENNETT: No.

THE COURT: Mr. Steele?

THE FOREFERSCN: No, sir.

THE QXRT: Mr. Sawin?

QW OXURT REFORTING (208) 484-6309

2883
THE COURT: Mr. Steele, would you hand the

signed verdict fcrm to the bailiff, please?

Mr. Hinkson, would you please rise and face
the juy?

All right., Madam Clerk, would you please read
the verdict?

THE COURTROOM QLERK: Should I just say "mo
vexrdict"?

THE GXRT: Yes.

THE (CURTROOM CLERK: We, the jury, find as
fallows:

As to Comit 1, 1o verdict;

A3 to Comt 2, no verdict;

A3 to Camt 3, no verdict;

As to Camt 4, nct guilty;

As to Comt 5, not guilty;

Ao to Camt 6, nct guilty;

As to Comt 7, guilty;

Aa to Cant 8, guilty;

A8 to Camt 9, gquilty;

A3 to Comt 10, nct guilty.

A8 to Count 11, mot guilty.

So say we all.

Signed, Jim Steele, Foreperson.

Dated Jaumxy 27, 2005.

G COURT REFORTING (208) 484-6309

O ® 3 N ds W N

E £ 8

LT B - N | B S 7 B I M

-
-]

2882
TRIAL SURCR SRADN: No.

THE QURT: Mr. Blatt?

TRIAL JURCR BIATT: No.

THE COURT: M3, Howell? 7

TRIAL JURCR HWELL: No.

THE COURT: Ms. Haynes?

TRIAL JURCR HRYNES: No.

THE COURT: All right. Ms. Crawford?

TRIAL JURCR CRRAFCRD: No.

THE GURT: Ms. Palmexio?

TRIAL JURCR FAIMEDO: No.

THE COURT: Mr. Lee?

TRIAL SURCR LEB: No, Your Honor.

THE COURT: M3. Weat?

TRIAL JURCR WEST: No.

THE COURT: Comsel, kased upon the jury's
respanse, I propose at this time to ask the foxepersn
to tender the verdict.

I will review it and prooeed to receive the
verdict as to those camts an which the jury has reached
a unanimous agreansnt.

Is that acoeptable to the Govearrment?

MR. SULLIVAN: Yes, Yaxr Honor.

THER COURT: Mr. Hoyt?

MR. HOYT: Yes, Your Honor.
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THE COURT: Would the parties like the jury

polled?

Mr. sullivan?

MR. SULLIVAN: Yes, Your Honor.

THE CCURT: Mr. Hoyt?

MR. HNT: Yes, Your Hooow.

THE COURT: Madm Clexk, would you please poll
each wenber of the jury?

THE COURTROCM CLERK: ladies and gentlemen, as
I read your name, just answexr *yea” or "no.* Answer
*yes*® if this is yoxr verdice; *no” if it isnct, as I
read it.

Mr. Cagsey? Is this yaur verdict?

TRIAL JURCR CASEY: Yes.

THE COURIROCM CLERK: Mr. Tayler, is this yamrr

TRIAL JURCR TAYLCR: Yes.

THE COURTROCM CLERK: Mr. Bennett?
TRIAL JURCR BENNETT: Yes.

THE COURTROCM CLERK: Mr. Steele?
THE POREPERXN: Yes. (’-
THE COURTROCM QLERK: Mr. Sawin? '
TRIAL JURCR SAWIN: Yes.

THE COURTROCM CILERK: Mr. Blatt?
TRIAL JURCR BIATT: Yes.
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THE COURTROCM CLERK: Ms. Howell? 285

TRIAL JURCR HOWELL: Yes.

THE COURTROCM CLERK: Ms. Haynes?

TRIAL JURCR HAYNES: Yes.

THE COURTROOM CLERK: Ms. Crawford?

‘IRIAL JURCR CRAWFORD:  Yes.

THE COURTROOM CLERK: Ms. Palmado?

‘TRIAL JURCR PALMEDO: Yes.

THE COURTRCCM CLERK: Mr. Lee?

TRIAL JURCR 1EB: Yes.

THE COURTROCM CIERK: Ms. West?

TRIAL JURCR WEST: Yes.

THE COURTROCM QLERK: All in the affirmative,
Yanr Hoer,

THE CURT: Very well. The oot will accept
the verdict as towts 4, 5, 6, 7, 8, 9, 10, and 11
and arder it filed.

I will declare a mistrial as to Camts 1, 2,
and 3.

ladies and gentlamen of the jury, I wauld like
to thark you for your effarts to reach a unanimous
agreement: a all of the caunto.

I will accept your verdict on thoee camts
which you have reached 2 wnanimous verdict; but I am
chligated by law to declare a mistrial as to the
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released.”

In light of the jury’s verdict, the defendart
now bears the burden of showing that he in not a flight
rick cr a dager to the cammity.

1 am relying upen United States vo. Wheeler at
795 F.2d 639, 840, Ninth Circuit, 1986.

There is no presunption that release is
gppropriate, and the Government does not have the hurden
of proving by clear and cxvincing evidencs that the
defendant in a flight risk ar a danger to cthers.

The defendant has net introduced evidence
gufficient to meet his hurden of showing by clear and
cnvincing evidence that he io not a flight risk er a
danger to othexs.

Pricr to trial, ths cont held that pretrial
detention was required hecmse the defendant was
aaiting sentencing in the tax case and, aloo, becase,
under applicable pretxial detention standards of proof,
the cont was gatinfied that he was a flight risk and a
danger to cthers or to the camumity, as cutlined in my
crder, docket muvber 129, denying the defendant’s motion
for a ds novo detentimn hearing.

Following the jury's verdict of guilty in the
tax case, this cont crdeved the defendant detained
under Secticn 3143(a) (1) .
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agreement.

At thio time, I will discharge you frem
further jury service with the thanks of the coxxt,

Yau are relieved of all of the restricticns
that I previcusly inposed ypan you. You may chooge to
talk akat the case with anyons you wish, o you may
choose not to epeak with anyne. It is entirely up to
you.

The cant will meet with you privately in the
jury recm to say good bye and to thank yau, each of ym
perccnally, for yamr jury sexvice.

You may now retire to the jury room.

THE QOURTROCM CIERK: Please rise.

(Wheregen, the hoy was ecused from the
courtroom; and the following proceodingn wers hald
cutside thelr presence:)

THE CCURT: A3 to the custodial status of
Mr. Hinksan, under 18 USC Section 3143(a) (1), the cdure,
quote, "shall cxdexr that a persan who has been famd
quilty of an offense and who is saiting impesition or
exmartin of sentence be detained unless the judicial
officer finds by clear and cavincing evidence that the
persan is not likely to flee or poge a danger to the
safety of any other persn cr the commity if
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In addition to the substantial evidenoe befcre

the coxt when it rendered that crder, the court now has
to cnnider the fact that the defendant has been famd
guilty by a jury of saliciting the miders of federal
officern in camts 7, 8, and 9 of the Superseding
Indictment.,

nn:mﬂméwdddidnbfmmm
been fomd guilty by proof beyend a reascable daubt
onstitutes a direct attack an tha safety of fedexal
judicial, prosecutcrial, and law enforcement officars
and the due administration of justioce.

I ncte, also, that the defendart cavmitted the
crimes for vhich the jury has nov omwicted him of while
he wap an pretrial release following his Novenber 21,
2000, aryest cn the tax case Indictment, which is Case
No. 02-CR-142-S-RCT.

In addition, the caxt credited the testimcxy
introdiced at trial that, while the defendant has been
incarcerated pending sentencing in the tax case and
trial on these charges here, the defendant has cantimed
to engage in efforts to sdlicit muders as recently as
Novertber 2004,

The cant finds that this past miscondxct
demrmatyates, beyond question, that to release the
defendant would place the lives and safety of cthers and

O\ COURT REPORTING (208) 484-6309
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the camumnity at large in jecpardy.

Furthermare, the defendant remains
incarcerated subject to sentencing following the juxy's
guilty vexdict in the tax case. )

For these reasans, the oaxt holds that
release pending sentencing is prochibited by 18 UsC
Sectimm 3143(a) (1) and f£inds by proof beyond a
reascnable doukt that no conditions will adequately
protect the safety and security of tha camumity.

Altemmatively, the conxt reiterates its pricr
findings that, if released, the defendant would flee the
jurisdiction to avoid punichment for his arimes.

The defenchnt is romuded to the custody of
the United States Marshal.

Sentencing ahall be scheduled far March 28,
2005, comrencing at 9:00 a.m. Mamtain Time in Boise.

Will the clerk read the attendant dates to
that cxdex?

THE CCURTROCM CLERK: Yes, Yoaur Honor,

MR. SULLIVAN: Excuse me, Yo Hoer. Oould I
kring vp e mttex? Mr. Toay and I have another trial
that starts March the 15th that may go two weeks.

THE CQOURT: All right,

MR, SULLIVAN: Oculd we tmke the sentencing
date a little later?
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MR, HWT: Yaur Hoor, comsel is wandering if

it is jurisdictiomal to file a Motim for New Trial
within seven days @ can we get scme time?
THE CCURT: I will give you thirty days.
MR, HOYT: That’s all we have. Thank you.
THE COURT: Very well. The coxt will be in
adjaxrmment.
Thark you, all, for yan efforts.
(horeupan, the court stood adjourned.)
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THE COURT: Do you want a langer date than

Maxch 26th?

MR. SULLIVAN: Yes, please.

THE CCURT: Let’s see. Altermatively, I can
schedile it far April 25, 2005, at 9:00 a.m. here in N\
Boise.

Very well. The clerk will read the dates that
are attendant to that date.

THE COURTROCM CLERK: Date of sentence, April
25, 2005, at 9:00 a.m. hefore Judge Tallman;

migimlmdnwmmdldeZl, 2005;

Netification of dbjections by camoel due
Ppril 4, 2008,

Firal repart due to court and camsel April
18, 2005.

THE CCURT: Anything further that the coxrt
needs to take up at this time?

MR. SULLIVAN: _Nothing fixther frem the
Goverrmernt.

THE GOURT: Mr. Hoyt?

MR. HYT: Your Honerr, if I might have a
wement: to consult with co-caumsel ?

THE CURT: Of caurse.

(vhoroupen, Mr. Hoyt places a telephone call
to Mr. Nolan.)
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I, IORI A. FILSIFER, certify that I made a
shorthand recerd of the matter cntained herein, and
that the foregoing typewritten pages contain a full,
true, and acarate transcript of said shorthand recard,
dne to the best of ny akill and ability.

DATED this 27th day of April 2005,

Oxxtified Sharthand Re
Idaho Osrtificate 354
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