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Hoad clasi WhatSsey er nor ev en Meidioned it Resp, tu RSG(Not [D.Doc. 22].
Afr Pppallee Filed b resporse, The distrat couft hald trat “Ci34 E&F?@;ﬂwﬂ
ulanded t bry an asmarded otk with hs allegetvons %{'FVMJ ther & (s
dlsmissed with ¢rejudice pursuard 1o 28U8,¢.§ 2es5(e).” fpp. 2| (Lphasis |
added), Nt The Fone Hhe dlstvich court othered hypellee o respend and cd‘:ﬁe.,"htu\e,
it rendeced chs ogunan, O had not Screaned 003 0y C}Mh from e musfion norso
wanch as me dhioned Raded, In Ghs opinon, G plainly dumissed Hha b ased udge/
Lroid ovthe Couet el ot puisnant e Rule 4 But esxpressly “pucsuand Toe- «
§ 2255 14, Disuissals pussuad o Roled and 3 22557(e) areso
Aistnet th Heor pucposes ard appleéabilify Hat Appeliee’s o:ﬁew‘r to
Ub'QLSQ&iL'd\L d/LS LU‘SS‘GJ here can h&(db e sther than deli berete
| a:{-[&) ) b .
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Dellenbadh v, Hanks, 6 Fi3d 820,622 (Th ¢l 1390), To eliminade
need |ess Liﬁﬂaﬁ‘(,én of (s3ues tat are plainly ard ”’flrude;\i”m.t% ‘
meciess) tdoat S The %\hQ&ﬁb;t\. befoce & court under Role 4 I1s
Stinply whethee “He factuad allegahions a He gefitfion, {-{7 frue, weuld
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Conatihatian o laws 6f Hhe United Sictes, Davis v, Franzes, 671 F-2d (0%,
105 7(TRCir. 1982). See also, Small v. Bdicot; 998 F.2d A(, 414 (TR Cir, 1993)),
i suck allegations, unless patestly fulse, are Epe,sm@lﬁ be frue. @_\g&l&*@%
Allfsen, 431 US, 6376 (1977), “Tushar Ruled parmite Sumaty iLSMlSS&l;L
ok wheee “rhe pedifeon and any adfached -mkib'l’hs eitey fuil B Sl‘ﬂi‘:] C; S
o are fadually frivolowe Suall, sugm (Follsuis Blacklokse, sugrm, & e
See tlsn Szepboyski v, Endicott No, 47-3386, 1949 US. M@;{Lﬁm éﬁ-
o o L it e st
He petitiviee 15 ot edited 1o relief (. 74 . Jm‘ e the
suwrflj Al mise The Qa‘l‘?'ﬁéq W it crﬂwcﬂﬁ a respenstie [LA ‘“‘5 oF
tourt orders The [ws()on&ufj to ﬁ(tg\l\ ONSWeD H“d-f R ’::—46 -
address Hhe allegodions ththe pd"rhér\.\ &ggli-_\’f,@ﬁ(/ 5§45U.S, 64T

005), - o .
. Sec;lék 2255 s awaivable defense o on otheridise Mer:’fnrwu cia,%
soe Webster v, (acawas, 76| F. 3d 764, 170 (7fh iy 2010); thieks v Stancil,
bhe Fod . ppx. 620, 621-22 (TR (i, 201 bY(eihig cases), As 1S, for That
Mm‘\’\“@c ”a..bQSP. of the k\fH‘-\\ See _C‘C‘Léi;\,fg:rgﬁjfﬂﬂﬁ/‘f\“)' 974k, 1998 M’i- App:
LENS 17558, ok 201 (TRl 1298)ddug Bucrts (. Parke, 45 F 3d 465

470 (TR Cie, 1496) (e banc)s Reblason v. Faioman, 704 2 368, 3’{{;}(#&
tiv. 1482, Section 2255(&) grovedes o court with “adjudcratery auw vity

' \ N
4o dedevine whether & 2285 1§ ma,a\a%mte. o Mee@%‘c‘hv\? as ?L,q;%}mdj
for ap stherlse Medtoiens elau Lor velad Cin agven sifuation,

o 132
Webster v, Caranay, sudca, &t 764(criug (Mggj&;&ﬂd&gm W -

|, b4 206172)), While Rule 4 requires & towft to ?f&h;{v&&&ﬂ»ﬂ y
iﬁ:}fﬁ;@, W}E;é\e( B N\a,(i”hif YA dmabwwt‘j g S.,?,—.&L\&hg,ﬁ‘i&h l?&ﬁ.'[_ﬁi‘i\‘/ﬂ zjj
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ujuju,r §"/ZZS YO ques Ton QIL'*.‘_}\J- mecits ; Wiﬁmj}
ot 768 (it Seechess v Machery, 381 Fed, hepx, 662 (T Cir 201D));
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S_'CL":.Q_{_{QQ M) 865 F.24 84 4, 441 (rr}-kCLtr '20(“\)/ s

touty S hould 4pXe due Coge not +o ((ﬂiﬁl\%—i\; c\qed.}.;i& wt‘(‘_{\‘z’;(
2 han iy be dis mussed S UM MES Wi e questmn W
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v Callins, €06 WS, 390, 441 (1193)(Blackuan,T., dissenting),
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/,Purswuxi ... 8 Z,ZS"S‘CQ,): A“fpa 21, (s a pof §_¢_—_‘é wtor Hek L{Q‘em

‘ SU,MMf\ib dusmicsed ?u,(smd  Rude 4 there suaply mﬂck ‘\:acw;m:
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oad i Such vecord Sty beeanse Tthege i~S‘YV\3rxL0..J\,\dy_MlSY‘Qf>r&.Sep uc?
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P(m{j f The csd‘m\fﬁ) Sw\fj ovigens o bad L D‘F@«pf + e\/a;.cd?}: J
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the bm,&e.deBL/g’w& ow1Re. C{)M‘f’.b(m) Quainey l}uoi@tuc%} s‘_gggﬁ)ﬂ
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94 E34 769, 186(TIR Cic. 2020(en banc), and thas Cowct pﬁ fi} ly
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v. Mansen, 840 F3d 343 247 (7 cie 2016)). | |

Regacdless of Appelizels Waunes T dfﬂm-ﬁ ead @ gwa&i L*FL wesi;z”fu
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@), The 2/19/1983 powedirn

While ot dsputing thad Jodge Benson 15Sued The secret ey paule order
on 2/19/1983 1o dussersingle an TRS repart about pucpecked o protestars
of oc asseciatad with e Sheldfs Posse Gumitadus ($OCD (K veladign
4o ﬁ@@@llm:k".s cose, B MY argues (For mtﬁ(fcf‘]‘u:«;) Thod Lissu.c.,::'ﬁ The
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diselosed e fedetel officeie by on ox %ﬂg ordox. (4., pp. 23-24

Agpellee’s Tria) coutty The UIAS sffice, Gud the DoT (L‘A(Lh&&%ﬁ Appellees

D63 athorneys) continne o hude and concead from Agpelland) his o dofendanky,
aidl The publie Tnhge Bunsons oy parli erde the avsfsn or sfker device
ard/or Comuuniéathions by wheth e otker wis sought, and all doets

bl Clrcumsfinces reloadive 1o Ha onduet aid Gommustrations as fo The
Wlractiont of Bensos ard the D6T prar b sad dicwg The Proeediny s,

While sescch wiereds issie 2x fagte ol Moy bedllod wndar sead, Aggelee's
PoY adfer well ke ot They hust be §ilad (hthe comrts pulolic reenrd With
a. fetovd t?j'k@, Pmua&m’ﬁs L pon, Rk ey [ssue 1o ensive juhieind review . Sge
2.9, Unded Steles v, Gopelard, §38 Frzd 634, 6H-42 (§1 ¢l 1976);) Unickd
v, Gidels, 601 Fizd 269, 372 (1T i, 1979); Tare Eyela ,,,emghggggi%g,
of hner, 100 F.34 514, 51711 ¢l 1948), Suek greeduys are yudszcal
The gmeeding Lot 138unece of The e porle otdec hene wns faser Filod (. Hhe
tount’s vecard, Suck “LEWH- e~ recard Pn ua&.ugiﬂs ape nSE public, b:.d“"’f?n’v&'l;z
Bhgar v Kok, 43 €2 256, 2.69-60 (TR Cir, [994), ard, rethiee $har o
routie Jadizdal fandfron(T) s echively “optndudical)” (4, at 262 (ex puile
e~ recard @r‘bm.ech%f Wl 'wa\ reither be r:t,cmam'ftmEB staded ney Fu.llz tested
are “oetrojuditeil) (eifuy eases), See alsy Firaklia v, NMelouglbry, 348 £ 34985
4 (T Cir. 2065)(udse’s Tmnemipranduan Filod in ansfioc case. reflichiy on defendart
and off He-record ex paffe condodls (a resped| fhereo “were exrlva] wAecald

ackivites viseasvis TRt e, o
Thsofer as P:(meﬂ el DOJ a,ﬁ‘i;(‘ﬂﬂﬂﬁ castnuate. Hood the TRS r{?ﬁ-\"’%‘ C{\\ESQMU\CCE&&
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by Tudge Bensels ovdor (5 & “oxfocl painidted by 26 US.C. 8 GOBWM
+v be dischsed +v fdoga) offiesrs bj 6 ex focle ofder, App. Doc. 45 pp.
2324, & nedledks bod dith. Sechusn 6163@NID exgressly applils fo
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nead fo ensure femasendseereey, App.Doc. & ¢, 4§ Mixekmedt 18, The
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ety Maste v, Uncted $fitas, No. 40-107(, 1999 ULS, App, LEXIS [4674, ot 5 (Trh
(e, VD) Hhe subsequent existanes of & Condifion 15 seme puidence ed” dhs pror
Cordich AN, alaserdt? ﬁm\-ervwkﬁ Crrcumionce Thot colt ebs previnus, condifron ufo
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“egistance, of an ohiedh covditusn, quality, oc Terdersy ™) (eitiy 2 Wignare,
Bud., §§ 413,437); Uiked Sofes v, Buidman, 204 Fed. fppx, 694 698 (11
& ZOGB)(MP@LB @&}\tép@“, Mogaan v. Dist, of Gl., 824-F 24 1049, 106465
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whe deferdads o TSPC) mandsers™ W “$0C/tax prstast Muiﬁtss CA
Nerth Daksto,® T7, ID.Doc 413, p. T (citg FOT regerts Cn Tr. Apx. Bi-
e O . 132, pp. 21=§61), tdh Ol brd Theough e mabdsa, See
2.9, United Shtesw Faul, 748 F2d 1264, 1227~30 (8 Cir, 1984) (Lo,
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fow NorHo Dekstals m;su'{'mspo\?e{; He Tosoo Forom, 5&3(.!\1\(.% o
Februasy [4,1983). .
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Ofor modinn e was mvt:d ed Wis True as wetl, wikile _'HUL p&ci,slue (’@&rma
passed™ Fo bk 'S (Wkiain and ninonable® Ll cfs veliability u'ei):alb
Wkaaudn, Bdgay, Jugn, 43 F3d at 262, the ausalable eudence strony tnFers
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legal foc patisty mandbsess of The §PC whose achy n‘u:s were dived ed o
Ha svertheod of Tha quoeramond. Suck evitence provided o judge U Seeret oF
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. tepbiblo-pota MLl or Com promising LM@M’I‘LUH‘% Sy ad 260, add, where
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Franklin, upe, 398 F 24 af 96(- 62, With thedack flad Judge Benson
QAS&MM:\M?:DM@, the ovdad, MTL&’IKS reQord: would W
- sk g on The conrt docket o ofler public reend Yhas concealing his
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(B4h G, 2010 withowd discussidn .

Rakashka. hos wo rdevance Wete, Lod thvolved ony ardicipated aqeests of
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ke Frson the deferdards and the pubke leaes ho doust of fis
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(), The Mld—tread rehearsal of a qover AMe nt Withess® testinony

Appellee arques that Judge Banson's Puﬂh’u'.f)ﬂ‘mh the Mid-trea
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L]

No hearts wis oot had on the vehearsal patter that cowff [ooked only

(D
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fo Sedee Oarson's ¢ as to vejed Wi apgeatorce of bias elaiu
pursuerd o 28 USiC. E 455(n) and Liteky v, aded Sfales, 570 4.5,
540,555 (199 4’); _Q,Q{.) et 193, AppelanX’s a.gu.mfd‘ vis=a-vis the
Seecel m}\au{j‘uj has Never beern heerd ov decided On @_ﬁ court and
Wegnerts affidaniTs remeds uaLmpea Ched .

{ike The Gecw:( %2 fgj_"fé ?rbce_e,ol_;‘f:gs of ?/(9/(‘}33 awid Z/Z«f/!qg'j’/
‘the seccet ex padle rehea(ssl of Weanec’s Testumeny was %ﬁmﬂ
off-the-record ard Tortragudi Gl Edgag, sudra, 43 F 24 ot 257, and
dispudibly eonerned The medits of the case. While d-.(s troe et ‘w%g,ﬁ(«.,
aftdavits do not “Odic e that the judge tvsle part (A the %weé’fwfw\a )
as Iepellos Sans, Ape, Do 43, ¢, 28 They planty stle “‘i*lwgr Tindge Benson
Wil PM%*F githuls ad fle Jane Fable 1sifh Wegner G\M)\. .'Hiae‘ 0‘(’{\1(‘
pochelparks, thot Wegher Knews who Bansen WA, 0pd 'i'L..«L; ﬂt;{&é
vchearsal ook place af The coupthause The Aght befice e
ad +‘(’tu ' Tr, [&‘P?@y 046-0491D.bot. ‘3"') PP/ 5-"'54——:[' \:\”\Q'f'"hg_f‘ Iu_qum
Bonson Was the Sfmciﬁ'c partisan that fuska& c%unshom i$ kmrc{-{.j ‘hu,
poiat. The point (s that he wes & partisan. Wegner was T}\'ep, fmm,ﬁ
Soctorciy before Berson. Bensuls presen of the m.kn‘afsa.\ siffula ad*h
the senme fikle could only hase been tp wdimidals him ?dwoi(;oth
quesfions Tha '?'c(,(,wbu;ﬁ doy @3 ductated bj Aus A Crockes, __)‘» y v
[Dbec, 13-, pp, 51, 54, While, Yhare are 1o Mmtwi@-& ‘f'f'@ﬁf;’i ;:&i;iws
ﬁec.ow\«t:% of Tla M,kﬂafdﬁ-ﬂ) ‘Hue(:e PSAD Wey fo CLQ.; Mg AP MA@
saLd orby wWhow They wete Said, erdywhile Bersdh iy o Lj{; jef.(’(f
asked Ly %\A&Sﬁc‘gﬁs ov 0fRred mw.e.&iis;, the i‘;e.fw-ws:a.i Wa.$ (EL ;41’ s
to ¢refert wﬂgmﬂi Tﬁoﬁl&o@l m&giwgﬁﬁé\?k:f%pfgﬂmﬂj&; a‘;‘&

T4, S1IDDoer 3L . S, whilt hidug ,

xmfjféd%} "tﬁ\ise D@F-ﬂifrew(&} W&g@ﬁd; Ob‘j“’ﬂ(‘;?i‘;g’t
shlameds —= maffer thed shaald Nowe beon disclosed unhor Rady

. ,§ 455(e)
Matglond, 373 US. 83 (1962) ok the grogery W4 28 u...th;AiM% e 44
ﬁé:;;f yory Rk ol o hear, See &gy Qorhop v, Knlled vteles, 3
Ma

) Lo ' coy
(3 4"“4") 421-0% (kqg% ! SLN\?\{j ?@)'Wplbﬁwﬁ the b.de ?%d;ar; Q{;‘{R&
I;xdrgo_ Baton 4¢ & seqret gurticey of if@k% f9®§€-ahﬂilbzr mﬁs Neo shjedtiie
g n3e e strete 4o obtin CONVChONS and Juddpnests, ’ \
pgrw\k rald balieve Judge Geason WIS ofhes Hhan beased . )

i)
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Nere of The fmuﬁ.&bﬁﬁ%/ ‘o wiu&,uﬁ cutdence, or These MﬂuM.G\S
were aultal%ad s Acgued, raised, o ever merdionad by Agpelae h fhe
towrt belog, They are s waded, Quiney Bivscienee, supa, 457 F 3d ot
130, wd, h Ly Case, Are A best speedus asd disingenucus.

eireunstanees of This case for for The framd alleged hece

Long beafore e Coksﬁm.nm wﬂ..s‘fad‘i{ﬁcl) the wertod h.ajew Corpus would
Ais charge & prsont from unlawdul tmprisonmend (A Cases which had gone T
Conviction ik sentence. TnteNielson, 131 US, 176 184 (188D(cltny Cases),
See Ex parte Srebeld, 100 U.S, 371, 376 (1880)(eituny Gilberts rule from Bacon’s
Abyidguent, BIO), Fan v. Nod, 372 (.5, 391,405 ¢ n, 14 (1942) (citely Bacon's
Abgnd,'sapa ) 2. Hale, History of He Pleas of The Cown, 144), See 9., Rexv.
Collyeg 3&5&(‘ $E, 9k Engy, Kep. 797 (K.8. WSZ).(C{NC&MSM o& habeas covpus
orcsehars under conviction where “Judguark 15 llegal) because of Would be very
hard® 4o aualt Zresecsals s g oh 6 WO oferrar)) Kua v, Haokdas, fortesque,,
212, 42 Era Rep, 849 (K&;\"HS“) (rsuidy wyit “afler convietion” Wotdar Fv bving up
prisenecs o dleruise e Tacts), The writ had ($sued $o release prisoness
opirfhed by anothec Court on the placn deaal cff due gness, vislahie of
M&ﬂm Chuﬁ)\\ w} Sufa, 0-:-’" 4.04 (CH'H‘-?) Bushell’s Cq e, VM_QLLI\_J (35, |
124 Erg Ke. 1006, 6 Howell Shate Trcals, 949 (2. 1670)), and wheve He
comnidiury court fuilad o strecly Hollow stehefurily presertba pocedacal
requicemands. Rax v. Nathen, 2 Stearge, 880, 43 Eng. Rof. 914-(X. B.1724);
\'\_-»;LL\;%SI'\QQAS tose., | Salkeld, 251, 9] By, Reg, 30‘1(!‘(:& 1762, (outts Ly
hakoas covpus would review post- ww@h% Suq(‘(ﬁ?;%u.cg of (,Lo{{c.“m%afs and
vevise Juboined s sometines (aid Sopetine s tot) Alded by cororari, See
frof. Paw D Halliday, Hkens Corpus: From Englard o Enspive, pp. 118-19 £,
102=10S, 107113 (Belnag fress of Haovard Univ: fress, Caubridge, MA/London,
Eng, 2010). )

With This long kisﬂnfﬁ “the Conshtutn commarded thats 'l:f\o, Privi leﬁ:aF of The
el of Hrakeg s Govgusshal nat be Syusperdsed, quLess \li's“,l\ . Cases °
Reball(on o¢ Tavasion The pub e Sq@.‘(}j Moy tequife th Aehicle T § 9, L2, US,
Const, While fever Foreclosig the Poisi bf‘t’iﬂ thet the ?ﬁai.ecf?ém of the
3ué@.&{\§{éh Clanse have ,z.y%ﬁ“\ w‘ﬂ\,?ﬁ‘f““l?Bq cLQV&(opMe.fJ\‘s Yhet dofine

The pﬁsm SeoQe of “he wfr{; M&%,‘E%.Y-L@mf 53 U.S, '?23} YA QZQ&@,

(13)

4. Section 22SSE) does nat foveclose vedmess by habess corpas undec e
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(cthiig TS v S Gyr, §733 U.S. 284, 300-301 (200 1), neverthe less, “at the
abosoluls MIAMUN the Clawse prtaelsthe Wit ds & oxited whew +he
tonstitution was drafled aug vatified.” (d, (cituiy Stulyr, af 300) .
Section 14 of The Judsciary Aek of 1789 auchhovized federal tourts tov (Ssue
weiks of habess arrpus, whide Uice The gre- Grahitudion wvr, “compreharded
oncecudvonS M\Swﬁ&m.&a}\ Custer v, MeClutchen , 703 M.S;\S'!‘r; 517 (1930
(ee omited), T MYy Case, the Aetof 71867, |4 STt at L, exttandad the
Scope of habeas corpus o all cases Where ary pefson wasy be vestrained of -
W ibecty & violation ofthe Constiheiin, . 8¢ tand 'of fho Unifed States,
was held to esoblish The frue meanng of He Corsfirhufion exd la” a5 to He
availabilify of the weit, Ex pacte Yeges 75705, (8 Wall) 85 102 (1667), the
" Seope of whieh “renains He e undsr Hhe tucied habeas statule.
Willams v, Tayne 529 WS, 362, 378 . T(206e)(eitug 28US.C, § 224106)D.

Section 2255 was Origlio.uj eracted (.J\ 1948 with “He Sole. fospoSe - v s +o
Mol ze The difiautiies encduntared tn habead corpus hearlgs by adfordug
Hhe Staae n’o)ldf” 5 (A aaatlor Mare dud Cﬁf\\ler\t,.'ed'w@forv\M,\\ United Jates v,
ﬁ@&%l 342 US, 208 219 (1482), %S (mply fo provide. L the Sedtoncda Court a
T‘&Mé&ﬂ Wpcﬂg Cond h&.&.‘;\ms,“(;,.rcﬁ;a; MH’k‘ﬂu\i wktﬁk kuui fr‘ev_muﬂs baen .
availoble by habeas corpus tathe Court of Hhe dihrict phere The prisores
wis Confined S 1y United Shles, 368 .S, 424, 420(1962), See Sandats
¢ United States, 373 US|, 13714-(1963) (citul Hoynan ¥ thill, sugnn);
Rouned Lene, dugea, S83 U o 7S (seme). Sectibn 22557 M&i‘m‘n proceed-
e 1S At o habeas poceediy)’ Payuan, Sube, ot 220, bud, “Tdls aremedy
is afended +o be as broad o habeos cbvf?us,\\_{g\“, :'Ef Chebuded &Speud
Pm\({su}x\ thMbl\Jﬁ colled s ”'Sa.,du:ﬁ:» Clowse  ~= e, 3 2255(), to
ensoce “rodididis] hibeas corpus relief™ wia +Hhe Wit “Uould be available
if the alteinative potess {J{b\ted inadeauile o Q.quﬁ*c:f\hj\ Bowled ese Supd,
ot 76, Hat (3, “hadequete of teftectiue to Fo5t fie legality of s
datention’ BrownV. Coceilay, 18 Fi3d 583, 58871 ¢ir, 2013) (quotis §
225§ () emphasis by Court), .

waag% g 225’5(90_\ ok of ds lmﬁmﬂ:}n osd @5{5 fachuse EuS’J‘Wj) \j%_ﬁ_@\
Sound that “ch wams (hrded e ofply G cases whik The MAVEIT LR wi ble fo
be (fel et ot the [Medits) kaw%, ov for vthar veasen, 342 U5, af 218N

(14
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23 Cettug lyistatus reestd); see alse (do, ot 21814 4an. 26728, and
duolded the Constifudional %”‘“’fbérus oh et C&é&”\'@ MJFQ&M ts E’Pﬂxﬁ@ﬁ“
Lo 0 [Mu"ﬁé-l ke&(‘%... On T‘&N@uml\»d:\ _t;g\_,, ot 223, as oflecwise J\L?\J\d:(‘.l:b_d
by the shhife. (., ot 214-20.4 1. 30 (estuig § 2257 4 D(IsD (omiffug case
eite), The “oppactanchy fo be head™ (n parson ex‘\'ﬁ,a/mﬁ‘ks- WAS
’>’Mtums{b&f“g_4,. S of 220 Th, 3 (d"(j,% onitied), and ’mlr\.afv_ the §k 22§S
pradure (5 thown fo he Chadequate of theffective Ha Secfion pro \:L‘Ags Hhat
the habeas corpus Shell resais spen to afford Hhe necessary heariia. 4. at 228,
The (sSue here (s rof sduply whefier Appelloads v :)MS-L WS i’f(-'qu,
bud Whethee e proeeded with. bdas (A a Consfivacy and eollusion ww‘krcuxd
Qs &?&rﬁgu Witk The pm&cwﬂm‘k +y defvend The T dut c&u}\ obfola e
O Judgnerd by Suck rfrmdﬁ oA whetler :Hle D35 wse ?uf Suek judymmert
hThe Couct belon by whiek o chtaued the )uolgr\u.»i hece W !\{Sue. 5}_‘; App-
Doc. 361, pp: & 1314 (oiia record), Houwever dissected, the blased yudge cw(‘/or‘
the @and onthe Tl cowct issue dre eack m&cessib(:c by MMJ Corpus, &5 (s
Hhe condinuurg drosd e, While He lodec is ﬂ%mﬁdﬂn M‘M:ﬂb’l‘m@ﬂ habeas
cous under The Courts Chheread— powecs.
- Spfw the Sugrese Coutd deaded TaMey v, Qkup, 273 WS, S10 (1427) ﬁ“j"jf-—-%&fi\
Mucehison 349 US, 133 (1455, due growss of e has been huld ‘}’udan@k*“ia_"\ >
e @ udge st Only foc acdad bins, budalofor The appearaice o b zﬁﬁa
Luebbecs, 359 B34 1005 forz-13 (R Cic 2004), See Bracy v, STAM, '
406, 410 ~11 (T e, 2002 (en band); Gatcho V. Wills, 986 F 34 1067 (073 24»57;’?
Cir, 2020), And see Caperton v, AT M&S;%g__@ﬂ_ﬁ_gg;%\&{/ SS6 “ﬁj:@ 8 @4%;1‘?
(omastdy tad, S Tty ¢ 053 s bean b e A
stardads that do not vequire pof of acual boias (et ;C&sei“sﬁ Y oL
procast hat been hald T 7re wrel] an abSeace of actusl bias ‘{EA i A Crbs]
tasos® ok also prechudes & Mo &S “Judge where hetas an ug eres '(i-os*‘aqw)
soteome’ Murchison, 1460, See Sy 7. Grondey, 520 U.S. 814 20
(citig cosed), That (fepest ot be datthed wi‘f’& preeis Lo, 'ﬂ&uf/ et
(e otances ad rddTnships puct ke considered, W&Sﬁ%&i :n /
”’Qd%l:g Pf’bce.dur e Lshath Nwlﬂ\ OF&( the Gwrsfe M 08 “\ua,dﬁe,,” 4 ) ld.Hr e
belanee nite, clear and true behseen the Shila oad the acw_s;e;d) denue Sk”zf N g
due Q’n;(.ess of Lo T (_abuo{i}.j ’E“—"M%f sup@, of $32). 7 Tlo Nuj(” e;cg\é\
.e,%ml\j,.u. Uhthe lorsf wany u Shee Mast aom.séb fhe appasiarte of yuitite,

(%)
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L‘i'(%m‘h% United Sfates v, Offiutt, 34 U.s, U (1948)), Moreover, the
judiéial oddt vequires thet judges “apactally divehars \o.“ Hheie duwhes
vurder Hhe Conshifution aid laws of the nited Stades, 28 us.C. §1
453, a pr('r\cime 'h’&f% back more H\a,t 809 3%@;\5 + \)\%mp CM—{% bmd%
Judges fo Zexcereis (€] otrict Mwﬁal:'@, Wllaw—‘ful lee v. Flocda Bac,
595 (.5, _, 195 L.Ed.2d 570, 584 (2015X(echy cm@.‘ Ard, to _e,\su[r:e
that pactatity, w1974 Congress Mu&nil.d Hﬁﬁ' ﬁ@o\ual JWS dlsmz;ub
Hewnselves (h Ay PMmao(cﬂS )L}\ t]kck:f 'i'kkztr WPW:Z%L‘M?UIL&S:;S;: [y be
‘ 3.C. §455(), 17 They have & Pecse 4 ;

Eﬁ;ﬁﬁf\:ijﬁﬁe&; cif wotter o Mkﬁ% The Meﬁ}’(“s oé:“ +he ms%, y d , § 453C NO)
o F p&whdd&r veloduonshsps oy m‘«‘cmsﬁnjca; fay{é ;—(}u;f g)&sd :LP‘Q ,\455-

v G : fudica re quire Nesds, L. ST@ERI(F), Jacton
Zﬁi\fej\":ﬁig if» Cfﬁffgsjn 1% oreblead of W/p whlie's terdercy o fiadulge.
susplashs aad doukfs concernchy the (RTe rj%\@ﬂ[ Jodse =~ aeoncarn [o+at ]
hay consHrhetisnal dinersions Lil{ebecy v. |

Services Mrequisihuss Corpe,
486 WS 947, 864~65 Fn.12(1988) eite onitfed). N
 Tyial before &A'G&‘Fﬁ‘ﬂﬂ;\w&ge 'e both a %ubsfudual™ and “shructural’ r‘ﬁ‘d-
Wrked $hizs V. Hurdin, 250 B 3d 532, 5¢2-43 (1 (i 2000, See frizond
v, Fuluinagte, 444 U.S. 274, 304 10(1991); Bracy v, Schoiia, Supes, 286 F: 3d at

L}

42 7-2.8 (Rovned; 0.3, L/ Repgle, Wood & Williams, ¢35y Contadr &/P‘y#‘. '
dl\SSQid“%CL‘I\q Oa.\")D. Treals \‘j moh-gw@d Judges ”C@Dﬂﬁrlcﬂ@ ke mpwdﬁ-&‘btif
prote Auis® ad ’ffe.ﬁ,,:Aa(‘ a or E\Mu\-t%j el "FLLtMM&A':f:mHj LA o an %f@'ua
vehicle for dﬂfe.f‘m;w'\ﬂ guilt or thrdcenee)” Hardin, Supde, at §42 (eitug
Fulmnete supes § Neder v, Unitad Sles, 27 U3, (4-((.‘1‘?‘?)3) ard e Vvers
“presence™ of such jodog peonedtes a,/rsﬁ*\mimi dafedl] m'i:‘l\_e, f{—bl\»\fﬁ Mﬁg;\
of Hhe triad Meckanisn affectily s “ediie condud fron begering H ehd]
Fuluinaste, supca . A Uttgak (s 7enditlod $o o nedvod oo dofiched judse
idhe firet (nsfurce, Wacd v. Moncoeville, 404 13,57 6162 (1972), axd @
Tk and convictiin by an aduited\y prejudiees) Judae Const itofels] o qross
wiseacriiae of jurhie,” Welkec v. Lockhast, 763 F2d 442, 96(BT Clr
1985)(er bone, m-\'onosh"cdb “yitotes Hhe Con Lc‘fzn\r\) Sullivan v. N
Louis (g, 508 U.S, 275, 279 (1349, oud The TJudgmens Lockheart v. thliek,
443 F.3d ;'Z"f 429 (7t v, 2000)(cchiy Bdwards v, Badisok, 206 WS, b4,
6417 (1447), - |
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Seeced \udazcad Proceedings "Rustetd @ vitsd *oublie irtevest,’ " Doey.
Elmbrosk Seb  Olst,, 658 £.3d 110, 721 (i zo.bcmg Doe v, Smith, 429 Fr2d
706, 7t 8 (T Clr 2008Y), bud) Rere, The @ fade powediigr were Matrajudicat™

effectiy T uwnaceeptible peletdl for tompronisiig (v pactiality” €dgay; sapus, 13
F.3d o 259-60,

Appallat had no o) lodge of The theee ox paciz Fm C.—M&!A:;S durdg ks Kruu
22Ss prowe d(gs

G diceed append Gl discovered the Fitettuolong after his \
were elosed, While ke did obfoin evidence of Cfmga Reasons Secrv:(j&kid-—ﬁmj
pasticipeduin, (nthe vehearsal of governdent Withess Weghers terfimory and was
5 "15 able o &l & with Su@‘oumﬂ eotderce oM. &p?-eai)lﬂe c}.ﬂm((ﬁa court refused
o constder U Kehl, supe, 242 F3d ot 788, and 10 evidentlary hearcrg wns
Wi odered ard b due proass (sSue Was ever haad or dacded n vespectto the
rehaarsa) (nthose proteediiys, and he agpelldte court only hald 'mﬁf Benson's vulikgs
© Shaued ttlung by wheel g (mpachality toutd be reasonabl %uemmg widar §
45S(a), 19, o792, Th tespeet o HheTuo gro-Treal ax egé proted g, (%gpa(lm
did netdiscover Hhesn widil long after the § 225§ procedus Wece chosed, s
u\&\a'\(iﬁjﬁﬂa% Cdveduce the evidence of the pre-treal meada‘%ﬁ A s §2258
Pmm,edulﬂs Wi & due Totheic toncaalmess by Banson, the USK's odfite, ard He
Mg?gfﬁcﬁ;&w\ﬁ; Procesy/frand onthe court clada rests uponthe seeret
mcd=triad rehoasso] of testinomy, The evedance wns wavaidable to hiw when he Ailed Ais
§ 2255 metion due o Bensel and the De36 concealmand; a8 he alleged, App. N
00,2203, aad his affest Ho Uchude he evidenca for esnsaradion wus vejeded
 bythat couet P 3“@;3 ks gf&ffs o be heard, Tasufar as Hhe clatm resfs ugan the
seerel wpon the Seceed ore-trial prowediinys, Benson el The 003 suceessdul ) cer\&ale
Thom drom Agpellast Wikl long affter his § 2255 had passed ard he only discovere
Hen by Mdjm rasly o.datsde Lﬁt?r\'\ s-a=vis @ merroriains elavw
Constriny § 22587 “pomfThessng e wiremant MSSBNIS L R e
Lor rlief, Fhe Sugitne tourt hald The & § 2285 movand demned an opporiuaty
o Nancd, “has Lot semethaig Crdispensible™ Hosan, supa, 342 ‘%’Sf o
N3l (e,H:lﬁ Suydec v, Massachusells 24(05, 47, b ( 134), Snydac's }*HWW *m‘s
lo8$ wis, of curse, due prowss of (), ard Fhe Court held anﬁ:b& ”me s
srwided § 225575 Qrobkpt Resrtiy ugen temerd, Then §|z'3’{ § unuld e &u
e L’t\e%d“t,@\ 247 WS, ek 273, sk, u\\.m, 1S cﬁe(b.u:sey The knb.fzr,gs remedy $
repeth open Ty odderd He 1eussary heary” via The Stings C“‘f‘“"s’z L 3
Ahinsed Jubge elota 15 redressible by habeas cargus. Hmfr_t.,sba@,\!i;_l‘f&cméﬂﬂgém@d 4‘“2-‘5%
652, 670 (T Cip 2005); Fraakba, sufrs, 398 F.3d et 442 Cartilivo v. WashidgTon,

(i7)
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122 F34 &, UG 0 1995 Walkee v. Lockhard supm, 763 F2d 942, Post~
convichian discovered frawd Comnitied by prosecctily ofheaws (s as well, frede v.
Tohnston, 394 WS 266, 290-91 (19449). A fectioni, d raud consitted by a bessed

Juda O llusidn, Witk grse artiy officies, as alloged here, (¢ redeessible by habeas
QA‘(‘P wd,

lend’s dodh, hneves, WUloged Had his tread Judge Was \OFased aad colluded with
‘l'kﬁ‘\;ie&emﬁfm\ o an:?mud /'{'ha'{?rcu Court and ohfataed the Judamert by Such froud
AND Had- The DOTS allofrayy regresestiy hppelee Keandaly wsed e faudslogt
Judguend to obfaiathe udguent belw. Ppp. Doc. DL pp. 1314, The (ssue Was
Loceed TVIIN hiin by Appellae’s fulse FE;{{H‘%\&{ of frdds (& &s \“Qxff?ﬂéia‘{‘(s hes Kakeas
pekition, Wiued Hhe court belo admonished Rasa o eanctest bu:ﬁ‘ “ fek o Fhen \f‘i’ﬂ%é&d‘ .
+o resslve. L., pp- 376 (c'tH\ﬂ recasd), While 3 2255 wus ’tum\a%uﬁ:ﬁ of uxeﬂ%dhﬁwe_
v test He legels of Appellant’s dotusdron duate concealuart of he Cmcc:oi dacls, U (S
strucurally M@@j}‘[}a , 0 Arppellond drquad, a8 A %renady  The sulenceig court fo( a
Lond tomitied on 0ndtler educt (h aagler Yurcdscion 37 years after sedancu.
Td., ¢.25 -
—;R; f:owir below had \uclsdcetan and, Hus @ Appellat argued, had “the g Fo
hocide ewery quathion arisuly Utte canse)’ Aqp, Doc, 36 pi 23 (quitils ElIATY:
Piecsol, 2 6 WS (1 pet) 328, 340 (1828), wuith full power "y col[ﬂl‘ir\&J revd 1o
“‘d\oom‘rte) (hfo ey otier conrt whenthe procediigs i the forme™ asre d&ér‘*mf'l‘zd
by friud and e m\fﬂd\%eur\ Mhbrou-?k_‘t& \evm‘\'fw {"W ‘D’f }if‘*“?}m_“;“‘?:m

it of sudh tdua vesacdless of The ¢ of Jurisdictiin “
t):?ﬁ + ofk?%ﬁﬂ;ii@ ”rd.aac,(\e_a or judgrrend A .( Mmg 0ld Wawpe Mol Life
Arsva v MeDincugh, 204 WS, 8,151 (14 07); and cL+d.5 stson v, Brave, 321 634
663, 66764 (TR ir, 2002); Toledo Scale Go. v, Gompuduy Jeale fo., 26l U5,

42 {-28 (1923, | s
31?\1& Ny WL(“( Coudh, 6 Pdla:b_ cousts ape Zendrusd i e d;.dy :h, oucm.{w
the onds & Jushice™ Prcca, Supca, 334 U0, af 279, aud He gerennbad’s offiecal
T it o 6 el o Seedun, . (8 Mt Tiad o shall Win a.case, bud Ti‘?:z_s_
Jushee shall be dane ™™ T&g&g,&,@%%j %, (;qué) Lé S, %qg LEd. 2d 443,
(201 (qurtig Kyles v, Whitley, S14 US, 44, auntien Decgery. Unitad Sl
245 U‘S@% %ecmm g olfo \Z,_wng;uk&ﬁitgém§m@lmwl- Vadden et ‘rffl s SA,
481 WS, 787, 905([‘\34). Jushee (8 also The “end™ of koloeas corpus, m\td&g V.
Johaston, 312 WS, 342, 351 (ta41), Due procss does naf penit proseaitays Ty ploy
#hd D and “seei erucal materca eotdence, Basksy, Dretke, 540 M\;Sa bb®, 646 {2009),
nor 4o Withhold evides ce-thed megich disclyse “a gossibility of froud by fie
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on, Kyles v Whitey, 514 .S, 419, 4460 15 (1445), fok) Pppellast did
g\;;tﬁ‘;w Toat HheGrand perpedvated by the biased Tudge Benson i ?olluswn
withthe prsecutidn confthned ot the Couft balow “infeek Glal &S 0w
Judgre st With the foud, R4 Mot LODac T, p. 12, and thad, wrdes
Bredy v, Maryland 393 WS 8% (1863), The gavernmert had o “consdituivonsl
dkd‘glh hae duschosed o 1d. sy s Gt S Aot

Hece, hopaleets DT adforays hawe fulseiy argued s bu
#dves rxz\gﬁ& oy Frand im case, hpp Doc 45 . He aaf M\,LS mﬁm
o Sraud ordtned, Ok the ovuet belows, RS(e) Mef, LDDoc. ], p4:10; 12, bodt fully
ACGULS Hot Aand Mg, Agps Do, 361, pp- (3-14; §8-59, wd +hed & AW
 tattues Ocdo this Couct ot well, {dy, ppr S9-60 Afrnd onhe Caurt Vs lates
“the very insdihthons set up do ptedt el Safguacd e pubolie” Fhus adfectug
e greadest pullie (Rlanests, Hazel-Atlas Glass Co. V. Hartford- Enpive Go.,
322 WS, 238,246 (1944), ad Suck fand is redressible urder the court’s (hered
podes, @'g ot 24546, Un verse] O Pnduets Co. v, Roet Refiitia by, , 328 W.S. 578
580 (1946); Gambecs v. NASG, Tac., S01 U332, 44 46,49 11990, Citizens G
Agprogriata Rurel RAs, v Fokx, 8IS Fi3d (068, 1080(athcln 2olb); Dofsenv. Bravo
320 Fad 663, 667-68 (Tl 2063), Thet pugder does nat arise by hichite,
Bzel-Atlas, supn, ot 245-48; Universal 00, Suprm; Chanbers, supia, ot 44,46,
44, aud neither stdutes tor tole$ M*St{béweé“fe{mi‘ passer, 4, et 46
A cowt has pouler Hhareby to &85eSS the uwped eaCFed? td 2 eg (AL 8I of all
fruuhalest conduck G nesgect 1o He exdive course of Uitlgeth, Buecyy. _,ng__gf |
Unicans, 400 Fi2d 4, 464-(TT (e zol @); Debson , sugia, at 667-68, @Um.?qc’ o
bega U otker courfs In sthes i sddetudns, (4. &%%EE&%QL\&&Q},%
Seale b, 261 US. 349, 42(-28 (1423); O\ Wegne Mad \ife Ass/n v, MeDohough
204 WS. B, 15+ 16 (140,

T wisdd be hacd o fund o frosd on o Courd Mare %rﬁgg&@ ﬂﬁ ore c;nfmﬁ!u!
by e wery et O ?D(}L\’Qé 4y @re-ﬁ‘tc\e me} ‘mk@) busrdened wsifh s‘obﬂ:\ (AF |
aﬁw i’(ﬁk P%Dsaiﬁﬁ‘) (hoed Hhe very haecacchy of e DT aad chs westigatuy
officecs toHe case., to effeit the froud and, o5 allaged .%uwe/ h &!\:&no.s’orﬁl
eondinne Hhe. £fand. udv Gt aftr eanet obstruct Ju‘hu, at every Jusctite.
TH suck achion does ot vielale subdoatnie due proeess aid “shooeles T
Consediee) See e.a, GAET Outdoncs LLCv. City of Westfield, 4ae 34 357, 368
(THCie, 2.014) (cihuin eses), Mﬂ“‘-ﬁ' coukd, ,

T4 is atguable et & Uigort wike dofrands e court should nef be pecnitied 1o
press hig cade ™ Fuery, supsn, 100 F3d at 466 Copoting fllan v, Chuiags Transit
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Bugrh., 317 F.3d 646, 703 (THh i, 2003, Agpelee (regresented by D3 atiorneys)

did not argue of relse auy dafense fo ta bsed judoe /Goud onthe court
e b The courd below aid W, CUEMP“‘UB v da S«ojcw‘ﬁ\g Aiest dine O s

ogeosl{mém beief, delibecelly mistepreserts The Gand allegadions s (Cuided to
Appallasd’s dreal cowrt aud moty as Frppelland plainly alleged , as confnnuyy
i court affer coult Heceadler and Mo The couct balon. Aroushly, “ffm o3
Ghrsogh 'ds alfo(regs hore) shoutd el be peanibed 4o algue a.rﬁ* ald On TMA cose,
Tualy, Sugis, pardiéudadly o \Lﬁ\&i‘ of & C.kko..re.»:;k ¢c}\ﬂ@'{“e{ ddarest with e
public Glerest both &5&&\5'{’ e cbviols C&W&ﬁw& of Secrecsy ard
‘he lel) Sugfsrted Skamu_‘g) of condonous aid Cone vy Frousd .

Thes Goadd has Ho dudy b geleet Wseld From The condinuaty frasd axd kas
Yhe pqumﬂ'kwi o addpess & 4o s Souece., DotBon, sugw, 321
£.34 o 067769 Toledo Scale Coy 30, 26( 0.5 at 42(-28, &l %-qu’dg
complste Jushce wided The hodess sfibdle, T8 U.5.C, § 224 ot 5,
M-ets Ach (4., § 1651, and the Declacadvry Judguack fret, (d., §8 2201

72 —~= Yhe md\mﬁb TSN which Y5 Case afsse,

T, Sectiby 4206(d) mendates Agpellad’s rdease on pacole upon servug thirty.
ti,%m@!w\}‘meﬁhi{mgggceaﬂg,.iifg plus | S-year Serfence.

Sectin 420b(d) Ff‘w:t‘és that: . )
Ang prisonee sevvirg & Sentence of five years ox inf\?aq wh 1§ netearler
reteased ander His Soelcdn or any othee appliable proviscen of lan, shall be
relensed on parole after haveiy served +uo-thitds of each canseastine T.ram
o Yerus, o after SQrVdﬂ thicty years gF each congecutive :hzr,u o¢ jtem.)'
of iore Thar forty- fuie Gears Theluding any Life feom, whickever 1s
oarliers Poovided, howeyer That the CoumissTon Shatlnof releasa Such pyisonec
¢ determines +hat he has Se(’u’:mb oF @re%qea\ﬂj violated (nsfrfutioa
rales and requlatibns orthat tHere T a reasorable prbibility that-he
whll coﬂu?‘f“a.py Feders], Stule, ov-local crime.,
18 W.S.C. § 4206(d).

The Po,pJ,{Q; agree Het the ‘%pq,ra,ﬁ\';e, Provision 66 the subsection 1§ thet
portidn precading the provise, App 45, p. 3% and Hat the provise Credles
“an exegphng, (do, p 42, whick Us the 32,«@?&1 cale fov Construue Provisos.
See Nuwoh v, Caprhal One Bank (WS,A) N.A,, 442 F.34 480,494-95 (1T ir.
201 (c g ceses), Tndoe v, Quinn, 612 FR4 537 §57 (7 (lr, 2018)) Meacham
v, Kaolls Afomic Power Lab, SS4US. 84 91-92(2008), And, the pariies agree
+hat the “operafive PFW‘NL&\\\ eordaing Mo disjunctive clanses Gulo-tuds or

29
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thirky yeard) Agp, 45 p 34, whieh “speaks dh Mardatory terms.” o pr 43
See § 4206(d)(upon Serving one of the periods of m;\dfs\jm.éf‘w% elauses
thePrisopers . Shall be relessed. ., whithaver (s earliec.

elloe, howeder, araves that the quabifer “whicheuer (s earliod d"’f“’
“O+A£Pt‘9 -éb The dlr;SMSC'{'L\}.Q C(AM.&Q.S‘; @’Utj 1o “Ra i GQLSQCLAL(W\A'Q S&td_ﬂ_{‘o:CQ; /Si‘PPf
Doc. 45 P33, becanse She alternatives address hotd M'W@m sme/f
mast sefve on each ConsecudTie Teray, not oA which consecutioe s g\;kms |
he st serve (g, i 34 To pardorm s Sead) Appelliee prguos thet ,f:ﬁ
disjunchive “ors behaeen the (iLSWC(“L\'}e eleases mast be mg,?g? é\;;a.e:?p/x
Wheek (3 Mdéd;“ Id,, P 3 (dbm'('u-ﬂ From H&ck\ag V. Bledsoe, ,

s 5 (3rd Cie; 2008), dud, ironcally; says Hat o apply ch,f wlnatiee
e e Yy e rese . i euses i i
of He “Cardtial prineipl of dlerpratolion ﬂs\%&?;fh n{t&f% %L(Ct', NRY
possible, +o evecy clonse s word of &S’fﬁ-m?_;\\\ id., pp- dsekerein tha
while acguikg That the works “en or ferng” as wsed e e (0
PCRA (and oﬂer‘edﬂg release Siduﬁ? :0 ﬁ%rﬁgﬁ%x&% e;w( P
. o e “yangtertal Yo ST ~ .
ofrgh":’s‘if_g P;S(’ike Ezsgliuﬁ&e “eonseadvie FelM o¢ te s ralegse @k“ﬁl e
\?Lt LC\S‘)L;&% “hsse terud® o be Cotsidered ”(,A-d\\/l-dtkaéiﬂ ard M.E‘L/ &fg ¢
a_rg)ua&/ 1o Mean ack SL,;L__Q)LL "3_95{65¢1,"ta_ satences Ld,p. 328 2,- \ hm@ﬁ
Tt 5, el gy maorcul Thad Congess used tle werds “@_\QME{CMSQ |
(A & mfaﬁ‘:g_d sechiin of te PCRA to wler chasgeably Meon fsam}\,ﬁ) tp have
chuadac rolas of Shidocy coshchih consiues & B 0 PRES S
Yhe Skme Mooty Heughoud the Stadite, &8 Agpell it a3ue (95 E 3d 357 370
pp. S2-5'3.(eifuly %&jﬁ@%ﬁﬁ%&ﬁ?ﬁﬁiﬁ%g éoMM’r ; Luidy,
e 2012) Rtz laf v, UniTed Stifes, S70 v, 195 1= -
(;w%f.s:z Z% % (490, See e .4, Vep(isky V. Fluor D“"t‘“@“@j’ 37
€. 34 081, 888 (M 140€) W0k G one seetubn of & Sfafucte. pwsi ba é‘;fﬁﬂ Mi{j ,
U Lot of 7reladed s ectlond )(cituig cases), Moteover, ?*'e;(“i"[wﬂhﬁ p O\Mﬂ
of & provision woudts “also constder the tonvtruction o sm%\t ac e 1O (it
other stoctutes)™ @M; 778 E}?’d 607 613 (1 MCW‘-s iy =
cases), ard Appellard ‘é”‘@‘\%? ly S\k B:iil ﬁsmﬁrwi ?\\&fa,ue | b‘\ﬁieek
‘ phs) Chepm ot sexlence, o i
ﬁiy %T&fgpésg rto (e rehargeably Mean e aﬁﬂ{esﬁk %?Ez ﬁze(?é usc.
socurte NN other early raleace 54:@““@.3 ) g, 367), € woﬂ:ﬁ: {‘bﬁ”Mm
§§ 41bl- 65), and ot T Coutt has Long ibecpreted Suck -

@h
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(e a&ggregaie ofthe ... Yerms. (4. (cﬁmﬁjﬂ United Stodes ax vel, Johnsen v,
O'Donovas, 178 £ 24 810, 8V -1Z (TR Cr, 14449)),
P‘??""\\m also showed that thes Court affirmed that “rhe word s Hermor
H(&s\\\ Used tn the P(‘L*PQQJ\ Ptuc\a Sdlf’i'(xtﬁ.- "'0\\\:‘%%\&“ ///mmauﬁi\;& Serdence’
Ul be aagreqifnd fov Tparclerelakadd pucfoses; Agp, Doc. Bb-1, p. S 3(echuy
Unided Stedes v, Frankluy, 3(3 F Swpp. 43, 4546 (5D Tad. 1470), aff7d, 440
£ 2d\2 (0, 121 (Tf eir L170), and Hhad (k encctu e bill whcdh becams The
PCRA, Cotgyess used The Words Gsertence and “he ortemas L.’\‘b?«‘\d_“”ﬂ"'“

Qbly, {4, pp. S4~SS. (cituty legislehse veeod). Fua, The USPC icteychanges

e word “extercd i § 4206 M) o e o tarms i ¢ s reguladion fov
adMLn\Eﬁerd«g o sedush, see I, pr S4 (citugy ul ¢rk 88 2.0, z.s:s@,
Dacile Stututes define “He precise Fiud of pacols elegibilify as part of 2.t el
§Q;(\‘gmly\¢Q5J N&(&QK\J‘ M&rﬂr‘ -y 4‘!7 U-S‘ (053) éSB aq14’)) Md are m‘i CO&S"h'ULEGA
like other Crined peralty stakiles, See Biduleo v United Stefes, 417 Ll-&:. 381, 3877
4o1 [1980); United Sfates v. Neese, 401 Fi2d 58S, 602-034 .7 (TfRCic 1990). :
“ongress He gossibility of pacole &5 ax elevend of punishhont.” Rodsiguee vo b
Pasole Comuwln, 594 F.24 110, 176(TICIr 1479), See alss 2.4, United Yrtos ¥
Paskoss, 1| F.3d 873, 8794tk Clr, 199" [ Plarcle aleyibil ity (s consid ered fact of
the sentonce (ctfuis cases), | _ |
Balow, Appeliee. acqued thet “sleckisn 42ob(d) plainly rRquwires That priserecs
Hat prisonecs Serve an agqegate ef “fww“ﬁu"fdi of all consecuthie tefus before
bewy ehigible Sor o andotery) pardle hearuy;™ Resp Ao P{Sfa Th,Dec.93, 9. &, a.s,d
the Anstret court ‘sg‘Mgmp.ea‘t@cl Hed comment, heps 4, W ithoud zﬂfujl Wia,:}a.%s@
abthounh § 4Z0H(A confiuins o Such larguage. Appellee ’“‘f"‘)_“’ ¢ ) N,(e
4206(d) does net requice & h%MU\; before 6%6@&% M(?“Ldﬁ’ibfﬁ W &sz
b A5, 0. 4530, 20, J8, e e St speas o andeby s Afples
acgpes at {f (5 vt “Self axecotils bud “requites actish by Hhe FUBISIR
be reloased o parele > (4. p. 43, and, wfter runhiiy eirees arobsd U pm_ A
Haough & series of Raregrecadusteal M,*‘?*"ﬁr‘f“’hh‘“m" O.PWOUP' A s
e of wohich Consrued & 4206 hnlisheally (a conterd with fhe PCRAR
o whole Al O Lgkd of Ahe wshole taw =~ argues haf “evenif [&E@a((&ﬁﬂ
sendadary Crelease oigacile doe isas L2013, he woul r:?‘f beﬁ%‘rﬁaﬁl “'Sme(
release, ily To & heartiy bedure he Parole Gonmissoons L4, § fgf‘fﬁ {998
s, |S] €34 1634 No 972475, 1448 WL 516780, of 772 CTCiv | 18
(Table decisiin), This, of course, 1§ essentiatly whod the dustecet conct hfa A%
§ 470L(d) “creates & presumption of release upon veackuy He nandafuy release

(272)
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dafe, but 0. prisener Still must hase o hearuy before fhe Compission to defermie
i€ release 1S afprprate,™ Apg. |8 (citia \Wolker), Bruscins v.True, 708 fed,
Appx. 430,435 (oMl 2017); Dufer v, WS, Parsle Comiln, 314 F'Sugp. 34
10, 14 (DD 2018Y), and Hhak) becanse Appellant “1's Servuly a it Sestence,
pusacd fo 4 4206(d), ke “ran have et Ho mand v celense wdi( and unless
‘e Parole (ommiss/on Makes He declstdn to refease hom > L4, 24,

Eedwely, the AsFriet court construed aud Appalen argses that § A206(4)
prokibits a prisoners velease on pasele unless 1o Pasole &sm‘ssfrm halds &
heorChy oad Makaes specific aa—uldu’.ﬂs Hood the S’f:a.debg cordifians avex“cobﬁe.
the prokition. Unbike The nen—pre cedendiad Opines ett_iad oy the c?urri‘h' J:LO 5
and Aggellee, The Elevecfh Qreuit, whie ‘f\:ﬁt’ Pm\[LAu‘-g Full m\%%{ls ‘(Wh C*& Wa.
not nacessary o The nacmwer (sSue) dod Sonstde $ 4zob(dYs plaw tox o
Fogettat with the text of 28 CFR, T 2SI in Miduig Thet T 4206 placly
Conditles an amte 1o huardatory passle unless the f’a{ft@ Conpiss Né\ MKZ-; ,
Specdi ¢ fLld (rgs o overlome the presumption of release, }?mu.\ ed Vi ’e. 65
€34 1277, 1224 80 &n. 3 (U (i 2o0), while applyds e USPC's ofiecal
(vterpredadion. tat absud suck fkduigs by a “mayority Voft of iﬁ ﬁ':t:f l
siners, the USPC st grud Tl prisser Mardadecy pafsie A Of] E Se:q? by
withes - § 420G ﬂ.) ot \?,8)6 (%u_:stu% Mepanrandon of USPC General Louh
Rochne Chiekinell, Mig 3 Toes), 3 - |,

Resdy 3 420 6(d) Wt 8 4—20(9(@,"?}\9, Me&NY of fkﬂvlﬁbw\k&'}f G\Lﬁ«x%
relonsed on Parols loses the condius idn weought wpen by Appe 4@&\ Y LDQQ
A206(d) Compuands That the subeel grivoner “Shell be P%\%AQ{ on parle »
Conpission. .. dettemine s Hhat two dedtred corditimns exist, wikaek this Co

nas held 7does credta, o Uberty Werest patheled by due proeess of (aw. Soloswen

v, Elsen, 676 F 24 287, 285 (Tl 148D {(apply rule of Qreenhultzy, Nebraska,
Deral & Cuee. Conelo, 442 WS, | (19790, Seg adso frafee v, LS Pacle Comm, 802

F.24 946,450 (T e 1480)(en banc)(3 4206(e) “axdit(es) the grisner to pacsls i
Ceettin Cordifsns are Med vather Thon leavuly hiw af the Mercy o(’p&;otaﬁ
bucthoritues ) ( (‘,i-h% Salomon), The Sapreme Court has Stce axpourded 02 [;

reenhltz vule. by Relding that Where & Shickite- Mardates mLA&Se( g:\fmtg anless
Cerfih -?ui\o\ti\as are Mmade® o otherine fuandates release, *{j/ when, oY
(subject 1 Trpacididl fuduigt beuks Mad & Hat “any s‘:d\ shiule, ‘Creates &
presumphiin that parsle velease wiflki gradted™ a§ “a Ubser u\:{‘u\es{é -
P/m.tﬂj@d b “\"1\@. Due PfOCﬁ&S CLM‘S'&‘ Edf GFPLMMAQ V&Aﬂéﬁf} 4’61 U.s) ¥, =
3p1(1s E'N%m-'h@ Qrossholtz, suga, 442 US. a4 12,

@3)
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Sechion 42.06(d), urlike § 4206(a), Cammnonds that the p risoner Ghall be
veleased on pasole™ ugan éethﬂ ope of the two pords deflned on the
disjunctide elauses, “whuthaner (s easlier hot if the cordifions prechudog
M&'\dﬂ'ﬂfj nlease are dund , bud w ith. & Leanifed Mw,ffwr\ Peuﬁ;ﬂu’ﬂ (fs
pre.tluSon 1 the Conniisscon detramcnes” Hhe speaidfie corditrins exsst. Ty
Hhe plad forns of e shhube Creates o presunption that pansle will be effedted
s a patfes of course upon secving Therequistfe peciod, Tnless He farole
CoMMISLop Mekes sp2cidre fhduas To orrcomme the presuspdion of release.”
Bowecs, sup@, 65T F,3d af 1279-60 41,3, The diskict court ad Agpallee

hve reveised the aanrwa of the Statite by M,o\kuj) the Q&gu\o&m‘h aou.m&‘ud (A
the froyisy &s M@Am’fu:j e USPC o defermine that the tonditions do et
exist with the Aallure or refutal  do So 4§ obviatdug He Mardste o release,
such conshadion vendars the 7operaise proviston” of fie subsedtion, A pp. Doc.
4s, p.34; (Noparaite by reversus ‘the. terus of the grovise asforbiddus

s opaam}m waless o wdi(+he Commiss(dn fukds the exceptisnal tondtions
do nateieist,

~ epaliee eifes the usiC!s cmplmending regulation for §4‘zo£,,(d) ) \:me notig
het t has Fnee veaatons Hhat do net affed its Warprefidion,” wiuck o
Pucports a.s %’ﬁ*[ﬁ-ﬁj tn velavand pact, Thad 0 prisoner becoses eldgible fr
vardadory pasele affer eanpletion of fude-thrds of eack tonsecutiie Jermor
termy or adtar completion of 30 years of 2ack Tefmec #egm of Mmore than
45 yenrs ((newddig Life ferang), Wiucheve tontes e.ar‘l:gr[.j\ Ap¢ Doe. 45, ¢, 26
3 eiteg 28 clﬁ? L, § 2.53(a), Tnfuct, Ha requlidion has great effiet onthe
U&.‘to,reveﬁén of § 4»10(9(43, as (s -eui:!u{‘ frana The Bcu\e(s, daasion, and
the MTLM},“B of e USPC as primisy Wlarpeter o f the Sechon, |

Congress Vested axelns v M’TM(E"IB e Uste 1o fm},u‘ul;gm m.la.f ard
regalekbng for The administratuin of pusola- relaked declilon-makdy ushe
e PCRA. 1B USC.§ 4203((D). ™ inilined 3 4206(d), the USPC did so by
providiig ch actual velavaad port That;

A grisoner .. Setvihg ateens of Terng of Syears of [vhaer shell be reloased
onparie after comgletion of two-thifds of ¢ ach tonseeutnie ter M ov Terms or
ot compldion of 30 Years of each teur orterms of moce Than 45 years
(oncbaduiy ife termas) vihithorer tomes fiest, unbess pufsuand-to & WL%
under _5(1@ sectién, Yhe tamanission dufermines that Tone of falo Condihais
e e
WSC, § 2.53() (umphasis @do\aﬁ\, Words o d pheases th s ersui(dw:x:s ore

%&m&»& ics @mV-@;(ﬂg See. MQ&f\ela%S tx the S?i‘oéﬂle dsed, Td., 200, Thus,

ey




Case: 19-3026  Document: 50 Filed: 10/04/2021  Pages: 38

Just a3 Corgress used the wi(ds “sectencs” and “herm ortuns’ utwckangeably
tnthe PCRA, the PCRA Lderstood He wvd “uctoncd (i § 42060 T
Mean Ferm ov Terms” and, the \arguage used (h the reguladion to give
effectto the provisy veflects He WSPUs undeorsfardig that vdease ts, 4
du ok Maadatory uon serviee of Tha requisite pastod, “whicheser comes fiest;
ualess” e Commaission dafermines tha conapessionally deflied eordifions anist

af o hoarng ThEs i precisely the conddruction placed wpen § 4206(d by
 the Bower Gourt, and, as ok vefreseds fhe USPUs offfccal (lar prefodion of
Fhe. S&}J&ad’-b{)r\) & ceces the docee oud effedt of (a0, Encine Motorcars, LLC ve
Navacco, S79 U3, —, 145 LEd.2d 382, 342 (2016); Rodyiquez, supra, 594
F2d ot 113, fo wheek deference Must be qiyen, Encin ,sugrs ) Cofiv, WS Pacole
Lo, 268 Fi3d 467, 472-73 (T Ci Zo0l)) Slader v, Pitzec 107 F2d. 1243,
1244-50 (11 ¢, 1997),

The vegulafton does nofsay, as Arp pellond S0l o does, ’C(-Imjka prisones. ba comes
Q\L‘ﬁ'« ble for MMM@ PMGL&.H}\ b P{&,\‘klaw “ri @“'S\MU“ , shall beo velessed
%?&&L&-m\\ 2pCFR. §2.53 (AB(@M‘.plxa.sfs added), T4 (s netodde ot A
respedt 4o The 30-year Mardatery release tlouse,the regulafuon applies qi
velatiie Aty “eachterm ortarms of rore Than 45 years ((;,\,:‘,(Mh»*'ﬂ Ufata s
onithly the werd “Cansecatdd alfogether. TF Appelad’s venduly o “fern prterns
45 Meaniig Staphe Tha Sﬁl\ﬂlﬂ-.%grﬁstﬁtg sentnce , whedh he kheS shoun has aloays
been (s Mearua whither T (reluded one 0v More consectuse ter ms (ov setances)
See Ppp.D0c. 381, pp, §2- 55 Sea also Mem, P& A w/Pet, [, Doc. 23, pp. 18-23 ~
R§9(e) Mok, [DDoc. (T3, pp. 1T-(9, Becanse “consecutvie Term 6 terms™ and “ferm
or Torus™ hag &t a et of ooty adusanys suuply Measd *he sulsle aggegdts
seitence withor witherd +he “consendds Us omisson Uk vesped o +
- a-off peciad for Mardodory release 15 withoud velevance, '

A-?@'Q'nu* %Q{ENB GJQMC‘\ Hat The USPC wadl Vesied b9 (oigpess Wtk excclusve
awcthocdy o make gatla- reloted decisuns dnd aducnister § 420604 and that the
BoP had t Suck authority whsisoeuer The Ak conrt ndkaod bedged Hhe
GJSQHQN and postod tlat f\:-gfl‘dim. d.d wot addless (Jc) !-\9@.3) S, but vefused o
decide the 15sue, becanse agree Lo it the Bopls {Ju.rFo(técﬂ N‘C.&l@&%h ch’ He
IR dile defermined he wns Q&t;:%{ﬂ&‘f‘ﬁ nerelied. [d, 6. On veconsihecation,
Appolien, Aqain, did net addiess the challopae Ao the Rofts audhe {:‘j 4y alter the
it ddle ard, &-S(LLA_J the divriel courd refused o decide i _

Law bl a4ehcy action deperds wpon & atant of authocity by Congress. Thus,
Whethor Hhe Bof tan (mafully detovuine Agpelled’s MPR dote 4o purposes of S
4z04(d) or otheise corstrue and &pptﬂ Fhat subsedion 15 a greluangly qu.e Sfton

e 30‘3ea.r
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OZF\M) MNH\. MS’? l;g_ é\lﬁfkk(\he&, QQML@_ME% m:{;\ ,X;_EQ.Q; 564
US: 290, 296(2016)) Encino, Supa, at—, 145 L.€d.24 a4 392.
I ks OWMH_‘ on bef on ThUs &_ppgm\) ;\PPQ{[,;_L‘ cites 'H\(ou.g)}\ & s 'Sartéj
of nuneprecedenkial Cose fuldwlas Gut oxe o Whaeh tornducted Grolysis wnder
e celevard aud Haddorol Toaons governig steddury constructisn),
theougk @ Sugeeme Court docision (Uuited Stetos v, Wilsen, §03 U8, 329,332,
33§ (M‘W)(ctﬁf.s ymer 1D USC. § 3568 ard crread VB UIC T8 3SES(D) aud
200 ~= o caSe L‘r\\m\wt_g & NON- pm(.cda(w prsoner sertonced (ndec The
Sarfencity Refory Adt of 1904 ("SRRY sl with o apparest reloyante o n‘\q‘aeaeku.@
his ease, o¢ Fhe (ssues hure), and gruast_‘j oud- of -contedt Likitzd quatadisn from
The UIPC’s Sdﬂla aggprequte Sexlence rale, 28 CER, § 2.5 Agp. Doc &S, pp30-
3§, 3p-40, for the Qﬂ)E’BS-\‘h’m\ that “he Bareants \Olg—e,aﬁ\blis‘\ed mpomsihil@
for caledatun sentences, CKCUQA\;\‘% applcable pacels dates, (s anply amply aroasded
(n the law S 18, (emphasis), |
e s Misrepresedihion of The USKC's Gnplinectuy reqoledeon for § 4‘2‘_06(,5\) --
[, 28 GFR.§ 2.53(a), sze Agp.Doc 42, p. 28015 Appellee apglmﬁeM
same faciie with ths sugle aggregate seatence regudadion, ‘Z‘B CFRITS, w
U purparts Sugforts m‘”a,rmgmui“ Loy ﬂe Rof dﬁmwa N &M‘i‘a.s‘.i,al‘{g:e_.
40, by or uw'.%TLch § 2.5 7stodas that & (ths_\er}.er ‘hocs o\‘smsta, pasola Ql:k%l t{uti‘{f_s;
dete a5 doferiined by the Bucean of Prisons™ 1. (anphasts by Appellee), The
shion provides that: |
i O\fj\fimlt}%?ple S{Jemmﬁ are ag0rgated bythe Burean of frisons pussuantfo
BSE I o bing od b o7 ey o s
e (o ; :
e rirea iy iR PR
the Buceay of Prisons, N _ o -
28 C.ER.§2.5, Confrary to A»M:z((ea!.s swwphhous suggesfion bjj s eMpbasaze
out= of-contert snippet frum 22,5, the BOP does !\\bf;\wtder“ﬂa:i[lw wbo"{"ﬁer\
caolodhuon or ary Shitute, hase autierty o et Qay “patele ddgibility
dode® and Hhat s a delibocate mis \\Q(Jf*eu_id‘&"hﬁr\ of mku‘,t the ey u(d“mr\ MLGAS.
The B0f determines e fotal leaghh of a sentence for geod-tue cedit pmpoﬁ |
by &ggrega,’hi\ all consecttve Sexlences tivto &Wgh a:ggvega:b, M-Lt&i g_;(s&spc
b 1B 1S G o) and Qrbui&es. Yhe \Qhﬂ‘(‘l\ ofﬁﬁ:\f&ggmg&ii serdehes | e {
pb\(.sumu\‘ Hy B US.C §4205EY, For pro—3RA grisore(s, +he BOP dednds fm—i-‘h‘gg,
Jeid tredit From The tofad aggregate sefunce puesuant o 18 US.C 83568, whach b
Ihebades Wit He (formehn & pvides e USPC ursuand Fo 18 WG §~4»2105'(A5,
This exdice Aonchion 13 ferfotmed L‘maidﬁiier\g W on e prlsonee’s ad&MtSSf,m udp \
BOP custody anh th respedt Jo Agpelland wa ¥ per{imed shortly adfer his aduisson
avto Bop CJw\nS’j’Dd‘tj un MLd~ 19873 eS‘\n\D\tS\\Lﬁ% Wis S(ﬂrﬁb’ Qﬁgkg&t@ sedunes &S L\:fgpms
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\Syears with 13 pre~fral yadl eredit days. Sea Pet, Exh by, Attach. 2, ¢.177 LD, Dec.
=15 - 23 (B0f's Sedence Doda Swﬂ). '

T cortaxt then, 28 CFRR. 8 2,8 e@(éduh\ﬁ Sam s Yhat 7o orf I
wRXT 4 s prisoner hasa scale
pgm @\(f)dmldy dale as &@JDA auded b e Bwt%u o Prt'sog\sl' agcsregm’hdé of
NS Sedrhea AU pre-freh Jaid eoedit], However, Ap !

. pllee folls Fo form
the Oouct Thet That last-porton of the rule appliés oy 4, orisoners sectenced
Purtuart o 18 US.C 8 4205 (), axd has o agplcatiin +o prisoners Like
Appellard whs were sectenced pursuat tu (8US.C. S4205D) and who are
"“\Md‘lﬂﬂﬂ Made 2lgikle '@Wt\ela,a,s‘-e by forceof wd ad the USPC!s discretiin.
Euan (A .(\N(led* ”l”n‘ §4~205‘:‘(®) the pacele m\gibilﬁy dite |15 difermined by the
Seifentewy Court Ui L.Lkpb&.% e sedohes wpder ot Subse cttdn, whiek e stulolshes
parsle aligihildy wpon serviie of Yarg of the pristnec’s sedune with & cot—off ad
10 years For 0y sextrnce of 30 years o (onger, And, s ov § 4206(d), 4 (s not &
parsle o,L\'gilai\ﬁg vhodute, but a Mardafory pamle release stadite widar whdk
the !\wwdb_rj release dalh opaiatns by the Terms of Hle text (n \4hE of the
Sugle - 69gregete Sedence (ertublished Misistercally by e ReP pursaant fo $ 4160
ninus  pretinal jaid ecedit (alse estublished tinisteriilly by the Bop gusrsuand to
3:3568). The Bof has o stefuhry addincizadion o determise pacele eligibility
date s, Mo:f‘ory panle release dates, or other parsle- related subjects Matier M |
surceptitions suggeshon of m‘m@ thravah the snfpetfrm 28 CFR 3 2.5 18
distgernons, i,

Appallee cites rn sulhority from ahy stdute guog the BoP 1o make ary pacole
velated decisions or to adMiNITer § 420b(d) th W tesged {L_.AN;& i\;\& ahgw_(med,
ts celiance upon Bof Pngraa Hefamark (73D $660.30, upon whuck H relied

entirely Uthe tourt beloi, See Resps fot, [D/00c 91, 00 §- 6, Tt doeshieven
Mendtan. PS SBBO.30 (TS agpes) and, of course, & (s strchite, rule, ov reguletion,

L

(h ary case, bud an Uterna) progeam stide smend - hardly o Sowrce of ager
uThority, Troncally, not o sugla 6he of the cases cted by Appellee @d:as‘ar.
dudiies any dahdory sadtacizadiin i fhe 8P o Make grcole reloted dects g
br-h eduodistar § 420 6(4). Theve Souply Us no sack iy (ty.

Appelle e argues that, wiile § 4206(4) requives G\%U'Lgln Mardeory- parole défs)”
4 weaves ek the Mafity o decephaa power Source by statiag trat “the Bureen
haits Aret defermine the amsunf of fune @ prlsiner MUdT Serye b @ack tonsecufive
fermov terndS (dhe leact of §4206(4Y), Ppp. Doc. 45, 0.32, while Sunges A thed
Appellnd s &t:gun\e\\i Had Fhe words ey Mf‘:en{s"“‘ used elsewhece tutie sfodute
aud relilod Shiites do Mesn “edance™ ace danalerial, because § 420 (ott;l) Wses,
Hhe wocd “ead™ (n respeckthecetn, Ld ., p. 321, 1S, Nofug Agpallasts o fohon
o Longress’ stikamerd Guthe Legis(qd\bempu'flr underlyig 3 4’2.%(515 that +his
Sechdn pProvides Mare Uherad eetterce fov veloase on parele 'Fw prisorecs with lonﬂ

@7
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Sedences afler Thay e Corpleded Tuo-Thivds of by Setence, o 30 yeors;
whithever occurs Pirst Td,, pp. 32-33 (c;m'j Agg: Do, 36 p. 55 and ‘bw&fﬁ
HR. Con{ Rap. 44~ 828, 27, @S reported ox 476 US,C.CAN. 35, 360), Appallec
makes minck of the Report’s newt Serfence, tohudh says, “In ealcalating
Twotutds of & term, all secdences tmposed consecstiiely shoutd ke Considered
Jeparalaly and Hetoue on eads sectance added 1o qebhec ™ 1) o whech
Pepellee Sasys, “That (s e @5@(15 whad Hhe Buceen did” (4. /‘q:(:dlae elavas e
Rnear’\‘s last stademest Supports (s Posé‘ﬁbf\. Td,p Son.lb, LJVQ{C\\“S—Q.'

Frush Appellont wos sendenced budona . Be had 1o secterces tuposed
Consecatiely. He lnd Sedtenced to Madhipleterms witic some Suck turms oedeed
+o g%w\so.qm;e\g, Bud, euen i s Sentence 1S consrued to &bl wfion Hie
meanuln of the Regortd commant, drdoest aud Apaliee’s argumant a wit: The
conment (s Wited 4o +he calenletion of “uo-thitds of @ farm” not the 30-year
perod tha e, Tt thplls thad “hav-thadds of & Teeld consists of “Hhe fie:
on each Leonsecurtuiely inposedT secterce added fogether™ - e very St,.x;gLa,,
Qgdreqa Seflonce vule Appellard has acqued, TF does nof Say Hhat tuse-thirds
of each. esnsecutiiely tuagosed sentence shoold bo added fogetier, but Ha
entire tume of ¢ ach . That ($1ust what Hhe BoPdid, everif i had authorityfo
Medd(e ththe Matier, The BoP added the tun-thids perods of Agpellant’s (o=
and §-yeas sedances tugefheg wiiek & Han added o @ B0-year poitod drawh

From s Life setence o erede tn ddotinet Mardadory reloase poriods Gad added
Thew toqefler to ereale 4 Su\:_gu mardatery velease prrnd. The queted comments,
© When fead tegether, Like § 42 06(d) dself; Sap&roif.s the tio-thicds perced froan
the 30-gear percod with a digjunctiteor and plainly requives the rfi"t“é{‘};”e To
be. effected wpon corsplation of one or the Q'E:“‘l\g;.r “ahichever ol s f_{ﬂ{‘ﬁ_ W {th
the Bo-year Completion peried @ Lt g, MaseiMuM. ‘ |

Appellee's conusion , Uke the courtss belowy, Saems to im‘f\ u{’éﬂ e werd
fspseutive,’ whih tapparfly reads to Hean ore=rurtt .uafﬁw%@?ﬁf;
yoh- Separaite , But typieal dictionary d»@--{\‘“tM.‘fD%ILS treat Conseatije 10 @sh

" allouling one apather th uatile (ugled é,g%%g&“ Synonomons with “Cortiauous,
a8 Appellant poited oud. App. 3671, ¢, 53, Tht_{s, when ‘Hda Sf,nihz&cwﬂ Couf{-

s [0~ y (" A his life asd hus Smyesr
ordeced his |D-gear sadterce ¥o'ran Consearfuse : L
Sertence to7run ConsewFisely’ +o the (0, Uk shugly estblished a sugk a4gredie
uninterupted |ife- plis=|0-plus-S-year Londinuous Senlence.

The phease “@ach tonsecutite Torm or term Con vensonably orky Mean “2ach
aggre,sm,w %UM\B contiauons seadance xﬁw ‘e thvisas reason That
pesoner witha single \ife setence or q&g%g senbence over 45 yesrs reach
thelr Mandatory release €ate upon servuig B0 yesrs, Such prisoners dont even

@8)
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have 6 "eansecutive +ermor secdefee, as Appellee, the tourt be fow .
| orthe Cases
epalec, ﬂeﬂ%ﬁ Wird, I8 Congross Moo "Qfldujﬁa nSecatiine +emj or grf\:“ :-:kié;:gjy
Meas, anly each “consecitude™temm, 0 Agpelies constiues U5 § 42.06(d) caold pover apglec
&P“SO(\Q«( W\%& &_(ﬁg‘_ﬂ_ SQ(\-&-QJ\QQ. \l\”\3 CLOQ.S PTFF-(LU ’ &Pf 5 0

3 s . !
MP&.\(L&‘\' T Sﬁf‘\{e 30 Vweafd en s Urfe Sectence to th‘\&%m ﬁﬁfzsogi{z_&w;;m o
Peserved on s |0-and Syear conseadiie sedances? His|ife sentence U8 pat
o e'c,m& Yo oay Sertence and § 4206¢d) does not fugge st wequired rele a.se after
Se&"‘iﬂ G*Ai@éod;&r E.CL,C/I\ m&gﬁ_ﬁi& H{MEM Qach Conseanctiuetiram orTaras,
AQLE Pppeline’s vied, & Prisoner witha Sugle 92-yeqr sedence wo e '
at 30years, while cLPriro:\.Sr with a 4-&9&&? m;?ce%(lmed by auctmjidi}:‘ &i@fﬁ
Sertence Would be ﬁeﬂb&tﬁa& 1o Serve 60 years to reack Aus MPKdmtt?L/ asd & prisoner with

0. A= yens Sextence Frllowed by o consecuftie -gear seiferce wonld haverds Terve 30 geas
and 8 Morths to reack s, J ’ a TR

Aopeliard’s argumment; belold and hete, (s Saply Hat Zeach conseastibe Yeian orteras™ (s o
tepm of act tMeaniq the {ofal aggeeqate seifence and thad B 4206(d) Masdais &
Prisanec’s velesse ok pacde wponsery tag tuo~thirds of Wis total aggreqate sentence “or
Upea Serviny 30 yaars 'o{ b s Fotad bygre gecte Sentuhce o Mo(e Tran 25 goars thelo iy
dnglite sendences, This (s Morethan U5t 0 reasonable titerprefshon , T+ was o uadar-
Stood bﬁ The USPC, the B0, and ﬁff@“&ﬁ' nhea he Was Sextnted. And, as he has Sheota,
such Ullerpretadion compart Witk Long settlod usage upto and after Gotapess anacked The
PCRA; +he Vot “Germ o Torme _[0{\9 nsed On 01‘“‘1:@ r_f—tulg relaa Se stfides aad A other
related sections of the PCAN; the PCRNY legis ladwe Nstocy) the USPC's s hale agareqdte
sudence fule (RRCFR.§ 2,S) and (s puepose (as published G Tle Thedal REguster)) The
USPCs Umplesding vegulsfon (28 CF IR, § 2.5 3(a))) and, notloast; was 50 applied to
Aepelladts setetce. bythe USPCand the BoPfor a€ull dacade until the Bee arbitracily
Chatged Wt MORdate withoudtwhice pucsuant-fo €S 5880.30,

The BoP's actis hot only usucped the USPCs exeusive jurisdcetunty administey 342060
(and asile Madters genarally), butCongress’ Lugisladise antRocity, and mcq@cﬁulb altaved

pelark’s Seterce as dugosed, Witk (neorperaled § 4206 QA USPC reguladions as
they 5tood (axd where unducetood)Hhen, See Peh Ib.Doc, 4, pp. 8-9 (alleguln Separation-
of —paudeqs violafuons a5 gruuads o reloef), Sedon 4206(d) behg an inhered part of hys
serfonce Unsofagos & May bebfiwd Mat‘gmblj) shauld be Condfraed urder the vule of
leAlty, Biduleo, Suga, 41743, ot 387-40(; McNeese, Suga, 401 Fi2d at 60203,

Irul\,\?..m_\\5 s Aegpellae has ohapdone d s a{gumd'm_fsed belmbjusﬁ{’tjs.é? '\Tlle ROrs
a.ctions selely wpon appication of S 5883, 30, ptn whith et no remainy s ilext:

Virtually rone of ts amumerts hare Were aised belou, and ane wawed, Quuncey Bio-
sciehce ,supra, 957 F3d-of 730, Sae also Hark v, Redbox Animated Retail, LiC, 7770 34
(18, 627 (T cir, 20 ) arguimests “underdayeloped, tenclusery, ov unse@piried by (aa
tad 7skeletal “argu MeAFISTO Y™ U Hhe distriet court are Waved on &p%w) (echa C&Ses),

Prppellant oropes (if (kean be deemed an asgokent) aguist Agpelland’s ar gumernd h +The
WSPCs Last record (May 4,2002) reanrding hls MR date, AreHocked" such ddle a8 February ’
12,2012 ang, 6% the Fuanl nepeed of the. PCRA was effeced on Nwmb\er L2002, the USHCS
determination Hat hie MPR dile was February 2, 2013 “hecame parmanest” entiHug
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App. DocAS, P41, Seo App.DOC, 361, po, S7-S9 5 Mam. P& Aw/bet ID.Doc. _
bn, 45 TH LDDeC, 1411, 09, 32-33 5 RS () Mok, [D.Doc. 1], PP'BEaz. T4 %&fﬁ 1&4,*:5
Congless has axterded The USPC bayond Hhe regeat on Novemher), 2002 tb 2022 and
thug the USPE “ondtines To weist and retuins cbs abililyto act, and UAgpalent] Os y
not entited to (and has nofreceived) any fuah release date ™ Agp. Doc. 45, op.#1-42.
Appellee gk to hformthe Court that the purported oxteasion wa s enacked on
November 2, 2002 afte v the regleal had become Al +he Ay efope ard Crcluded 1o
refruactivity proviscan for appliationto Appellant frecludia suck refvoactise appli-
eacuon undac the rale of Landgraf v. UST Filu Profiucts, S1) UTS 244 (294) and THS V. St
Cyr, 533 WS, 289 (2400, as Appellant argued, or that the re pec) has been heldto reat
he USPUs last pre-tepeal dedsion as fxal. See £.9., United Shites v. Feist, sBS FSugp.
Zd 107, 1012 @-N.D. 2008). Appellee dcd ot raise s (st argument onthis watier hthe
tourd-holow and & ts waiied, Quiey Beosuiice, sapa, 457 F3d at 130, A (s so
(nsubtanteal aad non-responsiie ag o be frivolous,

Below, Apellact challessed USIC actushs wpon regulabars aigued to violote the ax
post ﬁgﬁc tause upon whach Agfales weludd, Te TDDoc, 411, pp. 4= 495 REG() Ml
T Doe, 173,p . 37-38, Appeliee raised ne cugqm..d" aganst Hhe ckoilﬂusef ot all. The
d.l’d"l‘V‘id"(\t.mLH vuled &5@1\8’\(“&2-&& wtthoud gu_u considerabien %Cm-w fRets and. by
pucpuctingto fuld o df et of record witieut an evifledtery heas . App 2627, ki
Aypelia i}n*ﬂ«d e arquments ruived below, App: 36-( p. 45 but unible o araue o G
his openuig brief due-to the Court’s cefiusal o panit hin sudficient space, e was
compelled o ask the Court Ao constdec it onthe reevcd 0.5 argued below, (4., p. 1 4.2
While Appellee presects o argumends onthe Milleg, & honetieless argues thed- pellat
coanof Cortest anly achion by the USPC (frreypeatie it Appeliee ard The court below
relied wpuk Suchacidn), becanse he did 1t exhanst s aduinirhrahie vemedids (h
espet totle USPUs ackimns below., App. 45, p, 45 1. Too U, too late . The dushrcet
Court adtady anled on. Them aad ar gy exhowstion on g aqpee e for e Qist
Five conshifdies 4 waiver. Q%_c_g&ﬂgaggé% 50068, 457 £34 at 130, Whik
Avpellant was precluded frum acquaia the ox postfy et vislohans th his opeatsy bpief,
Ny arquerds balow are gact of o wonrd, Q& His Court has \usfidhin ard
Corfaimly the pouter Ao eorsiber Them hear de novo ard sua sgute , e e.q., United
States v. Skith, 175 F 34 879, 886 (1A L, 2014, That Appallarct podits & cut as he
hos Mo Meansty do more, affeets netther &5 jursdiction o poner,

Forthe above veasony the dusfrieh court's sudgmant Shauld he reversed and Appeliad
Shodd be erdered dlschasoed .
| Regoctfully s gemifed,
Pand AvA M e
20 4 &
Rl
FCI PeXih

PoOiBey S800
Pekin, TL IS5
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