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FILED

NOV 15 2012
u.s.
N THE UNITED STATES DISTRICT COURT v&?’r’?ﬁm TEXAS
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION ) BEPUTY

v.

0.8, COMMODITY FUTURES TRADING
COMMISSION,

Plantif, Civil Action No. 1:12-cv-00862-LY

SENEN POUSA, INVESTMENT
INTELLIGENCE CORPORATION, DBA
PROPHETMAX MANAGED FX, JOEL
FRIANT, MICHAEL DILLARD, AND
ELEVATION GROUP, INC,

Defendants, ' '_) ,

CONSENT ORDER OF PERMANENT INJUNCTION AND OTHER STATUTORY AND
EQUITABLE RELIEF AGAINST DEFENDANT JOEL ¥RIANT

On September 18, 2012, Plaintiff U.S. Commodity Futures Trading Commission (the
“Compalssion” or “CETC”) filed a Complaint for Injunctive Relief, Civil Monetary Penalties,
and Other Bquitable Relief (“Complaint”) (Docket No. 1) against, among others, Defendant Joel
Friant (“Friant”), The Complaint seeks injunctive and other equitable relief for violations of the
Commodity Exchange Act (“Act™), as amended by the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (“Dodd-Frank Act”), Pub, L. No, 111-203, Title VII (the Wall
Street Transparency and Accountébility Act of 2010), §§ 701-774, 124 Stat, 1376 (enacted July
21, 2010), 7U.S.C. §§ | ef seq., and the Commission’s Regulations (“Regulations™) promulgated
thereunder, 17 C.F.R, § [.1 ¢f seq. (20{2). Tha't sahme.: day, the Courl entered un ex parte

statutory restraining order against Friant, (Doclfet No, 4).
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L
CONSENTS AND AGREEMENTS

To effeot partial settlement of the matters alleged in the Complaint against Friant without
a trial on the merits or any further Judicial proceedIngs, Friant:

I Consents to the entry o,f; this Cons;n;t Order of Permanent Injunction and Other
" Rollof Against Defendant Joo Pt (*Consont Order”); R

2. Affirms that he has read and agr.ces.llo this Consent Order voluntarily, and thet no
promise, other than as specifically .contained herein, or threat, has been made by the Commission
or any member, officer, agent or representative thereof, or by any other petson, to induce consent
to this Consent Order;

3, Acknowledges service of the Summons and Complaint;

4, Admlts the Jurisdiction of this Court over him and the subject matter of this action
pursuant o Sec(ion 60 of the Act, as amended, 7 U.S.C. § 13a-1;

5 Admits the jurisdiction of the Commisslon over the conduct and transactions at
Issve In this action pursuant to the Ac‘te 7U.S.C, §§ 1, ef seq.;

6, Admits that venue properly lies wit'h th{s Court pursuant to Section 6¢(e) of the
Act, as amended, 7 U.S.C. § 13a-1(e); | |

7. Walves:

() any and all clalims that he may possess under the Equal Access to Justice Act,
5U.8.C. § 504 (2006) and 28 U.S.C. § 2412 (2006), and/or the rules promulgated by the
Commission in conformity therewith, Pait 148 of the Regulations, 17 C.F.R. §§ 148.1 ef seq,
(2012), relating to, or avising from, this action;

(b) any and ali claims that hé may possess under the Small Business Regulatory

HEnforcement Fairness Act of 1996, Pub, L. No, 104-121, §§ 201-253, 110 Stat. 847, 857-868

o2t
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(1996), as amended by Pub, L, No, 110-28, § 8302, 121 Stat. 112, 204-205 (2007), relating to, or
arising from, this action; , L
(¢) any olaim of Double Jeopardy based upon the institution of this action or the
entry in this action of any order imposing a civil monetary penally or any other relicf, Including
this Consent Ordersend
" (dy any ahd all rights of appeal from this Consent Order;

8. Consents to the continued jurisdlctipn of this Court over him for the purpose of
implementing and carrylng out the tcm'w and cond.itions of all orders and decress, including
orders sefting the appropriate amounts of testitution, diégorgemcnt and clvll monetary penalty,
that may be entered hereln, to entertain any sultable applicatlon or motion for additional relief
wlthin the jurisdiction of the Cout, to assure compllance with this Consent Order and for any
other purpose relevant to this action, even if Frlant now or in the future resldes outside the
Jurisdiction of this Court;

9, Agrees that he will hot oppose enforcement of this Consent Order by alleging that
it fails to comply with Rule 65(d) of the Federal Rules of Civil Procedure and waives any
objectlon based thereon;

10, Agrees that nelther he nor any of lg!‘s :agents or employees under his authority or
control shall take any action or make any public ﬁt‘atement denying, directly or indirectly, any
allegation In the Complaint or the Findings 6f Faot or anclusions of Law in this Consent Order,
or creating or tending to create the impression tha"r the Complaint and/or this Consent Order is
without a factual basls; provided, however, that nothing in this provision shall affect his: (a)

testimonlal obligations, or (b) right to take legal positions in other procsedings to which the
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Cormmission is not a party. Friant shall undertakg:.all steps necessary to ensure that his agents or
employees utider his authority or control m;dersle@;t;d q‘nd comply with this agreement; and

11, By consenting to the entry of this C;onse.nt Order, Friant nelther admits nor denies
the allegations of the Complaint or the Findings of Fact and Concluslons of Law in this Consent
Order, except as to jurisdiction and venue, which he admits., Further, Friant agrees and Intends
that the allegations containied in the Complaint and all of the Findings of Fact aiid Coriclisions of
Law contalned in this Consent Order shall be taken as true and correct and be given preciusive
effect, without further proof, in the course oft (a) any current or subsequent bankruptoy
proceeding filed by, on behalf'of, or against Frlant; (b) any proceeding pursuant to Section 8a of
the Act, as amended, 7 U.S.C. § 12a, and/or Part 3 of the Regulations, 17 C.F.R. §§ 3.1 ef seq.
(2011); and/or (c) any proceeding to enfores the terms of this Consent Order.

2. Agrees to provide immediate notic t(; this Court and the Commisslon by cetified
| mail, in the manner required by paragréph 59 of Pém VI] of this Consent Ovder, of any
bankruptpy praceeding filed by, on behalf of, or against him, whether inside or outside the
United States.

13, Agrees that no provislon of this Consent Qrder shall in any way limlt or Impair
the ability of any other person or entit_yf {o se‘ek'any legal or equitable remedy against Friant in
any other proceeding,

14, Frlanl consents to pay restitution, plus post-judgment interest, In an amount to be

determined upon subsequent consent order or motion by the Commission and/or hearing before

this Court.
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15, Friant consents to pay disgorgement, plus post-judgment interest, In an amount to
be determined upon subsequent consent order or motion by th.e Commission and/or heating
before this Court,

16, Friant consents to pay a ivil mone&ary penalty, plus post-judgment Interest, In an
amount to be determined upon subsequent consen..t order ot motion by the Commisslon and/or

| héévri”hg,befor‘ékt.lllié .Coxvu"t.' o |

17.  The Court, belng fully advised in the premises, finds there Is good cause for entry
of this Consent Order and that there Is no just reason for delay. The Court therefore directs the
entry of Findings of Fact, Concluslons of Law a'nd‘ a éel‘lnanent Injunction and ancillary

equitable rellef pursuant to Section 6¢ of the Act, 7 U.S,C. § (3a-1, as set forth herein,

IL
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Cowt, belng fully advised in the premises, finds that there Is good cause for the entry
of this Consent Order and that there Is no just reason for delay, The Cowrt therefote directs the
entry of the following Findings of Fact, Conelusions of Law, petmanent Injunction and equitable

tellef pursuant to Section 6e of the Act, as amended, 7 U.S.C. § 13a-1, as set forth herein,

THE PARTIES AGREE AND THE COURT HEREBY FINDS:

A. Findings of Fact
[, The Parties To This Counsent Order

(8. Plaintlff Commodity Futures Trading Commission is an independent federal
regulatory agency that Is charged by Congress with administering and enforcing the Act, as

amended, 7 U.8.C. §§ | ef seq., and the Regulations promulgated thereunder, 17 C.F.R. §§ 1.1 ef

seq. (2012),
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19, Defendant Joe! Friant is a resldent of Bellingham, Washington, Throughout the
relgvant beriod, Friant was the Client Service Representative of Investment Intelligence
Cortporation (“IIC") who provided clients with day-to-day client assistance, opening accounts,
customer assistance, and wire instructions for investing with 11C’s managed forex program,
Friant has never been registered with the Commission In any capacity, nor has he sought or does
he qi»élify.Tbi':eﬁémbt'idn from rcglétratioh. e

2. Defendants’ Solicitaﬂonfor Dtscreﬂonary Trading Accounts in Forex

20.  Beglnning from at least January 1, 2012 and continuing to September 18, 2012
(the “relevant period”), G, through Senen Pousa ("Poﬁsa”), Friant, at the directlon of Pousa,
and its other agents, utilized “wealth creation” webcasts, weblnars, podcasts, emails, and other
online seminars via the Internet to directly and fndirecﬂy solicit actual and prospective clients
worldwlde to open forex trading accounts at IIC, Further, ITC, through Pousa, Friant and its
other agents, used these means to convince cllents to allow I1C to sxercise disoretionary trading
authority over clients’ accounts at [B Capital FX, LLP (“IB Capltal”) that engaged In leveraged
forex transactions, or provided 11C with written discretlonary trading authority to trade said
accounts,

25, Clients were solicited ejfher directlgf via TIC’s webcasts, weblnars, podoasts, and
~ other online seminars, or were sollcited by Defendant Elevation Group, Inc. (“Elevation”),
through its agents, including Michael Dillard (“Di‘llard”)‘ Elevation, by and through its agents,
operates the website winw. theelevationgroup.nef, through which it introduces its subsoribers to
various lnvestment optlons,

22, Clients of IIC paid a “membership f(‘?c” of approximately two thousand dollars
($2,000) directly to IIC to gain twelve (12) months of access to IIC’s managed forex services,

Blevation and Dillard were paid a fee directly from IIC for clients who were sollcited by

6
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Blevation. All clients were advised that ten thousand ($10,000) was the minimum deposit
required to participate in IvlC’s managed forex services.
23, Clients completed the account opening documents pfovided to them by agents of

IIC, Clients were directed by ITC to open leveraged forex accounts at IB Capital, a counterparty

operating out of New Zealand and the Netherlaﬁds. Bach clien.t who opened an account at IB
 Capltal exceuted a written lirited power of attorney (“LPOA”), granting IIC dba Prophetmax
discretionary trading authority over thelr account. These LPOA’s provided IIC with complete
(rading authorlly over the client’s account.

24, Friant was to be compensated with a 2.5% share of the 25% *performance fee”
debited from clients® accounts by TIC. This compensation was paid to Friant via 4 deposit lnto
Friant’s IB Capital tlrading account.

25.  Clients wete promised by IIC, through Pousa, Friant at Pousa’s direction, and
other 1IC agents: (i) a monthly return of 9%; (ii) that TIC’s managed forex trading would risk‘less
than 3% of a client’s capital per transaction; (iii) that TIC was able to limit the risk inherent to
forex trading by limiting lts managed forex tra@xg 10 3 1o 4 trades per month; and (iv) that 1iC
has six (6) “proprietary traders” working twenty-four (24) hours a day trading clients’ funds, All
of these representations to cllents wete false.

26,  1none webcast video, Pousa explained to Dillard how 11C purportedly traded

clients funds in leveraged forex:

Ditlard: “How does your company work,how do people get Involved, what are the

requirements, if you don’t mind? Lel’s get to it.”

Pousa: “There are two services [offered by IIC]. One you could say is managed and thls
Is a service where there are six (6) proprietary traders that trade a currency account on

7

X
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your behalf twenty-four (24) hours a day cach In elght (8) hour shifts while the curiency
markets are open, The minimum there is $10,000.”

Pousa: “Very simple process, s;omeone opens an account and from that polnt on, it gets
traded, There is a platform that you can download so you can see what the proprietary
trading.group-Is doing-with-your money evéry single day.-You could.sit-there twenty-four

 (24) hours per day and see the transactions they are making whenever they occur, Now
the transactions with these are really only five (5) transactions per month on average.
And these transaetions ocour within a fev seconds most of the time- straight in and
straight out. It’s not holding something for hours, days, weeks or months, It’s holding

them in and out, stralght away...”

Pousa: “Remombering the leverage ratio. They have g leverage ratio of 100:1, Someone
with $10,000 has really $1,000,000 they can get in the market. So that’s the leverage
component. But they [traders] also exercise, risk management 1ules, They ate never

risking more than 1-3% of the capital on ahy one time....”

'

27.  The representations to clients in the preceding paragraph were false because
Defendants’ made more than “only five (5) transactions per month on average,” risked moie than
“1-3% of the capital on any one time,"” and there were not “six {6) proprietary traders that trade a
currency account on [clients’] behalf tienty-four (24) hours a day each in eight (8) hour shifs
while the currehcy markets are open.”

28, Friant, who held himself out as a “cllent service representative” for 11C, provided
U.S. clients with instructions on how to wire funds to a bank account in the name of IB Capital
in New Zealand, Clients, at the direction of Pousa and Friant, wired funds to 1B Capital for
trading by JIC in its managed forex investment; v «

13

8o!




Case 1:12-cv-00862-LY Document 39 Filed 11/15/12 Page 9 of 21

29, Onorabout May 1617, 2012, clients suffered a loss of over sixty (60) percent of
their funds when IIC, by and through Its agents, en;tel'ed over two hundred (200) forex trades in
each clisnt’s account. B Capital was the counterparty to all of TIC’s trades on behalf of clients.
These trades were in contravention of the representations made by 1IC, by and through its agents.

30.  Inwebcasts subsequent to May 17, 2012, Pousa admitted that he had very little
pl'.bi‘or. éxbevleuce.ﬁ"adiﬁg fv‘ovr‘ex,vthat h‘iﬂmdi'e“d”s .éf tradc‘suw.ere éffectedb.in cliénts’ aécounts ‘fn.a. ‘. “ .‘ .
single day, that more than three percent (3%) of clients’ funds were traded at one time, and that
11C had only one trader trading clients’ accounts, not the “six (6) proprictary” traders clalmed
previously,

31, In response to numerous I1C ollent complalnts to IB Capital about thelr losses, IB
Capital notified clients that it was closing all accouynts of cllents, required clients to exesuts
account closing documents, and totified cl’ientsv th'qt theli accounts were automatically settled.

32, The forex trades conducted, or offered to be conducted, by I1C and its agents on
behalf of the Defendants' clients were entored into ona leveraged or margined basis, 1IC was

required to provide as maigin only & percentage of the value of the forex contracts that it

purchased, N
33, The forex transactlons for which tﬁ? Defendants solicited clients, and placed with
1B Caplial acting as the counterparty, neither 1'e’suited in delivery within two days nor created an
enforceable obligation to deliver between a buyer and a seller who had the ability to deliver and
accept delivery, respectively, in connection with thelr line of business. Rather, these forex

contracts temained open fiom day to day and ultimately were offset without anyone making or

taking delivery of actual currency (or-facing an ob.l.I:gqtlon to do so),
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34, Neither IIC, Pousa, Friant nor IB Gapital are a financial institution, registered
" broker dealer, insurance company, ﬁna:nbial holciiﬁg company, or investment bank holding
company or associated person of financial institutlons, Yegistered broker dealer, insutance
company, financlal holding company, or Investment ba;nk holding company.

35, Most if not all of the nine hundred sixty (960) clients who opened trading
accounts during the relevant perlod were not eligible qualified partiofpants (‘ECPs”) as that terin
is dcﬁned’in Sectlon 1(a)(12)(A)(xi) of the Act, 7 b.S,C. § 1a(12)(A)(x)) (2008).

36,  The Defendants failed to disclose to cllents or prospective olients that [1C was
acting as a CTA, and Pousa and Friant were acting as APs of a CTA, without the benefit of
registration with the Commission and without claiming a valid exemption from registration,

3. TheSolicitations at Issue Invqlveq‘ I:.{et.nil Forex Transactions

37.  The forex trades conducted, or offe}red_ to be conducted, on behalf of the clients
solicited by Defendants were entered into on g :leve'raged. or margined basis.

38,  The forex transactions for which the Defendants solicited clients, and placed with
1B Capital acting as the counterparty, neither resulted in delivery within two days nor created an
enforceable obligation to deliver between a buyer and a seller who bad the ability to deliver and
accept delivery, respectively, in connection with tigelt' line of business, Rather, thess forex
contracts temained open from day to day and uithmately were offset without anyone making or
tuking delivery of actual currency (or facing an obligation to do so).

4, Failure to Register as Required

39.  Atno time during the relevant perig_d was JIC registered with the Commission as
a Commodity Trading Advisor ("CTA”), nor was Friant reglstered with the Comumission as an

Associated Person (“AP”) of IIC, a CTA.
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"

40,  Friant, committed the acts described hereln both individually and within the scope

of his agency, employment ot office with [IC.
B, Conclusions of Law h -

1, Jurisdiction and Venue

41, This Cout has jurisdiction over this action pursuant fo Section 6¢ of the Act, as ‘
. ,émended, 7U.8.C..§ 13a-1, whi.qh‘,px:ovide‘s that whenevet it shall appca_‘r_to't'h.c_. Cbmml,ésiod that R
any person has el;gaged, is engaging, or is about to engage in any act or practice constituting a
violation of any provision of the Act or any rule, g'egnlaﬁon,' or order promulgated thereunder, the
Commission may bring an action in the proper district court of the United States against such
person to enjoin such act or practice, or to enforce compliance with the Act, or any rule,
regulation or order thereunder,

42, The Commission has jurisdiction over the forex solicitations and transactions at
issue [n this action pursuant to Section 2(¢)(2)(C) of the Act, 7 U.S.C. § 2(c)(2)(C) (2006 &
Supp, IV 2011),

43, Venue properly lies with this ’Cou.rt. purs'uant to Section 6¢(e) of the Act, as
amended, 7 U.S.C. § 13a-1(e), because Friant resides in tllisjtﬂ'isdi(;tiOh and/or the acts and
practices in violation of the Act ocousred within this District.

2. Dofendant Friaut violated Section 40(1)(B) of the Aet.

44, "~ Asdemonstrated by the foregoing facts, Frlant, individually and as the agent of

11C, misrepresented material facts, and failed to disclose other material facts, in his sollcitatlons
fo actual and prospective clients, which operated as a fraud or decelt upon them, in violation of
Section 4o(1)(B) of the Act, 7 U.S,C. § 60(1)(B) (2006), as amended by the CRA,

45, Friant’s misrepresentatlons and pm'i‘s‘s}‘ons were materlal In that reasonable olients
would cousider them important in making investment declsions,

i1 i
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46, Friant has engaged, is enga'giu'gf oi'(' is about to engage In acts and practices that
violate Section do(1)(B) of the Act. Unless restrained and enjoined by this Court, there Isa
reasonable likelihood that Friant will contlnue to engage in the acts and practices doscribed
herein o in similar acts and praoﬂces that violate the Act and Regulations, Furthermore, the

natmc of Frtant’s vnolatnons and the need to deter others fiom committing similar violations of

“the Actand Regulations warrants the unposntxon of auclllany equltabl&rcllef to carry out the -

objectives of the Act and Regulations, !
3, Driant violated Scetion 2(c)(2)(C)()(T)(bb) of the Act and Regulation 5.3(a)(3)(H)

47, During the relovant period, 1C acted as a CTA, as defined in Regulation
5.1¢e)(1), 17 C.ER, § 5.1(e)(1) (2012), related to off-exchange forex transactions, because It
exercised discretionary authorlty over accounts of individuals who were not BCPs, as defined in
Section 1a of the Act, 7 U.S.C. § la, In connection with retall forex transactions,

48, Durlng the relevant period Friant acted as an AP of a CTA, as defined in
Regulation 5. 1(e)(2)(i), 17 C.E.R. § 5.1(e)(2)(1) (2012), because Friant Is a natural person
assoclated with a CTA as defined In Regulation 5.1(e)(1), 17 C.F.R. § 5.1(e)(1) (2012) as a
partner, officer, employee, consu[tan'r,.!or agent, imf capaclty that involved: (i) the solicitation of

a client's or prospective clionts' discretionary account; or (if) the supervision of any person or

person so engaged. \

49, Dwring the relevant period, Friant, incliv'idually and as the agent of 11C, while
assoclated with 11C as a partnet, officer, employee, consultant or similar agent, solicited clients
or prospective clients to open discretiopm-y' acclt,mn'tjs In vetall, leveraged forex transactions, or
sﬁpcrvised other persons so engaged, without being registered with the Commission as an AP of
1IC, in violation of Section 2(c)(2)(C)(HI)(T)(bb) of the Act, 7 U.S.C. § 2(c)(2)(C)(IH)(T)(bb)

(2006 & Supp. TV 2011) and Regufation 5.3(a)(3)(1), [7 C.F.R. § 5.3(a)(3)(ii) (2012),
12
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50,  Priant has engaged, is engaging, or Is about to engage In acts and practices that
violate Sectlon 2(c)(2)(C)(it)(T)(bb) of the Act, 7 U.S.C. § 2(e)(2)(C)(HI)(1)(bb) (2006 & Supp.
IV 2011) and Regulation 5.3(a)(3)(l), 17 CF.R. § 5.3(a)(3)(1f) (2012). Unless restrained and
enJoinéd by this Court, there is a reasonable {tkelihood that Friant will continue to engage in the '
acts and practices alleged in the Complaint or.in slh'dl.lal' acts and practices that violate the Act

-and Regulatlons: Furthermore; the-natwre-of Friant’s violations.and the need to deter-others from

committing similar violations of the Act and Regulations warrants the imposition of ancillary
equitable relief to carry out the objectives of the Act and Regulations.
HS‘:
ORDER FOR PERMANENT INJUNCTION

IT IS HEREBY ORDERED THAT: _
51, Based upon and in connection with the foregoing conduct, pursuant to Section 6¢

of the Act, as amended, 7 U.S.C. § 13a-1, Friant is permanently restrained, enjoined and

prohibited from directly or Indirectly:

a. Engaging In any transaction, practi¢e, or course of business which operates as a

fraud or decelt upon any client or participant o prospective client or partlcipant In
violation of Section 4o(1)(B) of the Act, 7 U.S.C. § 60(1)(B) (2006).

b. Engaging In any conduct in violation of Section 2(c)(2)(C)(I)A)(bb) of the Adt, 7
U.S.C. § 2(c)@)C)(iiN(1)(bb) (2006 & Supp. [V 2011) including, but not limited
to, exerclsing discretionary authority over accounts of individuals who were not

ECPs, as defined in Section 1a of the Act, 7 U.S.C. § 1a, in connectlon with retail

forex transactions.

13 I
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52,

indirectly;

-,

cl

Engaging in any conduct in violation Regulation 5.3(a)(3)(il), 17 C.F.R. §
5.3(a)(3)(i1) (2012), including, but not limited to, acting as an AP of an CTA
without registering withi the Commlssion,

Friant Is also permanently restrained, enjolned and prohibited from directly or

T'rading.on or subject to the rules of any registered entify (as.that term ls defined

In Section 1a of the Act, as amendefi, 7U.8.C. § 1a);

Entering into any transactions involving commodity futures, options on commodity
futures, commodity options (as that term is defined in Regulation 1,3 (hh), 17 C.F.R,
§ i.3(hh) (2011)) (“commodity options”), seowrity futures products, and/or foreign
curvency (as deseribed in Sections 2(¢)(2)(B) and 2(c)(2)(C)(1) of the Act, as
amended, 7 U.S.C. §§ 2(c)(2)(B) ang 2(e)(2)C)(i)) (“forex contracts”) for his own
personal account or for any account fn which he has a direct or indirect intorest;
Having any commodity futures, 'c'>pt'ions on commodity futures, commodity
options, seourlty futures products, and/or forex contracts traded on his behalf}
Controlling or directing the trading for or on behalf of any other person or entity,
whether by power of attorney or otherwise, in any account involving commodity
futures, optionis on commodity futu_xlesf cominodity options, security futures
products, and/or forex contracts;

Solicitlng, recelving or aceepting any finds from any person for the purpose of
purchasing or seliing any commodit): futures, options on commodity futures,

commodity options, security futures products, and/or forex contracts;
. _;. M
1. N
i

14
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53,

54,

55.
CFTC,

56'

Applying for registration or claiming exemption from registration with the
Commission in any capacity, and engaging in any activity requiring such
reglstration or exemption from regisiration with the Commission, except as
provided for in Regulation 4.14(a)(9), 17 CF.R, § 4.14(a)(9) (2012); and/or

Acting as a principal (as that term is defined In Regulation 3.1(a), 17 C.F.R.

© §3,1(s) (2012)), agent or any other officer or employee of any person (as that

term Is defined in Seotion ta of the Act, as amended, 7 U.S.C. § 1a) registered,
exempted from registration or required to be registered with the Commisslon

except as provided for In Regulation 4,14(a)(9), 17 CF.R. § 4.14(a)(9) (2012).

. v, .
STATUTORY AND EQUITABLE RELIEF

Priant shall pay restitution, plus post-judgment interest to 1IC clients.
Friant shall pay disgorgement, plus post-judgment intetest, to the CFTC,
Friant shall pay a civil monetary penalty, plus post-Judgment interest, to the

(]

The Coutt shall determine the amounts of restitution, disgorgement and oivil

monetaty penalty and the procedures for payment and distribution of these monetary sanctions

by further order upon: motion of the parties submitting to the Court a proposed consent order

setting out thelr agreement on the amounts of restitution, disgorgement and olvil monetary

penalty fo be paid by Friant in this matter; subsequent motion by the CFTC; and/or hearing

before this Cout.
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57, In connection with any. Commission motion for restitution, disgorgement and/or
civil monetary penalties, and at any hearing held on such a motion: (a) Frlant will be precluded
from arguihg that he did not violate the federal laws as alleged In the Complaint; (b) Friant may
not challenge the validity of his consents and agreements herein of this Congent Order; (¢) solely
for the purposes of such motlon, the allegations ofithe Complaint and the Findings of Fact and
__Conclusions of Law.in this Consent Order shall be accepted as and deemed true by the Court;
and (d) the Court may determine the issues raised in the motlon on the basls of affidavlts,
declarations, excerpls of sworn deposition or investigative testimony, and documentary evidencs,
without regard to the standards for summary judgment contained in Rule 56(c) of the Federal
Rules of Civil Procedure. Tn conneetion with the Commission's motion for testitution,
disgorgemlcnt and/or ¢ivil monetary penalties, the parti'e's may take discovery, including
discovery from appropriate non-parties. ) |

58, Friant shall cooperate fully and expeditiously with the CFTC, including the
CFTC’s Divislon of Enforcoment, in any current or future investigation, ¢ivll litigation or
administrative matter related to the subject matter of this action. As part of such cooperation,
Friant shall comply, to the full extent of his abillties, promptly and truthfully with any inquiries
or requests fot information ino]uding but not lmited to, requests for production of documents
and authentication of documents, shall provide assistance at any trial, proceeding, or
invostigatlon related to the subject matter of this action, Including but not Himited to, requests fot
testimony, depositions, and/or lntervis}ys. ,Shp_uld. the CFTC file any additional action(s) related
fo the subject matter of this action, Friant Is directed to appear in the judicial district in which
such action ts pending, or in a sultable Judicial district é‘greed to by the parties, to Aprovlde

deposition testimony and trial testimony should such testimony be necossary.
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ViL
MISCELLANEQUS PROVISIONS

it
59,  Notlee: All notices required to-be given' by any provision in this Consent Order

shall be sent certified mail, return receipt requested, as follows:

‘Notlce to Commission:

David Meister, Director of Enforcement
Commodity Futures Trading Commission
Division of Enforcement
1155 21° Strect NL W,
Washington, DC 20581

Notice to Defendant:
Law Offices of James W, George v
901 South Mopac Expressway . '

Barton Quaks Plaza One, Sulte 300
Austin, Texas 78746

All such notices to the Commission shall refcrelncé the name and docket number of this action,
60,  Change of Address/Phone; Untll such time as Friant satisfies in full his
Restitution Obllgation, Disgorgement Obligation, and CMP Obligation as set forth in this
Consent Order, Frlant shall provide wrltten notlee to the Commission by certified mail of any
change to hs telephone number and mailing address within ten (10) calendar days of the change.
61,  Entire Agreement and Amendments: This Consent Order incorporates all of the
terms and conditions of the settlement among the parties hereto to date. Nothing shall serve to

amend or modIfy this Consent Order in any respect whatsoever, unless: (a) reduced to writing;

(b) signed by all paities hereto; and (c).approved 1'5)" order of this Court,
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62.  TInvalidation: If any provislon of this Consent Order or if the application of any
provislon or circumstance is held invalid, then the remainder of this Consent Order and the
~ application of the provision to any other person ot clicumstance shall not be affected by the

holding,

63.  Walver: The faiture of any party 6 this Consent Order or of any Customer,

Participant, or Client at any timo to tequire performance of any provision of this Consent Order
shall In no manner affect the right of the party or Customer, Participant, or Client at a later time
lo enforce the same or any other proviston of this Conisent Order. No waiver In one or more
instances of the breach of any provision contained in this Consent Order shall be desmed to be or
construed as a further or continuing waiver of such breach or walver of the breach of any other
provislon of this Consent Order,

64.  Continuing Jurisdiction of this Court: This Coust shall retain jurlsdiction of this
action In order to implement and carry out the terms of al} orders and decress, including orders
setting the appropriate amounts of restitution, disgorgement and civil monetary penalty, that may
be entered heretn, to enterfain any su_iltz}ble appl_ica’)tion or motlon for additional relief within the
Jurisdiction of the Coust, to assure compliance with this Consent Order and for any other putpose
relevant to this action.

65.  Injunctive and Bquitable Relief Provisions: The Injunctive and equitable relief
provislons of this Consent Order shall be binding upon Friant, upon any petson under hls
authority or control, and upon any person who rec;t;ives actual notice of this Consent Order, by

personal service, e-mall, facsimile or otherwise Insofar as he or she is acting In actlve concert or

participation with Friant.
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66.  Counterparts and Facsimile Executlon: This Consent Order may be sxecuted in
two or more counterparts, all of which shall be considered one and the same agreement and shall
become effective when one or more counterparts have been slgned by each of the parties heteto
and delivered (by facsimile, e-mall, or otherwise) to thé other party, it being understood that all

parties need not sign the same counterpaft. Any counterpart or other signature to this Consent

‘Order that is delivered by any means shall be deemed for all purposes as constituting good and

valid execution and dellvery by such party of this Consent Order,

67.  Frlant understands thz}t the terms pf the Consent Order are enforceable through
contempt proceedings, and that, in any such prosgedings he may not challenge the validity of this
Consent Order,

There being no just reason for delay, the Cleﬂ; of the Court is hereby directed to enter
this Consent Order Qf Permanent Infunction And Other Statwtory And Equitable Relief Against

Defendant Joel Friant,

IT IS SO ORDERED on thls , day ofM , 2012
-

19
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CONSENTED TO AND APPROVED BY:

%%ﬁa\at Joel Friant ¥

ate: November é;ﬁ , 2012

Approved as to form:

e G g —

James W. George, Esq.

901 South Mopac Expressway
Barton Oaks Plaza One, Suite 300
Austin, Texas 78746

Attorney for Defendant Joel Friant

20
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CONSENTED TO AND APPROVED BY:

Jopifc P. Buffa, Senlor Trial Attorney
Timothy J. Mulreany, Chief Trial Attorney
U.S. Commodity Futures Trading Commission
Division of Enforcement
1155 21* Street, N.W.
Washington, DC 20581 S e
(202) 418-5306 (Mulreany); (202) 418-5332
(Buffa)

- (202) 418-5124 (facsimile)
tulreany@cfic.gov
jbuffa@efte.gov
Attorneys for Plaintiff U.S, Commodity Futures
Trading Commlssion

Date: November 7 ,2012
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