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FFIN THE UNITED STATES DISTRICT COURT  

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

UNITED STATES COMMODITY FUTURES 

TRADING COMMISSION, 

     Plaintiff, 

V. 

IB CAPITAL FX, LLC (A/K/A IB CAPITAL FX 

(NZ) LLP) D/B/A IB CAPITAL, MICHEL 

GEURKINK, AND EMADE ECHADI,  

     Defendants. 
 

 

 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

 

 

CASE NO. A-12-CV-0862-LY 

 

       
 

RECEIVER’S MOTION FOR DISTRIBUTION PLAN AND PROCEDURES FOR 

APPROVAL OF DISBURSEMENT OF FUNDS TO APPROVED INVESTOR 

CLAIMANTS FROM THE ING BANK SETTLEMENT 
 

 

I. Introduction 

Comes Now Guy M. Hohmann, this Court’s Appointed Receiver (“Receiver”) and files 

this Receiver’s Motion for Distribution Plan and Procedures for Approval of Disbursement of 

Funds to Approved Investor Claimants from the ING Bank Settlement (“Motion”) and respectfully 

shows unto the Court a distribution plan and procedures for Approval of Disbursement of Funds 

to Approved Investor Claimants from The ING Bank Settlement (the “ING Plan”) for disbursing 

funds derived from a prospective settlement between the Receiver and ING Bank (the 

“Settlement”).  
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II. Background 

 As previously reported to the Court, the Receiver, with the assistance of his U.S. and 

Dutch counsel, negotiated and entered into, a settlement agreement, subject to the Court’s 

approval. As part of the terms of negotiating the pending ING Settlement, the Receiver was 

required to sign a confidently agreement with ING Bank which only allowed the Receiver to 

state how many cents on the dollar each investor would receive. The Receiver filed the 

settlement agreement under sealed documents for this Court’s review [Dkt. #206]. The total 

amount being paid under the settlement is stated in the sealed settlement agreement. 

 A copy of the settlement agreement with ING Bank was filed on December 22, 2021, as 

exhibit 1 to the Receiver’s Motion for Leave to File Under Seal [Dkt. # 205]. The document was 

filed under seal as required by the settlement agreement because it contains confidential 

information (due to the settlement terms, wire transfer details and Investor Claimants’ personal 

information).  As part of the settlement negotiations, the Receiver is required to return all 

unremitted ING settlement funds to ING within 180 days from the date upon which the Receiver 

obtains the settlement funds from ING. 

 The settlement agreement does not constitute an admission or concession by ING of any 

violation of any statute or law, of any fault, liability, or wrongdoing or of any infirmity in the 

claims or defenses of the Parties. ING has always denied and continues to expressly deny any 

liability or wrongdoing. 

III. ING Settlement 

On June 14, 2022, the Court granted the Receiver’s Motion to Approve Notice Procedures 

and to Set Hearing [Dkt. #207] and the Notice [Dkt. #236-1]. On June 17, 2022, The Receiver’s 

paralegal emailed the Notice to all approved Investor Claimants at their email addresses on file 
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with the Receivership, posted an announcement on the Receivership Facebook page and the 

Receivership website.1  

 The ING Settlement will permit the Receiver to make a distribution for pro rata 

restitution of approximately thirty (30) percent of the net cash losses of the investors. 2  

A. Claims Process and Settlement Plan 

 The Receiver established a formal process by which parties could submit claims to the 

Receivership Estate [Dkt. #100]. On August 11, 2015, the Court entered a Bar Date Order 

establishing a formal process for the submission of claims to the Receivership.  [Dkt. # 101]. The 

Receivership received a total of 955 claims submitted through the Court-approved claims process.  

B. Claims Reconciled 

Over the course of the Receivership, due to various circumstances, the Receiver and/or 

his paralegals re-reconciled approximately three hundred (300) investor Claims of those which 

were submitted for an aggregate Total Claimed Amount of $23,778,202.13 There are not any 

investor claims that remain unresolved.  

1. Net Loss Approach 

Many Investor Claimants asserted claims in their proofs of claim equal to the ending 

balance of the last statement which they received from IB Capital. In determining the allowed 

 
1 On July 12, 2022, the Receiver’s paralegal completed calling the telephone numbers of the Investor Claimants 

provided the Receiver, during the claim process. She was able to reestablish contact with 19 out of 108 U.S. 

investors with whom the Receiver had lost contact. To date, we have not reestablished contact with non-responsive 

international investors. The number of outstanding nonresponsive investors total 116 (22 international and 108 in the 

US). 62 of the 108 investors have approved claims for membership fees. The Commodity Future’s Trading 

Commission (the “CFTC’) has been utilizing their resources to contact non-responsive international investors and 

request them to contact the Receiver. To date, none of those international investors have contacted the Receiver. 
2  The ING settlement was negotiated in Euros and ING asserted this is a material part of the agreement from its 

perspective, if approved by the Court, it will be payable in Euros, the Euro and the US dollar are fluctuating at a 

relatively narrow band at the present time; XE.com, (November 8, 2022). The distribution percentage was calculated 

1.00 Euro = 1.0077 US dollar upon exchange rates on November 8, 2022. 

Retrieved from https://www.xe.com/currencyconverter/convert/?Amount=1&From=EUR&To=USD 
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claim amounts, however, the Receiver has used the net loss approach, which is calculated on a 

“money in, money out” basis—i.e., money paid into the scheme minus any money returned to the 

investor.  

In regard to profits, as there never was any actual trading effectuated by IB Capital, there 

were no “profits” so that fictious profits not available. The investors are only entitled to their 

original principal less any monies received from the Defendants. The CFTC’s judgment against 

the Defendants is accruing post-judgment interest since the date of the entry of the Consent Order 

for Permanent Injunction, Civil Monetary Penalty and Other Equitable Relief Against Defendants 

[Dkt. #24] (the “Consent Order”) on October 14, 2016.  Post judgment interest is computed 

pursuant to 28 U.S.C.A. § 1961.  That judgment began accruing interest from the date of the 

Consent Order and continues until the judgment is satisfied. 

2. Pro Rata Distribution Calculation 

Under the ING Plan, the Receiver would distribute funds to the defrauded Investor 

Claimants on a pro rata basis according to their allowed claim amounts, which are reflected in 

the Notice of Receiver’s Claim Determination (the “Notice of Determination”) sent by the 

Receiver to the Investor Claimants. Specifically, the Investor Claimants would receive 

approximately 30% (the “Distribution Percentage”) of their allowed claim amounts in this ING 

Settlement distribution. 

3. Notices of Determination & Recipients of Payments under the ING Plan 

The proposed settlement distribution will be based on the Investor Claimants’ allowed 

claim amounts as calculated by the Receiver and sent to Investor Claimants in a Notice of 

Determination which stated their allowed claim amount. [Dkt. #100]. The Investor Claimants 
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would then receive a settlement distribution payment equal to the Distribution Percentage 

multiplied by their allowed claim amounts.  

4. Notification Letter  

All approved Investor Claimants will receive a letter notifying them of their distribution 

amount from the ING settlement. 

5. Waiver & Release Forms for Non-U.S. Citizens 

As a pre-condition to receiving a distribution from the ING settlement funds, the 

approved Investor Claimants who are non-U.S. Citizens will also be receiving a document 

entitled “Settlement Acknowledgment, Waiver and Request for Payment” (the “Waiver”). By 

signing the Waiver, the Investor Claimants release all claims, known or unknown, against ING 

Bank N.V. and its direct and indirect group of companies, parents, subsidiaries, current and 

former employees, directors, officers, agents and insurers arising from or related to IB Capital 

FX, LLC (aka IB Capital FX (NZ) LLP) [Dkt. #231-1]. When the Receiver is provided a copy of 

the signed Waivers from the non-U.S. citizens, payments will then be made to approved Investor 

Claimants. 

6.   Proposed Retention of Professionals to Assist with the Distribution of 

Payments Under the ING Plan 

 

As previously stated, the Receiver is proposing a distribution calculation of approximately 

30 percent of each investors approved total claim (the “ING Distribution Amount”). Due to the 

tight time constraints of sending and receiving signed Waivers to approved non-U.S. Investor 

Claimants, and the IRS required reporting form W-9 to all U.S. Citizens governed by U.S. tax 

laws, the Receiver is proposing to use DocuSign to assist in expediting the execution of sending 
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and receiving the documents to adhere to the 180-day timeframe.3 (See exhibit 1). The Receiver 

is proposing to use Donlin Recano & Company, Inc. (“DRC”) as the distribution agent. Their 

roles and responsibilities are set forth in more detail, in the proposed Court’s Order for the 

Receiver’s Motion for Distribution Plan and Procedure for Approval of Disbursement of Funds 

to Approved Investor Claimants from the ING Bank Settlement. (See exhibit 2).    

7.    Administrative Expenses Associated with Distributions 

 

As part of the negotiated ING settlement, ING agreed to pay up to four percent of the 

administrative expenses associated with the distribution.  Also, as previously stated, the Receiver 

is proposing to use DRC and DocuSign. The budget for DRC is attached. (See exhibit 1) The 

informational pricing structure for DocuSign is attached. (See exhibit 2)  

The professionals’ and paralegals roles and responsibilities are set forth in more detail, in 

the proposed Court’s Order for the Receiver’s Motion for Distribution Plan and Procedure for 

Approval of Disbursement of Funds to Approved Investor Claimants from the ING Bank 

Settlement.  Due to the constrained 180-day timeline, the Receiver is requesting permission from 

the Court to pay the non-Receiver administrative distribution expenses without any further action 

from the Court. 

IV. Argument & Authorities 

A. The Court may approve any distribution plan that is fair and reasonable 

Federal district courts have broad discretion in fashioning relief in equity receiverships. 

See SEC v. Credit Bancorp, Ltd., 290 F.3d 80, 91 (2d Cir. 2002); SEC v. Basic Energy & Affiliated 

 
3 DocuSign (August 9, 2022). “DocuSign is based in San Francisco, CA. It has over one million customers and 

hundreds of millions of signers in over 180 countries. Following established eSignature standards is the ideal way to 

reduce your risk and stay compliant with legal and industry requirements” 

Retrieved from https://www.docusign.com/how-it-works/global 
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Res., Inc., 273 F.3d 657, 668 (6th Cir. 2001); SEC v. Forex Asset Mgmt. LLC, 242 F.3d 325, 328 

(5th Cir. 2001); SEC v. Elliott, 953 F.2d 1560, 1566-67 (11th Cir. 1992); SEC v. Hardy, 803 F.2d 

1034, 1037-39 (9th Cir. 1986). Pursuant to these broad powers, courts may authorize any 

distribution of receivership assets that is “fair and reasonable.” SEC v.  Wealth Mgmt. LLC, 628 

F.3d 323, 332-33 (7th Cir. 2010).   

B. The Receiver’s ING Plan is fair and reasonable 

1. The ING Plan Compensates the Investor Claimants, who are the Victims of the   

ProphetMax and IB Capital Fraud 

 

The ING Plan is designed to compensate the Investor Claimants, which is fair and 

reasonable for at least two reasons. First, virtually all of the money that came into the scheme 

were stollen funds supplied by the Investor Claimants. Second, the Investor Claimants were the 

person’s most directly and substantially harmed by the IB Capital fraud.  

2. Pro Rata Distribution among Investor Claimants is the Most Equitable Relief 

Available 

 

In equity receiverships, federal courts overwhelmingly order pro rata distribution. See 

United States v. Durham, 86 F.3d 70 (5th Cir. 1996), S.E.C. v. Forex Asset Mgmt. LLC, 242 F.3d 

(5th Cir. 2001), S.E.C. v Wealth Mgmt., 628 F.3d 325 (7th Cir. 2010); S.E.C. v. Infinity Grp. Co., 

226 F. App’x 217, 218 (3d Cir. 2007); S.E.C. v. Capital Consultants, LLC, 397 F.3d 733, 737, 

746-47 (9th Cir. 2005); S.E.C v. Forex Asset Management, LLC, 242 F.3d at 331-32 (5th Cir. 

2001); Pro rata distribution is “especially appropriate for fraud victims of a ‘Ponzi scheme.’’ 

S.E.C. v .  Credit Bancorp, 290 F.3d at 87-89 (2nd Cir. 2002).  The equitable prerequisites for a 

pro rata distribution all exist in this case. 

3. Distribution should be Pro Rata and Based on the Investor Claimants’ Net Losses 

Courts routinely order that a pro rata distribution be based on the claimants’ net losses. A 
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claimant’s net loss equals the amount paid into the scheme by the claimant minus the total amount 

paid to the claimant. This approach is sometimes referred to as a “money in, money out formula.  

The net loss approach is particularly appropriate for investors in a fraudulent financial 

scheme. Investors are only allowed to recover on the basis of money they actually paid into the 

scheme; interest reported to investors but never paid is fictitious and thus given no weight in the 

net loss calculation. See In re Bernard Madoff Inv. Sec. LLC, 654 F.3d 229, 238 (2d Cir. 2011) 

(affirming court order distributing Ponzi scheme’s assets based on net losses rather than 

customers’ account balances because “the profits recorded over time were after-the-fact 

constructs”). 

V. Conclusion and Prayer  

The Receiver’s Motion for Distribution Plan and Procedures for Approval of 

Disbursement of Funds to Approved Investor Claimants from The ING Bank Settlement process 

will commence when and if the Court approves of the ING Settlement and the Court’s Order for 

this Motion.  For the foregoing reasons, the Receiver respectfully requests the Court approve the 

Receiver’s Motion for Distribution Plan and Procedures for Approval Of Disbursement of Funds 

to Approved Investor Claimants from the ING Bank Settlement. 

 

 

Respectfully submitted,  

THE HOHMANN LAW FIRM, LLC 

 

By: /s/ Guy Hohmann 

 Guy Hohmann 

 State Bar No: 

 guyh@hohmannlaw.com 

 114 W. 7th Street, Suite 1100 

 Austin, Texas 78701 

 (512) 495-1438 

 (512) 499-0094 (Facsimile)  
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CERTIFICATE OF CONFERENCE 

I have conferred with Timothy Mulreany, counsel for the Commodities Futures Trading 

Commission (the “CFTC”). The CFTC is not opposed to this motion. 

By: /s/ Guy Hohmann 

Guy Hohmann 

CERTIFICATE OF SERVICE 

On November 15, 2022, I electronically filed the foregoing document with the Clerk of the 

Court of the U.S. District Court, Western District of Texas.  

I hereby certify that I will serve Defendants individually or through their counsel of record, 

electronically, or by other means authorized by the Court or the Federal Rules of Civil Procedure. 

By: /s/ Guy Hohmann 

      Guy Hohmann 
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Summary of Estimated Expenses for DRC ING Settlement Distribution
(See page 6 for breakdown of fees and expenses)

I. Check Distribution = $4,547.00
• Open bank account and prepare check template;

• Prepare distribution database; and load investors on rolling basis;

• Print checks and one-page cover letter to 575 investors and mailing via First Class 
US mail.

II. 1099 Mailing (tax year 2022) = $3,547.00

• Administrative and consulting with client and investors;

• Prepare 1099 database for1099 MISC Form ;

• Mailing via First Class US mail to investors and IRS filing.

III. General Case Administration (six months x $1,861.00) = $11,166.00

• Administrative and consulting with client and investors call center check 
reissuances;

• RPO handling process daily cashed checks;

• Prepare monthly reconciliation reports, etc.

IV. Total Estimated Expenses for First Interim Distribution: $19,250.00

5 
Exhibit 1
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From: Eddie Villarreal
To: Ryn Hohmann
Subject: DocuSign Info & Pricing
Date: Tuesday, August 9, 2022 9:44:23 AM
Attachments: Screen Shot 2022-08-09 at 7.38.51 AM.png

Hi Ryn,

Thank you for connecting with me yesterday, below is some content for you and your team to
review, it is a bit word/link heavy, but it has some tangible resources to explore before our
next conversation.

Brief Product Overview Video- “commercial”
DocuSign eSignature Platform Demo Video

Resources For Park & Longstreet

Bulk Sending
Custom Fields & Forms
Legality and Security
Signer Attachments

Envelope (Transaction Methodology) Definition: For reference, an envelope constitutes a
transaction and can involve one or multiple signatories, documents, and pages as long as they
are contained in the same sending event and routed along the same workflow sequence.

Pricing Proposal

 





1 
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INVOICE
DocuSign Inc.

Remittance slips can be emailed to remittance@docusign.com
Tax*-Taxation based on ‘Ship To’ address information.
For additional information, including answers to frequently asked billing questions, please visit our Billing Support site at: 
https://www.docusign.com/support

Invoice Date:
Invoice #:

Payment Terms:
Due Date:

Account Name:

Aug 26, 2022
INV35717915
Due Upon Receipt
Aug 26, 2022
The Hohmann Law Firm

Billing Account #: A01934156

Bill To:   The Hohmann Law Firm
guyh@hohmannlaw.com
114 W 7TH St Ste 1100 
Austin
Texas 78701-3015
United States

Ship To: The Hohmann Law Firm
rynh@hohmannlaw.com
114 W 7TH St Ste 1100 
Austin
Texas 78701-3015
United States

PO Number Description Service Period Quantity Tax Amount Extended Price

eSignature Business Pro Edition - Envelope Subs.-
Envelope Allowance

08/26/2022-
08/25/2023 860 177.10 2,683.20

Silver Success Pack: Campus Pass Individual-Silver 
Success Pack: Campus Pass Individual

08/26/2022-
08/25/2023 1   0.00  93.91

Silver Success Pack: Support Services-Silver 
Success Pack: Support Services

08/26/2022-
08/25/2023 1  17.72 268.32

Silver Success Pack: Adoption Services-Silver 
Success Pack: Adoption Consulting

08/26/2022-
08/25/2023 1   6.20  93.91

Subtotal: 3,139.34

Tax*: 201.02

Total: 3,340.36

Currency: USD

TRANSACTIONS ASSOCIATED TO THIS INVOICE
Total Adjustments   0.00

Total Credits - 0.00

Total Payments - 0.00

Invoice Balance 3,340.36

Currency USD

*PLEASE NOTE THE NEW REMIT TO BANKING INFORMATION BELOW*

2 
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DocuSign. September 9, 2022 Retrieved from: https://www.docusign.com/products/electronic-signature 
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