The Low-Bid Myth

Too many

procurement and
contracting

procedures are

fixated on price,

at the expense

of quality and

open

competition.
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rocurement (lt‘])ill'l'm(:llts in

both the public and private

sectors gencerally rely on the
low-bid process to achieve their
objective of obtaining the highest
quality product at the best price. The
assumption is that, of all the procur-
ing methods, the low-bid process
provides the most consistent, defen-
sible results.

Yet, contrary to popular belief, the
low-bid process may actually limit
the ability of the purchaser to
obtain the best deal by unnecessar-
ily limiting competition, qu;llity and
the entity’s ability to achieve other
objectives, such as minority and
female participation in purchasing
()ppm'l'lmlllcs-

Two factors drive the low-bid
process. One is price. The other is
the mecting of specifications. These
factors become paramount when the
procuring entity tries to ensure that
its procedures are “objective.”

The assumption that any procure-
ment decision is objective, however,
perpetuates the great myth about
procurement systems—that is, that
the decision-making process is truly
objective. The criteria themselves
may be, but any good procurement
agent can manipulate them to
exclude small and minority owned
firms. Prequalification specifica-
tions, for example, can be written too

narrowly so that only a few contrac-
tors (the contractors of choice) can
satisfy the objective criteria.

Furthermore, objectivity removes
a critical factor of a business trans-
action—that is, relationship build-
ing. Smaller, newer firms in
particular need the opportunity to
create the relationship, in an open
environment, where they have the
chance to sell and convince.

Rather, the procuring entity needs
to achieve transparency and account-
ability in its procedures to ensure
that subjective decisions are made in
a way that promotes fair and open
competition. Making transparcncy
and accountability central to pro-
curement operations allows procur-
ing agents to focus on “the deal” in
which they are involved.

True competition revolves around
more than just price. For instance,
consider the competitive factors of
both large and small firms. While
Jarge firms may be able to offer lower
prices, in terms of putting lower-



paid, junior personnel on the project,
or offering price breaks on supplies,
smaller firms tend to provide more
innovation and the direct involve-
ment of the firm’s most experienced
staff (including the owner). The
smaller firm'’s prices may be higher,
but the quality of the product and
the experience of the team may
actually be much greater than that
of its larger counterpart.

These competing factors often are
not given the appropriate consider-
ation in the low-bid system. Its
focus on price de-emphasizes the
importance of quality. Many entitics
arc now struggling with the end
result: poor craftsmanship, high-cost
Ch:lngc Ordcrs ﬂftcl' contract execu-
tion, and the like. This has led many
agencies to consider alternative pro-
curing methods, particularly in
construction, such as design build,
program management and construc-
tion management.

For example, compare the request
for proposal (RIFP) process to the
scaled low bid. Under an RIFP,
sclection eriteria are established o
determine the ability of the
proposcers to mect the nlﬂﬁncd scope
ol work. IFactors include the experi-
ence of the individuals involved
(instead of simply the firm), previ-
ous work the firm has performed,
minority and female subcontractor
participation and price. Sometimes,
price is not considered until the
appropriate, qu:lliﬁc:l vendor s
selected, and price is always nego-
tiable.

In the low-bid process, the pro-
curing agent birst determines
whether the proposers have met the
specitications, which tend to be more
rieid than the RIFP process; then,
whichever of the proposcrs that
submitted the Towest |)|"|\‘t,' wins. In
many ways, the low-bid process
reduces the deal to simply paper

\wn'l-;_

This comparison is important in
light of case law regarding affirma-
tive action programs. Since the
Supreme Court’s 1977 Bakke ruling,
organizations have been able to
use race as a factor in the selection
process as long as it is not the tactor.
In the procurement arena, on the
other hand, case law focuses on the
low-bid system to determine
whether minority and women
contracting goals are tlexible
and aspirational (that is, in “good
faith™).

A deeper appreciation, though, by
the judiciary of the procurement
sclection process might place as
much emphasis on the operation of
the purchasing system as on the con-
tracting goals themselves.

How does the purchasing method
affect the operation of minority and
women contracting goals? Essen-
tially, the more the procurement
method fosters open and fair com-
petition (or considers all competitive
factors), the more the goal functions
as aspirational: For instance, com-
pare again the low bid and RIP pro-
cesses. Since the determining factor
is price, low bid forces minority and
female participation objectives to
function more as a set aside than an
;tspir;llinn;d goal, as dictated by the
Supreme Court. Any other factor
that obtains as equal a consideration
as price diverts from the principal
functioning of the low-bid process.

On the other hand, the REFP pro-
cess allows the entity to use many
[actors in selection, without any one
factor overwhelming the final deci-
ston. For example, in a situation
where (lu:lliﬁr;ll‘inns, experience,
minority and temale participation
and price are given equal weight, a
vendor could have high illiiltu"ll_\' and
female participation, and still lose
the award based on other facrors.
”Ii i”u,‘ Hl. |}I'l'r\'lll'i'!llt’lll |1|‘|J\1‘.\H

should decrease the entity’s legal

labilities when establishing aspira-
tional goals. Theoretically, it only
majority contractors bid on a certain
contract and all decide not to use
minority and women subcontractors,
then all simply lose the opportunity
to gain selection points based on this
factor. It becomes completely the
choice of the vendor as to whether
it will attempt to gain a competitive
advantage over another vendor by
including minoritics and women on
its team.

Like low bid, these alternative
procurement methods are not with-
out risk for small, minority and
women owned businesses. [ procur-
ing agencies do not operate inan
environment of absolute transpar-
ency and accountability, then the
subjective nature of these methods
can be severely abused and can
casily undermine established con-
tracting goals. Capacity, capability
and qualifications become the mode
by which the purchasers can fwvor
large firms or discriminate against
small firms.

Additionally, if the procuring
agencies do not have a frm commie-
ment to small business participation,
then majority firms, through the old
boy network or other exclusionary
clfores, can simply decide among
themselves to exclude these firms
from participation. This is too ofien
the case in the private sector, where
procurciment systems are not open
to public scrutiny, are less regulated
and place less emphasis on inclu
stonary policies.

By focusing on the deal, wherehy
pri\‘r i.‘w‘jllﬁl one clement in the over-
all bid evaluation, and transparency
and ;u‘rnuul:lliiﬁl_\-‘ are |u‘in|‘ilic's, the
procuring entity will enhance open
and tuir competition, while small,
|||i||l'i"|[7\' Ll]ll] waoincen ll\\"ll'-‘ll “l'll'ﬁ\
can focus on selling the best-quality
|)|'m|||¢'|~; ;!I]t] I\L']‘\‘i\'L"'\ Al the best

I]I"H'l'. ’

MBE  July/Auagust 1999



