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PREFACE

This is the twentieth annual update of new developments in the law of
conveyancing. As in previous years, it is divided into five parts. There is, first,
a brief description of all cases which have been reported, or appeared on the
websites of the Scottish Courts (www.scotcourts.gov.uk) or of the Lands Tribunal
for Scotland (www.lands-tribunal-scotland.org.uk/), or have otherwise come to
our attention since Conveyancing 2017. A notable feature this year is the number
of unreported cases which Professor Roderick Paisley has retrieved from the
archives and passed on to us. We are grateful to him; the cases enrich this
volume.

The next two parts summarise, respectively, statutory developments during
2018 and other material of interest to conveyancers. The fourth partis a detailed
commentary on selected issues arising from the first three parts. Finally, in part
V, there are two tables. A cumulative table of decisions, usually by the Lands
Tribunal, on the variation or discharge of title conditions covers all decisions
since the revised jurisdiction in part 9 of the Title Conditions (Scotland) Act 2003
came into effect. This is followed by a cumulative table of appeals, designed to
facilitate moving from one annual volume to the next.

We do not seek to cover agricultural holdings, crofting, public sector tenancies
(except the right-to-buy legislation), compulsory purchase or planning law.
Otherwise our coverage is intended to be complete. It has been possible to include
a small number of cases from England.

We gratefully acknowledge help received from Sir Crispin Agnew of Lochnaw
QC, Alan Barr, Mike Blair, Ian Bowie, Malcolm Combe, Denis Garrity, James
Lloyd, Rebecca MacLeod, Hector MacQueen, David McIndoe, Andrew Steven,
and Neil Tainsh.

Kenneth G C Reid
George L Gretton

14 March 2019
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CASES

MISSIVES OF SALE

(1) Law v Robertson Construction Eastern Ltd
[2018] CSIH 24, 2018 SC 428, 2018 SLT 377

On 2 May 2008 missives were concluded for the sale of commercial premises
at 34, 36 and 47 South Esplanade West, Torry, Aberdeen, at a price of £475,000.
Clause 8.1 of the offer provided that:

In exchange for payment of the Purchase Price, there will be delivered (a) a validly
executed Disposition of the Subjects in favour of the Purchaser ... and (b) the duly
executed Overage Agreement (in duplicate to allow the parties hereto to retain one
copy each).

A draft overage (or clawback) agreement was included in the schedule to the
missives. It provided for further payment to be made to the seller in the event
that the buyer obtained certain types of development consent.

In fact, no overage agreement was ever finalised or signed, and the transaction
settled on the basis of payment of the price only. Settlement was on 9 May 2008.
Just a little more than five years later, on 7 August 2013, the buyer applied for
planning permission for development of the property as offices. The seller’s
claim for payment under the overage agreement was rejected by the buyer on the
simple basis that no such agreement had ever been signed. Three years later, in
October 2016, the seller raised the present action, seeking specific implement of
the obligation in clause 8.1 to execute and deliver an overage agreement, which
failing damages of £1,025,000.

But was clause 8.1 still enforceable, more than eight years after settlement? In
most cases the answer would have been an emphatic ‘no” because of the existence
of a two-year supersession clause. But far from containing a supersession clause,
the present missives contained a non-supersession clause:

The terms and conditions of this offer and all that may follow hereon will remain
in full force and effect and binding on both parties, in so far as not implemented,
notwithstanding entry having been taken, delivery of the Disposition hereinbefore
mentioned and payment of the Purchase Price.

The intention and effect were for missives to remain in force and enforceable.
That disposed of an obvious and standard difficulty.

3
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4 CONVEYANCING 2018

But a second difficulty remained. Contractual obligations normally prescribe
after five years. The only relevant exception in a case such as the present was
for obligations ‘relating to land’. The question to be determined, therefore, was
whether clause 8.1(b) was such an obligation. If so, it remained enforceable.
If not, the buyer could keep all profits deriving from the grant of planning
consent.

At first instance, the Lord Ordinary (Lord Doherty) held that the obligation
to deliver an overage agreement was not an obligation relating to land.
Consequently, it had been extinguished by the five-year negative prescription.
See [2017] CSOH 70, 2017 SLT 577 (Conveyancing 2017 Case (1)), under the name
of JAL Fish Ltd Small Self-Administered Pension Scheme Trs v Robertson Construction
Eastern Ltd. On appeal, the Second Division has now reached the same decision.
As we covered the decision at first instance in some detail (Conveyancing 2017
pp 113-18), our treatment here will be relatively brief.

It is not intuitively clear what is meant by an obligation ‘relating to land".
But there has been a certain amount of case law including the decisions of the
Inner House in Barratt Scotland Ltd v Keith 1993 SC 142 and Smith v Stuart [2010]
CSIH 29, 2010 SC 490, and there is also a full and helpful discussion in David
Johnston’s book on Prescription and Limitation (2nd edn, 2012) paras 6.54-6.62. In
the light of the case law, the Scottish Law Commission has recently concluded
that the boundaries of the exception ‘are now not significantly in doubt” see
Discussion Paper No 160 on Prescription (2016) para 2.58. Some of that case law,
however, is questioned, or at least explained away, in this new decision of the
Second Division.

In the appeal, the seller did not seek to argue that clause 8.1(b), taken in
isolation, was an obligation relating to land (para 37). Rather the argument
depended on the context in which the clause was found. The core deal between
the parties was said to be (i) payment of the purchase price, (ii) delivery of the
disposition, and (iii) delivery of the overage agreement. And since the substance
of this core deal was a contract relating to land, so its constituent elements,
including therefore clause 8.1(b), must necessarily be obligations relating to
land as well. ‘Specifically, it was argued that, in substance if not in form, the
obligation to deliver the executed overage agreement was to be deemed a part
of the consideration in return for which the land was transferred: in its broadest
sense, the land was sold in return for a cash price together with the separate
payment obligations contained within the overage agreement’ (para 33).

In putting forward this view, the seller relied in particular on two decisions
of the Outer House: Glasgow City Council v Morrison Developments Ltd 2003 SLT
263 and Clydeport Properties Ltd v Shell UK Ltd [2007] CSOH 92, 2007 SLT 547. But
those decisions, said the Second Division, could be explained in other ways.
Clydeport Properties proceeded largely on concessions by counsel (para 32). As
for Glasgow City Council, it was ‘merely indicative of the fact that it will often be
sufficient, in practical terms, to determine whether an obligation “relates to land”
according to whether it forms a central part of a contract creating or transferring
rights or interests in land: namely, the “typical” case of obligations relating to
land conceived of in Barratt Scotland'.
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The central question, said the Second Division, was not whether clause 8.1(b)
was one of the central features of a land transaction but rather whether the clause,
in its own terms, related to land (para 34). After all (para 28):

[a] particular obligation may not be a ‘core obligation’ of the deed or contract relating
to land, of which it happens to form a part; nonetheless, it may amount to an obligation
relating to land because it otherwise has land as its main object. Conversely, a
particular obligation may be a ‘core obligation” of such a deed or contract, yet it
may not have land as its main object and therefore may not amount to an obligation
relating to land.

That was not to say that context was irrelevant. The Second Division appeared
to accept that the obligation to pay the price was an obligation which related to
land (para 36). But context was not determinative, and in the present case clause
8.1(b), not having land as its main object, was not an obligation relating to land.

(2) Iftikhar v CIP Property (AIPT) Ltd
[2018] CSIH 44,2019 SCLR 118

Property at 35 Argyll Street, Glasgow, was sold by CIP Property (AIPT) Ltd by
roup at a price of £500,000. The buyer was Muhammad Iftikhar. In terms of the
articles of roup, the buyer was taken bound to provide to the seller’s solicitor
KYC (ie ‘Know Your own Client’) information on or before 15 December 2016,
otherwise the seller could rescind. The articles of roup further provided that:

‘KYC information’ means such information as the Vendor and the Vendor’s Solicitors
require in relation to the identity of the Purchaser and the source of funds utilised in
respect of payment of the Balance of the Price and/or the deposit including, but not
limited to, the verification certificate, and initial due diligence form aftermentioned.

CIP Property made two separate requests for KYC documentation. The first,
dating from 12 December 2016, was complied with by the buyer’s solicitors by
email on 15 December - the deadline stipulated in the articles of roup — and,
presumably, by hard copy shortly thereafter. This was concerned mainly with
verifying the buyer’s identity and involved a certified copy of his passport, a
utility bill and the like. Four days later, on 19 December, CIP Property made a
second requisition, this time seeking information as to how the buyer had come to
acquire the funds being used for the purchase. Although the time limit specified
in the articles of roup had expired, no new time limit was set. Nonetheless, on 22
December, and before the requisition was complied with, CIP Property rescinded
the contract. This appears to have been because of increasing concerns, prompted
partly by its own investigations, in respect of money-laundering compliance.
The formal justification, however, was the buyer’s alleged failure to meet the
deadline of 15 December in respect of KYC documentation.

In this action, the buyer sought declarator that the seller was still bound
by the contract and that the purported rescission was of no effect; and having
failed at first instance — see [2017] CSOH 148, 2017 GWD 40-609, Conveyancing
2017 Case (4) — he now appealed to the Inner House. The appeal was heard by
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6 CONVEYANCING 2018

the First Division, and the opinion of the court was given by the Lord President,
Lord Carloway.

In his judgment Lord Carloway made a clear distinction between the two
requisitions. The first, having been made before the deadline of 15 December,
needed to be satisfied by that deadline; otherwise CIP Property would be entitled
to rescind for breach of contract. Here a key issue between the parties was the
meaning of the word ‘require’ in the clause quoted above. The buyer’s argument
was that it was for the seller to list the documents that it wished to see, and that
it was not then entitled to anything else. For CIP Property it was argued that
it was for the buyer to produce such documentation as was needed to satisfy
the seller from the perspective of the Money Laundering Regulations 2007, SI
2007/2157 (since replaced by the Money Laundering, Terrorist Financing and
Transfer of Funds (Information on the Payer) Regulations 2017, SI 2017/692). If
the seller was not satisfied it could ask for more.

The Lord President had no hesitation in agreeing with the interpretation put
forward by the buyer (para 29):

The reasonable man, with the parties’ background knowledge, would interpret
those words to mean what they say; that the buyer has to supply the seller with such
information in relation to the stipulated matters as the seller requires. In order for
this article to operate, the seller has to make the requirement by stipulating what he
wants. Although the buyer may be able to make an educated guess about what the
seller may require, he cannot know what that might be.

It followed, therefore, that ‘[sJubject to overall considerations of reasonableness
in the timing of any request, had the defenders required certain information
prior to 15 December and had that information not been provided by then, it
may have been open to the defenders to resile from the bargain’ (para 30). Butin
the event, the information requested had been provided, albeit by email. There
were no grounds here for rescission of the contract.

As for the second requisition, the Lord President accepted that it was one
which CIP Property was entitled to make, even although the deadline had
passed, because the articles of roup conferred an overarching right to ask for
KYC information. The Lord President continued (para 34):

In that set of circumstances, the defenders [CIP Property] would have been entitled
to fix a reasonable deadline for the production of the relevant information. That
deadline could have been relatively short. That, however, was not what was done. The
defenders had sought “a brief explanation’, but imposed no ultimatum in relation to
when ithad to be produced. They did not make the time for the production of the brief
explanation (which was all that was asked for) an essential element in the bargain (see
generally East Dunbartonshire Council v Bett Homes [2012] CSIH 1, LP (Gill) at para 27 et
seq). In these circumstances, they were not entitled to rescind the bargain suddenly
and without warning only three days later. Doing so without warning and on the
stated basis, which concerned only the absence of the source of funds information,
amounted to an unlawful repudiation of the contract.

Hence the buyer was entitled to the declarator sought.
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A subsidiary issue was whether, if CIP Property was unable to satisfy itself
as to money-laundering matters in respect of the purchase, it would have been
unlawful under the Money Laundering Regulations 2007 for CIP Property to
have proceeded with the transaction. The Lord President rejected the concern. In
the first place, it was unclear why CIP Property, as a nominee company holding
for a unit trust, should be regarded as a financial institution carrying out one of
the defined activities which triggered the need for AML compliance; nor was
the buyer a ‘customer’ of CIP Property or, indeed, of the unit trust. As the Lord
President explained (para 37):

The Regulations are designed to apply to persons who are the customers of, inter
alios, financial institutions, accountants, solicitors and other similar persons.
They are designed to strike at persons investing, or otherwise dealing as (using
a similar term) clients of these institutions. The pursuer is neither a customer
nor a client of the nominee company (the defenders) or their principals (the unit
trust). He is simply an arms-length purchaser of a property owned by them;
that is all.

In the second place, even if the Regulations did apply, they had been complied
with by CIP Property (para 38):

The defenders were able to carry out ‘customer due diligence’, as defined in regulation
5, by verifying the pursuer’s identity on the basis of documents and information
obtained from a reliable and independent source. They required to do no more than
that. They had copies of the pursuer’s passport and driving licence duly certified by
a solicitor as true copies. They were entitled to rely on the solicitor’s representation
(reg 17). In these circumstances, proceeding with this transaction would not have
amounted to a breach of the regulations and hence be deemed illegal. In short, the
contract does not force the defenders to act unlawfully and the court is not requiring
them to do so.

(3) Halvorson v Persimmon Homes Ltd
[2018] SC EDIN 40, 2018 GWD 25-325

The defender is a well-known housebuilder. In 2012 the pursuer bought a house
from the defender in Whitehouse Way, Gorebridge, Midlothian. The terms of
the contract were contained in a minute of agreement between the parties.
There were a number of problems with the house but the present litigation
was concerned only with the garden which, or so the pursuer averred, was
waterlogged to the extent that it was unusable. This state of affairs was said to
be caused by (i) a failure by the defender during the initial construction, and (ii)
subsequent drainage work carried out by the defender two years after the sale,
in 2014. The pursuer sought damages of £25,000.

The pursuer’s case rested on both contract and delict. So far as the former
was concerned, the minute of agreement contained a warranty that the property
being acquired ‘will be completed in accordance with the requirements of the
NHBC'. Having investigated the flooding, however, the NHBC concluded that
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8 CONVEYANCING 2018

NHBC standards had not been breached. That knocked out the warranty and
with it any express term in the contract. The pursuer, however, argued that a
term could be read into the contract to the effect that the garden ground would
be conveyed to the pursuer in a condition that was fit for the purpose for which
the garden ground would reasonably be used. The sheriff (Sheriff Peter Braid)
had no difficulty in rejecting this argument. There was, as he pointed out (para
18), already an express warranty in respect of the physical condition of the
property (albeit that the warranty had not been breached). By incorporating the
NHBC standards, that warranty already made detailed provision for the state
of the garden. This left no room for an additional implied term.

The pursuer’s case in delict related both to (i) the flooding problems arising
from the initial construction, and (ii) the flooding problems said to be caused
by the drainage work carried out in 2014. The sheriff rejected the first part of
the case as being a claim for pure economic loss which did not fall within one
of the grounds on which such loss could be recovered (para 9):

The determining factor, it seems to me, is that the purchaser of a new-build house does
not rely upon the expertise of the builder, in the sense that reliance is used in cases
such as Hedley Byrne & Co Ltd v Heller and Partners Ltd [1964] AC 465 or Henderson v
Merrit Syndicates Ltd [1995] 2 AC 145. In the latter category of case, the claimant relied
upon something that was said, in deciding to do something or pursuing a certain
course of action. However, that is not the sense in which the pursuer says that she
relied upon the skill and expertise of the defender. She may have had an expectation
that the defender would have, and exercise, skill and expertise in their performance
of the contract but that is not the same. In a sense, whenever one contracts with a
third party to provide goods, or services, one can be said to be relying on that party
to provide satisfactory goods or services. However that is different from receiving
advice or information and acting in reliance upon it.

As for the second part of the case in delict, the sheriff accepted (para 11) that
there was a distinction between property being acquired already damaged (ie
the first part of the case) and property which suffered damage after it had been
acquired (ie the second part). Proof would be allowed in respect of the second
of these on the basis that the loss was derivative rather than pure economic loss.

The position, however, was complicated by an exclusion clause in the missives.
In the event of the defender being required to carry out work on the property, the
purchaser was to have no right of compensation arising from the carrying out
of such work or the need for the same’. On the question of whether this clause
might apply to the 2014 drainage project the sheriff ordered a proof before answer
(para 47). A proof was also needed on the question of whether, if the clause
did apply, it was struck down by s 16 of the Unfair Contract Terms Act 1977 as
unfair and unreasonable. A further complication was that, by s 15(2)(e) of the
Act, s 16 did not apply to a contract relating to a grant of ‘an estate or interest” in
land; but, as the sheriff pointed out, the present contract was a composite one,
being both a contract for the sale of land and also for the provision of building
services. At least in respect of the second element, there was no reason why s 16
should not apply (para 33).
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A final question was whether recourse to the contract was prevented by the
two-year non-supersession clause, or rather clauses because, bafflingly, there
were two such clauses, expressed in slightly different terms. The main issue here
was whether the non-supersession clauses, being terms of a consumer contract,
were capable of being struck down by s 17 of the Unfair Contract Terms Act 1977
as unfair or unreasonable. Again a proof was allowed.

A related argument was less successful. Regulation 5 of the Unfair Contract
Terms in Consumer Contracts Regulations 1999, SI 1999/2083, provided that:

A contractual term which has not been individually negotiated shall be regarded as
unfair if, contrary to the requirement of good faith, it causes a significant imbalance
in the parties’ rights and obligations arising under the contract, to the detriment of
the consumer.

But here the pursuer’s averments concerned only an alleged imbalance in the
parties’ rights and said nothing about good faith. Accordingly, they were not
admitted to probation. It might be added that the two provisions last mentioned
have now been subsumed into Part 2 of the Consumer Rights Act 2015.

(4) Anwar v Britton
[2018] SC FAL 31, 2018 GWD 20-251 affd [2018] SAC (Civ) 27,
2019 SLT (Sh Ct) 23

This was an action by purchasers of property, in Strathblane, Stirlingshire,
following the discovery that a river running through the property had flooded
the previous year, for (i) reduction of both missives and disposition, (ii) repetition
of the purchase price, and (iii) damages. The basis of the action was not a term
of the missives, but rather the representation made by the sellers in issuing a
qualified acceptance which incorporated cl 2.1.3 of the Scottish Standard Clauses.
Clause 2.1.3 read:

So far as the Seller is aware (but declaring that the Seller has made no enquiry or
investigation into such matters) the Property (including in respect of Clauses 2.1.3
and 2.1.4 the Building, if appropriate) is not affected by ... flooding from any river
or watercourse which has taken place within the last 5 years.

The sellers had various defences, but they were all repelled by the sheriff and
then, on appeal, by the Sheriff Appeal Court. See Commentary p 133.

(5) Deveron Country Club Ltd v Grampian Housing Association Ltd
2 July 1987, Aberdeen Sheriff Court

This decision from 1987, on the interpretation of a variation of concluded missives,
has only recently come to our attention. The original missives were initiated by
an offer dated 4 July 1986 from Grampian Housing Association Ltd (GHA') to buy
from Deveron Country Club Ltd (‘Deveron’) property known as Panton House in
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Fife Street, Turiff, Aberdeenshire. The offer was conditional on GHA obtaining
planning permission (condition 3), and consent of the Housing Corporation
(condition 4), for a development of flats. Deveron’s qualified acceptance, of 11
July, provided that:

3. Your condition 3 shall be amended to the extent that your clients shall have until
30 September 1986 to satisfy themselves as to the matters contained therein after
which time the condition shall be held as purified.

4. Your condition 4 shall be satisfied before 30 September 1986 failing which it shall
be deleted.

Naturally, this was not acceptable to GHA as it would have had the effect of
locking GHA into the bargain whether the necessary consents were obtained or
not. Hence GHA countered on 16 July with the following further qualification:

With regard to your qualification 3 in the event of our clients not being able to
obtain planning permission in outline and consent of the Housing Corporation by
30 September 1986, the bargain will be held to be null and void.

A final letter concluded the bargain.

In the event the requisite consents were not obtained by 30 September.
Accordingly, in terms of the letter of 16 July the whole contract was ‘null and
void’. Deveron, however, sought to revive it by a letter sent on the next day
(1 October). This included the following provision:

Our qualification number 3 [of the letter of 11 July] is amended to the extent that
your clients shall have until 31 October 1986 to satisfy themselves as to the matters
contained in your condition 3 of your said offer. Our qualification number 4 shall
be amended to the extent that your clients shall have until 31 October 1986 to satisfy
themselves as to the matters contained in condition 4 of your said offer.

This letter of revival was accepted by GHA without qualification. But there was
a problem, for while the letter changed the dates in Deveron’s earlier letter of 11
July, it failed to make a corresponding change to GHA's further letter of 16 July.
This would not have mattered if the required consents had been obtained by the
revised deadline of 31 October. But they were not obtained. Could GHA walk
away from the bargain or, as Deveron now argued, was GHA bound to proceed
with the purchase even without the required consents?

In the sheriff’s view, GHA was bound to proceed with the purchase. The
only provision which could have avoided that result — the provision in GHA’s
letter of 16 July —had expired on 30 September and was not revived by Deveron’s
letter of 1 October:

In my opinion it is clear that, up until midnight on 30 September 1986, clause 1 of
the letter of 16 July was in full force. The consent of the Housing Corporation had
not been obtained by that time; in terms of the clause the defenders [GHA] were
therefore entitled to have the contract ‘held to be null and void". This being so, they
could have ignored the pursuers’ letter of 1 October and taken the matter no further.

‘ ‘ Conveyancing 2018.indd 10

20/03/2019 19:09‘ ‘



PART I : CASES 11

They chose, however, not to do so but accepted the contents of the letter of 1 October
as ‘a modification to the missives’. I can read this only as being a clear indication by
the defenders that they were departing from their stipulation that the contract was
‘null and void".

The sheriff indicated, without explaining why, that the position might have been
‘very different’ if Deveron'’s letter had been written earlier than 1 October, at a
time when the contract was still alive.

The sheriff accepted that it was ‘open to question” whether this interpretation
‘truly represents what the parties had in mind’. But ‘it is of course trite law that,
where a contract has been reduced to writing, the court is entitled to look only
at the writing and cannot go behind it to ascertain what the parties may
actually have intended’. These words were written in 1986. It may be doubted
whether any court today would adopt so literalist an interpretation of missives.
Compare, for example, the more contextualist approach taken in Anwar v Britton
(Case (4) above). And a contextualist approach, especially one which appealed
to business common-sense, might well have changed the result in Deveron
Country Club.

(6) Cooper v Skene
2 March 2016, Aberdeen Sheriff Court

The defender built a house on his land, in Dyce, Aberdeen, and sold it to the
pursuers for £435,000. Missives were concluded on 13 November 2014; entry
was to be on 28 November. The missives incorporated the Aberdeen and
Aberdeenshire Standard Clauses (2013 Edition) but with modifications.

The pursuers took entry on the agreed date but, for reasons which are unclear,
paid only a notional £1,000 of the price. They did not remain in the house for
long because, or so the pursuers averred, the house turned out to have no water
supply. After moving out the pursuers stayed in hotels and then in rented
accommodation before eventually buying a new and more expensive house.
They then raised this action for damages for £70,000 on the basis of (i) breach of
contract, and (ii) fraudulent representation. At a debate on relevancy the focus
of the discussion was on the first of these.

The sheriff (Sheriff W H Summers) was critical of both the missives and also
(paras 70 and 71) the pursuers’ pleadings. In respect of the former, the Standard
Clauses were, he said, hardly suitable for the sale of a new house. Moreover, and
unaccountably, two clauses which related to services (including water), and hence
would have been of use to the pursuers, were removed ‘without demur” during
the course of negotiations and did not form part of the final contract (para 66).
As a result, the pursuers were forced to rely on other clauses in the missives
‘which, on any view, were not clearly intended to deal with the situation that
has presented’ (para 67).

A principal focus of the debate was on clause 7 of the Standard Clauses. This
was in the following terms:
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12 CONVEYANCING 2018

7. Construction and Alterations

(a) If there has been any addition or alteration to the property within 15 years of
the Date of Entry, requiring Planning Permission, Change of Use, Building
Warrant, Completion Certificate, Pavement Access Consent, or Listed Building
Consent, these will be exhibited prior to, and delivered at settlement. Any work
carried out to the Property after 1st May 2005 (other than work carried out in
terms of a building warrant granted prior to 1st May 2005) complies with the
terms of the Building (Scotland) Act 2003 and the Scottish Building Standards.

(b) The Seller warrants (i) that any building work carried out to the Property has
been in a state of substantial completion for a period of not less than 12 weeks
prior to the date of conclusion of Missives; and (ii) that no valid objection to
the work was made at any time by any person with title and interest to do so
under a real burden.

(¢) If any works have been carried out on or to the Property requiring consent of
any other party in terms of the Title Deeds such consent will be exhibited prior
to and delivered at settlement.

(d) There are no planning conditions of a continuing nature which restrict the
current use of or adversely affect the Property.

A preliminary issue was whether clause 7 had been excluded by modification
8 of the defender’s qualified acceptance:

With reference to your Standard Clause 7, we enclose herewith Planning Permission
reference G/APP/2011/1490, Building Warrant reference G/BW/2011/4971 and
Completion Certificate dated 29 January 2013. No further planning documents will
be exhibited or delivered.

The sheriff held, surely correctly, that clause 7 was not excluded (paras 85-91).
Apart from anything else, the documents mentioned in modification 8 related
only to para (a) of clause 7, and indeed only to the first sentence of that paragraph.

But even although clause 7 applied, it was, said the sheriff, of only limited
help to the pursuers. Paragraph (a) of clause 7 was, quite simply, inapplicable
(para 92). The ‘Property’ was defined in missives to mean the property ‘situated
at and known as The Bungalow, Parkhill, Dyce, Aberdeen’. In the sheriff’s view
— though another view is certainly possible — this referred to the building itself,
ie to the new house; and since the house was being built rather than added to
or altered, this necessarily excluded clause 7(a).

The sheriff was more sympathetic to the potential applicability of clause 7(b)
(para 105): see Commentary p 139.

Of the other points touched on in the debate, one deserves mention here. Of
the £70,000 claimed by the pursuers in damages, some £30,000 related to the costs
involved in purchasing a replacement, and more expensive, house: Keir Heights.
The sheriff was unpersuaded as to the merits of the claim. His reasoning (para
100) gives helpful guidance as to how loss should be calculated, and justified,
in a claim for damages:

It seems to me that the pursuers’” averments in Article 4 of the condescendence in
relation to the purchase of the property at Keir Heights are irrelevant. The averments
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do not come close to entitling the pursuers to recover the sum of £30,000 in relation to
the sums supposedly lost in that transaction. It is not apparent from those averments
that by virtue of purchasing a different property, the pursuers have actually
sustained any loss. At its highest what is currently pled on behalf of the pursuers is
that they purchased a more expensive property. The difference between the price
of the property the pursuers intended to buy and a more expensive property is not
a loss that they are entitled to recover from the defender. The situation might have
been different if the pursuers had averments, for example to the effect that the two
properties were identical in terms of style, specification and quality, were in areas
where prices were the same but the property had become more expensive in the period
between conclusion of missives for the property and the conclusion of missives for
Keir Heights. That might or might not have been sufficient to render the averments
relevant. The averments are not relevant as they currently stand and they should not
be admitted to probation.

(7) Smith v Jack
22 December 2004, Aberdeen Sheriff Court

This decision from 2004 has only recently come to our attention. On 31 August
2001 Mr and Mrs Smith concluded missives to sell their house at 10 Midmar
View, Kingswells, Aberdeen, to Mr and Mrs Jack. The price was £120,000, and
entry was to be on 21 September 2001. The qualified acceptance deleted a clause
in the offer concerned with the absence of development and with local authority
letters and provided instead that:

The usual Property Clearance Certificate from Aberdeen City Council will be
exhibited prior to settlement and if this discloses any matter which to a material
degree adversely affects the subjects of sale then the Purchasers’ sole remedy shall
be to resile from the bargain to follow hereon, without penalty provided intimation
of such intention to resile is made to us in writing within three working days of your
receipt of the Certificate.

In the event, the property clearance certificate issued by Aberdeen City Council
disclosed two matters which adversely affected the subjects of sale, whereupon
Mr and Mrs Jack resiled. The question was whether they were entitled to do so,
ie whether the matters adversely affected the subjects ‘to a material degree’. The
form of the action was one for damages by the sellers, Mr and Mrs Smith, for
breach of contract.

The first matter disclosed by the clearance certificate was in the following
terms:

A site at the rear — Gillahill, Kingswells is currently the subject of two separate
outline planning applications for the same site for the erection of 200 houses and
associated works.

As was pointed out for Mr and Mrs Smith, these were merely applications, and
no planning permission — not even outline permission — had been granted.
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Nonetheless, the sheriff (Sheriff Graham K Buchanan) found that (finding-in-
fact 34):

The defenders were justifiably concerned about the possibility of having a substantial
housing development constructed at the rear of their property. They did not want
the noise, dirt and mess which would be associated with that. They were concerned
that during the building phase there would be disruption, dust, mud and noise and
after the building was completed there would be 200 houses of unknown quality at
the back of their property.

This, said the sheriff, was an adverse effect ‘to a material degree’. Hence Mr and
Mrs Jack were entitled to resile from the contract.

Furthermore, said the sheriff, they were equally entitled to resile in respect
of another matter disclosed by the clearance certificate:

It has been reported that mechanical ventilation may not have been installed in the
bathroom and the en-suite bathroom on the first floor of the above subjects. When
the new building regulations came into force on 1 April 1991, it was a requirement
for mechanical ventilation to be installed in all bathrooms. Therefore as the alteration
works to install the bathrooms were approved late 1991, if mechanical ventilation
has not already been installed it will require to be.

Alive to the risk of losing the sale, Mr and Mrs Smith responded to this entry
in the certificate by proceeding at once to fit mechanical ventilation in the
bathrooms. Nonetheless, said the sheriff, Mr and Mrs Jack were still entitled to
resile, not least because of concerns about possible wet rot in the roof timbers
caused by the lack of ventilation hitherto.

As the buyers had won, the question of damages did not arise. The sheriff,
however, offered some thoughts on quantum. Mr and Mrs Smith sought damages
for the period beginning with the contractual date of entry (21 September 2001)
and ending with the date on which the house was resold (2 April 2002). The
heads of damage were, in respect of the unsold house, for (i) mortgage interest;
(ii) insurance premiums; (iii) council tax; (iv) energy bills; and (v) additional
conveyancing fees for the resale. The total was then reduced by the profit which
was made on the resale. On this whole topic, see para 5-17 of G L Gretton and
K G C Reid, Conveyancing (5th edn, 2018). While not questioning the heads of
damage, the sheriff thought that the period in respect of which damages were
claimed should not begin until November 2001, being the point at which Mr and
Mrs Smith moved into their new house and so had to finance the maintenance
of two properties.

(8) Krajciova v Feroz
17 May 2013, Aberdeen Sheriff Court, affd 2014 GWD 27-536

This case was noted in Conveyancing 2014 Case (44), but at that time we had access
only to the brief judgment of Sheriff Principal Derek Pyle, affirming the decision
of Sheriff Peter Hammond. We have now seen a copy of Sheriff Hammond'’s
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judgment, and the case has sufficient interest — factual more than legal - to be
worth returning to.

Sultan Feroz was the owner of 53 Kirk Brae, Cults, Aberdeen. In December
2005 he was sequestrated. In August/September 2007 the trustee sold the
property for £210,000 to Tatiana Krajciova. Mr Feroz was still residing at the
property, and he continued to do so after the sale to Ms Krajciova. The essential
question of the litigation was whether he did so (i) as tenant of Ms Krajciova,
as she maintained, or (ii) as purchaser from her in terms of an oral contract.
That there could be any doubt about the matter seems hardly credible, but so it
was. Mr Feroz was paying Ms Krajciova £1,076 per month, but they disagreed
about what this money was for. She said it was rent. He said it was towards the
purchase of the property, and specifically was to cover the mortgage payments
that Ms Krajciova was making. In 2010 Mr Feroz stopped paying, whereupon
Ms Krajciova raised the present action for removing Mr Feroz from the property,
and for recovery of arrears of rent, while he counterclaimed for declarator that
there was a binding contract of sale.

Ms Krajciova produced a contract of lease, which she said had been signed
in Starbucks by Mr Feroz, and she produced three witnesses to that effect. Mr
Feroz initially denied signing it, but eventually said (para 10 of the sheriff’s note)
that ‘he signed a bit of paper folded in two in Mr Mouti’s car in Golden Square’.
(Khalid Mouti was Ms Krajciova’s husband.) He denied knowing that it was a
lease and said that he had been told (paras 10 and 44) that the paper was ‘for
council tax purposes’.

Mr Feroz produced no documentation of his own, saying that the agreement
between him and Ms Krajciova had been oral. That fact was potentially fatal to
his case, for a contract for the sale of heritable property must be in writing: s 1
of the Requirements of Writing (Scotland) Act 1995. But that section contains
an exception where an oral agreement (or a written but unsigned agreement)
has been backed up by part performance: this is commonly called (though not
in the section itself) ‘statutory personal bar’. The monthly payments amounted
to such part performance, Mr Feroz said. Moreover he claimed that on the
same occasion that he had signed the bit of paper he had handed over to Mr
Mouti £30,000 in an envelope. (Evidence was conflicting as to whether the
envelope was brown or yellow.) Presumably Mr Mouti was being considered
as Ms Krajciova’s representative for the purpose of receiving the money. This
alleged payment was the alleged deposit for the alleged purchase. Ms Krajciova
denied ever receiving such a sum. Mr Feroz was able to lead evidence from
Ali Gharni, Behros Hamedi and Hassan Nazer that they had each given him
loans of £10,000.

Other witnesses were also called in an attempt to cast at least some faint
light on the ‘opaque’ (para 52) dealings between the parties. In the end the
sheriff held that, on balance of probabilities, the position was as stated by
Ms Krajciova, and accordingly granted decree in her favour, at the same time
assoilzieing her from the counterclaim. Mr Feroz appealed but, as already
mentioned, in a brief judgment the sheriff principal affirmed the decision of
the sheriff.
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We end with the reflection that a reader of this case is left deeply unsure of
what really happened between the parties. At the same time, on the evidence
that was before the court, a decision in favour of Ms Krajciova was probably
inevitable.

COMMON PROPERTY

(9) Bruce v Bruce
24 April 1997, Aberdeen Sheriff Court

In raising an action of division and sale of common property, does the pursuer
require a completed title or is it sufficient if the pursuer holds on a delivered but
unregistered (or unrecorded) disposition? In K G C Reid, The Law of Property in
Scotland (1996) para 33 it is stated that ‘the pursuer probably need not be infeft
provided that he holds under a delivered conveyance’ but, as the qualifier
‘probably” indicates, no authority can be found for the statement. Bruce v Bruce,
a decision from 1997 which has only recently come to our attention, provides
some authority.

The pursuer and defender in this action of division and sale were brothers
who had inherited a farm at Midmar, Aberdeenshire known as ‘Backhill of
Bandoddle’ from their late father. A disposition had been granted by their father’s
executor but, at the time of raising the action, had not yet been recorded in the
Register of Sasines. The defender challenged the pursuer’s title to sue. It was held
that the delivery of the disposition gave the pursuer sufficient title.

The reasoning, however, was suspect. The defender relied on a passage
from Erskine’s Institutes to the effect that a charter not perfected by seisin (and
hence, today, by registration as its equivalent) is a right merely personal which
does not transfer the property. (The reference given, I11.23.48, is incorrect and it
has not been possible to trace the passage. Erskine says something similar at
I1.3.48 but the wording is not the same.) The pursuer founded on certain obiter
remarks by Lord President Emslie in Gibson v Hunter Home Designs Ltd 1976 SC
23 at 27:

In the law of Scotland no right of property vests in a purchaser until there has
been delivered to him the relevant disposition. On delivery of the disposition the
purchaser becomes vested in a personal right to the subjects in question and his
acquisition of a real right to the subjects is dependent upon recording the disposition
in the appropriate Register of Sasines. Putting the matter in another way the seller
of subjects under missives is not, in a question with the purchaser, divested of
any part of his right of property in the subjects of sale until, in implement of
his contractual obligation to do so, he delivers to the purchaser the appropriate
disposition.

The sheriff (Sheriff Graeme Warner) thought that ‘it would be a brave sheriff’
who would prefer a passage from Erskine to a dictum of Lord Emslie — a statement
which seems to us to be exactly the wrong way round. He continued (p 17 of
the transcript):
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Accordingly, I think it is beyond peradventure to say that the parties were, therefore,
‘owners’ of the heritage in question as at the date of warranting of the Initial Writ
herein. Itis true to say that the right remained purely personal in any dispute between
either one or both of them, on the one hand, and the executor, on the other, and would
not become perfected as a real right until the delivered disposition was recorded in
the Register of Sasines. Nevertheless, they were owners and should anyone have
sought to claim otherwise, they could have produced the duly executed disposition
in their favour to support that claim.

In the light of the decisions and reasoning in the celebrated cases of Sharp
v Thomson 1997 SC (HL) 66 and Burnett’s Tr v Grainger [2004] UKHL 8, 2004 SC
(HL) 19, no one today would claim that a disponee holding on a delivered but
unregistered disposition was the ‘owner’ of the property in question. So to
that extent the decision in Bruce v Bruce must be approached with caution. In
fact it is odd that the decision took no account of Sharp. The case was argued
over two days, on 27 January and 7 April 1997. The decision of the First
Division in Sharp, in which Lord President Hope said of the passage from Gibson
relied on in Bruce that it was ‘not entirely accurate’ (1995 SC 455 at 470), had been
handed down almost two years earlier; and by the time of the second day of
debate (7 April 1997), the House of Lords had delivered its opinion in the same
case (27 February 1997).

The reason why the debate was split over two days was to allow the pursuer to
register the disposition from the executor. This, one might have thought, would
have disposed of the defender’s arguments. But when the debate resumed on
7 April 1997 the solicitor for the pursuer stated that, while the disposition had
been presented for recording, it had not yet been recorded as this took up to
six months to complete. Hence ‘the factual and legal positions had not really
changed’ (p 6 of the transcript). This view, however, overlooks the rule that
registration in the Register of Sasines is back-dated to the date on which the initial
entry is made in the minute book: see Titles to Land Consolidation (Scotland)
Act 1868 s 142.

TENEMENTS AND OTHER DEVELOPMENTS

(10) Mackay v Dickinson
28 March 2018, Lands Tribunal

A vennel and patio were held to serve both flats in a tenement in Musselburgh,
East Lothian, and hence, in the absence of any relevant provision in the titles,
to be the common property of the proprietors of both flats under s 3(4) of the
Tenements (Scotland) Act 2004. See Commentary p 181.

(11) Cullochgold Services Ltd v Blair
6 July 2018, Perth Sheriff Court

In order to be allowed to do business, a property factor in a residential
development must first register in the Register of Property Factors, which was set
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up by the Property Factors (Scotland) Act 2011. But what is a ‘property factor’ for
these purposes? Section 2 of the Act gives two main instances. One is ‘a person
who, in the course of that person’s business, manages the common parts of land
owned by two or more other persons and used to any extent for residential
purposes’. The other is ‘a person who, in the course of that person’s business,
manages or maintains land which is available for use by the owners of any two
or more adjoining or neighbouring residential properties (but only where the
owners of those properties are required by the terms of the title deeds relating
to the properties to pay for the cost of the management or maintenance of that
land)". In the first or normal case the factor manages other people’s property. In
the second case he manages what is usually his own property but on the basis
that neighbours pay and have a right of use.

Cullochgold Services Ltd v Blair potentially concerned the second of these
cases. The claimant owned and operated a private sewerage system at Murthly,
Perthshire. The respondent owned one of the houses served by the system and,
under the deed of conditions, had to pay a service charge for the privilege. Was
the claimant a property factor and so bound, as the respondent contended, to
register under the Act? The sheriff thought not, on the basis that the homeowners
(including the respondent) could not be said to have a right to use the sewerage
works — as opposed to a right to benefit from the service which the works
provided. See Commentary p 223.

[Another aspect of this case is digested as Case (14) below.]

(12) Procurator Fiscal, Oban v Melfort Pier Holidays Ltd
13 September 2017, Oban Sheriff Court

Like the previous case, this case too concerns the second of the instances of
‘property factor” given in s 2 of the Property Factors (Scotland) Act 2011, ie
‘a person who, in the course of that person’s business, manages or maintains
land which is available for use by the owners of any two or more adjoining
or neighbouring residential properties (but only where the owners of those
properties are required by the terms of the title deeds relating to the properties
to pay for the cost of the management or maintenance of that land)". Unlike the
previous case, however, the point at issue was whether the person managing
property was doing so ‘in the course of that person’s business”.

Melfort Pier Holidays Ltd (MPH’) had created a development centred
around Melfort pier and harbour at Kilmelford, near Oban, Argyll. As part of
that development, 18 houses were built. MPH retained ownership of 13 of the
houses and let them out as holiday homes. The remaining five were sold. The
development was subject to a deed of conditions. Among other topics, the deed
contained provisions about a recreational area. Everyone was entitled to use
the area, and everyone was bound to contribute to the cost of its maintenance.
A management structure was put in place, and MPH was the first manager. A
management fee could be levied but MPH had not so far done so.

A summary complaint was made against MPH by the procurator fiscal
at Oban for failure to register as a property factor under the 2011 Act. MPH
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challenged the competency and relevancy of the complaint. In particular, MPH
argued that MPH could not be a property factor in the sense of s 2(1)(c) of the
Actbecause the statutory requirement that the management function be carried
out ‘in the course of that person’s business’ must be understood as meaning ‘in
the course of that person’s business as a property factor’. MPH’s business was the
letting of holiday cottages.

The sheriff (Sheriff Patrick Hughes) rejected this argument. The definition
was intended to distinguish between those for whom factoring was a business
(even if not the only part of the business) and those who factored on an amateur
basis and without remuneration. As MPH fell into the first and not the second
category, registration under the Act was required. See Commentary p 221.

(13) Speirs Gumley Property Management v Lafferty
2018 Hous LR 78

Spiers Gumley were factors for a development in Paisley, Renfrewshire. They
carried out repairs to individual balconies in the building and billed everyone as
a common repair. As there was no mention of balconies in the deed of conditions,
there was said to be uncertainty as to whether they were commonly owned
and hence included within the common-repairs regime. We would comment
that the uncertainty is puzzling, given the existence of default provisions as to
ownership in s 3 of the Tenements (Scotland) Act 2004. (For a 2018 case in which
s 3 was applied, see Mackay v Dickinson ((Case 10) above).)

Mr Lafferty, a house-owner in the development, challenged the factors’ bill,
not by refusing to pay, but by applying to the First-tier Tribunal (the Housing
and Property Chamber) under s 17 of the Property Factors (Scotland) Act 2011
in respect of Speirs Gumley’s conduct. The First-tier Tribunal decided, in terms
of s 19 of the Act, that Speirs Gumley (i) had failed to carry out the property
factor’s duties (defined in s 17(5) to mean duties in relation to the management
of the common parts), and in addition (ii) had failed to comply with s 2.5 of the
Code of Conduct for property factors. Section 2.5 provides that:

You must respond to enquiries and complaints received by letter or email within
prompt timescales. Overall your aim should be to deal with enquiries and complaints
as quickly and as fully as possible, and to keep homeowners informed if you require
additional time to respond. Your response times should be confirmed in the written
statement.

Accordingly, the Tribunal made an enforcement order against Speirs Gumley.
As part of this determination the Tribunal found that the balconies were not
common property.

Speirs Gumley appealed to the Upper Tribunal, but without success. Much of
the argument was as to whether an arbitration clause in the deed of conditions
had ousted the jurisdiction of the First-tier Tribunal. Leaving open the question of
whether such ousting would have been competent, the Upper Tribunal concluded
that the wording of the clause did not have that effect.
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Another jurisdictional argument was that the First-tier Tribunal could only
deal with matters concerning common parts, among which balconies, it turned
out, were not included. This argument too the Upper Tribunal rejected:

The Code deals largely with service to homeowners. It is not restricted to dealings
in relation to common parts. If that were so it would make a nonsense of the Code.
Section 2.1 states that the property factor must not provide information which is
misleading or false. Section 2.5 deals with response to enquiries. There will be many
situations where there might well be an overlap between common property and
private property. Section 3 states that transparency is important and homeowners
should know what it is they are paying for, how the charges are calculated, and that
no improper payment requests are involved. Where a payment request is improperly
made because it relates to private property rather than common property, standing
the provisions of Section 3, it cannot be the case that a property factor can say he is
not bound by the Code. The Code is made in terms of Section 14 of the Act. The Code
is not a Code dealing with common parts. Itis a Code for registered property factors
in their dealings with homeowners.

The Upper Tribunal accepted that Speirs Gumley had been ‘perhaps in an
unenviable position’. Due to problems with water ingress the balconies were in
urgent need of repair. The factors had had to decide whether this was a common
repair. Whatever view they took on this matter was open to challenge, as indeed
events proved. The Upper Tribunal continued:

I imagine there will be extreme cases where at one end of the scale the First-tier
Tribunal might for example have little difficulty in finding that an unscrupulous
factor that regularly and deliberately invoices homeowners for private property work
will be in breach of their factoring duties and/or the Code of Conduct. At the other
end of the scale perhaps, where a factor, genuinely unsure of what is and what is not
a Common Part has to make a decision one way or the other, the First-tier Tribunal
might have more difficulty in finding that the factor was in breach of its factoring
duties and/or the Code of Conduct. Much might depend on how the factor reached its
decision and how it communicated its decision making process to the homeowners.
All of that would be for the First-tier Tribunal to consider.

In the present case, Mr Lafferty had been entitled to apply to the First-tier
Tribunal, and the Tribunal was entitled to reach the determination that it had
reached.

REAL BURDENS

(14) Cullochgold Services Ltd v Blair
6 July 2018, Perth Sheriff Court

Must a property manager or factor account for expenditure before seeking to
collect service charges? The answer, almost always, is yes. This is because (i)
property factors require to be registered under the Property Factors (Scotland)
Act2011; (ii) as registered property factors they are, by s 14(5) of that Act, bound
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to comply with a Code of Conduct prepared by the Scottish Government; and
(iii) by s 3.3 of the Code of Conduct, a property factor:

must provide to homeowners, in writing at least once a year (whether as part of billing
arrangements or otherwise) a detailed financial breakdown of charges made and a
description of the activities and works carried out which are charged for. In response
to reasonable requests, you must also supply supporting documentation and invoices
or other appropriate documentation for inspection or copying.

But what if, for whatever reason, the person seeking to collect a service charge
is not a registered property factor? The question of whether the charge requires
to be justified and vouched for will then turn on the terms of the real burden
by virtue of which the money is due. Here there are, b