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76 Part 1L Inflitates of the Book I.
PART IL

Of Eftates, and how vicquired,
extirgui/lzed, and affected with

Burdens.

AnEftateis a Right to Things con-

fifting of Po(ffFion or Property.
BOOK I

Of Poffe(fion and Property ; The natural

and feveral Kinds of them; and the gene-

ral Ways of acquiring Right to Things
confilting of Property and Pofleffion,

CHAP I
Of Poffeffion.

{ OSSESSION is fometimes ufed
I8 to {ignity Property, as when a Man
0 BES® is faid to have great Poffeflions.
ResFBEY Sometimes, it fignifies the holding or
detaining of a Thing. In which laft Senfe the
Word is here taken, cither for fimpl¢ Holding
~ oF
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or Detaining, which is the being in Pofle/-
fion only without a Right ; or for detaining
for one’s proper Ufe, and debarring others
?y fome Title, which is properly term’d Poflef~
ion.

TIT. L
Of the [everal Kinds of Poffe[fion.

1. Offeflion is commonly diftinguithed in-
to natural; and civil Pofleflion.

[ 1.] Nartural Pofleffion is, the having or ufing
a Thing naturally and corporally by our felves:
As when we poflefs Ground by labouring it,
and reaping the Fruits, or any moveable Thing,
by having it in our Hands or Cuftody, and
doing with it as there is Occafion.

[2.] Civil Poffeffion is one’s having or ufing
a Thing by his Mind, and the Hands of ano-
ther, who holds 1t in his Name, as a Depofi-
tary, Servant or Fa&or ; which is held and
reputed Pofleflion in Law. QOf this there
are feveral Sorts and Degrees. As, 1. The
obtaining a Decreet of Mails and Duties,
or even ufing Citation upon an heretable Bond.
2. Receiving Payment of an Annualrent from
the Debtor, in an Infeftment of Annualrent.
And where fuch an Infeftment affe&s Lands,
even in different Shires, Payment of the An-
nualrent from the Tenants of either of thefe
Lands is underftood Pofleflion thereof out of
both. 3. Where a Man is feifed in Landz,

: an
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and, for Warrandice of thefe, infeft in 6ther
Lands, at one and the fame Time; Poffeflion
of the principal Lands, isreputed Pofleffion of
the Warrandice Lands. - But. isicrtment of
Reliet, is not fufficiently ¢lothed with Pofleffi-
on, by Payment of Annualrent to the Credi-
tor of the Debt, for which the Relief was
granted. 4. If a Womanbe infeft by her Huf=
band in a Liferent, the Husband’s Poffeffion is
accounted her Pofleffion. 5. Pofleffion ot a Life~
- renter by Refervation, is reckoned the Fiar’s
Pofleflion. 6. When a Wadfetter fets to the
Granter of the Wadfet a back Tack of the
Lands difponed, for a T'ack-duty equivalent to
the Annualrent of the Money, for which the
Wadfet is granted ; he the Wadfetter, by re-
ceiving Payment of the back Tack-dury, is faid
to poflefs the Wadfet Lands per conftitutum,
and the true Owner of the Land becomes a
Tevant, poflefling in the Name of another.
2, Pofleflion is either lawful, that is, fair and
honeft, or unlawful. =
{1.] A lawful Pofleflor, is he who is truly
Mafter of the Thing, which he poflefles, ot
Poffeffor bona Fide, witha good Con{cience, who
has juft Caufe to believe that he is {o, althd’
in Effe he is not : As the Buyer of anothet’s
Thing from a Perfon he thinks it belongs

i0.
(2.} An tinlawful Pofleffor, is he who pof=
fefles mala Fide; that.is, poflefles a Thing as

his own, when he knows very well, ecither tha
h o
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"he has no Title at all to it, or that his Title
thereto is vitious and defeGive. .

TIT. IL
How Poffe(fion is attained and loft.

Offeffion is attained, both by, and without

Delivery. Delivery is that, which makes

a Thing pafls out of the Power of one, into
that of another.

Delivery is either real,or fymbolical,or feign’d.

Real or true Delivery is, when a moveable
Thing is given by the Hand to another ; or,
when one 1s brought into Pofleffion of what is
immoveable, by the Owner or his Proxy.

Symbolical Delivery is, either when Pof-
feflion of a Thing prefent is given by the De-
livery of fome Symbol or Token, which is a
Parc of it, as Land, by Earth and Stone; a
Mill, by the Clap thereof ; an Annualrent, by a
Penny, &¢. Or, when Poflefion is given by
fome Symbol, which is uo Part of the Thing
to be poflefled, but only reprefents i, 2s a
Fifhing, by a Net; an Office, by a Copy ot
Scroll ; and Refignation, by a Pen.

Feigned or imaginary Delivery is, when,
without any corporeal A&, Delivery is fuppofed
from the Intention and Sufferance of the Owner :
As, when Goods in one’s Pofleffion, as a Pledge
or Loan, are given or fold to him, Fiéione bre-
vis Mannus, the Pledge or Loan is fuppofe‘ii to

| 1ave
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have been returned to the Owner, and by him
redelivered by Gift or Sale : ‘
Pofleffion is acquired to one, without any
Shadow of Delivery, and inferr’d merely from
a joint or relative Intereft betwixt him and
another Pofleflor : As, when a Liferenter’s Pof-
feffion is accounted the Fiars Pofleflion; or, a
Husband’s Poffeflion is reckoned the Wife’s
Pofleflion.
~ Pofleffion is loft to one, when another comes
to poflefs. For there can be only one true Pofe
fefor of the {fame Thing,

TI1T. IIL
The Effects of Poffeffion.

P(){Teﬁion hath many Advantagious Effe@s,
1. Pofleflion gives often the Property. It
hath in fome Cafes this Effe@, at the fame
Time that one enters upon Pofleffion. Thus
"Things belonging to no Body, are acquired by
one’s laying Hands upon them, and getting
them in his Power, as by Occupancy, or fin-
ding. Again, current Money doth fo far be-
come the Property of the Poffeflor, that it paf-
feth from Hand to Hand, without any Que-
ftion about the Haver’s Title to it. In other
Cafes, Property is acquired by Pofleflion, not
in Inflanti, but by fuch as is continued during
the Time regulated for prefcribing. 2. In ma-
ny Cafes Pofleffion is a prefumed gI'itle of Pro-

perty. Property. is fometimes prefumed from
prefent
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prefent Pofleffion. Thus Property in Move-
ables is prefumed from Pofleffion, till the Con-
trary appear by another’s inftru&ing a pofitive
Title to them, and that they pafs’d from him
otherwife than by Alienation. Property is al-
{o often prefumed from Pofleffion continued for
fome Years. V. G. Triennalis Poffelor Beneficii
Ecclefinftici, eft inde fecurms. An Incumbent’s
Right to a Benefice, after three Years peace-
able and uninterrupted Pofleflion, cannot be
quarrelled, during his Lifetime, by any other
Candidate or competing Church-Man, A Pa-
tron, who had been.in the uninterrupted Poflef~
fion of prefencing Minifters #rind Vice, or, the
three laft Vacancies of the Church, hath the
only Right of Prefentatioh in poffeflorio. Se-
ven Years Pofleflion of a Benefice, without a
Title, gives a pofleflory Judgment. Decennalis
et triennalis Poffeflor Beneficiiy non tenetur docere
de Titulo. Which 13 Years Pofleflion is a pre-
fumed Right, till the Pofleflor’s true Title be
produced. 3. Pofleflion may be defended 2
gainft thofe from whom it flowed not, upon ary
Right in thé Pofleffor, or his Author; but can
be afcribed only to that Title by which it did
begin, in Prejudice of him it was acquired
from, and to whom it muft be reftored. In
which Cafe the Pofleflor cannot change the Caufe
of his Pofleflion. 4. A Poffeflor with a good
Confciénce, while he is ignorant of any better
Right to the Thing than his owny €njoys and
makes his own the Fruirs gathered, and fpent

by
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by him. A knavifh Pofleflor, who knows that
he has no colourable Title to what he Poflefles,
is obliged to reftore, not only the Fruits which
he has enjoyed ard {pent, but alfo thofe which
a careful Man might have reaped from the
Subje& poflefled. 5. In a Competition con-
cerning Pofleffion and Property, the Queftion
abeut Pofleflion is judg’d, before Inquiry is
made into the Right of Property.

CHAP IL
~ Of Property.
PROPERTY is a Right of ufing or

claiming any Thing, unlefs the Law or
Pa&ion doth hinder.  When this Right
of difpofing of, or claiming any Thing is ap-
propriated to fingle Perfons, or to Societies or
Corporations (who are confidered as one Body
I‘JSIitick) it bears the {pecial Name of Property.
hen it belongs equally to feveral Perfons, ’tis
term’d a Common, or Commonty, Two Petfons
cannot have the whole Property of the fame
Thing; but there is only one who is the true
Owner. 7
Property is divided, 1. Into Civil and Ec-
clefiaftical. 2. Into Moveable or Perfonal, and
Immoveable or Heritable. 3. Into abfolute and
limited Property. \

TIT.
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TIT. 1L
Of Civil and Ecclefiafticcal Property.

(NIVIL Property is that, which belongs to
.4 Lay-men, or Lay Corporations. 4
2. Ecclefiaftical Property isthe Pattimony of
the Church, ot the Livings of the Clergy,
which is called a Benefice: Becaufe it was the
Effe& of the Bounty and Liberality of fuch as
mortified Rents and Poffeffions to pious Ufes.

3. The firft Year’s Rent of Benefices, called
Annats, anciently applied t¢ pious and publick
Ules, were claim’d by the Pope, as his Pro-
perty; but could never be exa&ed in Scotland,;
without the King’s Confent, who got the firft
Peny ; and were fometimes difpofed of by the
Patliament (a) , _ ,

4. Benefices were, 1. Either Regular, or Ses
cular. Whereof the former belonged to Monks
and Regulars; and the latter were the proper
Livings of Church-Men. 2. Benefices were
either given in Title, or Commeéndam. He who
had a Benefice in Title, called Titular, had
Right thereto as his own, during his Life;
with Power to grant Rights of it, and difpofe
of the Rents. Such as had Benefices in Com-
mendam only, were called Conzmendators. Com-
mendams were either temporary, or perpetual,
A temporary Commendam was a void Benc~
fice, commended to the Care of one, till it was’

F z cohves

(¢) A& 4. Par. 35 Q M.
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conveniently fupply’d of a Titular: For the
Rents whereof, the Commendator was liable
to hold Compt. "A perpetual .Commendam
was, where the Commendator had Power to
difpofe of the Benefice in the fame Manner as
a Titular, and to apply the Profits to his own
Ule, during his Litstime. Thefe perpetual
" Commendams were difcharged in the Year 1466
(a). But after the Reformaiion, many Popifh
Benefices were conferr’d by the King upon La-
icks, who had been moft a&ivein the Reforma-
tion. Thefe were called Commendators.
5. Benefices confifted of a Temporality and
Spirituality. 'The Temporality was in Lands,
with other civil Rights and Poffeffions: The
Spirituality comprehended Churches, Church-
Yards, Manfes and Glebes of Church-Men,
and Tithes.. Inthe Year 1587, the Tempora-
lity of Benefices, with many Exceptions, was
annexed to the Crown (6). But much of it
and alfo of the Spirituality, was before, and
after, ere&ed into Lordfhips and Baronies.
Some Benefices were conferr’d for pious Ufes on
Burghs Royal, and fome upon Colleges.

6. Churches are publick Houfes, ere&ed for
Divine Worthip and Service, and for preaching
the Word of God. All Churches, except
where the King is Patron, and the menfal
Churches of Bifhops, are to be repair’d by the
Patron, out of the vacant Stipends (¢). Wher{c

thefe

T €a) At 3. Part 1. Ja. T (b) A& 29, Pare 11e Jao VI,
{c) A& 18, Sefll 1, Par, 7, VII,
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- thele fail, the Burdenof building and repairing
the Charch, doth ly upon the Heretors, whe-
ther they rcfide in the Parifh, or not; who muft
ftent themf{elves for that Effe®. But the Pa-
tron, orintrometter with the Parfonage Tithes,
15 bound to uphold the Quire; and to pay a
Third of the Stent impofed, where the Quire:
1s not diftinctly known from the reft of the Bo-
dy of the Charch. If the Heretors refufe, be-
ing requir’d by the Minifter and Kirk-Seffion,
to meet and ftent themfelves, for repairing the
Church, the Lords of Seffion will, upon a Bill,
grant Warrant to the Minifter and Kirk-Sef-
fion, to ftent them proportionably, according
to the Valuation of their Lands inthat Parifh:
To the making of which Stent Roll the Here-
tors muft be warn’d.

Seats in the Church, built and repaired upon
the common Expence of the Parith, may be
difpofed of by the Kitk-Seffion, in Favour of
Parifhoners, according to their Ranks and Qua=-
lities. Sears which particular Heretors have
builc for their own Ufe, with Confent of the
Kirk Seffion, or which they have prefcribed a
Right to by 40 Years Pofleffion, as Part and
Pertinent of thejr Lands, are at the Heretor’s
own difpofal. Where a Seat is poflefled as
Part and Pertinent of Lands, it goes to a Pur-
chafer, by a Difpofition of the Lands. But
where the Lands and Seat are poflefs’d by
diftinct Rights, the Seat requires to be {pecial-
ly difponed. The Patron is privileged to have

| » F3 hig
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his Seat in the Quire. In Burghs Royal, the
Town Counal have the Dz(pofal of Seats in
the Church.

~ The Heretors are bound to pay for, and are
ftated in the Property of the Bells and Utenfils
of the Church: But the Minifter and Kirk-
Seffion may putfue for any of thefe that are ab-
ftracted, ortaken away.

Every one muft have fome Way to the Church ;
but cannot pretend to any fpecial Way as the
neareft, without proving immemorial: Pofleffion
of fuch a Gate or Paflage. -

“The Minifter has nght during his In-
cumbeucy, to the Church-Yard, and may fhear
the Grafs on’t, for the Ufe of his Horle, or
Cows, and may hinder others: But cannot cut
the Trees growing there, Heretors of the Pa-
rifh muft build and repair the Church Yard-
Dykes, with Stone and Mortar, two Elns high,
having fufficient Stiles, or Entnes 'And thc

- Lords of Seffionmay iilue out Letters of Hor-
ning againft them for that End (a). Church
Yards can neither be Feu’d, nor fet in Tack.

8. A Manfe isa Dwelhng-hou(e appointed
for the Minifter of the Parifh. The Parfon or
Vicar’s Manfe neareft to the Church, was ap-
propriated to the Minifter ferving the Cure (4).
Where there was no fuch Manfe formerly, Mi-
nifters provided to Cathedral or Abbay
Churches were to have pne within the Precin&
of the Cathedral or Abbay, unlefs the Prelate

or
{<) A% 232, Par 15, §. VL. (b) Act 43, Par. 3. ¥ VL
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or Feuar appoint them with another as good
and commodious {(a). - But if there is no Manfe
for a Minifter fettled elfewhere, the Heretors
muft build him a {ufficient Manfe, not exceed-
ing 1000 Jib. Scots, or 500 Merks of Value ().
It is ufualto allow half an Acre of Ground for
the Manfe and Yard. Where there is a com-
petent Manfe already built, the Heretors muft
repair it once fufficiently at the Minifter’s En-
try, who is to uphold the fame, during his In-
cumbency, and they out of the vacant Sripends,
while the Church is vacant (¢). Liferen:ers
are not liable to contribute for the building of
a Manfe, tho’ they are bound to pay for repair-
ing it. But neicher Building nor Reparation
affe&s fingular Succeflors,

9. A Minifter’s Glebe fhould confilt of four
Acres of arable Land, or 16 Soums Grafs,
where there is no arable, but Pafture Ground;
to be defigned, in the firft Place, out of the
neareft Lands belonging to Parfons, Vicars, Ab-
bots, or Priors; andifthere benone fuch,out of
any other Church Lands within the Parifh (4).
Befides which Glebe, the Minifter thould have
a Horfe, and two Cows Grafs, defign’d as the
Glebe, out of Church Lands. And if there
be no Church Land, or only arable Land near
the Manfe, the Heretors of adjacent Land are
to pay the Minifter 20 /b, Scots yearly for his

- F 4 - Grafs

(a) A& 116. Par. 12 5 VI (b) A& 21, Par, 1. Seff} 3¢
¢h, 1L (c) bid. (d) Act 161, Par. 13. F VL jund, A&
7. Par. 18, 3. VL. ' '
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Grafs (z). But no incorporate Actes, where
the Heretor hath Houfes and Gardens, are to
be défign’d for Glebe, if he give other Land
nearelt to the Church. Minifters in Royal
Burghs have no Right to Glebes (4). Unlcfs
their Parifhes bc partly in the Coumry Part y

in Town. -
ro. In Time of Prelacy, Manfes and Glebes,
with Grafs for Minifters, were defigned by the
Bifhop, Or Minifters appomted by him, with
two or three dxfCreet Men of the Parith (¢).
But now, ‘that’ is done by the Presbytery, the
Moderator whereof gives the Minifter, or 2
Procurator in his Name, Infefzment in the Sub-
ject defigned.  Upon which he or his Procurator
takes Inftruments in the Hands of a Notary, or
of the Clerk of the Presbytery.  And the Lords
of Scffion, upon'a Petition given in by the Mi-
nifter, with the A& of Defighation and Infiru-
ment, grant Warrant for Letters of Horning,
1o charoe the Pofleffors of the Lands dcfgned
to remove within ten Days. If the Deligna-
tion be of old Glebes or Manfes of Parfons or
‘Vicars, the Pofleflors of thefe get no Relief
off the Heretors of other Church‘Lands with-
in the Parifh. But if other Church Lands be
defign’d for the Minifter, Relief is competent
to the Propnetors thereof pro rata, off the reft
of the ‘Heretors of fuch Lands. When the
fl)ehgnatlon is of temporal Lands, the reft }?E
t €

(a) d. A& 21, 'Par I, Seﬁ' 3. Ch 1L () Ihid, (c) Ibid,
(d) trdg. ¥ e R Y
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the Heretors of temporal Lands muft contribute
proportionably, for Relief -of thofe whofe
Lands are defigned. This Relief is not de-
bitum fundi, afte@ing finguldr Succeflors, bat
only the Heretors for the Time. ‘Tho’ Manfes
and Glebes of Minifters are more allodial than
feudal, being given to them by A&s of Parlia-
ment, without any exprefs Holding or Redden-
do 5 they are confidered as held of the King in

‘Mortification.

" 11. Tithes are a certain Proportion of our
Goods and Rents due for maintaining Divine
Service, called the Patrimony of the Church
(a). Which Queta hath varied in different

Countriesi: But generally, ’tis confidered, as the
tenth Proportion. - S

" When the Paftoral Care wasdivided into Pa-
rifhes, the Tithes of cach Parifh were fet off for 3
Provifion to the Parochus, their particular fix’d
Minifter. The Minifter beingeither 2 Parfon ot
Vicar : Hence arife a Diyifion of T'ithes, with
Refpeét tothe Perfons payable to, into Parfonage
and Vicarage Tithes. Parfonage Tithes are
the T'iches of Corn, called Decime Garbales,
Qr, Teind Sheaves, or, the great Teind, Thefe
belong to the Patfon, and are the fame in'all
Places, liable to no Alteration or Extinétion by
Prefcription, or long Cuftom. * Vicarage Tithes
are the Tithes of inconfiderable Things, ‘as
Lambs, Woal, Cheefe, Geele, Fruit, Lint, ¢,
called Decima Vicarizy ot the [mall Tithes,
(<) A& 10, Par 1. 3 VI o
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Thefe belong to the Vicar, and as they came
in by no pofitive Law, but only by Cuftom,
the Subje@ and Quantity thereof is purely lo-
cal, differing in different Parithes, and {ome-
times in different Places of the fame Parith, A
Right thereto is acquired, modified, and loft by
Prefcription of 4o Years.

The Pope, asuniverfal Bifhep, pretending a
Sovereign Right to all the Revenues of the
Church, teck upon him to alienate Tithes at
Random to Monafteries. He granted alfo Dif-
penfations from Payment of them to fome re-
ligious Orders, as the Ciftertians, Hofpitalers,
and Templars. And tho our Law made it
criminal to take a Right to Tithes from any
fave the Parfons, or Vicars, or their Farmers (a),
"Tithes in this Country were frequently mortifi-
ed to Cathedral and Collegiate Churches,
Chappels, Monafteries, and Nuneries, by the
Founders and Benefacors ; and Parifh Churches,
with their Tithes, were often annexed to thefe
by the Patrons. Many Rights of Tithes were
alfo made in Favour of Laymen. For preventing
whereof, a Canon was made (4) in the Council of
Lateran, under Pope Alexander 111. in the Year
1179, whereby the feuing of Tithes to Laymen
was difcharged. But Decima inclufe nunquam
antea feparatz, which, for along Time, beyond
the Memory of Man, have always gone along
confolidate with the Stock, were ever been fu-

ftained as an Exception, without the Viergeof
: the

(< A& 7. Par.2. .1V, (b) c.19. X, de decimis.
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the Canon’s Prohibition. A Difpofition of
Lands from one having Right theteto cum decimis
inclufis, carries Right to the Tithes, tho’ not
exprefly mention’d: But this doth not hold,
where Lands and Tithes are poflefls’d diverfo
Fure. 1t a Tackf~man of Tithescontinue to
‘pofiefs atter the Tack is out, he .will have the
Benefit of tacit Relocation, which is interrup-
ted by Inhibition in Parfonage Tithes ferv’d at
the Church Door, ‘upon a commiffary Precepr ;
and by either Inhibition, or Citation in Vica-
rage: After which the Intrometters are liable
to a Spuilzie. Tlithes are not debita fundi, but
affe@ only Intrometters. Nor are Tenants,
who pay a joint Duty to their Mafter for Stock
and T'ithe, liable to the Titular, in {o far as
they have paid to their Mafter : But they are
liable, as others, to the Minifter for his Sti-
pend, when payable out of the Tithes.

ithes were not annex’d to the Crown,
with the Temporality of Benefices in the Year
1587. But fuch as got Monafleries, &, erect-
ed into Lordfhips and Baronies in their Fa-
vour, had thereby Right to T'ithes belonging to
thele Societies.

12. King Charles 1. made a Revocation, and
rais’d Reduction of all thefe Ere&tions, as done
in Prejudice of the Crown, and otherwife null,
Which produc’d four Submiffions to the King,
by the Parties concern’d: One by the Lords of
Erection, called the General Surrender, another
by the Bifhops,a third, by fome particular Ti-
h - ‘ tulars
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tulars of T'ithes, and a fourth, by the Royal
Burrows. Upon thefe the King pronounc’d fo
many Decreets arbitral, which were ratified in
Parliament. 1. The Superiorities of Ecclefiafti-
cal Benefices, with the Cafualities thereof, were
declared to pertain to the King ; referving to
the Lords and Titulars of Erettion, the Fen-
Duties, till redeem’d by His Majefty at ten
Years Purchafe (a). But the Reverfion of thefe
Feu-duties, is now difcharg’d in Favour of the
Lords of Ere&tion, and their Affigns (4). The
Superioritics belonging to Bifhops, and their
Chapters, or depending Offices (c), and
alfo their Tithes; now, by the abolithing of
Prelacy, belong to the King. Patrons have
Right to Tithes not heretably difponed, with
the natural Burdens affecting them (d). 2. The
Tithe was determin’d to be a fifth Part of the
conftant Rent, where the fame isvalued jointly
with the Stock: And that where thefe are fet
for diftin& Daties, the Heretor fhould get De-
du&ion of a fifth Part of the true Rent of his
Fithe, thence called the King’s Eafe. The
heretable Right of Tithes, when valued, was
atlowed to be bought at nine Years Purchafe,
and temporary or inferior Rights to be propor-
tionably cheaper, according to the Continuance,
and Quality of them (e). Tithes not here-
tably difponed, given by Law to Patrons, are
' | -' ' ~ redeem-~

(a) A& 14.Par.1. b L. (b) A& 11, Seff 4. Par. Q. A
(c) A& 29. Sefl: 2. Par. W, &M, (d) A& 32 1bid, (e) A&k
;7¢ Par- I. 'Cba I. : p 0
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redeemable by the Heretors at fix Years Pur-
chafe (a). Butno Tithescan bebought, that
are either poffefs’d by Minifters for their Sti-
pend (4); or belong to the King by the abo-
lifing of Prelacy, {o long as they remain un-
difponed ; or that are appropriated to Colleges,
Hofpitals, or other pious Ufes; or that once
pertained to the Heretor, who difponed the
FEands without, or referving the Tithes (c).

The King got Right to an Annuity out of
the Tithes (4), which fince the Year 1674,
hath not been inquired after.

TIT. IL
Qf moveable, or perfonal, and tmmoveable or here<
table Property.

1. N\ A Oveables, or moveable and perfo=

_ nal Rights, are thofe that pafs by
Succeffion, to the Owner’s Executorsy if not
difpofed of by him in his Life, which are cal-
led perfonal, becaufe immediate A&ion, or Di-
ligence for recovering them, lies againft one’s
Perfon.

2. Immoveable, or .heretable Rights, or
Things, are {uch as go to Heirs, whence they
are term’d heretable. "It thefe affe& the Sub-
jects thereof, fo asto defend the Haver, againft
his Author’s fingular Succeflors, they arecal-
led real Rights. Real Rights are divided into

: , Here-

() A&k 23.Seft 2. Par. W & M. (b) A& 30, Ibid. ()
A& 23, Seffi 40 Toide (3) Aétis.Para1.¢h I~
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Heretage and Conguefl. Heretage 1s an heretable
Righr, which one enjoys as Heir to his Prede-
ceflor. Conqueft is not only that which one
acquires by his own Means and Induftry, but
alfo, that which isderiv’d to him by Gift from
his Parents, or others, to which he would not
have otherwife fucceeded. Upon which Ac-
count Conquetft iscalled Feudum novum.

3. Some Things are fimply heretable to all
Intents and Purpofes. Such are Lands, Edifi-
ces, growing Trees, the Surface, and all the
natural Fruits of the Earth, while unfeparated
from it, Difpofitions, or other Land Rights,
with a Precept of Seafin, or Obligement to in-
feft, tho’ not completed by Infefrment, perfo-
nal Bonds, excluding Executors, Sums appoin-
ted to be imployed upon Land, or real Securi-
ty. Yea, aDeftination by Way of Tailzie, in
a Bond granted to a Man and his Wife, and
the longeft Liver of them two in Liferent, and

to the Heirs tobe procreated betwixt them in
Fee, which failing, to'the Wife’s Heirsand Af-
figneys, makes it heretable, without either In-
feftment, or Obligement to infeft.

4. Some Thmgs arc {imply moveable, as Spe~
cies of Goods, (Heirfhip excepted) Ships, or
Shares thereof, Bags of Money, Bonds or Tick-
ets not bearing Annualrent, bygone Rents of
Land, Annualrents of all Bonds, and indu-
firial Fruits of the Earth, whether growing or
reaped, Claufes of Relief in heretable Bonds,
and the Fus Mariti. Again, a Summay be fmz.

Natur&
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Naturé moveable, and yet heretably fecured :
As bygohe Annualrents due by Infeftment of
Annualrent, which Exccutors may recover by
an A&ion of poinding the Ground.

5. Some Rights are heretable and moveabie
in a different Refpe&. Thus perfonal Bonds
bearing Annualrent are moveable as to Execy-
tors, unlefs thefe be exprefly excluded, or the
Debtor exprefly oblig’d to infeft the Creditor;
but heretable asto the Fisk, and the Creditor’s
Relict (a). Other Things, astemporary Righes
or Obligements for a Courfe of Time, viz.
Thacks, Penfions, or other annual Preftations,
are moveable groad the Fisk, and heretable,
with Refpect to Heirs and Executors.  Again,
Bonds may be heretable as to the Creditor and
his Heirs, and moveable as to the Debtor,
fuch as a perfonal Bond, payable to one and
his Heirs, excluding Executors.

6. The Sum in a Bond heretable by Infeft-
ment, becomes moveable by the Creditor’s ob-
taining a Decreet for Payment, or requiring Pay-
ment by a Charge, orrequifition. Buta Charge
upon a Bond, wherein executors are exprefly
excluded, will not make the Sum moveable.
Nor will Requifition ufed, or a Charge-given
by a Wife, for an heretable Debt due to her,
make it moveable. Nor yet do Sums for which
a Wadfet, or heretable Bond was granted, be-
come moveable, by the Debtor’s configning
the fame, afeer an Order of Redemption us’d,

tilt

(<) Aét 32: Par, 1+ Seffi 1. (b, II,
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till there be a Declaration thereon, or till the
Creditor accept of the Confignation, or infift
to get up the confign’d Money. . Altho’ a Cre-
ditor by Requifition, or Charge for heretable
Sums, doth, for the Time, pafs from his here-
table Security : Yet, whenever he pleafes to pafs
from the Requifition, or Charge exprefly, or ta-
citly, -by taking, after the Requifition, Annual-
rent for fubfequent Terms, his heretable Right
reviveth, and is not excluded by interveening
Rights. | 3 |
7. Taking an herctable Bond of Corrobora-
tion, or adjudging for a Sum originally due by
a2 moveable Bond, makes it heretable, But
Sums ab initio heretable, may be fecured by an
acceflory moveable Right, as the Gift of the
Debror’s Efcheat, or a moveable Bond of Cor~
roboration, without altering their’ Nature,

TI1T 1L

Of abfolute and limited Property.

I. ABfolute Property is, when the Propes-

£°A ty and full Profits are in the fame Per-
fon, and enjoyed by him independently, with-
out being liable to pay any Acknowledgement
for it to a Superior Lord, called plenum Do~
minium, or allodial Property. Thusare Move-
ables enjoy’d, and fome heretable Rights, as
Superiorities vefted in the Sovereign, Churches
and Church-Yards. |
2. Limi-
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. Limited Property is, when one, called Su~
perzm , hasthe Dominium direStuni only of Lands,
or other Kind of Heretage, without the Profit,
called Swuperiority ; and another; called Zaffal;
hath the Profit only, without the dire& Pro-
perty, called Dominium utile; for Payment of
fome Acknowledgement to the Superior, or di=
re& Proprictor. Thislimited Property is called
a Fee. When the Vaflal makes over his Right
to the Fee to another, to be held of hlmfclf
that other is called a Sub-vaflal; to whom the
firlt Vaffal is immediate Superror and the Vaf-
fal’s Superior is call’d the Sub-vaflal’s mediate
Superior.

3. Fees are divided, 1. By the Manner of
Holding. 2. With Refpc& to the Vaflals

‘ TIT. IV. o
Fees diftinguifb’d by the Manner of Holding.

[ ES arethus divided. 1. Into Ward,
Blench; Feu, Burgage, and Mortiﬁ—‘
cation. = .

1.] A Ward Fee hath its Denommauon
frOm the Ward of the Vaflal ; the chief Cafualty
falling to the Superior thereLy, viz. a Right to
the Mails and Duties of his Male¢Vaffal’s Lands,
while he is. Minor, and his Female Vaflal’s
Lands .till her Age of 14. This is the pro-
perelt Feudal Right, called Servitium Militares
from the Original of Fees, which, at firlt,; were
granted for Military Service, Therefore all

= G ,l Lanas
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Lands are prefum’d to hold Ward, where ano-
ther Holding doth not appear expreft in the
Charter. If the Superior hath tranfa&ed for a
liquid Quota, or Annual-preftation, in Place
of the Mails and Duties that fall to him by
the Ward, the Holding is ecalled Zaxi-ward.
When a Sub-vaflal holds Ward of a Ward-
vaflal, this is called Black-ward, or Ward up-
on Ward.

[2.] A Blench Fee is, when the Vaffal
ftands obliged only to pay an elufory Duty to
the Superior for Acknowledgement, as a Rofe,
a Peny, or pair of Gloves, &c. Nomine albz
firma, in Name of Blench-duty ; and ordinarily
with this Quality, Si petatur tantum.

[3.] Feu-holding is, that whereby a Vaffal
is bound to pay to the Superior a yearly Sum
of Money, or Quantity of Victual, ¢7'c. Nomine
Feudi firme, in Name of Feu-duty. This
Feu-holding is not derived from the old Feu-
dal Law ; but from the Emphyteutical Leafe,
or Leafe for Perpetuity in the civil and com-
mon Laws ; whereby barren Ground is given,
by the Proprietar, to another, to be poflefled
for ever, upon Condition of his cultivating and
improving by Planting and Policy, and paying
a {mall yearly Rent or Penfion, called Canon.
For if no Part of the Feu-duty be paid for
two whole Years, the Vaflal lofeth his Feu, -
conform to the Civil and Canon Law (). Feus
may be granted by any Perfons of their Proper=

tYs

(s) A& 240. Par. 15, 7. VI
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ty. Feus ‘of the Crown’s annexed Proper-
ty, without a previons Diffolution in Parliz-
ment, are null (a). Nor can it be feued out
after a Diffolution, with Diminution of the
Rental (), but muft be done with an Augmen-
tation of it (c). Prelates could not feu out
any Parc of their Benefices, without Confent
of the Majority of the Members of the Chap-
ter or Convent: Nor inferior beneficed Per-
fons any Part of theirs, without Confent of
their Patrons. . : | ‘
. [4.) Burgage-holding is an Obligation upon
Burghs Royal, to pay to the King, by their
Charters of Erection, the Duty ot Watching
and Warding, &c. not only for their common
Lands, or other Rights of the Corporation,
but alfo for Tenements holden Burgage by Par-
ticular Perfons infeft therein ; the Burgh being
Vaffal to the Sovereign, and not the particulat
Burgefles. v , ,
~ {5.] Mortification is that Manner 6f hold~
‘ing, whereby Colleges, Hofpirals, or others
are bound to pay the Duty of Praces & Lachri-
me for Lands, or others mortified to them for
a pious Ule.
2. Fees are diftinguifhed by the Mauner of
Holding, into Publick and Private, or Bafe Fees.
[1.] A publick Fee is that, which is given
to be held of the Giver’s Superior. ’Tis fo
called from the fuppofed Notoriety thereof. It
G2 1s
(1) A& 240. Par. 15, . VL. (b) A& 6. Par. 9. . VI,
(c) A& 237. Par. 150 . VI, A& to. Par. 1, (b L
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is alfo term’d-a Right a me, becaufe it is to
be held a me (the Dilponer) de fuperiore meo.
[2]. A private or bafe Fee is that, which
is granted by a Vaflal to be held of himfelf.
>Tis fo called, becaufe latent or lower,; and at
2 further Remove from the original Right
held of the Sovereign, the higheft Superior,
than a Fee held of the Difponer’s Superior is.
It carries alfo the Name of a Right de e,
becaufe it is to be held de me (the Difponer) &
Juccefforibus meis. Bafe Fees required Pofleffion
to complete them, for preventing clandeftine
and collufive Rights, till the Year 1693, when
Infeftments, whether Publick or Bafe, cloathed
with Pofleffion, or not, were declared prefer=
able, according to the Priority of the Regi-
ftration of the Seafins (a). :

TIT. V.
Fees o'z'iﬁ'ingui/bed with Refpett to the Vaflal.
EES differenced with Refpe& to the
Vaflal, are 1. Simple and tailzied Fees:
2. Fees granted to one Perfon and his Heirs,

and thofe conceived in Favour of more Per-
}{ons and their Heirs.

SECT.

A& 13. SeflL 4. Par. W. & M:
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SECT. L
Of fimple and tailzied Fees.

1, A fimple Feeis that, which is conceived
in Favours ot one and his Heirs whatfoever,
that is, his Heirs of Line, who fucceed by
Law, o

2. A tailzied Fec is that, which the Qwner,
by exercifing his inherent Right of difpofing
of his Property, fettles upon others than thofe
to whom it would have defcended by Law.
The Cuftom of tailzicing Eftates was handed
down to us from Normandy; and the Word
Tuilzie, from the FEveuch Tailler, imports a
cucting off the lineal Heirs. A Tailzie is
properly made, by naming feveral Perfons to
fucceed one after another ; as when Lands are
difponed to one, and the Heirs of his Body,
or to his Heirs Male, or his Heirs of fuch a
Marriage, which failing, to another Perfon

“named, and to his Heirs of fuch a Kind; and
fo to a Third, or further, according to the
Humour of the Difponer, as he thinks fit to
make the Tailzie long or fhort. The Perfon
in Favour of whom Lands are tailzied in the
firlt place, is called The Inftitute, o: firlt Mem-
ber of the Tailzie; and thofe to whom, failing
him and his Heirs, they are provided to go, are
called Subftitutes, or fecond, third, &e. Mem-
bers of the Tailzie.  Secing Tailzies divert

‘ G 3 : - Sues
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Succeffion from the natural and common
Channel, they are ever ftrictly interpreted.

3. Perfons fometimes grant Bonds, or enter
into Contrads, whereby they oblige themfelves,
and their Heirs of Line, to refign their E-
ftates in Favour of fuch and fuch Heirs of
Tailzie. 'Which Bond or Contra&, if gra-
tuitous, bindsthe Granter once to Tailzie, tho’
not to continue the Tailzie : But if made fo
an onerous Caufe, cannot be altered. -

4. Where aformal Tailzie is made, if a Pro-
prictar do only Subftitute the Perfons who are
to fucceed to him one after another, which
is called, 4 fimple Tailzie: 'This Deftination

- may be broke or altered by the Maker, or by
any of the fucceeding Members, even tho’ In-
hibition were ferved théreon. Tf the Maker of
the Tailzie oblige himfelf and his Heirs of In-
tail not to alienate or alter, neither he, nor
any of thefe Heirs can do fo, by any volun-
rary or gratuitous Deed, which may be re-
duced upon the A& of Parliament 1621, as

- done in Defraud of the Heirs Subftitute, who
are Creditors by the Claufe. But the Maker
of a Tailzie and his Heirs may, notwithftand-
ing of an Obligement therein, not to alter or
alienate, difpone for a neceffary onerous Caufe,
or the Lands may be adjudged for their Debt :
‘Tho’ Inhibition us’d upon the Clanfe makes
all fubfequent Deeds, even for onerous Caufes,
recucible. Sometimes the Claufes not to alie-
nate ot alter, or contra&t Debt, are backed with

SIS SR CL R R R Claufes
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Claufes irritant and refolutive. A Claufe Irri-
tant is, a Provifion that a2 Right or Deed fhall
be null and reducible for the future, if fome-
thing be done or omitted by the Receiver. A
Claufe refolutive is, a Provifion declaring 2
Right or Deed to havc been null from the
Beginning, upon the Receiver’s doing, or fail-
ing to perform what is expre(s’d, or in fome o-
ther Event.  When a Tailzie is made with ir=
ritant and refolutive Claufes inferted in the
Procuratory of Refignation, Charter, and Pre-
cept of Safine, that it thall not only be unlaw-
ful o the Heirs to fell, anailzie, or difpone,
or contra& Debt, or do any other Decd where-
by the Lands may be adjndged or evicted from
the other Subftitptes in the Tailzie, or the
Succeffion fruftrated ; but alfo, that the Deeds
of Contravention fhall be null, and that the
next Heir of Tailzie may purfue Declardtor
thereof, paffing by the Contraveener without
reprefcntmg him, and ferve Heirto the Perfon
who died laft infeft in the Fee, and did not
Contraveen. 'This Tailzie being judicially au-
thorized of Courfe by the Lords of Seffion,
and recorded in the Regifter of Tailzies, and
the irritant Claufes repeated in all after Con-
veyances of the tailzied Eftate to any of the
Heirs of Tailzie, the Tailzie is real and ef-
fectual, both againft the Contraveener and his
Heirs, and againft their Creditors by Apprifing
or Adjudication, or other T'itles (¢). Again,

G 4 the

(2} A& 22. Sefl. 5. Par, 3 VIL >
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the omitting to repeat the irritant Claufes in
{ubfequent Conveyances to any Member of
the Tailzie, imports a Contravention againf}
the Omitter and his Heirs, to make the E-
ftate fall to the next Heir of Tailzie; but
not againft Creditors and fingular Succeflors,
contracting bona' Fide with the Perfons who
ftood infeft in the Eftate without any Irritancy
or refolutive Claufe in the Body of his Right
(a). A Deed done by a Member of Tailzie,
before the Sucgeffion fell to him, doth not im-
port an Irritancy, ' o

5. If a contraveening Member of Tailzie is
cut off by a Declarator of Irritancy, all the
Heirs of his Body are thereby excluded ; But,
if the Contraveener’s Son was wominatim {ubfti=
tuted in the Tailzie, the Son would fucceed,
tho’ the Father be cut off.

6. When 3 Tailzie is made with Clapfes irri-
tant to certain Heirs {ucceffively ; All which
failing, to return to the Divifor’s Heirs and
Affigns whatfoever: Thefe Heirs and’ Afligns
in the laft Terminatign, are not, upon the Re-
turn of the Fee to them, failing the Inftitute
and other Subftitutes, affeéted with the Irri-
tancies, For then the tailzied Fee becomes
fimple.

" 7. When a Tailzie doth not terminate in
Heirs whatfoever ; and all the Heirs therein
fpecified do fail, the Fee fhould not fall to the
Ring or other Superior, as ultimus Heres,
" | ‘while

(61) A& 220 Seﬁ: 1. Bat. 1: VIIYB
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whiie any Perfon can make up a T'tle thereto, -
as Heir of Line; tho’ it was once otherwife

decided (2}, Which rigorqus Decifion, dired-

ly groffing the Defign of the Maker of the Tail-

zie, and forfeiting a Man for the Error and

Omiffion of a Notary or Writer, to infert the

Claufe 5 which failing, to fuch a Perfon’s Heirs
whatfoever, hath been juftly difapprov’d as anc-

molous, by our greateft Lawyers;

8. A Tailzie is broke, by the Maker’s re-
ferving a Faculty to alter or innovate, at any
Time in his Life, & etiam in articulo mortis. In
which Calfe, if the Tailzie be made in Favour
of a Stranger, or one who is not alioqui Suc-
cefJurus, the Maker may alter ypon Death-
bed : But, if one hath conceived a Tailzie in
Favour of his Heir at Law, who would {uc-
ceed, tho’ it had not been made, he cannot
divert the Succeffion by any Deed on Death-
bed, notwithftanding the Refervation to alter
in Articulo mortis, A Power referved to alter
at any Time in the Life of the Maker of the
‘Tailzie, without the Addition, & iz Articul
mortis, implies only, that he can do {o in Liege
Pouftie. ,

9. The Effe& that Forfeiture of an Heir
of Tailzie, hath, with Refpe@ to Subftitutes
claiming after him, is fet forth in another

Place (4).

SECT.

(«) Fuly 1688, Tenatit contra Tenant, and the L. of Drum,
(b) ¥id. Parc IIL Book I. Ch. 3. '
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SECT. IL

@f Fees granted to one Perfon and his Heirs, and
thofe conceived in Favour of more Perfons and
their  Heirs.

WE have in Scotland, not only Fees of Lands
and Heritage, but alfo Fees of Money or Debts,
called Feoda Pecunia wvel Nominum : Of both
which, by Reafon of their Affinity in the ge-
neral Analogy of Law, I fhall here difcourfe.

Fees are granted to more Perfons, either
jointly, called conjun& Fees, or fubordinately.
" Conjun& Fees are conceived. either in Fa-
vour of Strangers and their Heirs, orto a Man
and his Wife, and their Heirs,

1, Where Fees are granted to two or more
Brothers, -or Strangers jointly and their Heirs,
all are Fiars equally, or for their Proportions,
and poflefls the Fees pro Indivifo, till a Divi-
fion thereof be made to them, by the A&ion
Communi dividundo. If a Bond be coneeived
fimply to Perfons in conjun& Fee, and the
Heirs of one of them; the Perfon to whofe
Heirs the Sum is provided, is regularly un-
derftcod to be Fiar. But this Rule holds on-
ly prefumptively, and may be overballanced by
ftronger Prefumptions : As, when a Father
takes Security in Lands to himfelf, and his Son-
nominatim, and the Son’s Heirs, the Father is
Fiar. Where there are divers Degrees of Sub-
ftitution of the Heirs of feveral Petfons, the
- | ’ - - Perfon
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Perfon whofe Heirs are firft in the Inftitution
or Subftitution, is Fiar ; and both thefe his
own Heirs, and the others {ubftitute aftér them
in' fecundis Tabulis, are Heirs of Provifion to
that Fiar. N o
2. When Lands are difponed, or Sums of Mo-
ney payable toa Man and his Wife in conjun&
Fee and Liferent, and their Heirs ; or their Heirs
in Fee; the Husband is Fiar, and the Wife’s
conjunct Fee refolves only ina Liferent :° Which
Interpretation of Law is founded upon the
Husband’s Prerogative and Dignity of his
Perfon, to whom the Wife is fubje@ed, as her
Head.” Yea, a Claufe in a Bond bearing a
Sum to have been borrowed from a Man and
his Wife, and making it payable to the longeft
Liver of them two in conjun@ Fee, and to the
Heirs gotten between them, or their Affigns;
which failing, to the Heirs and Afligns of the
Jaft Liver, makes the Husband Fiar, and the
Wife Liferenter, albeit fhe be the laft Liver.
But this Prefumption, of the Man’s being Fiar,
may be taken off by a ftronger contrary Pre=
fumption, where it is evident that the Fee was
the Wife’s, and a Liferent only defigned for
the Husband. As, if an Heirefs thould, with-
out any onerous Caufe, refign an Eftate fallen
to her after her Marriage, in Favour of herfelf
and Husband, the longeft Liver of them in
conjunct Fee, and their Heirs, and thereupon
both of them be infefc; the Wife would be
fole Fiar, and the Husband Liferenter ogy.
l 3 N i s 8 3 T ’ rs
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Or, if the Reverfion of Lands belonging here- :
tably tothe Wife, were taken to her Husband
and her, and their Heirs; the Wife’s Heirs

- would exclude the Husband’s. And, where
a Sum is provided to a Man and his Wife,
and their Heirs of the Marriage, which fail-
ing, to the Wife’s Heirs and Affigns; fhe is
Fiar: Becaufe, none other than the Fiar can
aflign. ,

3. A Right to Moveables, conceived in Fa-
vour of 2 Man and his Wife, and their Heirs,
muft divide betwixt both their Heirs, who {uc~
ceed equally thereto. ’

CHAP IIL

The general Ways of a;quiﬁng Right to Things,
confifting of Property and Poffeffion.

: Right to Things is acquired to one.
1. By his Fad and Deed called Occu-
\ pancy. 2. By Acceffion to what al-
ready belongs to him. 3. By the Deed of another.
1. Qccupancy is One’s taking Pofleflion of
"Things belonging to no private Perfon, by
Hunting, Fowling, or Fifhing in Places where
he hath Rightto dofo ; or, by finding a Thing
loft, whereof the true Qwner doth not appear
to claim it, after all Diligence ufed to difcover
him by Proclamation.
2. Acceffion is the acquiring Right to an
acceflory, by being Proprietar of the princi-i-
pal
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pal Thing. Acceffion is either natural, or arti-
ficial. Narural Acceffion is either Procreation,
whereby the Birth of Female Creatures that
belong to us, are ours, according to the Rule
Partus fequitur wentrem 3 or Alluviony which is
the infeniible Accretion of Earth to Ground,
bordering on a River, by the Force of the Wa-
ter. Artificial Acceffion is the adding one
Perfon’s Thing to another’s, In which Cafe,
that which is added for the Sake of the other,
as Ornament upon 2 Garment, or iz Dubio,
that which is of lefs Value, is reputed acceflory,
and follows the Principal : So, as the Owner.
of the former muft yield up the Pofleifion to the
Proprictor of the latter. But he, who thus
acquires the Property of other Mens Mate-
rials, is, liable to the Owner, in {o far, as
he is a Gainer. Again, Buildings belong to
thofe, who are Mafters of the Ground on
which they are built. But, a Recompence is
allowed to the Builder for his Work, and Ma-
terials that accrue to the Ground, in fo far,
as the fame is profitable to the Heretor of the
Ground, by affording him a greater Rent for
it.

3. A Right to Things, is acquired to one
by the Deed of another, cither in Immoveables,
or Moveables. Immoveables are acquired by
real and heretable Rights, partly vefted in
Vaflals, partly in Superiors. Moveables are
acquired by Obligations and perfonal Rights.
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