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INSTITUTES

OF THE 4

Law ofSCOTLﬂND.

VOLUME IL

Comprehending the

CrimMmiNaL L aw.

¥ HE Criminal Law of Scotland con-
% filts of two Parts. The firft of thefe
~ contains every Thing which relates
MY to the Naturc of Crimes and Offen~
ces of feveral Kinds, and their Punifhments.
The fecond Part fets forth the Manner how Of= -
fenders are judicially proceeded againft, and
brought to condign Punifhment.

Vol. 11 A PART
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2 Part L Inflitutes of the  Book I

PART I

Concerning Crimes and Offences,
and the Punifhment thereof,

BOOK 1L
Of Crimes and Offences in general,

% et O O D Ordcr and Government, Life,
el Property, Pofleflion, and other fub=
i {2 lunary Enjoyments, arc fenced and
ma {ecured by the Terror of pepal Laws,
made againft fuch as prefume to deftroy, hurt,
invade, or difturb the fame by Crimes or Of-
fences : Under which general Terms our Law
comprehends both- publick and privatc Crimes
and Offences ; that is, not only thofc which
have a dire& Tendency to the Detriment of
the Common-wealth, buc alfo fuch as morc im-

" mediately hurt private Per{ons.

CHAP L

Of the Nature of a Crime, and what doth
infer it. |

£, Crime is a punifhable A& of Injultice,
by committing what is forbidden, or

omitting to do what 1s commanded by Law.
Which
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Which is not fo to be underftood, as if any
Piece of Injuftice did not deferve Punifhment
proporticnable to the Difobedience of the Laws
but that many Injuftices, which are Crimes in
Rehgion, are not taken notice of by the Civil
Government, if they proceed not to fuch out=
ward A&s as give Difturbance to it. ,
2. There are three Things that diftinguifh
Crimes, and render them more or lefs hainous
and punifhable in the Civil Policy, wiz. 1. The
‘Characier or Quality of each Crime. 2. The
Principle or Motive which induced the Offen=
der ; one being engaged or moved to commit a
Crime or Offence, either out of a premeditate
Defign; or in the Heat or Tranfport of Paflion,
or through Imprudence. 3. The Circumftan=
ces, which are the Difpofition and Condition
of what attends and accompanies the Aé&ion,
and may have any Relation to it

3. No Action feems to be criminal; without
an evil Intention or wicked Defign, which i
dubio is not to be prefumed. But, becaufe this is
a fecret A& of the Mind, Law infers it, in fome
Cafes from ConjeGtures, drawn from the Quali-
ty and Chara&er of the Perfon; or the Nature
of the Fa&, or Circumftances attending it. A
grofs Fault or inexcufable Negligence, is equi=
valent to Guile or an evil Defign in lefler Crimes,
but not in thofe that infer Lofs of Life or Limb.
4. Not only fuch asa&ually commit a Crime,
but alfo thofe who are Accomplices or Acce(-
fories, called in cur Law 4rt and Part, are in-
. 2 volved
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volved in the Guilt of it.  Art and Part is in-
ferred, 1. From Decds previous to the Crime,
as Counfel and Perfwafion, or Command or in-
citing or hiring to do it, or to doa Thing un-
lawful that hath a probable ‘Tendency to pro=
duceit. Thus he whoorders an ther to wound
a Man, is guilty of Murder, if the Perfon hurt
chance to dy of the Wound given him And the
Commander to do a Felony is acceflory to ' it,
tho’ committed inanother Place, Time or Man-
ner than it was ordered. But fimple Knowledge
of a Felony to be done, will not make a Man
acceflory 1o it ; tho” he neither hinder nor reveal
it. 2.One may be acceflory to a Crime by Deeds
concomitant, as countenancing, aflifting, aiding
and abetting, or confenting, at the Time of
‘doing it : So be, the Affiftant knew him{elf to be
contributing to the Ccmmiffion of a Crime. Be-
caufe, one may happen innocently to affift a Cri-
minal, as when a Thief gets a Perfon upon the-
Road to help him to drive away ftollen Cattle,
as if they were his own. Perfons {tanding ar-
med at the Commiffion of a Crime, with a
Defign to affift the Adtors, or knowing what
was to be done, are reckoned Art and Part
thereof, tho’ they do not lend any a&ive Affi-
ftance. But one accidentally prefent, who is
merely paffive, neither encouraging nor oftering
to hinder the Fa&, is not underftood to be
Art and Part thereof. 3. A Perfon may be Art
and Part of a Crime after it is committed, by
knowingly refetting the Malefactor, and skree-
ning
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ning him from Profecution. There are no Ac-
ceflories in High Treafon, but all concerned in
that Crime are, in the Judgment of the kaw, .
principal Offenders.

5. Thofe who are Art and Part of a Crime
are punifhable as the principal Offenders ()
And Refetters, Suppliers, and Intercommuners
with declared Outlaws, or Fugitives from Ju-
ftice, are liable to the fame Pains that the Out-
laws or Fugitives might have been fubjetted to,
had they been convitted (4): It being highly

~reafonable. that thofc who enjoy the Prote&ti=
on of the Law, fhould difcountenance all Op-
pofers of it.  An ineffeGual Endeavour, or a=
bortive Attempt to commita Crime, is not com=
monly punifhable in the fame Way as if it had
been a&ually committed, but in a milder Man-
ner. Which Point may be more fully cleared
in the treating of particular Crimes, fuch At-
tempts being more {everely punifhable in fome
than in others. o

6. The difcuffing principal Offenders, be-
fore infifting againft fuch as were but Acceflo-
ries, 1s warranted by our old Law (ch, But
now it {feems that Acceflories may comé to be
tried, even before the principal Criminals are
brought to their Trial. For it is relevant, to
libel in general, that Perfons are Art and Part
of the Crimes charged upon them, without

- A3 , Ne-

() Quon. Attach. Cap. 83- A& 151. Parl. 12. 1. VI. (0) A&
144 Parl. 12, J. VL (¢, Reg: Majeft. Lib. 4. Cap- 24. Skeen
Annot. ibid, Quon- Attach. Cap, 83, Stat, David IL. Cap. 29.
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ceffity to {pecify the Way and Manner they
werc acceffory (4) ; fecing that cannot be well
known, till the Witnefles are examined. But
becaufc thercby the Jury rurn Judges of the
Rclevancy of the Qualifications of Art and
Part, it is advifable to fet forth in the Libel
the particular Faéts and Circumftances, from
which the general Conclufion of Art and Part
is drawn ; that the Juftices may determine the
Relevangy thereof, and nothing remain to the’
Cognizance of the Affize, but whether fuch
Fadts and Circumftances are proved.

CHAP IL

Of the Perfons who may commit Crimes,
and are punifhable for fo doing.

I. @ LL Subje&s, whether native, or tem=

porary (as Aliens refiding here with=

in the Kings Protection, and owing

local Obedience for the Time) may commit
and are punifhable for Crimes. A native Sub=
je&t o our King doth not, by his fwearing Al-
legiance to a foreign Prince or State, in whofé
Dominion he lives, and ferving by Commiffion
under {uch, transfer his Allegiance and Subje-
&ion from his Majefty, to that Prince or State
he a&s under, {0 as to excufe him from being a
I'raitor to his native Sovereign, Bug ferving
by fuch a Commifion, makes him to be recko=
. - ned
(4) A& 151 Parl 12, 1, VI,
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ned a Subje& to the Granter thereof with Re-

fpe& to all other Princes, or States, againft
whom he does any Aé&s of Hoftility. An Alien,
who was never under the King’s Prote&ion, in=

vading the Kingdom in a hoftile Manner, ought

not to be punifhed as a Traitor ; but isto be
dealt with, according to the martial Law, as

an Enemy, An Ambaflador guilty of high Trea~

fon againft the King’s Life, may be condemned
and executed ; but for other Treafons or

Crimes againft the Law of Nations, that may,

with Safety to the Common-wealth, be conni-

ved at, he may be fent Home with a Demand

to punifh him, or to fend him back to be pu-

nifhed. ,

2. The Guilt of offending againflt any Law,
neceffarily {fuppofirg a wilful Difobedience, can
never juftly be imputed tothofe who are either
incapable of underftanding it, or of conforming
themfelves to it. But Lawyers are not well a=
greed concerning all the Perfons who ought to
come under thefe Exceptions,

[1.] Offenders are excufable, in refpe& of
their Want of Reafon, as Childrgn under the
Age of Pupillarity, feem not capable to commit?
or to be punifhed for Crimes (z). And by the
modern Cuftom, Females, as well as Males, are
reckoned in criminal Cafes to be under Pupil-
larity till they are fourteen Years of Age: It
being thought hard to fhew more Tenderne(s
to Males, than to Females, who ought rather

A4 to
(a) Arg: A& 69.Par. 6.7, IV. junct. A& 20+ Par. 1.Sefle 5. Chs I,
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to be indulged, upon the account of the Frailty
of their Sex and Judgment (b).  Perfons alto~
gether turious, who bhave no Ufe of their Rea~
{fon, are, in the Conftruétion of Law, incapable
to commit Crimes (¢) : For they are compared
to, and put in the fame Category with Infants
(d), Abfenss (), and fuch as are dead (f),and
Mifchiet done by them is no more confidered,
than ifit were done by a Beaft, or the falling of
a Tilc from a Houfe (g). But thofe who have
lucid Intervals, and Tides of Fury, increafing
and decreafing as the Moon, upon which it de-
pends, are thought punifhable for Crimes com-
mitted 1 their lucid Intervals. When a Man
formerly of a found Judgment, is faid to have
been furious at the Time a Crime was commit=
ed by him, he is prefumed to have been then
found in his Mind, unlefs the contrary be made
appear. But mad Men having lucid Intervals,
are {fuppofed to be in Fury when they commit
Crimes; unlcfs it be either proved that they
had then lucid Intcrvals, or the Prefumption of
Fury be taken off by ftronger contrary Pre-
fumptions, arifing from pregnant Signs of Wit
and Contrivance difcovered in the Commiffion
of the Crimes, or from Malice which the Of-
fenders, before their Diftemper, bore to the
Perfons injured. A mad Man recovering the
Ufe of his Setifes, is not to be punifhed for a

Crime

(5) C. 6- Xo de homicidio 1. 4. 6§3- C- ad 1. Jul. Majeft. (¢) Stat,
2- Rob I. Cap. 23 () L. 3. 6 1. . de Injur. (¢) Le 2.6 3¢
ff. de jure Codicil. (f) L. 24.§ 1- ff: rate rem. hab: (g) L+ 4.
$ 2 ff ad )l Aquile o
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Crime committed in his Fury. Nor thould one
who is turned Mad, be punifhed bodily for a
Crime committed before his Diftemper. Thofe
who commit unlawtul A&sin their Sleep, are
confidered as Infants or furious Perfons, who
know net what they do (5) ; unlefs they, while
awake, were guilty of wilfully omitting to take
the neceffary Precautions againft thefe f{leepy
Outrages, or giving Occafion to them. V. g.
When a Woman knowing her felf to be hardly
roufed out of her Sleep, overlays a tender In-
fant, the is in fome Meafure chargeable with
the Death of that Child, for putting it in Bed
with her; becaufe fhe ought to know, that
fuch a Thing may happen to thofe whofe Sen-
fes are locked up in a dead Sleep. And if one
in ufe to rife and commit fuch Qutrages in his
Sleep, fhould in that State kill a Man, be could
not be thought altogether innocent ; feeing, in
refpe& of his Condition, he ought to have lain
alone, and caufed bolt his Chamber-door when
he went to Reft. Whatever Diftinétion the Do- .
&ors of the civil Law make in the Cafe of
Crimes committed by drunken Perfons, be-
tween thofe who are found feldom overtaken
with Drink, and habitual Drunkards: Our
Law f{uftains not Drunkennefs, as a Defence a-
gainft a Crime in any Cafe, to free the Offen—
der from the ordinary Punifhment ; Drunken-
nefs it {elf being criminal and unjuftifiable.

: : - f2] Of-

() Le 1 § 30 ff. de acquire vel amite Polle o 27. § 9. ffrad
I Aqully_
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(2.] Offcnders are excufable, in refpeé of
their Subjeétion to the Power of others: As when
one is compelled by mortal Threats, and irre-
fiftible Force, tocommit a Crime, of to be ac-
ceflory toit. But the imple Authority or Com-~
mand of a Husband, or Father, or Mafter,
doth not juftify a Wite, or Son, or Servant, com=
mitting a Crime in obedience to fuch Command
or Authority.

3. An Univerfity or Incorporation, which is
an aggregate Body exifting only in Suppofition
of Law, cannot properly be in Fault, or guilty
of Crimes committed by its Magiftrates, Go-
vernors, Rulers, or Adminiftrators in their
fingle Capacity of private Men, as Murder, a
Riot, Oppreflion, @c. But Law fuppofeth a °
colle&ive Body to be guilty of what the Magi-
firates or Adminiftrators thereof do amifsin the
proper Bufinefs of the Corporation, or of what
private Perfons do by Order or Connivance of
the Rulers and Managers in their publick Ca-
pacity ; and punifheth it in the habile Manner,
by Disfranchifing,’ Fining, or Confifcation of
fome Part of its common Good.

CHAP IL

Of the Pevfons agaz’nﬂ whom Crimes
may be committed. ;

1. YRIMES may be committed againft
thofe who are not capable to commit

them, as Children within the Age of Dif-
cretion,
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cretion, or mad Men. Nay, Crimes may in
fome Senfe be committed againft the Dead, by
railing at their Memory, ftopping their Burial;
defacing their Statues, raifing their Bodies, or
taking away the Ornaments from them (&) :
By which unlawful -Doings the Heirs and
Friends of the Dead, are properly underftood
to be offended, and may fue for Reparation.
For a Crime may be committed againft a Man
either dircétly in his own Perfon ; or indire&ly
in the Perfons of thofe under his Power or Af=
fettion, in whom he hath a fpecial Intereft, as
againft a Father, by an Injury done to his Child,
or againft a Husband, by an Injury offered to his

- Wife, or againft a Mafter, by an Injury done
to his Servant. ‘

2. Volenti non fit_ injuria, where he who fuf-
fcrs what isdone, hath Power to difpenfe with,
and pafs from it. 9. g. A Man cannot fteal his
own Goods; nor is guilty of Theft, by takin
away the Goods of another with the Owner’s
Confent.  But one’s giving Way, or confenting -
to A&s of Violence againft his own Life or Bo=
dy, doth not excufe the A&or: Becaufe no
Perfon has the free Difpofal of his Life and
Members (5).  For the like Reafon, Self-mur=
der, and a Man’s proftituting his Wife’s Cha—=
ftity with her own Confent, are highly criminak

3. What would be a Crime, if committed a=
gainft fome Perfons, may be lawfully done to

others.

(@)L' 1'54&‘“1-2.7-&;(11. o 1. & pre ff, ‘oiofs
() Lo 13- pro fb ad b Aquil, " 8 pr. ff. de Religiof
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others. Thus Law doth not much notice ver-
bal Injurics done to vile, infamous and profligate
Perfons (¢). Aud Homicide committed in the
Advancement, or Execution of Juftice, is law=
ful in fome Cales (d).

CHAD 1V.

Concerning the Punifbment of Crimes.

I, ICE is reftrained, and People are
kept within Bounds, by the Terror
of Punifhments and Forfeitures.

Punithment is the Correéion of a Crime com~

mitted, or an Evil that one fuffers, for the Evil

he hath done. Forfeiture is the lofing fome

Right, Privilege, Eftate, Honour, Office or Ef-

fects, in confequence of a Tranfgreflion of the

Law. Both are intended, partly, to fatisfy for

the Contempt of Authority, and Injury done

thereby to the Community and to private Per-

{ons ; partly, to {ecure againft fuch Offences

from others in Time coming, by the Terror of

the Offender’s Treatment, and from himfelf, by
cutting him off, or obliging him by the Smart of
his Sufferings, to future good Behaviour. One
or other of which Motives takes Place in the

Punifhment of every Crime, and fometimes all

concur to influence it.

2. Punith-

(¢) L. 22.C. ad I. Jul de Adulter. () A&8. Par. 3. J. V.
A& 33. Par. 1._J. VI. A& 22. Par. 1. Seff, 1. A& 6, Pare 1s
Sefl. 2« A& 4+ Par. 2, Sefly 2. Ch, II,
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2. Punifhments are infli&ed by the temporal
Courts, ( concerning which only I defign here
to treat ) either upon a Prefumption of Guilt,
withcut Trial ; or are the Confequences of a
legal T'rial ‘ '

3. Punifhments infliGed upon the Prefump-
tion of Guilt, are Torture,and Qutlawry. Tor-
ture isa grievous Pain infli&ed on a Perfon ac-
cufed, to make him confefs the Truths  Which
is pra&ifed in feveral Countrics, and formerly
was in Ufe in Scotland too. But the Claim of
Right declares, that the ufing Torture for or-
dinary Crimes, or without Evidence for others,
is contrary to Law, and no Perfon acculed of
any Crime here, can now be fubjeéted to Tor-
ture (4). Outlawry is the Punithment of him
who, being called in Law to anfwer for a
Crime, does contemptuoufly refufe to appear,
and is therefore declared Fugitive, and put to
the King’s Horn. The Effe&t whereof is; that
the Qutlaw is difabled to ftand a Trial, and
his fingle Efcheat falls to the King And in
fome Cafes, the liferent Efcheat of Perfons de-
nounced Fugitives for capital Crimes, falls to
his Majetty (5 ).

4. Punifhments infliGed after Trial, may be
divided into ordinary, and extraordinary, ot
arbitrary Punifhments.

[ 1. J Ordinary Punifhments are thofe ex-

prefly determined by Law. Such are either
corporal,

(«) 7 A. Capr 21. § § (8) AQ 118 Par. 120 A& 219+ Pate
4. J. VI,

b1
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corporal, or civil. Corporal capital Punifhtment
( which takes away the Life ) is performed ei-
ther by beheading the Offender on a Scaffold,
with an Inftrument called the Maidens; or b
hanging him on & Gibbet by the Neck till he
be dead ; or by burning his Body at a Stake.
Confifcation of the Offender’s Moveables to his
Majefty, is, by Cuftom, the undoubted Con-
{fequence of any capital Crime: Becaufe mobilid
Jequuntur perfonam. Corporal Punifhments not
capital, are Imprifonment, cropping the Offen-
der’s Ear, or nailing it to the Trone, branding
{ome Member of the-Body, whipping through
the Town, putting the Feet in Stocks, or the
Neck in Jogs, and the Difcipline of the Cor-
reGion-houfe. Under civil Punithment I com-=
prehend Banifhment, Confinement to a certain
Place, the Pillory, making publick Conteffion of
the Crime, and asking Pardon for it; and a
pecuniary Punifhment, cailed a Fine, or A-
merciament, or Mul&. Where a Fine is deter~
mined by Statute, it muft be paid whether the
Offender be rich or poor; whom Law {ub-
je€ts, if unable to pay, to fome corporal Pu-
nifhment, conform to the Rule, gui uvn habet i
are, luet in pelle. Such Fine is to be taken up ac-
cording to the Rate Money gave when it was
impofed, or to be augmented according to the
current Value of the Coin (¢). Unmarried
Women are fined according to their own Qua-
lity. But Wives are confidered and fined ac-
cording

() A& 70. Pare 11, T, VT,
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cording to their Husbands Quality (). A Huf~
band is not liable for his Wite’s Fine, where he
is not exprefly {ubjected thereto by Statute ¢ As
he is to pay his Wife’s Fine for Curfing and
Swearing (¢). All Fines belong to the King, or
thofe claiming under him : Becaufe the Courts
of Juftice are fupported at his Majefty’s Charge;
and wherever the Law puts the King to.any
Charge for the Prote&ion of his People, it pro-
vides Moncy for that Purpofe.

The ordinary legal Punifhments are aggra-
vated, in fome Cafes, with Circumftances of
Pain and Difgrace. As, 1. Where the Crime is
very hainous. 2. In refpe& of the Place where
it was committed. So Troublers of the Church,
or who raife any Fray (f), or commit Slaugh-
ter ( g ) there, or in the Church-yard the Time
of divine Service; Strikers or Hurters of any
Perfon within the Courts of Seflion or Juiticia=
vy, -while the Lords are fitting, or before any
inferior Judge ( 4 ), are more {everely punifhed
than thofe who commit fuch Offences elfewhere:
3. Punifhment is aggravated by the Chara&er
and Quality of the Perfon injured. For the kil=

Mling a Lord of Seffion or Jufticiary (i ), at-
tempting to kill, {triking or wounding a privy
Counfellor in the Execution of his Office (%},
aflaulting or beating any Judge, Magiftrate, or
; Mi-

(4) A& 103 Par. 7. 1. VI. A& 38. Par. 1. Sefls 1. Ch, TL. (e) 1bid.
( A& 27. Par. 11. 1. VL (2) A& 118. Pare 12.7. VL. () A&
}7§‘ Peu" 13‘ Jo VI' (1) 7A' Capo PAY 9 8. ) 9 At Capc I‘u
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Minifter of the Gofpel ( Z), beating or curfing
of Father or Mother (7 ), are more rigoroufly
punifhed than the like Offences committed a-
gainlt other Perfonsy and feandalum magnatum
more than verbal Injuries done to Commoners.
4. Punifhment is heightned where the Offep=
der is found to have been often guilty ( nSK;
becaufe he who frequently commits the fame
Crime, is reckoned incorrigible. Thus the
third Theft, even of inconfiderable Things, is
capital. A vagabond, ftrong, idle Beggar, who
hath been once burnt in the Ear, and {courged
for his vagrant Way of living, if he fall into
it again, is liable to the Pain of Death (o ).
Maintaining or defending advifedly, a fecond
Time, the Authority of the Bifhop of Rome,
within the King’s Dominions, is Treafon (2 ),
tho' that Offence is not Treafon of its own Na-
ture. So that, in Crimes, the gentler Method
is often tried for the firlt Offence, which per-
haps may prove effeGual. But wherc a Statute
makes a fecond Offence Felony, or fubjeéts to a
heavier Punifhment than for the firft; it is
implied, that fuch fecond Offence ought to
be committed, after a Convittion for the firft.
From whence it follows, that if it be not {o
laid in the Indi&ment, it {hall be punifhed on-
ly asa firft Offence. 5. Punifhment 1s aggra=

“vated by reafon of the Time of committing the
Fag&.

(?) A& 4- Par- 2- Sefl” 2.Ch. IL (m) A& 20: Par- 1+ Seff. 10: Che
1L (») 31 in fin. C de Epifc audient. 1 28 § 3& 10 ff. de
peenis: (0) A& 74 Parv6. Jo VI () § Eliz- Cap: 14§ 100
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Fag&, Thus Night Thieves are more feverely
punithed than thofe who pilfer in the Day-
time.

_Agiin, Lawiers allow fomething of the ordi-
nary Punifhment to be remitted and difpenfed
with in fome fpecial Cafes, 4s 1. Tho  they ex~
cufe none upon the Account of Ignorance of the
Laiw of Nature, or who offend deccitfully or
clandeftinely ; Yet they are favourable to Women
and Boors or Peafants when found to trip in{fome
Cales, thro’ Ignorance of mere pofitive Law.
2. Succefs doth fometimes plead Favour to an
unwarftantable A&ion (7 ): As when a Soldier
attacks and beats the Enémy, contrary to the
fuperior Officer’s Order; tho’ Ill is not to be
done that Good may come of it. 3. A fponta~
neous Confeflion of a Crime before the Offender
is committed to Prifon, or at leaft beforé he is
conviéted, is held to be a Ground for mitigat=
ing the ordinary Punifhment. 4. Tho the
Judgment againft Peers for high Treafon bé the
{fame with that of Commoners; yet, by the
King’s Favour, it is ordinarily reftriéed to Be~
heading. T o

It would feem, that, by the Law of Scotland,
wheére two Punifiments of the fame Crime are
appointed by different Statutes; both cannot
be inflifted, unlefs that be exprefly provided in
thie later Statate § and that if the laft perial Law
do not extinguifh the firk Punithment, the Of-
tender fhould only undergo either of the two.
Vol. II. B So

{9) L 2. § 70 fl, de Orige jure , e
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So becaufe {everal Punifhments fucceflively ap=
pointed for one Fault, might be thought preju-
dicial to one another, it was expre{ly caution=
ed in a particular Cafe, that the one Pain
thould not ftop nor ftay the other (r ). .

[ 2.} Arbitrary Punifhments .are . thofe
which are left to the Difcretion of the Judge to -
determine, according to the Caufe or Nature
of the Offence, Time and Place, when and
where committed, the Chara&er and Quality
of the Perfons offending and offended, @,
Where a Statute impofes a Fine at the Will
and Pleafure of the King, that is intended of
his Judges, who are to impofe the Fipe. But
a Judge cannot, in fuch arbitrary Capacity, in-
fli& the Pain of Death. And in the impofing
an arbitrary Mul& or Fine at the Difcretion of
the Court, Regard is had to the Poverty or
Wealth of the Criminal. The impofing extra-
ordinary Fines, and the difpofing of Fines and

- Forteitures before Sentence, is contrary to

Law (f)-

CHAP. V.

How Grimes and Qffguces are extinguifb-
ed and abolzﬂred%m ,

Y, RIMESand Offences are extinguifhed, °
’ not only by the natural Death of the

—+ Offender before his Trial, or by repeal=

ing the Statute againit which they were com-
- mitted,
) 7A§§,z4s. Path 1s5. J. VI, (/) Claimof Right 169,
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thitted; befofe he is brought to Tridl ; but ak=
fo fevetdl other Ways, as 1; By the Offerider’s
undétgoing the Panifhtment of Law, and by hi¢
Acquirtal of Abfolution. 2. By Prefctiption,
of the Courft of Timeé. 3. Bya Paidon.

The Abolitioti of Crimes, by the Oﬂ'énder? undergo<

ing the Punifbment of Law, and by bis Acqm'ttal,
 or Abfslution. U

i. Y T is no lefsunreafonable; that one thould
~ R be punifhed twice for thé fame Fa&,
thdn it i$ unjuft to exa& twice Payment of the
Janie Deber  Ifthe fitht Punifhment was infliG-
ed by thie Sentence of a competent Judge, ‘and
faitly proportioned to the Crime, fo as both
vindicth publica, and the private Intereft of the
Party injured, are fatisfied ; but no otherwife.
['hioc’ 4 Perfon, upon whom Judgment hath paf-
¢d, cannot be again indiGed for the fame
Crinié, 4t the Suit of the fame Purfuer ; he
may for a greater Offence that is ligble to a
tieavier Punifhshent ; and may be indi&ed a fe-
cond Time for thie fame Crime, where Repa-
fation is to be made to another Party. Anci-
ently; if a Thief hung up, fell down from the
Gallows alive, he was to be no farther puniih=
ed (2 ) ; as if he had been faved by a Miracle
of Providence. But now, if a Perfcn hanged
- B 2 up
(4) Reg. Majefts Libs 40 Cap. 150 ,
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up for Felony; falleth down, thro’ the Rope’s
breaking, before he be dead, he may be hung
~ up again : For the Judgment of hanging is not

fully executed, till the Criminal be dead.

- 3. Ongaccufed before an incompetent Judge,
or againff whom an infufficient IndiGment is
brought; being acquitted, and the Diet againft

him deferted, for Want of Authority in the
Judge, or becaufe of Informality in the Pro-
ceeding ; fuch Acquittal will not hinder him to
be indicted de nowo for the fame Crime: Be-
caufe, the Law had not its End, and the In-
di&ee was not difcharged upon the Account of
his Innocence, nor was ever in Danger from

fuch a Trial.  But one fpfficiently or relevant~
ly indiGed before any Court that hath Jurifdi-
‘&ion of the Caufe, being acquitted upon the
Verdi& of a Jury finding the Indi@ment not
proved, cannot be put to anfwer toa new In-
di@ment, for the fame Offence, at the Suit of
the fame Accufer: Becaule a Man fhould not
be brought in Danger of Life for one and the

fame Offence, more - than once, However an
Acquittal from an Indi@ment commenced by a

private Party, is no Bar to an after Indi@ment
in the Sovereign's Name, who cannot be ex~
cluded from his Right or Cafualties by the
Suit of any private Parties injured; or by their

Silence or pafling from the Offence (4).

TIT.

€¢) A& 76, Path, 11, J. VE
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TIT .

The Extinflion of Crimes by Prefeription, 'or-" the
- Gourfe of Tine. T

1. T)Refcription jn Mattets criminal is no
L lefs, if not more, neceflary than in ci~
vil Cafes, that People may not ly under a per-
petual Ungertainty as to their Lives and Poffef~
fions. All Crimes with us {as by the Civil
Law ) prefcribe in Twenty Years (a), except
fuch as are declared to be extin® in a fhorter
Time, . - | v '
2. None can be profecuted for any Crime of
T'reafon that may occafion Corruption of Blood
to the Offender or his Heirs, or for Mifprifion
thereof, unlefs the IndiGment be found by a
grand Jury within Three Years after the Trea-
fon or Offence committed : But any who de~
fign or attempt to aflafline the King, may be
tried at any Time (5). Treafons by maintain=
ing foreign Authority, or the Authority of the
See of Rume, or by-bringing in and executing
Bulls or Inftruments from Rome, or withdraw-=
ing any to the Romifb Religion, or by being re-
conciled or withdrawn to that Religion, are ta
be enquired of within Year and Day after fuch
Offence committed (). Treafon by making or
’ B3 ~ attempt=

(a) L. 12, €. ad. L, Cornel, de Falf. 1. 2 & 3. ff. de requir.
“vel abfénts damn. L 1. § 3 & 4. fl de jure fifcis (6) 7 WLIIl,
"Cap.3.§ 5 &6, (c) 23 ElizoCap.1, § 8, :
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attempting to make or mend any coining Tool
or Inftrument prohibited, or by-marking of Mo=
ney round the Edges with Letters or 'Grain~
ings, muft be profecuted within Six. lt:doqths

after the Offence (d). No Perfon can pe tried
for denying the King’s Title, or aflerting an‘y
other pretended Right to the Crown, by advil=
ed Speaking, unlefs fworn Information of fuch
 Words be given before a Juftice of Peace, with=
in three Days after they were fpoken, apd the
Offence be profecuted within three Months af--
ter the Information (¢). Minifters of Epifcopal
Congregations muft be %rofccutefd for not ex~
prefly praying for the King and Queen, ¢&v..
within two Months after the Offence (f). No
Perfon can be profecuted upon the Statute of
1 Geo. L. Cap. 5. intituled An At for preventing
Tumults aud riotous Affemblies, and the more
Jpeedy and effeétnal punifping the Rioters, unlefs
{uch Profecution be commenced within twelve -
Months afrer the Oftence (g). Agtjon for
wrongous Imprifonment prefcribes, if nog
purfued within three Years after the lalt Day
of fuch Imprifonment; and tho commenced
within that Time, if notinfifted in yearly there-
after () - N

TIT:
(d) 7 A.Cap. 25. § 2."(¢) 6 A. Cap. 7+§ 3. (f) 10 A,

Cap.7. § 12, (g)1Go L Cap, 5. §8, (h) A& 6. Sefl, 8 & g
Fay . (SO0 Ooes S8 () A& 6 56l 3 &
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TIT, 1L
; Concerning Pardons of Crimes,
1.t l Y He Stroke of Juftice againf Criminals

may be put cff, or their’ Punifhment

avoided and difappointed, by the Sovereign’s
A& of Grace, which is either temporary, or
perpetual. A temporary Ac of Grace called a
Refpite (a), or a Reprieve, is a_Prolongation of
the Time appointed for an Offender’s Executi~
on. A perpetual A& of royal Grace or Cle~
mency, termed a Pardon, is an abfolute Remif-
fion of a Crime, or a giving up the Punifhment
due toit. A Pardoniseither general,orparticular,
2. A general Pardon forgives all Offences of
all the Subje&s, not particularly therein except-
ed. This commonly paffes in Parliament, and
is called an A& of Indemnity. Which is to be ta-
ken moft beneficially for the Subje&, and moft
ftrongly againft the King. For where fuch a
general Pardon excepts Murders, neither Self-
murder, nor prefumptive Murder upon the A&
21. Seff, 2. Parl. . and M. are underftood to
fall under the Exception. But when Crimes
before, and unto a certain Day are pardoned,
the Pardon ftops when that Day comes, and
Crimes committed upon that Day remain un~
fargiven. Tho’ a géneral A& pardoning all Fe-
lonies, &'c. done before fuch a Day, pardons
Homicide from a Wound given before the Day,
o - . whereof
- (a) A& 94, Par, 13, T 1,
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whereof the Party died not till after the Day :
Becaufe the Stroke, which was the Caufe of
the Death, being pardoned, all the Effeés of
it are confequently pardoned. |

3. A particular Pardon is the forgiving a par=
ticular Perfon’s Otfence, out of fome {pecial
Regard to him or his Family, orto other Gir=
cumftances. Such a particular Pardon, after a-
Signature under the King’s Hand prefented in
Exchequer, pafleth under the great Seal.

[ 1.] Becaufe ill-conditioned Perfons arc en=
couraged to commit Crimes, in hope of eafily
procuring Pardcns, the Sovereign’s granting
Pardons unadvifedly, and with a carelefs
Hand, hath been reftrained by Interpretation.
Thus a Pardon obtained by Mifrepre entation,
where the King was not apprifed of the Hai~
noufnefs of the Crime, or by falfe Suggeftion,
is void, and may be ftopt at the Exchequer till
his Majefty, be rightly informed, and his far-
ther Pieafure known. No Man can be pardoned
by Implication, buf only by ‘exprefs Words.
Therefore Sir Waler Rawleigh was executed in
England anno 1618. upon an Attainder of high
Treafon againft him a Matter of 14 Years be=
fore, n~twithftanding the King's interveening
‘Commiffion to him ( therein called his true and
loyal Subje&) to go into Guincea, with Autho-
rity to execute martial Law, and Power over
the Lives of other Men ; which Power over the
Lives of others, he pleaded as an implied Par-
don of his own Life.  But the Court rcje&;d_
pon of his own Lite. HuR O M TR his
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this Plea. A Pardon ot all Felonies, extcnds
only to common Fclonies, and not to high
Treafon ( 4 ), or Piracy, which muit be expref~
1y mentioned in a Pardon thereof. A general
Claufe forgiving all Crimes, will not fecure-
from a Profecution for any Offence greater than
thofe particularly exprefled in the Remiffions.
Tho® a Pardon for Slanghter hath, with us,
been underftood to comprehend Murder as a
Kind of it. Our Princes have indeed, at the
Defire of their Subje&s, confented to the Clo-
fing their Hands by temporary Laws and royal
Promifcs, from granting Pardons for Murder,
or Slaughter committed by forcthought Felony
or Malice, except for the publick Good, with
Confent of Parliament (c¢). But Pardons of
Maurder are allowed, and the Power of pardo-
ning all Offences underftcod to be an infepa-
rable Incident to the Crown, and its royal Pre-
rogative. However no Pardon is pleadable to
an Impeachment of the Houfe of Commons (d):
. [2:] The King may pardon any Offence
whatioever, fo tar as the Publick is concerned
But fuch a Pardon doth not. foreclofe or bat
any Right or legal Intereft, Benefit or Advan-
tage vefted in the Subje&, or hinder private
Parties to claim Reparation of their Damages
fuftained by the Crime pardoned, called an 4/~
fithment. Law requires to the Validity of a Par-
: Lo , ~ don,

() 13 R, IL St 2, Cap, 1, (c) State Dav. IL Cap. so,

At 63.Pail. 6.Jo IV A& 136, Pars. J. VIe (4) 12 W. Ii,
Cap.2.§ 3. in fin. - o




forbes institue insides.QXD 30/10/2012 12:10 Page 546@

546

26 Part L Inflitutes of the = Book I,

~ don, that the injured Party confent to it, and
freely difcharge all Grudge and Revenge, gpon
account of the Crime (e ); which Dilcharge
ﬁms under the Name of Letters of Slains. But
emiffions are ordinarily granted without pre-
vious Letters of Slains: For the Praviding
that 2 Remiffion granted before the Party grie-
ved is fatisfied, fhall be null (f), is only fo to
be underftood, that fuch a Remiffion is incfie-
Qual, till SatisfaQion be given to the injured
Party, A Remiffion may be granted to a Cri-
minal, either before, or after his Trial.
 [3.} When one prolecuted for a Crime pro-
‘duces 2 Remiffion, with Letters'of Slains from
the Perfons injured to ftay his Trial, the Re-
miffion is recorded in the Books of Adjournal,
and the Diet deferted againft him. Upon which
he is immediately difmiffed and fet at Liberty.
If fuch a Perfon hath not Letters of Slains, but
only a Remiffion paft under the great Seal, he
§s. fet at Liberty upon finding Surety to affith
and fatisfie the Parties injured, as the Barons
of Excbequer fhall modifie; If the Remiffion
be only under the King’s Hand, and not paft
the Seals, he muft find Surety beth to expede
the Remiffion, and to pay an Aflithment to be
taxed by the Barons, The Acceptance or fimple
taking of a Pardon isan Argument of Guilt,
tho’ it do not amount to a Confeffion of the
~ Crime: Secing that may perhaps be done fgr
' - the

- (¢) A& 169, Par. 130 Jo VI (£) Stats Dave Il Cape 44¢ A&
:171.! Paﬂ! 13, Jo vl . .
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she more Sequriry, to let his Mind at Eafe, Bag
he who pleads a Pardon for a Crime, tacitely

confeffeth, and by ufing the Remuffion is under-
ftood to take Guiltupon him. |

© CHAPR. VL
T feveral Kinds of Crimes ond Offences,
I, IN Scotland we do not ewn the Diftin&jon

of the Civil Law, betwixt private and
publick Crimes; all Crimes and Offens
ces are here confidered as publick, it being the
publick Intereft that noneg fhould pafs unpuni-

2. But we have feveral other diftinguithing
Clafles and Orders of Crimes and Offences: As
thofe that ate capital or punifhed with Death,
and fuch asare not capital ; ordinary Crimes
whereof the Punifhment isexprefly determined
by Law, and extraordinary or agbitrary Crimes,
which are left to the Difcretion of the Judge, to
be punithed more or lefs feverely according to
Circumftances; ftatutory Crimes, which are
created and punifhed by Statute, and thofe pu-
nifhed by Cuftom only ; the four Pleas of the
Crown, iz, wilful Fireraifing, Rape, Mur-
der, and Robbery (), fo called becaufe the
Cognizance of ‘thefe doth properly belong- ta
the King’s Jufticiary Court, tho’ that P;“V*"

Tege

( #) Leg. Malcolmi 1L, Cap, 13+ Quon, Attachs Cape 76,Staty
© ez, 10y Gap, L4, " s :
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lege is not well obfervea; and many Crimes

have no particular Names, but pafs under fome

very general Denomination, as Leafing-making,
-and Stellionate. : ’

3. Crimes and Offences may, under divers
Views, be varioufly diftinguifhed, and placed
in different Orders, but I fhall range them in
what I ceneeive to be the moft {imple and natu-
ral Way, by dividing them, 1. With refpe& to
the Obje@s they may have Relation to, or the
Partics injured," into thofe more immediately
levelled againft God, and fuch as Man is more
dire&ly offended by, 2. Many Crimcs may be
'more particularly diftinguifhed into thofe rela<
ting to Offices, Law-fuits, and the Execution of
Law and Juftice. Mean Time it is neceflary to
obferye, that there are fome Crimes apd n-
ces of a complex Nature, which confift of
double Chara&ers, and have Relation to more
than one Kind: Thefe fhall be ranked accor-
ding to what I think to be their moft natural
Situnation, o o

Of Crimes levelled more immediately
~ agamft God.

S\ HESE are Atheifm, Blafphemy, He-
08 rely, Apoftacy, Witchcratt, Perjury,

2 and other open Impicties, Immorali-
ties, and Profanenefs;
77 CHAP






