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BOOK IIL

- Of Crmes that touch the royal Au-
thorsty, Government, Peace and

Welfare of the Kingdom,

HERY C H Crimes are chiefly thele, viz.
% High Treafon,and Mifprifion there-
Y9 of; recognizing the Authority of
b= the Pope, or any foreign Power,and
difowning thatof the King or Parliament ; Leaf=
ing-making ; Recufancy, and Non-conformity ;
Vagrancy ; wearing unlawful Weapons ;3
Breaches of the publick Peace; and common
Nufances. |

CHAP. L
Of High Treafon, and Mifprifion thereof.

< O W that, for improving the Union

of the two Kingdoms, the Law of

England, and no other Law, concern-

ing High Treafon, and Mifprifion thereof is to

take Effe& in Scotland (a ), 1 fhall treat of thefe

Crimes according to the Law of England, which
15 in {o far become the Law of Great Britain.

TIT.

§a) 748, Caps 22, § 14
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TIT L
 Of High Treafon.
‘ SECT. L
What is Hzgh TreaJon; and the [everal kz';éd: of if!

" TREASON (guafi Trahifon, from the
French @rabit, to betray ) is an A& of Treach- -
ery and' Infidelity againft the Security of the
King or Kingdcem, called High Treafon, from
its hainous and tranfcendent Nature. Butthis
Crime of various Kinds, cannot be fo properly
defined, as defcribed in the following particu=
lar Inftances of it. =~

1. Tt is High Treafon, to compafs or imagine
the Death of the King, or hisRoyal Confort the
Queen, or the Prince their eldeft Son, and Heir:
apparent to the Crown for the Time (#). By
the King, we are not to underftand a nominal
or titular King, as the Husband of a Queen
regnant, nor yet a King that is difpoflefled ;
but only the Sovereign, whether King or Queen,
regnant (4 ), for the Time being, whois in a=
&Gual Poffeflion of the Crown and Kingdom,
tho’ not de jure. Becaufe, the King in Poffef=
fion, being the only Perfonn who either doth or
can adminifter thé’Laws, and fecure to us all the
Advantages of Government ; he only can juftly

‘ D2 : claim’

{a) 25 Edw. III. St. §. Cap. 2, (b) 1 Mak. Sefl, 3. Cap, T,
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‘claim Returns of Duty, Allegianceand Subje&i-
on, The Privilege given to the Queen Confort,
is not extended to a Queen Dowager, after
Diflolution of her Marriage by the Demife of
the King. But that conceived in Favour of
the Heir apparent, belongs to the King’sfecond
Son, after the Death of the eldelt, and to the
¢ldeft Son of a Queen regnant ; tho it doth
not pafs to any in the collateral Line, till they
be declared Heirs apparent by the Parliament.
2. It is High Treafon, to levy War againft
the King (¢). Not only thofe who direétly
rebel againft the Sovereign, and tpke up Arms
in order to dethrone him, but alfo in many o=
ther Cafes, thofe who in a violent and forcible -
Manner withftand his lawful Authority, or en-
deavour to reform his Government, are {aid to
levy War againft him. 7, ¢. Holding out a
Fort or Caftle againft the King’s Forces, ot
keeping' together armed Numbers of Men a-
gainft his Majefty’s exprefs Command, or mak-
ing an Infurretrion in order to redrefsa publick
‘Grievance, and attempting unwarrantably to
redrefs it by Force, is held to be a levying War
~againft the King ¢ Inafmuch as fuch Pra&ices
are a tearing the Gevernment out of his Maje-
fty’s Hand, and an infolent Invafion of hig Pre-
rogative, in endeavouring to do by private Au-
thority, what he and his Judges, by Law ought
to do. A bare Confpiracy to levy War, is not
~ this Kind of high Treafon, unlefs War be actu~
’ ally

{¢) 4. 25 Edw, IIL Capy 24
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ally raifed: Tho’ it be an overt A& of another
Branch of Treafon, wiz. compafling and ima-

gining the Déath of the King, Butif fome

only of feveral Perfons, who agreed tolevy"
War, do aually appear in Arms; all who.
were in the Plot, whether they affifted in the

War or not, are equally guilty of levying War,
there being no Acceffories in high Treafon, but

all being Principals who are concerned- therein.

And there may be a levying War, where there

is no a&ual Fighting. ‘ C
3. Itis High Treafon toadhere to the King’s

Enemies, by giving them Aid or Comfort with-
in or without the Kingdom (d); or in any

Officer or Soldier in the King’s Army, to cor-

refpond ‘with, or give Advice or Intelligence by

Letters, Meflages, Signs, Tokens or otherwife

upon Land out of Britain, or upon Sea, to any

Rebel or Enemy of his Majefty, or to treat or

enter into any Condition with them, without

Licence from his Majefty, or the General, Licu-

tenant General, or Commander in Chief (e ).

Surrendring the King’s Caftles or Forts to his
Enemy for Reward, @¢. by his Captain there~
of ; or the very going to, and accepting a
Commifficn from the Enemy, and éntring his
Ships of War, in order to deftroy the King’s
Ships, or lifting themfelves in any Regiment be-
longing to the Enemy, and marching, tho’
they don’t come to a Battle, 1s adhering to the
King’s Enemies. ~

D3 4. Some
{d? d. 25 Edw. IIIalcaP'ZD (e) 7,A’ CaP' 4 547‘0 )
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~ 4. Some overt or open A& muft be alledged
in every IndiGment of High Treafon, confifting
in the Thought and internal Purpofe, as Treafon
in compaffing the Death of the King, &v. or le~
vying War, or adhering to the King’s Enemies,
Becaufe of thefe Words, and thereof be provably at=
“tainted by open Deed, which follow and are con-
ne&ted to the Treafons of compaffing the King’s
Death, levying War and adhering to his Ene-
mies (f). And as thefe Treafons are {everal
and diftin& Treafons, one of them cannot be
made an overt A& of another. Compafling the
King’s Dezth may be manifefted, not only by
overt A&s of a dire& Confpiracy to take away
his Life, as the providing Weapons, or confult-
ing the Means to kill him ; or aflembling with
others, and procuring them to attempt the
King’s Death: But alfo by fuch overt A&s as
{hew a Defign that cannot be executed without
Hazard of his Majeity’s Life, as the inciting by
Letters a foreign Prince to invade the Realm;
the bare confulting to levy War againft the
King’s Perfon ; aflembling together in order to
imprifon or depofe the King, or to compel him
by Force to yield to certain Demands ; printing
treafonable Boeks or Pamphlets. But Writings
kept privately in one’s Clofet, amount not to
an overt A& of high Trealon : Seeing thefe per-
haps were only writ by Way of Amufement or
Diverfion, or with a Defign to anfwer them.
1§, or how far Words only fpoken may, amount
i - S

{f) de 25 Edw. IIL Caps 2o
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to an overt A& of compaffing the King’s Death,
I fhall not take upon me here to determine,
there being different QOpinions about that Que~
ftion. Again, an Indi&ment for levying War,
or adhering to the King’s Enemies generally,
without thewing fome particylar Inftances, is
pot good.

5. It is High Treafon to violate, . e. to know
carnally the Queen Confort during her Marri-
age with the King, or the Wife of the Sove-
reign’s eldeft Son, and Heir apparent, while fhe
is married to the Prince ( g). For Violation
of the Queen Dowager, or Princefs Dowar
ger, is not high Treafon ; unlefs the Offence
be committed in fuch a Time after the King
or Prince’s Death, as there is a Poflibility of
the Dowager’s being left ewceinte. It is alfo
High Treafon in the Wife of the King or Prince,
to confent or yield to fuch a Thing, Again,
he is guilty of High Treafon who deflowers
the Sovereign’s eldeft Daughter unmarried at
‘the Time of the Violation (%), tho’ there was

- an elder Daughter than her who died without
Iffue. Becaule, failing Iffue male, the {ucceeds
to the Crown,

6. It is High Treafon, malicioufly, advifed-
ly and direétly to maintain and aflirm, by Writ=
ing or Printing, that our King is not the law=
ful and rightful Sovereign of thefe Realms, or
that the Pretender ( who fliles himfelf King
Sames the Eighth of Scotland ) hath any Right

D4 or
(2) d. 25 Edw, 11 Cap: 2. (/) Ibida
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or Title to the Crown, or that any other Per-
fon hath Right to the fame, otherwife than ac-
cording to-the 1 7. and M. Sefl. 2. Cap. 2,12
and 13. W.IIL. Cap. 2. and the A&s made in
Scotland and England mutually for the Union of
the two Kingdoms; or that the King, with
Authority of Parliament, cannot limit the
Crown and Succeffion thereto (7). It is alfo
High T'reafon, to correfpond in Perfon, by Let-
ters, Meflages, or otherwife with the faid Pre-
tender to the Ctown, or with any Perfon known
to be employed by him, or to remit or pay
Bills of Exchange or otherwife, any Money for
his Ufe or Service, knowing the Money to be
for fuch Ufe or Service (k); or to endeavour
advifedly or dire&ly to hinder any Perfon next
in Sycceflion to the Crown for the Time being,
o fucceed according to the Limitation to the
Proteftant Line by the Statutes aforefaid (7).
7. It is High Treafon, to kill the Lord Chan-
cellor, Treafurer, a Juftice of either Bench, Ju-
ftice of Affize, or any other Juftice afligned to
hear and determine, fitting in Judgment in
England (m) ; or to-flay any Lord of Seflion or
Jufticiary, fitting in Judgment within Scotdand (n):
- Becaufe thofe %)ﬁicers of Juftice, in the Exer-
cife of their Duty, do reprefent the King’s Per-
fon, who, by the Coronation Qath, is bound
to fee Jultice done. Ty :
\ : ’ / ' 80 €

(i) 6 A. Cap, 7. § 1, (k) 13 & 14 W. 1IL Cap, 3. (/) 1
A, (é)ap. 17. § 30 {m) d. 25 Edw, 1L Cap. 2, (n) 7 A Caps

2% 9 8a
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8. Itis High Treafon to eounterfeit or forge
the King’s great or privy Seal (0), or Sign
manual, or privy Signet or Seal (); or to
counterfeit his Majefty’s Seals appointed, by
the 24 Article of the Union, to be kept in Scoz-
land, wviz, the great Seal, privy -Seal, Cafhet,
Signet of the Juflticiary Court, Quarter Seal,
or Seals of Courts (g ).

9. It is High Treafon to forge the King’s
Coin ; or to import from any foreign Nation
the counterfeit Coin of this Kingdom (knowing
it to be falfe Money ) for Merchandize or ma~
king Payments (r), tho fuch falfe Money be
not actually paid away or merchandiz’d withal,
But bringing the counterfeit Coin of this King~
dom from Ireland, or other Place fubje& to the
Crown of Britain, is not Treafon. It is alfo
High Treafon to counterfeit foreign Coin of
Gold or Silver that is current here (/) ; or to
import {uch falfe Money to merchandize with
here (#). But uttering falle Money here, by
one who did not bring it fromabroad, is not
High Treafon. It is High Treafon, for Gain
to clip, wafth, round or file ( # ), or any way
impair, diminifh, falfify, {cale or lighten the
proper Coin of this Kingdom, or any foreign
Coin current here (x); or for any Perfon ('ex-
cept fuch as are employed in the Mint ) know-
A o ingly

(o) do 25 Edw. 1L Cap. 2. (p) 1 M..Sefl, 2. Cap. 6. (q)
7 A.Cap. 21, § 9. (7) d, 25 Edw. IIL Cap, 2. ([) r M, Sefl. 2.
Cap- 6. (t) 1 & 2 Ph, & M. Cap, 11, (#) s Eliz, Cap, 11.(x)
18 Elizs Cap. 1, N
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ingly to make or mend, or affift in the making
or mending of, any Punchion, Counter-pun~
chion, Matrix, Stamp, Die, Pattern or Mould,
whereby the Figure, Stamp or Similitude of
both, or either Side of current Gold or Silver
Coin fhall be made ; or te make or mend, or
affift in the making or mending of any Edge
for rounding the Edges of Money, with Let~
ters, Grainings or other Marks, like thofe on
the Edges of the King’s Coin, or any Prefs for
Coinage ; or Inftrument for cutting Blanks of
Metal, or to mark the Edges of any of the
current Coin, or diminithed Coin of this King-
dom, or any counterfeit Coin refembling it,
with Letters, Grainings or other Marks like
thofe on the Edges of Money coined in the
King’s Mint. It is alfo High Treafon for any
Perion to colour, gild, or cafe over with Gold
or Silver, or any Wafh or Materials producing
the Colour of Gold or Silver, any Coin refemb-
ling the current Coin of this Kingdom, or any
round Blanks of bafe Metal or courfe Gold or
Silver of the Size of milled Money, or to gild
over Silver Blanks to be coined into Pieces re=
fembling the current Coin of this Kingdom. It
is alfo High T'reafon, knowingly to buy, fell,
hide or conceal, or to have in his Houfe or
Poffeflion, without lawful Authority or Ex-
cule, any of the Tools or Inftruments before-
mentioned ; or to convey or affift to convey out
of any of the King’s Mints, any of the faid or
other Tools, Inftruments or Engines ufed about

« coin~
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coining Money, or any ufeful Part of {uch Inftru~
ments, ot to receive, hide or conceal the fame(y).
ro. For preferving the Sovereign, and the
Dignity of the imperial Crown frem Danger,
by lawlefs Incroachment and Ufurpation of the
Pope of Rome, and the tampering of his cunning
Agents and Miflionaries ; it is High Treafon to
execute or publifh, within his Majefty’s Do-
minions, any Bull or Inftrument obtained from
the Bifhop or See of Rome; or to promife, or
willingly accept of, Abfolution from thence (z);
or to withdraw any from the Proteftant to the
Romifh Religion, or move them to promife Q-
bedience to the See of Rome, or any other Prince,
State or Potentate ; or for any to be fo feduc-
ed from their natural Obedience to his Majefty
( aa ). Abfolving or withdrawing any from
their natural Obedience to the Sovereign, or
reconciling them to the Pope, or the being {o
withdrawn or reconciled either on the Sea or
beyond Sea, or within any of his Majefty’s Do~
minions, is High Treafon. But {fuch as are
guilty only of being reconciled to the Pope, are
free by returning into the Realm, and taking
the Oaths of the Government within' Six Days
after their Return (45). A Jeluir, feminary
Prieft or other Popith Ecclefiaftick in Orders,
who is a native Subje& to the King, coming in-
to, or remaining in the Realm, and not fub-
mitting to fome Bifhop or Juftice of Peace,
o N ' - with-
() 88& o W.IIL Cap. 25. jun&. 7 A. Cap. 25. (z) 13 E-
.l;i;; Cap. 2. (s ) 23 Eliz, Cap, 1, (b9 ) 3 Jam, L. Cap. 4.
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within Three Days, and taking the Oaths, ¢e:
is guilty of high Treafon. And any Student in
a Popith College, or Seminary beyond Sea,
not returning into the Realm within Six
Months after Proclamation made in Londor for
that Effe&, and {ubmitting to take the Qaths,
is alfo guilty of High Treafon (cc ).

1 1. High Treafon is incurred by the aggra-
vating Circumftance of Relapfing, after a for-
mer Convi&ion, into Crimes which of their
own Natute -are not treafonable. Thus, it is
high Treafon to maintain or defend advifedly
a fecond Time by Writing, Cyphering, Prigting,
Teaching, Preaching, the Authority, Jurifdi&i-
on and Power of the Bifhop or See of Rome,
within any of the King’s Dominions; or to
abet, procure, affift or advife the maintaining
or defending of it ( dd), - ' -

SECT. IL

The diftinguifbing Severities ufed towards thofe who
are guilty of High Treafon, '

1. HI G H Treafon is not bailable (a ).
Standing mute upon an Arraignment for this
Crime, is equivalent to a Convi&ion by Ver-
di& or Confeflion, and confequently {ubjeéts
the Criminal to the fame Kind of Judgment
and Execution, asf{uch a Convi&ion would C}Xm '

n

() 27 Elize Capy 24 (dd)'s Eliz, Cap. 10. () 3 Edwe e
Cap, 15, ’




forbes institue insides.QXD 30/10/2012 12:10 Page 581@

581

éhap 1. Law of Scotland. Tit. 1.§ 2. 61

An Alien or Stranger indi&ed of high Treafon, is
not allowed the Advantage of Trial per medieta= '
tem lingua, that is, by a Jury, whereof the one
Half confifts of Natives, and the other of Stran-
gers or Aliens ; which Strangers may, by the
- Law of Eugland, in their Trial for other Crimes,
pray the Court to allow them, and get. Nor
are there in high Treafon any Acceflories, but
all are Principals, who contribute towards it,
by A&ion or Approbation: -And whatever
makes an Acceffory in Felony, makes a Princi-

pal in Treafon. - Co
2. Altho’ fome High Treaforis be mote hai-
nous and odious than others, yet the Judg-
ment upon a Man; whether Peer or Common-
er, in all Cafes of High Treafon, not relating to
the Coin, is the {fame, and given thus : 7ux A.
B. are 1o be led to the Goal from whence you came,
aud from thence you ave to be drawu upon a Hurdle
to the Place of Execution, and there you are to be
hanged by the Neck, and being alive, to be cut down,
and youy privy Members to be cur off, and your Bow=
els t0 be taken out of your Belly, and there burnt, you
being alive 5 and your Head to be cur off, and your
Body to be divided in- four Quarters, and your Head
and Quarters difpofed of where his Majefty fhall
think fit. And the L.orp be merciful to your
Soul. But when fuch a terrible Sentence of
the Law is given agaitft a Peer, the King u-
fually remits the moft ignominious and painful
Parts of it, and pardons all of them except Be-
heading, which is a Part of the Judgment,
| This
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This Judgment implies, tho’ not exprefled, that;
1mo0: 'The Delinquent fhall forfeit to the King
all his Lands, Tenements, and Hereditaments,
in Fie fimple, or Fie Tail, Conditions, Entries,
&¢. (not Right of A&ions) which he had at

_the Time of the Treafon committed; or after-
wards, the Rights of all others than the Offen-
der and his Heirs being faved (% ). 2. His
Wife fhall lofe her Dower, ( not her Jointure.)
3. His Blood fhall be corrupted, by becoming
bafe as to his Birth, and he can neither inherit
as Heir to any Anceftor, nor have an Heir. 4.
All'his Goods and Chattels are forfeited from
the Time of the Convi&ion. But any Perfon
married and feifed before the firft of Fuly 170g.
of any Eftate Tail in Scot/and, affeted with ir-
ritant or refolutive and prohibitory Claufes,
committing high Treafon, while he hath Iffue
of that Marriage, living, or a Poflibility of fuch
Iffue, forfeits, upon his Attainder, the faid E-
ftate during his own Life only. = And after De-
ceale of the Pretendery no Attainder for High
Treafon fhall difinherit any Heir, nor prejudice
the Right or Title of any other Perfon, than
the Offender during his natural Life (¢ ).

3. Judgment againft a Man in Cafes of high
Treafon relating to the Coin, is given thus:
You C. D. are to be led to the Goal from whence
you came, and from thence you are tv be drawi upon

‘ a

(b) 25 Edw. 1IL. St. 5. Cap. 2. 26 H. VIIL Cap, 13. § 4o
33 H, VIIL Cap. 20. 5 & 6 Edws VI. Cap, 11, § 50 (¢) 7 A
Caps 214 Vide 1, Geo. L Cape 20. § 5,
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a Hurdle to the Place of Execution, and there you
are to be hanged by your Neck, until you be deads.
The Perfon attainted of this Kind of high Trea-
{on, doth forfeit his real and perfonal Eftate ;
but neither doth his Wife lofe her Dower, nor
doth it work Corruption of the Blood (4 ).

4. Jaudgment againft 2 Woman in all Cafes of
high Treafon, is given thus: Tou E. F. are to
be led to the Goal from whence you came, and frons
thence you are to be drawr upon @ Hurdle tothe Place
of Execution, and there you are to be burned with
Fire until you be dead. But the Judgment is u-
fually mitigated in the Execution, by firangling
the condemned Woman at the Stake before the
Fire takes hold of her.

TIT 1L
|
Concerning Mifprifion of High Treafon.

I8 Ifprifion in a large Senfe is applied to

L all fuch high Offences as are under the
Degree of capital, and nearly border upon it.
>T'is either negative and paflive, confifting in the
Onmiflion of fome Thing that ought to be done;
or pofitive and a&ive, thar confifts in fome Mif-
demeanour a&ually committed.

2. Negative Mifprifion of High Treafon, is,
an Offence confifting in the bare Knowledge
and Concealment of High Treafon, without any

‘ Degree

(d) s Eliz. Cap. 11, 18 Eliz, Cap, 1,8 & 9 W, 11l Cap,
25, jun&t, 7 A, Cap. 25 ‘ \ ‘ :
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Pegree of Affent thereto. For the Term Mif~
prifion from the Freuch Word Mefpris, doth pro-
perly fignify & Negle& or Overfight. To make
one guilty of this negative Mifprifion of high
Treafon, by not difcovering it, he muft know
the Traitors, or fome of them, and know the
Particulars of their Defign: Forcne who ison=
‘1y told in general, that there will be a Rifing,
without knowing any of the Perfons, or what
they defign, is not bound to make any Difco-
very at all. A Perfon, who has Knowledge
of a Treafon, is not fecure from the Guilt of
Mifprificn thereof, by difcovering in general,
that there will be a Rifing in Arms, unlefs he
difclofe the Plot and Plotters; nor even by a
full Difcovery of thefe to a private Perfon, who
is no Magiftrate, or hath no Authority to take
Examinations. If the Concealment of High
Treafon be accompanied with any Cifcumftan~
ces which fhew an Approbation thereof, it a=
mounts to High Treafon.

- 3. Under a&ive or pofitive Mifprifion of high
T'reafon, is comprehended the forging foreign
Coin of Gold or Silver, not current within the
Kingdom ; or the procuring, aiding and abet-~
ting the Offence (a ). -

4. One guilty of Mifprifion of high Treafon,
is adjudged to fuffer Imprifonment while he
lives, and to forfeit all his Grods, and the Pro-
fits of his Lands during his Life.

CHAP.

(4) 14 Elize Cap. 3¢
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CHAP. il

Recagnizing the Authority of the Pbp’e;e"
or any foreign Power ;5 and difowning
that of the King, or Parliament.

1. LL Subje@s are ordained to live
A and be governed by the King’s Laws;y
,,,,,, and by no Laws of other Countries
(2 ). All JurifdiGtions not zuthorized by King
and Parliament are difcharged, and the Exer-
¢ifers and Obeyers thereof declared pumifhableg
as Ufurpers of his Majefty’s Authority (4).
All Application to the Pope, for Title or Right
to any Thing in Scotland, is dilcharged under -
the pains of Baratry, that is, Banifhment and
Incapacity of Honour or Office {¢). And a]i
Appcals to Rome are forbidden (4 ). Notaries
are not to be made by the Emperor’s Authori-
ty, but only by that of the King (). '

2. Any Perfon who malicioufly and dire&-
ly by Preaching, Teaching; or advifed Speak-
ing, impugns the King’s Title to the Crowny
or aficrts any pretended Right thereto, other-
wife than according to the 1 7. and M. Sefl,
2. Cap. 2, 12 and 13. Mp. 1L Cap. z. and
the A&s made in Scotland and Eugland mutnal-
Vol. II. E . ly

£a) A& 48. Par. 3:Tam. L. A& 79. Par, 6. Jam. IV. (b )
A& r31. Par, 8. Jam, VL (¢) A& 2. Tar 1. Jam VI, (d) A&
Ffse Pailegs Jamu VI (e} A& 31, Pas, s, Jam 1L
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ly for the Union of the two Kingdoms; or that
the King and Parliament cannot limit the Crown
and Succeflion thereto ; incurs a premunire ( f).
Whichis punifhable by being put out of the King’s
Prote&tion, Forfeiture of Lands, Tenements,
Goods and Chattels to his Majeflty, and Impri«
fonment during the King’s Pleafurc (g): Pro-
vided Information of fuch Words be given upon
Qath,before one or more Juftices ot Peace,with-
in three Days after they were fpoken; and the
Offence be profecuted within three Months af-
ter the Information, and the Perfon be convi@-
ed by the Oaths of two credible Witnefles (4),

CHAP IL
Of Leafing-making.

1. EASING-MAKERS, and Tel-
l lers of Leafings (7.e. Lies) whe-
ther to the King of his Subjeds, or

to the Subjects of his Majelty, to the engend-
ring of Difcord betwixt the King and his Peo-
ple (a)y or the depraving of his Majelty’s,
Laws, or mifconftruing his Proceedings (4 ),
thereby to reproach the King or his Govern-
ment ; or the uttering flanderous Speeches to
the Difhonour or Hurt of his Majefty, his Pa-
rents or Progenitors; or the Hearers, who did
not apprehend f{uch Offenders, it in their
Power

€f)6 A. Capi 7. §2 (g) 16 Re 1L Cap. 5. (h) 6 Al
Cap. . § 3e
.Ea; A& 43. Par, 2, Jam. I, jun&, A& 83. Par, 6. Jam. Ve,

€b) A& 19, Pare 10, Jam, Vg
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Power ; or the Concealers, and not Revealers
of them (c¢), were formerly punifhed with
Death, and Efcheat of Moveables to the Sove-
reign. But now Leafing-makers and Tellers;
and Depravers of the King’s Laws, or who
mifconftrue his Majelty’s Proceedings, are lis
able only to an arbitrary Punifhment by Fining,
Imprifonment, Banithment, or,if they be poory
by corporal Punifhment, not cxtending to Life
or Limb (d).

2. Leafing-makers; and Tecllers of Leafings
to the King of his Subjects, are punifhable, al=
beit the Subjects do neot complain: It doth not
cxcufe the Crime of Depraving his Majelty’s
Laws, or Milconftruing his Proceedings, that
the fame is donc by Way of humble Petition
to the King himfelf, wherein Reafons are offered
for diflenting from them. Becaufe, private Per=
fons ought not to meddle in Matters of Go-
vernment without their Sphere: And if a Li-
bel, of its own Nature {fcandalous and feditious,
could be excufed under the Vail or Pretext of
a Supplicaticn, the Law might eafily be difap-
pointed, by conceiving {uch in the Strain of a
Mock-petition. Nor 1is it neceflary to prove,
that the Offender did fo, wish an evil Defign
againft the Government, which is gathered
from the Effe&. But a Preacher, who; in a
Sermon, after King ames VIs. general
Indulgence, allowing every one the free Exer-

- E 2 cife

¢) A& 134, Par. 8. jun&, A& Zosi Par, 14.Tam. VL (d)
4

(
A& 4. 5efli 1, Par. Q. A¢
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cifc of his Religion according to his own Pro-
feflion, told his Hearers, That they ought to be
fovry, that others than they did enjoy that Freedom,
and that o true Presbyterian would confent 0 al-
low Liberty of Confcience to thofe of any other Per-
fwafion; was not found guilty of Leafing-mak-
ing. Becaule the Expreflions libelled did not
properly concern the State or Government, but
Religion, importing ‘only that the Preacher
wifhed to fee all Men of his Religion : And
the Authors of Books printed for Toleration,
when difallowed by Authority, or againft it
when allowed, were ncvcr quarrelled as adling
-againft the Government, thefe bcing looket
upon as problematick Opinions.

CHAPD. IV.
Of Recufancy.

ECUSANCY, in the proper Senfe,
' R is a Diffent from the eftablithed Church
by Roman Catholicks, who own the
Pope as fupreme Head of the Church, and are
called Recufants, Since the Reformation, our
Law-givers, fearing the Pains taken by thol: of
the Romifh Church to imbroil us, more than a-
ny Danger from other Hereticks; have™ ufed
cxemplary Severity towards them, and taken
Care to root all Dregs of Popery out of Scoz-
lund, and prevent its rifing again, to endanger
the Government,

s, Papifts,
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~1: Papifts, or Perfons fufpeéted to be fuch,

are put to the Teft of publick Oaths. One re-
puted 3 Prieft, Jefuit, or trafficking Papift, or
who hath changed his Name, or goes under
another Name, or who is found in any Meet-
ing, where there is either Altar, Mafs-book,
or Veflments, or Popifh Images, or other
Trinkets of Superftition, may, 1f he refult the
Formula of Purgation from Popery, be banifh-
ed, never to return a Papift, upon pain of
Death (2). Such as refufe to communicate
once a Year, when lawfully required to do it
by their Paftor, may be fined according to their |
Quality (4).

2. They are put under many civil Incapaci-
ties. All Papilts or Perfons marrying Papifts,
are excluded from inheriting or enjoying the
Crown of Great Britain, which, as if thefe
were naturally dead, defcends to the next Pro=
teflant Heir (). They are farther, not only
incapable of Offices and Places of Truft and
Preferment in the State: Bur alfo all Papilfls,
or thofe fufpected to be fuch, cannot, till they
purge themfelves by taking the Formula, be
Tutors, or Curators, Schoolmafters, Tcachers
of any Science, Art or Excrcife, Governors,
Chaplains, Pedagogues, Chamberlains or Fac~
tors ; and nonc dare employ them in fuch
Trufts, under the paia of a Year’s valued Rent,
or 1000 Merks, if the valued Rent be Iefs, or

‘ E 3 the

(+) Ak 3. Seff. 8 and 9. Par. K.' W, (b) A& r7. Pan 16.
Jam. VL (¢) Art, 2, of the Union,
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thc Employer no Heritor, teties guoties ;- nor
cana Proteftant take a Reman Catholick for his
domeflick Servant, under the pain of 500
Merks : Which Pains of a Year’s valued Rent,
1000 Merks or oo Merks, belong as a Re-
ward to the Purfuer, if 2 Proteftant (d). Poe
pifh Mafters muft allow their Proteftant Ser-
vants free Liberty to attend divine Worthip and
Catechizing, under the pain of roo Pounds;
which Servants, for not ufing that Liberty, are
to be banifhed the Parith: And 2 Proteftant
Servant turning Roman Catholick in a popifh
Family, is punifthable as an Apoftate, and the
Matter, when required, obliged to put him a-
way, never more to bereceived by him, or
any popith Maiter, under the pain of 100
Lib. (e). |
3. They are fubje@ed to feveral penal Laws.
The Ufers of fuperftitious Popith Rites, are
fined according to their Quality (f). Hear-
ers and Sayers of Mafs, and Concealers of the
{ame, are liable to the pain of Death, and Con-
fifcation of Moveables (g). Jeluits, Priefts,
and traflicking Papilts are ordained to remove
out of Seotland upon pain of Death (5). Re-
fetters of them are fineable according to their
Quality (7). The Scizer of any fuch Prieft or
Traflicker, or of their Refctrers, or of any
Perfon

(d) A& 8. Par, 1. Seffl v. Ch, IL jun&, A& 3. Sefl. 8 and
9. Par. K, W. (¢) A& 23, Sefll 6, Par, K. W, (f) A& 1044

Pare 7. Jam. VI (g ) A& 193, Par. 14. jun@. A& 1. Par. 19.

and A& 500 Par. 20, Jam. VI, (4) A& S, Par ¢, Sefly 1, Ch,
I (i) A& 18, Par. 16, Jam, VL ’
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Perfon bamifhed ior not taking the Formula of
Pargation from Popery, are entitled to a Re-
ward . of soo Merks from the Treafury (£).
Who perverts a Proteftant Subje& to Popery,
is proceeded againft, as a traflicking Papift (7).
The Lords of Jufticiary may try and punifh
Jeluits, Priefts, and trafficking Papifts (m).

4. Papilts 1y under other legal Difcourage-
ments. They are not allowed to have the E-
ducation of their own Children (#) : But the
fame may be claimed by their Proteftant Rela=
tions; and, in cafe of his Omiflion to do it,
the King’s Advocate or Solicitor may, without
his Concurrence, putfue to have their Educa-
tion committed to the Proteftant; The Lords
of Scflion may modifie an Aliment to fuch
Children, out of their own, or the Parents
Means (0 ): Papilts cannot wrong their Pro-
teftanc Heirs, by any gratuitous Deeds (p) ;
which can afle& only the Granter’s own Per-
fon and Moveables. They are incapable to re-
ceive any Difpofitions in their Favour, or to
fucceed as Heirs, or by other Conveyance from
Perfons they might be Heirs to, without purg-
ing themfelves of Popery ; and, in cafe of their
failing to do fo, the Succeffion falls to the next
Proteftant Heirs, Deeds in Favour of Cloifters,
or other Popith Socicties, are void, and accrae

: E 4 to’

(k) A& 3. Sefl. 8 & o, Paxl, K. W () A& 23. Seff. &,
Parl, Ko Wo (m) 12 A, Sefl, 2, Caps 14, § 120 (5} A& 8.
Parle 1o Sefli vo Ch. 1L (0) A& 3, Sefl, 8 & 9. Parle K.
W, ([7) A& 26, Sefl, s¢ Parly Ko We



forbes institue insides.QXD 30/10/2012 12:10 Page 592@

592

qz Part 1. Inflitutes of the Book ITI

to the Granter’s nexe Proteftant Heir, No Ad-
judication or other Diligence is competent to
a Papift, upon any gratuitous Bond or Deed :
Nor can any Adjudication expire in his Perfon;
but an Adjudication coming from a Papift into
the Perfon of a Protcftant, aftcr the Legal is
run, expirés after Year and Day. A Prote-
{tant tuening Papift by Profeflion, or Praéice,
forfeits his Eftate immediately to his next Pro-
teftant Heir, as if he were dead (g).

CHAPD. V.
Of Non-conformity.

ON-CONFORMITY isa Pro-=
W] teftant Diflear from the eftablithed
, Church, upon the Account of its Dif-
“cipline and Government, by Perfons called
Diflenters or Non-conformifts, When Prelacy
fwayed in our Church, thofe "of the Presbyte-
rian Perfwafion were Diflenters. But now
when the Government of the Church is fettled
in the Hands of Presbyterian Minifters and
Elders; Perfons of the Epifcopal Perfwafion
are becomc Diffenters and Non-conformifts,
There is alfo another Kind of Diffenters in
Scotland, called Quakers, -
| TIT,

{7079 ag
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T I TQ' Ic
Concerning Non-conformifs of the Epifcopal Clergy.

1. YYPISCOPAL Affemblies for divine
', Worthip to be preformed by Paftors
ordained by Proreftant Bifhops, are allowed to
be kept in any Place with open Doors, except
in the parith Churches, and fuch as difturb
them are punifhable: Provided fuch Paftors
have firft caufed regifter their Letters of Orders
in the Quarter Seffions of the Juftices of Peace,
held in the Place where the Epifcopal Congte~
gation meets; and Perfons frequenting thefe
Epifcopal Meetings be not exempted from pay-
ing Tithes, and other Church-duties to the
Minifter of the Parith they belong to. Such
Epifcopal Minifters are tolerated not only to
preach, and pray, but allo te adminifter the
Sacraments and marry: Provided that Parents,
who have Children baptized by them, do caufe
Entry to be made of their Birth in the Regifter
Books of the Parith where they refide ; and
that no Epifcopal Minifter do marry any fave
thofe whofe Banns have been publithed three
Sundays in the Epifcopal Congregations fre-
quented by the two Partics, and in the Churches
-they belong to as Parifhioners by virtue of their
Relidence, or at leaft in the Epiicopal Congre-
gation, if the Minifter of the Parifh negle& or
refufe to publith fuch Banns (2 )
: . e , 2 To
() 10 Ad Capu 7 S
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2. To keep Nonconformifts of the Epifco-
pal Perfwafion in good Order, any Minifter or
Preacher, inttuding into a Church, Manfe or
Benefice in any Parifh, without a lawful Call
from the Parifh, and Admiffion of the Presby-
tery, is, upon Complaint of the Presbytery, to.
be removed, and declared incapable of enjoy-
ing Church, or Stipend, or Benefice in Scotland,
for the Space of feven Years after his Removal
by any ordinary Judge or Magiftrate (4 ).
Any who o&pofe, by Rabbling, Tumult or
Violence, a Minifter fent ro fupply the Vacan-
¢y of, or excercife the Miniftry in, any Parith,
are liable to a Fine of 100 Pounds Seerling,
if an Heritor or Liferenter, and of so Merks, if
an unlanded Perfon, sosies quosies, or to corpo-
ral Punifhment. An Hetitor or Liferenter, in
whofe Bounds any fuch Rabblers refide, failing
to produce them, upon Intimation, by the in-
jured Minifter, or the Presbytery, or {uftering
them to haunt openly within his Bounds, for
the Space of twenty i’)ays, he is punifhable as
Art and Part of their Offence (¢ ).

3. If Minifters of Epifcopal Congregations,
do not, in Time of divine Service, pray in ex-
prefs Words for the King and Queen and the
Royal Family, they forfeit, for the firft O-
miffion, 20 Pounds Ster/ing, Half to the Infor-
mer, Half to the Poor in the Parith where tOhF

(b) A& 22 Seffy 5, Parle K. W, (c) A& 2, Seffs 7. Parl

.4
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Offence was done ; and tor the fecond Offence,
upon Conviction before the Lords of Jufticiary, -
lofe the Benefit of Toleration, and are inca=
pable for three Years to officiate in any Epifco-
pal Congregation : And thele Penalties muift
be profecuted within two Months after the Of
fence (4). Where a Minifter of any Epifcopal
Congregation is convifed of exercifing any
Part of the minifterial Fun@&ion there, without
having taken the Oaths of Allegiancc and Ab-
Juration, he is difabled to fue or ufe any A&i-
on, Bill, Plaint er Information in the Courfe
of Law, or to profecute any Suit in any Court
of Equity, or to be Guardian of any Child, or
Executor or Adminiftrator of any Perfon, or
capable of any Legacy or Deed of Gift, or to
be in any Office; and alfo forfeits the Sum of
sao Pounds Sterfing to be recovered by the Pro-
fecutor (e ). Yea, if any Perfon prefume to
preach, or perform any Part of divine Service
1n any Epifcopal Meeting-houfe, or Congrega-
tion where the Number of nine or more Per-
fons are prefent over and befides thofe of the
{ame Houfhold, or to fupply the Place of any
Paftor in an Epifcopal Congregation, without
praying in exprefs Words for the King and
Queen and Royal Family, ‘or without having
taken the Qath of Abjuration, he is liable to
fix Months Imprifonment, and the Mecting-
houfe,

(d) 10 A. Cap. 7.6 11 & 12, (e¢) Ibids § 30 junéts 6 As
Ca,P‘ 14'. 3nd 4'3 & 14- \V. III. CGPIG-
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houfe, where fuch Otfcnce was given, is to be
fhut up for fix Months (f).

TIT. IL

Of Quakers.

\ U AKERS who fcruple to take any

. Oath, are now cxempted from all Swear-

ing; and required only to {ubfcribe the Decla-
ration in 30 Car. II. Cap: 1. and a Declaration
of Fidclity and Loyalty to the King, and alfo a
Profeflion of their Belicf of the Trinity,and that
the holy Scriptures of the Old and I\’sz Tefta-
ment are given by divine Infpiration (2 ). In-
ftead of the Form of the Abjuration Qath, they
are allowed to take the Effe& thereof in certain
Words (4 ). No more is required of them
when they give Evidence in civil Cafes, than fo-
lemuly, fincerely and truly to declare and affirm,
which 1s actepted for a judicial Oath, without
mentioning thefe Words, By God himfelf, and as
I fhall anfwer to God at the great Day, or thefe
Words in" the firft Quaker~formula, In the Pre-
fence of Almighty God, the Wituefs of what I [ay (c):
But then they are not permitted to give Evi-
dence in any criminal Caufe, or- to ferve on
‘Jiuries, or to bear any Office or Place of Pro-

¢ in the Government. And if their {olemn
: Affir-

IS

(f) s Geo. 1, Cap.29. § 3 & 4.

(s) 1 W & M, Cap. 18. § 13. jun&. 8 Geo. I. Cap, 6,
{b) Tbid. (c) 7 & 8. W.'IIL Cap, 34+ T Geo, L Caps 64
junét. 8 Geo. I, Cap. 6,
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Aflirmation be falfe, they are punifhed as in
the Cafe of Perjury (4). R

CHAP. VL
- Of Vagrancy.

1. rAGRANCY is, that Wandring
or Rambling, and idle Courfe of
Life led by Vagabonds, fturdy Beg-
gars and that firoling Crew, called Egyprians, ot
Gypfies, who commonly go with blackned Fa-
ces, {fpeak an unknown Gibberifh"or canting
Language, and, under Pretence of telling For-
tunes, curing Difeafes, ¢c. abyfe the common
Peoplc, tricking them of their Money, and
ftealing all they can get into their Hands.
2. Many good Laws have been made for re.
ftraining and punifhing fuch Rogues. Beggars
betwixt fourteen and fixty Years, particularly
Thiggers and gentle Beggars, wanting a To-
ken of their being unable to win their Living,
from the Sheriff in Landward, and the Bailies in
Burghs, are to be burnt in the Cheek and ba-
nithed (a). None were to be licenfed to beg,
except crooked, or fick, or impotent Folks (4 ),
and thefe only in the Parith where they were
born ( ¢ ). Sheriffs and other Judges may re--
quire Surety from Vagabonds-and unan{weﬁbl\e
en,

€4) 7 & 8 W.IIL Cap. 34, t Geo. L Cap. 6, junét, 8 Geo,
I, Cap. G.
(a) A& 25, Pail, 5o A& 42. Pard. 2, Jam. I (b) A& 7ov
~Rail 6, Jam. IV, (¢) AQ 224 Patle 40 Jam. V. :
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Men, who, for not finding it, may be denoun-
ced Fugitives, and purfued with {uch as refet
them thereafter, till they are brought to con-
dign Punifhment. Pcrfons injured by fuch, have
Adtion againft Magiftrates or others within
whofe Bounds orr]urifdiétion, thefc Vagabonds
are wittingly refec with follen Goods (4 ).
Vagabdnds and ftrong idle Beggars fhould be
fearched for, taken and brought before the
Judge ordinary, arnd by him committed to Pri-
jon or Irons without Bail, upon the common
Charge of the Parith where they were appre-
hended, till tried by an Affize within fix Days
after : And, if convi¢ted, fhould be {courged
or burnt thro’she Ear with 3 hot Iron, unlefs
a refponfible Man do prefently enaét himiclf be-
fore the Judge, to take and keep the Offender
in his Service a whole Year enfuing, under
the Pain of 20 Pounds to the Poors Ufe,
and, at the Year’s End to prefent him to the
Head Court of the Jurifdi&ion, or give Proof
of his Death. If fuch Offender do, againft his
Mafter’s Will, defert his Service within the
Year, he may be adjudged, when apprehended,
to the {ainc Punithment his Mafter redeemed
him from. If, at the End of 60 Days after re-
ceiving fuch Punithment, he fall again to his
idle and vagabond Trade of Lifc, he may, when
apprehended, be put to fuffer the Pains of

Dcath as a Thief, The Obftru&ters of Execu-
tioR

((1) A& 97 Pazl, 11. ]am. VE.
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tion agamnft Vagabonds, are to be treated as
fuch (¢ ).

Egyptians, Jugglers, Pretenders to the

Knowledge of Charming, Prophefying, Fortune-
telling, mafterlefs Sangfters, or Minitrels, Pere
fons ufing counterfeit Licences to beg, vagrant
poor Scholars, and Mariners pretending to
have {uffered Shipwrack, without Teftimonials,
were reckoned and dealt with formerly as firong
Beggars and Vagabonds, and the Refetters
of {uch liable to a Fine for the Poors Ufe, not
exceeding five Pounds (). But now'Egyp-
tians are banifhed out of Scotland, never to re-
turn upon pain of Death to be executed upon
them as notorious Thieves. And fuch as refet
them are punifhed with the Lofs of Efcheat,
and Imprifonment during the Judge’s Pleafure
(g)

4. The being Vagabonds, and having no
fettled Refidence,nor honeit and vifible Way of
living, .is relevant to infer an arbitrary Punithe
ment. And it is not {uftained as a Defence for
fuch, that they are itinerant Brafiers or Tinkers.
The being commonly known, held and reputed
to be Egyptians, is relevant to infer the Pain of
Death (4 ). But Perfons indiGed upon that
Head, have been allowed to produce what Evi-
dence they could to prove themfelves to be re-
put.c;d honeft Men, of nobad Chara&er;that the

| Jury

(¢) A& 74. Parl.6, Jam, VI, A& 16, Pail, 1. Seff. 2. Ch, II,
(f} d, Al 74e (g) A& 13, Parls 204 Iam? Vi, (b) Ibid,
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Jury might be the better able to determine,
whether they arc truly known, held and repu-
ted to be Egyptians. For proving that Perfons
are known, held and reputced Egyptians, our
Law, befides the common Topicks of Noto-
riety, holds it {ufficient, that they call them-
felves Egypuans, or ramblc up and down the
Country with befmeared Faccs, tclling For-
tunes, and fpeaking Gibberifh peculiar to that
countetfeit Kind of Rogues. And fuch Perfons
are ordinarily put upon their Jury, as know
their Charaéer and Reputationn the World:

~ CHAP. VIL
T'he Wearing unlawful Weapons.

—+ HE Lawfulnels of beating Arms in {e<

I veral Countries is regulated by their
 refpeétive Municipal Laws., Bearing

and Shooting with Culverings, Hagbuts, Pi-
ftols and other Fire-works, without a Licence
from the King, was difcharged, upon pain of
lofing the right Hand (), and Confifcation
of Moveables (4 ); tho no Violence were
_committed 3+ And Offenders might have been
convicted upon Proof by Witnefles, or Oath of
Party (c). But Men were allowed to fhoot
with or wear Guns withia their inner Clols for
Paftime, or at Sea, or at Weapon-fhawings, or
in going to, or returning from them, or inf)hc

(4) A& 18 Parl 1, Jom. VL (b) AQ 248 Patls 15, Jam. VI
{¢) A& 6, Pail. 16, Jam, VI.
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Detence againft, or Purfluit of Thieves (d )
“The long prevailing Cuftom of the Highlands
in Scotland of ufing and bearing Arms when
they travel, having greatly obftru@ed, the eivili»
zing that People, and been the Caufe of many
Riots, Robberies, and even of Rebellion, and
tended to difappoint the Execution of the Law
we have now Aéts of Parliamem for the cffe&-
ual difarming Perfons within the Shires of
Dumbarton on the north Side of the Water of
Leven, Stirhug on the norfth Side of the Water
ot Forth, Perth, Kincardin, Aberdeen, Invernefs,
Nairn, Cromerty, Argyle, Forfar, Bamff, Suther-
land, Cathnefs. Elgin; and Rofs:  With fome Ex-
ceptions ot Peers, or theit Sons, Officers employ-
ed.in the Execution of Juftice,or their Affiftants,
Commiflion-officers of the Army; and Soldiers
under Command,; Commoners qualified to vote.
at Ele@ions of Parliament-men, Magiltrates of
Burghs royal, Licutenants of Counti¢s,their De-
putics, and the Militia or fencible Men under
their Command when called out by lawful Aus

thority (e).

CHAP. VIIL
| Bredcher_oftke publick Peace,
~\ UR Law-givers have made careful Provi.
\_J . fion both for preventing Breaches of the
Peace, and for punithing the Peace-breakers.
Vol. 1L . F TIT.

C{d) A& 48, Parl. 1. A& 123, Parl, 7. ]im. VI (¢) 1Geo,
L. Cap, s54.& 11 Geo, I Cap. 29 , ~

w



forbes institue insides.QXD 30/10/2012 12:10 Page 602@

602

S Pat L Tufiizares of 7o Book TI.

TIT. L

Of the legal Precautions ufed for preventing Breaches
of the Peace. :

¥ "Hefe are Caution of Lawborrows, and
Surety of the Peace, and for the good
Behaviour. |

SECT. L
Concerning Caution of Lawborrows.

*CAUTION of Lawborrows imports
Surety according to Law: From Law, and
Borrow or Burgh, Caution. Any Perfon, upon
a common Bill prefented to the Ordinary upon
the Bills in the Court of Seifion, mentioning,
that he }uﬁlﬁl fears bodity Harm from others,
may obtain Letters of Lawborrows to chasge
thofe complained of to find Caution, that the
Complainer, his Wife, Children, Tenants and
Servants, thall be harmlefs, skaithlefs; and un=
molefted in theit Bodies, Lands, Pofleflions,
Goods and Gear, direttly or indireé&ly, other-
wife than by Law, and Juftice (), under the
Pain of 2000 Pounds for a Peer, 1000 Poundsifor a
reat Baron, 1000 ‘ierks for a Free-holdery ( or a
%ur‘gefs having Land holden Burgage) soo
Merks for a Feuar, (or one holding Feu of 2
Burgh )

fa) && 117.Patk 7, Jam, Vi
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Burgh ) 260 Merks for an unlanded Gentleman;
( or a Burgefs without Land ) aud 100 Merks
for a Teoman (b). Which Penalties are deter=
mined according to the Quality of the Perfon’
ckarged to find Surety. The criminal Court
alfo exa& Caution of Lawborrows in Procefles
betore them. ‘But tho  thefc.aforefaid be the
legal Pains of Lawborrows in ordinary civik
Cafes; yet in criminal Cafes, becaufe of the
Importance and Danger thereof, it is left to the’
Difcretion of the Judges, to caufe Perfons find
Caution of Lawborrows under what Penalty
they pleafe. :

C&noeming Surety of the Peace, and for the good Bé-
havivtir. I AR o

1. SURETY for keeping the Peace, dif-
fers from. Surety for:the good Behaviour, in
that the later includes the former, and fome=
thing more. Any Juftice of Peace may, either
ex officio, of his own proper Motion, or at the
Requeft. of another; bind Perfais to the Peace
or good Behaviour: Sometimes by Word - of
Mouth, as when the Perfon to be bound ispre-
fent ; fometimes by a Warrant or Precept in
Writ, fhewing the Caufe, why, and at. whofe
Suit it is granted, direéted to Conftables, or a=
ny indifterent Man, to bring & Perfon abfent

‘ F 2 before

(b)Y A& 166, Fasl, 13, Jam, VE
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before himfelf, or before any of his Fellow=ju~ .
ftices of Peace, to find Surety for the Peace or
good Behaviour, and, if he refufe fo to do, to
commit him to Prifon. When a Perfon, againft
whom a Precept to find Surety for the Peace is
awarded, comes before the Juftice of Peace, heis
caufed give a Bond or Obligation with Sureties
for keeping the Peace, @vc. called a Recogni—~
xance, from-the French R ecogngiffance, an Ac-
knowledgment. The Granter of fuch Bond is
called the Recognifor, and he to whom it is gran=
ted Recognifee. It is in the Difcretion of the Ju=
ftice of Peace, to determine the Number and
Sufficiency of the Sureties, the Largenefs of the
Sum ‘or which they are to bind, and how long
they are to {tand bound. If the Surety given
for keeping the Peace, be found infufficient, he
may require and compel to give better ; but
cannot put any to give new Surety, upon the
Death of the former. The Bond given for keep=
ing the Peace muft be certified, fent or brought
to the next Seflions of the Peace, and if the Re~
cognilct fail to appear there, his Default is re«
corded (a ). RN
2. A Juftice of Peace may, ex officio, bind
ali thcfe to the Peace, who are like to break ity
or do what hath a prcbable Tendency to a
Breach thereof. He may, ar the Pequeft of a-
ny Perfen under the King’s Prote&ion, whether
Native or Alien, grant the Peace againft any
Perfon found in Mind, under the chre;l of
NQ™

{
(s) 3 H, V1L Caps Yo
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Nobility, whether he be of full Age, or under
Age, and whecher he be 3 Magiftrate or pri=
vate Perfon ; nay, may grant it even againft his
own Wife. A Wife may demand it againft her
Husband, threatning to beat her outragioufly,
and a Husband may have it againft his Wife.
When the Peace is granted at the Suit of ano—
ther, the Juftice muft take that other’s Qath,
that he is aGually, and has juit Caufe to be,
under Fear, that the Perfon from whom he de-
mands the Peale, will do, or caufe others do
him bodily Harm, or burn his Houfe, &% Any
Juftice of Peace hath a difcretionary Power to
bind to the good Behaviour, fuch as are guilty
or like to be guilty of any Misbehaviour. But
that is molftly done in open Seffions, or by two
or three Juftices of Peace. And tho’if a Juftice
of Peace give jult Ground to any Perfon to de~
mand the Surety of the Peace againft him, he
may be compelled by any other Juftice to find
fuch Security, the ‘publick Peace requiring an
immediate Remedy in all fuch Cafes: Yert if
one Juftice of Peace at the Seflions of the Peace,
fhall ufe {fuch Expreflions towards another, for
which, if he were a private Perfon, he might
be committed or bound to his good Behavi~
our ; the Seffions have no Authority to commit
him, or bind him to his good Behaviour,

3. A Bond for the Peace is not forfeited by
bare Words of Heat or Choler, as by calling a
Man Knave, Rafcal, Teller of Lies, Drunk-
ard. Butit may be forfeited by any AG of Vi-
R F 3 olence
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olence dore, or procured to be done to him by
the Recognifor 5 and even by Words tendin
dire&ly to a Breach of the Peace, as by chal-
lenging the Recognifee to fight, or in his Pre-
{ence threatning to beat him, But a Bond to
keep the Peace, is not forfeited by muderate
Chaftifement of a Child under Age by his Pa-
rent, of a Servant or Apprentice by his Malter
at the T'ime ; or Scholar, by his Schoolmafter 3
or of an untoward Wife by her Husband ; or
by binding and beating a Friend who is mad in
fuch a Manner, asis proper infuch Circum-
ftances: A Bond for the good Behaviour is for=
feited not 'only by fuch aGual Breaches of the
Peace, but alfo by fome others, by which a Re-
cognizance for the Peace is not forfeited, as by
going arm’d with great Numbers to the Ter-
ror of the Peoplg, or {peaking Words tending
to Sedition, @ A Bond for the Peace, or
good Behaviour, may be difcharged by the De-
mife of the King, or Death ot the principal
Party bound thereby, if it was not forfeited
before ; but may not be difcharged by the Par-
ty at whofe Complaint it was taken, tho’ fuch
a Releafe by the Complainer, or his Non-ap-
pearance to pray Continuance of the Bond,
will be a good Inducement to the Court, to
hich iy is certified, to difcharge it,

,,,,,
5

TIT,
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TIT. iL
Of [feveral Kinds Qf Breaches of the publick Peace.

I ) Ire& Breaches of the publick Peace, pu-
_ nifhable by our Law, are Sedition, Af-
frays or Frays, and Riots,

SECT. L
Of Sedition.

SEDITION is, a Commotion or Rifing
of the People without Authority, in order to
do any Thing tending to a Difturbance of the
publick Peace, tho’ the Defign be not execu-
ted, which is raifed upon a publick or private
Account. /

1. Sedition upon a publick Account, is a Ri-
fing of People againft the publick Order and
Difcipline for redrefling publick Grievances, or
for reforming Religion, or for removing evil
Counfellors from the King, @c. The making
Leagues or Bands, or the convocating or raifing
of Commons in Boroughs, to the hindring of
the common Law, without Command of the
head Officer, is punifhable with Confifcation
of the Ofender’s Moveables, and their Lives
to be at the King’s Will (2 ). Making privy

F 4 Con-

(4) A& 77, Parl. 14, Jam, 1L, A@ 340 Pasl, 3. Jam.1V. AG;
17. Pagly 18, Jam. VI
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Conventions, putting on Armour, difplaying
Banners or founding Trumpets, or ufing bellical
Inftruments, without Licence from the King
and the Magiftrate, is punifhable with Death
(4). Raifing Bands of Men of War for daily,
weekly, or monthly Wages» without fpecial Li=
cence in Writ from the Sovereign, is difcharg~
ed under the pain of Death, to be executed,
both upon the Raifer, and thole, that rife, and
convene in fuch Bauds (¢ ). Convacating, con~
vening or aflembling for holding of Councils,
Conventions or Aflembligs, to treat, confult
and determine in any Matter of State, civil or
ecclefiaftick, except in the ordinary Judgments,
without the King’s Command or exprefs Lis
cence, is forbid under the pain of unlawful
Convogation (d): Which is incurred even by
thofe who hold fuch Leagues, Councils or
Meetings, for Prefervation of the King’s Reli=
gion, Laws and Liberties, or for the publick
Good of Church or State (e ).

2. Sedition upon a private Account ( called a
Convocaticn of the Lieges ) is, where great
Numbers of People complaining of a Grie=
vance they ly under, meet in order to confult
together concerning the moft proper Means for
the Recovery of their Interefts : Which is pu=
nifhable only with arbitrary Punifhment.  But
this is feldom tried as 3 diftin@ Crime, burt or-

| ‘ dinarily

(6) A& 83 Parl. 5. Q. M. (¢) A& 75. Parl. 9. Q M. A&
12, Parl. Yo. Jam. VI ((}) A& 131, FParl, 8, Jam. VL (¢) A&
4+ Pail, 1, Seff. 1. Ch. IL . s AR N ik
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‘dinarily as the aggravating Circumftance or
Quality of a Riot or other Crime. _

. As the ailembling for a Time irregularly
thofe, in whom the Perfon who convenes them,
has no Intereft, is difcharged : So the bringing
many Perfons together; under Pretext of a Re-
tinue, is prohibited. For thofe who ride or
go in the Country with more Men than they
can f{uftain, are to be arrefted, and put under
ficker Burrows (i. e. Surety) till the King
declare his Will (f); that is, thofe who tra-=
vel with more than their ordinary Houthold,
are liable to an arbitrary Punifhment. Which
is not {o to be underitood, asif it were unlaw-
ful for one at folemn Occafions to ride with his
Friends and Followers; but only that one
ought not to ride ordinarily with great Trains,
which might argue that they gather or keep
Men together upon fome finifter Defign againit
the Government or their Neighbours.

4. Convocations of the Lieges are allowed
in fome Cafes, as for punithing Thieves and
Sorners (g); or when they affemble in Obedi-
ence to the Sheriff, Lord of Regality or other

roper Magiftrate (4); as when a Sheriff or
?u{’cicc of Peace raifes the poffe comitatus, in or=
der to fupprefs Rebels or Rioters, or when re=
filted in executing the King’s Writs,

SECT."

(f) A& 5. Parl, 1. Jam, L (2) A& 227. Parl, 14, Jam, VL,
(7)) A& 77, Pail, 140 Jam 1o Ak 83, Parle 90 Q- Mo
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SECT. IL
Of Affrays or Frays, and Riots.

1. AN Affray or Fray, is a publick Offence
to the Terror of People. Quarrelfom or threate
ning Words do not, in the Judgment of the
Law, amount to an Affray. Butan Affray may
be without a Word {poke, or Blow firuck, as
where a Man fhews himfelf' unufually armed,
or brandifheth a Weapon, and thereby firikes a
Fear intothofe unarmed. All Affrays in general
are punifhable by Fine and Imprifonment, the
Meafure of which is to-be regulated by the

_ Difcretien of the Judges, according to the Cir-
cumftances of the Cafe, which do much vary
the Nature of this Crime. Raifers of any Fray
in the Church or Church-yard the Time of. di-
vine Service, are punifhed with Efcheat of all

. their Moveables to the King (a). Such as
difturb Epifcopal Congregations of religious
Worfhip tolerated by Law, may by two Jufti-
ces of Peace be put to find Sureties under the
Penalty of 100 Pounds Sterling, to appear at the
next general or Quarter-feffions, or before the
Court of Jufticiary, or other Judges competent,
or committed to Prifon, and upon Convi&ion
there, of the faid Offence, fhall forfeit 100
Pounds Sterling, Half to the Informer, and Half
to the Poor of the Parifh where the Qffence was

com-
-£#) A& 270 Pagl, 11, Jam, VI,
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committed. And Magiftrates of the Place, who
hinder thofe of the Epifcopal Perfwafion tole=
rated by Law, from aflfembling together for di=
vine Worfhip, “are, upon Proof theréof before
the Coutt of Julticiaty, by two or ntore credi-
ble Witnefes, to forfeit 100 Poutids Ster'ing to
be diftributed as aforefaid (#). Concerning
the oppofing by Rabbling, Tumult, or Violence,
any Minifter of the cftablithed Church, wvide
fnp’m (C )n ‘ ‘
" 2. A Riet is the forcible executing fome En-
térprize of a private Nature, to the Difturbance
of the Peace, by feveral Perfons affembled toge-
ther, for that Purpofe, of their own Authority.
If a Perfon feeing others engaged in a Riot, do
joyn himfetf unto them, and afift therein, he is
as much a Rioter as if he had at firft affembled
with them. A Mafter is anfwerable for a Riot
committed by his Servants, in obedience to his
Order: Nor doth {uch Order exempt. them
from the ordinary Punifhment. There are pet-
ty Riots, and great Riots, - \

[r.] A petty Riot is, the forcible doing of
fome unlawful Thing by three or more Perfons
aflembled together for that Purpofe, which is
liable to an arbitrary Punifhment.

[2.] A great Riot is, that which is punifh-
able with Death. Of this Offence there are two
confiderable Inftances. 1. Where Perfons to
the Number of Twelve or more unlawfully af-
fembled to the Difturbance of the publick Peace,
being

(b) 10 AsCap, 7. § 90 () Chap. s¢ Tit, 1. N, 2,
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being required by the Sheriff, Stewart, Baily of
Regality, or Deputy of any of them, or by the
Magiftrate of a Burgh royal, or any inferior
Judge or Magiftrate, where fuch Aflembly is,
by “roclamation in the King’s Name, to dif-
per{e themfelves, fhall riotoufly continve toge—
ther forthe Spage of one Huur after {fuch Com-
mand by Pruclamation, orafter they knew that
Juch Proclamation was violently hindred to be
made, the Offenders are liable to the Pain of
Death, and Cenfifcatinn of Moveables. Every
{uch Sherffy, &c. within the Limits of their re-
fpe&ive Jurifdi&tions an notice of {fuch an un=
lawful Aflembly, is to refort to the Place, and
there as near to the Rioters, as he can fafely
come, fhall, after commanding Silence, or cauf-
ing it to be commanded, openly make Procla-
mation,er caufe it to be made in thefe Words, or
like in Effe& : Qur fovereign Lord the King charg=
eth and commandeth all Perfons affembled, immedi=
ately to difperfe themfelves, and peaceably to depart to
their Habtations, or to their lawful Bufinefs, upin
- the Paius contained in the At made in the firlt Year
of King George 1. for preventing Tumults and rio-
tous Aflemblies. GOD [ave the King. If the
Rioters don’t difperfe themfelves within an
Hour after fuch Proclamation, or after their
Knowledge of its being violently hindred, the
Sheriff, &. or any Conftable or other Peace-
officer, and {uch Perfons as he fhall command
to affift him therein (aJl the King’s Subje&s of
Age and Ability being at his Command in that
| Matter )
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Matter ) to feize and carry them beforea Ju-
ftice of Peace, in order to their being proceeded
againft according to Law. The killing, maim~.
ing or hurting them, by reafon of their refifting .
an Atrempt to feize and difperfe them, is no
Way punithable. Any Perfon who by Ferce.
and Arms wilfully oppofeth, or hindreth or
hurteth thofe that go to make Proclamation to
difperfe the Rioters, fo as itis not made, incurs -
the Pain of Death, and Confifcation of Move~
ables (d). 2. Itisa great Riot, when Perfons
tumultuoufly and riotoufly afflembled, tothe Di~.
fturbance of the publick.Peace,do, with unlaw=
ful Force demolifh or pull-down, or begin to .
demolith or pull down, any Church or Place
for religious Worfhip tolerated by Law, and
where his Majefty and the Royal Family are.
prayed for in exprefs Words ; or any Dwelling=
houfe, Barn, Stable, or other Out-houfe : And
fuch Offenders incur the Pain of Death, and
Confifcation of Moveables. Reparation al{o of -
Damages by {o doing, may be recovered by
{fummary A&ion at the Suit of the Party ag-
grieved, his Heirs or Executors, againft the
County, Stewartry, City or Borough refpe~
Gively; where fuch Diforders happen ; the Ma-
giftrates being fummoned in the ordinary Form,
and the feveral Counties and Stewartries called
by edi&al Citationsat the Market-crofs of the
head Borough thereof generally, without men~
tioning their Names and Defignations (e ).

' CHAP

(4) £ Geo, L. Cap.'s, § 1,2, 3, 5 9« (¢) Ibide §4, 98& Toy
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CHAP. IX
of cc";mmo;z Nufances.
1 N USA NCE, from the French DUite

to hurt; is a Thing done to the An-

noyance of another. A common Nu-
fance is ah Offence againft the Publiek, either
by doing a Thing which tends to the Annoy-
ance of all the King’s Subje&s; 'or by neglec-
ing to do a Thing which the common Good re-
quires. ~Tis termed a common Nufance, bex
caufe thereby every Man is or may be equally
anncyed ; to diftinguifh it from a private Nu=
fance, whereby fome particular Perfons are,
or may be more grieved or injured than others.
- 4. 'Thd’ the Name of a common Nufance is
not fo much ufed in Scotland, as it is in England;
yet our Law takes notice of and punifhieth ma-
ny Offences, which may properly be called com=
mon Nufances ; fuch are, 1. The Offences a-
gainft the Rules of the Game of Hunting and
Hawking, or Fowling (), or for preferving
the Breed of Fithes (%). 2. The making
Muirburn between the lalt of March and Mi=
chaelias, when all the Corns are fhorn, which
is punifhable by the Payment of five Pounds f_'gf’
the

(a) A& 20, Sefl 1. Parl, ]"am.‘ VII, jun&. A& 15, Sefl. 74
Parl. K. W. (b) A& 11, Parl. 1. Jam. 1. A& 74. Pail. 1o.
Jam: UL A& s11, Parl. 7, Jam. VI A& 3s & 36.Parl, 14. Jams

11. A& 1r. Park. 16. A& 5. Parl. 18. Jam, VI, Aé 33, Sefl, 6
A& 3, Sefle 7 Patl, K, We A& 20 Sefle 3. Farle Q- A
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the firft Fault, ten Pounds for the fecond, and
twenty Pounds tor the third or after Offences,
tories qumties (c): And the Mafter’s Command’
doth not excufe Servants or Cottars for com-
mitting Muirburn, but both he and they are
fineable (4). 3. Any Undertaking to the Pre-
judice of T'rade, and the making"'gf taking Sub-
fcriptions for that Purpofe, or the prefuming to
att as corporate Bodies, without legal Autho=-
rity (e ); the keeping a common Bawdy-houfe ;
the diverting Part of a navigable River, where~
by the Current of it is weakned, and made ug-~
able to carry Veflels of the fame Burden as it
could before ; throwing, cafling or firing of
Squibs, Serpents, Rockets, or other Fire~
works, in, or into any publick Street, High-
way, Road or Paflage; ufwnal harbpuring  of
Thieves or fcandalous Perfons by Fm-keepers ;
and alt Injuries to any High-way, by digging,
or making a Hedge overthwart it, or laying of’
Logs of Timber in it, &, are deemed publick’
Nufances; which are punifhiable by Fining and
Imprifonment. " |

3: Any one may pull down or otherwife de~
firoy a common Nufance : And the Author of
fuch a Nufance may have Judgment to remove
it at his own Coft. N

4. Having gone through the Crimes where-
by the fovereign Authority, Governmient and

' publick

?-})5 A& 76. Parl. 10 Jam. 1L jun&. A& 11 ‘
' , ¢ Jam. 1L t. . Parl. 4. Tam,
v. Ac‘.} 84. Parl. 6, Jam, VL (4) A& 48, Parl, 4o ]a'm;I'Vf
(8)’ & GCO. I, Ca?o 18, 5 18 & l’;‘"
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-publickPeace of the Kingdom are more imme=
diately ftruck at ; I come now to confider thofe

which more dire&ly touch private Perfons.

~ BOOK 1V.
Of Crimes that direclly touch privare

Perfons,

committed againft the Body, concern either the
Life, or are thofe whereby the Body is abufed,
of is maim’d or difmembred. Crimes againft
the Life do either take it away, as Homicide 3
of put it in imminent Danger, as Duelling, and
the giving or accepting a Challenge to fight.
T'he Body is abufed by the feveral Kinds of un~
lawful Venery, as Sodomy or Buggery, Ineefty
Bigamy, Adultery, Fornication, %a\pd'ry, and
Rape. The Body is maimed or difmembredy
by Offences termed Mutilation and Difmem~
braticn, of all which I fhall treat in Order as

they ly thus clafleds '
EHAP





