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Chap. 1. Laewof Scotland. = 215

PART I
Of criminal  Jurifdiction; the
Courts both fovercign and fub-
ordinate, wherein Offenders are
tried for Crimes; and the Op-
der of qudicial Proceedings o
ganft them. o

BOOK L
Concerning criminal Jurifdiction,
and the Courts wherein Offen-
ders are tried for Crimes.

CHAP. I
OFf eriminal Furifdiction.

RIMINAL Jurifdi&ion, term-
ed the Power of the Sword 7z), is
a Power of judging and punithing
563 Crimes. ' ,
‘2. This Jurifdi&ion is, 1. Either gumula~

tive, or privative. ‘
[s] Cuys

(4) Lo 3. ff de jurild,
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[ 1.] Cumulative or concurring Jurifdi&ion
is, that which different Judges may feparately
exercife within their refpe&ive Diftri&s. In
which Cafe the one may bar the other by firf
citing or apprehendibg the Delinquent (),
‘which is termed jus praventionis, In a Comgpeti=
tion for the Right of Prevention, the firft At~
tacher of the Criminal, whether by apprehend-

- ing or citing him, has the Right to judge him.
And where he is apprehended by Order of one
Judge, and cited by another’s’ Warrant at the
{ame Time ; the former is preferred. But if a
Judge give the firlt Citation, only as a Sham to
cover and prote& -the Qffender, from being ef-
feGually profecuted before another Court ; that
collufive Prevention will not hinder the other
Judge having a cumulative Jurifdi&ion, to try.

‘the Crime, when the firft Attacher delays to
do it.". Nor will Prevention ufed by one Judge
competent, annul the Trial of a Crime before
another, if not obje&ed before Sentence.
. Cumulative JurifdiGion arifes to a Judge, 1.
From the Offender’s dwelling within his Ter~-
ritory : Partly, becaufe everyJudge fliould purge
his own Bounds of Malefacors, who may infeét
others by their Example, and rea& the famé
Crimes where they dwell; partly, for that it
would encourage Wickednefs, if a Perfon, hav-
ing committed a Crime in a foreign Jurifdi&i-
on, could not, upon his returning home, be
' - - punifh=
(b ) L. 7. ff, de judic, A& 29, Parl, 11, Jam, VL Verf, and f?ru

ther the faid heritable Stewart.
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- punifhed by the Magiftrate there, who may beft
know his Life and Converfation. 2, A Crimi-
nal may be cited and tried before the Judge of
the Place where the Crime was committed, al-
beit he dwell elfewhere, and is not apprehend=
¢d (¢ ), not only to terrify others from offend~
ing in ‘fuch Manner, and to gratify thofe inju-
red ; but alfo, bécaufe the Trial there is more
eafy, and lefs expenfive. 3. A Criminal may
be tried in the Jurifdi@ion where hg was taken,
accotding to the Rule, ubi te invenio, ibi te punio
(d). But fuch a Judge can only proceed a-
gainft him, if he be prefent, and’ cannot cite
him, if abfent. 4. A Judge acquires Jurifdi-

&ion over Criminals by Frorogation. Proro—

gated JurifdiGion is what a Judge gets over a

£

riminal not fubje& to his Cognizance, by the
Criminal’s waving his Privilege, and fubmit-
ting himfelf to a Trial before fuch a Judge.
Which is done either exprefly, or tacitely, by
appearing and offering dilatory or peremptory
Defences; for primus altus juducii eff judicis ap~
probatirius, But an incompetent JurifdiGion is
not prorogated, by proponing declinatory De-
fences, * " T T R
" [ 2.] Privative Jurifdi&ion js, a Power of
judging appropriated to one, who excludes o~
thers, and takes from their Cognizance what
‘otherwife would naturally fall' ander it: As
when Lords of Regality repledge from the
WHEH LORES TR REGRAY Tepieds Court
{¢) L 14 C, ubi de crim. Act 3a. Parl, 3. A& go. Pasl. 6, A&
148, Parlé 13, Jame Lo (d) L. 1 & 24 C. ubi de crim, '
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Court of Jufticiary, or from Sheriffs, Offenders
dwelling within their Regalities.

2. Criminal Jurifdiction is either ordinary, or
extraordinary.

[ 1.] Ordinary criminal Jurifdi&ion is that
which belongs to the ordinary criminal Courts:

{ 2. ] Extraordinary criminal Jurifdicion is,
1. That peculiar ‘and privative Jurifdi@ion,
which is exercifed over Peers. 2. The Jurif-
dicion, of temporary Coyrts, as Commiffions

~of Oyer and Terminer.

CHAP. I
OF criminal Courts.

C OURTS wherein criminal JurifdiGi=

on is exercifed, are either extraordina-=
ry,.or ordinary. _

Extraordinary ¢riminal Courts are thofe
where Peers.are tried, and temporary Com-
miffions of Qyer and Terminer.

Ordinary criminal Courts are, the Juftice-
court, or Court of Julticiary, the Circuit-courts,
the Court of Jufticiary of the Admiralty, the
Courts of Sheriffs, Stewarts, Bailies of Royalty
and Regality; Juftices of Peace, and Barons.
‘T'he Nature of all which extraordinary and or-
dinary Courts I fhall confider in Order as they

TITy
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Where Peers are to be tried,

1. Y )Eers of Scotland and England at the Uni-
on, and Peers of Great Britain created
fince,and the Succeflors to their Dignities (),
muft, upon Indi&ments of High Treafon or Fe-
lony, or Mifprifion of either, be tried eitherout
of Parliament by their Peers, before one of that
Body, whom the King, by Commiffion - under
the Great Seal of Britain, doth conftitute Lord
high Steward of the Kingdom pro re nata; or
tried in Parliament by the Houfe of Peers ; at
whofe Defire his Majefty grants a Commiffion
to one of their Number ( commonly the Lord
Chancellor) to be Lord high Steward, who
prefides in the Trial: ~ =~ '
2. A Queen Confort, and Queen Dowager,
whether fhe continue fole after the King’s
Death, or take a fecond Husband, be he a
Peer or Commoner, and all Peerefles by Birth,
whether fingle or married, to Peers or Com- -
moners, are intitled to Trial as Noblemen (4);
but a Lady ennobled only by Marriage, for-
feits her Dignity and the Privilege of {uch a
- Trial by the Peers, if the marry a Commoner.
And no Lord of Freland, cr of any foreign Coun-
try, nor the Son and Heir apparent of any Peer,
hath Right to fuch a Trial in Britain, "
1ath Rught 1o dhch & SR The

_(4) Magna Charta Cap, 29, jumé. Astic, 23. of the Union:
(b) 2o H, V1. Cap, 90 I o
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3s Tho’ a Peer hath the Privilege of Trial
out of Parliament by his Peers, upon Indi&-
ments of High Treafon, or Felony, or Mifpri-
fion of either : Yet it feems, that regularly he
is to be tried for-all other Crimes, asa Com-~
moner, by the Country, or an ordipgry Jury.

TIT. 1L,

Concerning Commifions of Oyer and Terminer,
THe Sovereign may iffue out Commiffiong

of Oyer and Terminer ( q.d. ozir O ter-
miner ) in Scotlapd under the Great Seal of Bri-
tain, naming always therein Three of the Lords
of Jufticiary, and one of them of the Quorum, to
hear atid determine High Treafon and Mifpri~
fion thereof committed in Scotland (2). But a
Perfon having Right of Jufticiapy in Cafes of
fuch Crimes Ammo 1708, certified by the Lords
of Seffion to the Lord Chancellor of Great Bri=
tain, within any Diftri& where the Commiffion
of Oyer and Terminer is to be executed, muft
be in the Commiffion and one of the Quorum (b).
Treafons and Mifprifions of Treafon commit=
ted by any Native of Stotland upon the high
Sea, or in any Place cut of Great Britain, may
be enquired of, heard and determined before
Commiffioners of Oyer and Terminer, to be
named by the King in any Shire or Stewartry
of Great Britain his Majefty fhall appoint, by
' good

(4,)1 7 A, Ca_p.zt; § I (b) 1bid. § 2.
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good and lawful Men of the fame Shire, as if
~ the Crimes had been there committed (c).

TIT. 1L
Of the Juftice Court, or Court of 7z)ﬂicz'drya ~

1. He Juftice Court or Court of Jufticiary
is, by its Conftitution, the fovereign
Judicature of all Critaes in Stotland ; and many
of the higher Nature can be tried no where
elle. Such as, 1. The four Pleas of the Crown,
viz. Wilful Fire~raifing, Ravifhing of Women,
Murdcr and Robbery ought to be tried there,
and not by any inferior Court (2 ) without an
exprefs Commiffion from the King. And tho
high T'reafon, and Mifprifion thereof may not
only te tried in the Juftice Coust, but alfo in
‘the Circuit Courts, and before Royal Com-=
miflions of Oyer and Teerminer, under the great
Seal of Britain: Yet the Lord Chancellor, or
Lord Keeper of the great Seal of Britain, may,
upon Requelt of the King’s Advocate general,
award his Majefty’s Writ of certiorari; under
the faid great Seal, diretted to any Juftices of
Opyer and Terminer, or the Juftices of the Cir-
cuits, or other Court having Power to judge in
‘Cafes of high Treafon, or Mifprifion thereof
in Scotland, commanding them to certify Indi&t-
ments

(¢) 2 A. Cap. 21, § 5. ) A .
(4) Leg. Maulcolmi II, Cap, 13, Quon, attach, Cap. 76;
Stat, Alex, 1I: Cap, 14. 4
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ments of fuch Crimes brought before them in~
to the Juftice Court; which Court may proceed
upon, hear and determine the fame; as the
Court of King’s Bench in England may do upon:
IndiGments removed or certified into the faid
Court (4 ). The Jultice Court may alfo hear
and determine Treafons, and Mifprifions of
Treafon, committed by any Native of Scot/end
upon the high Sea, or in any Place out of Great
Britain(c ). 2. The Crimes of railing upon,
or curfing God, or any of the Perfons of the
blefled Trinity (4 ); the fecond Negle& of
Minifters to pray in exprefs Words for the King,
Queen and royal Family (e). The third Fault
of denying the Being of God, or any of the Per-
‘{fons of the Trinity, or the Authority of the
Scriptures, or the Providence of God (f), no-
tour Adultery in order to the Punifhment of
Death (g), fall only under the Cognizance of
the Court of Jufticiary.. 3. This Court is au-
thorized to infli¢t the fame Punifhments upon
Jefuits, Priefts and trafficking Papifts, as the
Privy Council of Scotland was (b ) impowered
todo (7). And tho the high Admiral of Scuz-

~ Jond hath the fole Jurifdi&ion of all maritime
criminal Caufes in the firft Inftance (& ); the
Judges of this Court may advocate criminal
Caufes from him, as not being maritime. '}f‘he
whole

(b) 7 A, Cap, 21. §3, (e)Ibid. §5. (d) A& 21 Parl,
1. Sefll 1. Ch. 1. (e¢) 10 A. Cap. 7. § 11. (f) Act i1,
Sefl. s. Parl. K. W. (g) Act 1os. Parl, 7. Jam. VL (h)
Act 3, SeflL 8 & 9. Parl, Ko W. (1) 12 A, Sefle 20 Cape 140
$ 12, (k) Act 16, Rarle 3. Ch, 1L
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whole Rights, Powers and Privileges of this
Court are ratified (/7). X
2. But a Lord or Bailie of Regality, may, in
the Cafe of Crimes falling under his Cognizance,
‘repledge from this Court an Offender dwelling
within the Regalityy 7. e, may crave and get him
to be remitted to be judged in his Coutt, upon
Sureties found by the Repledger to do Juftice
there within Year and Day; ahd by the Perfon
repledged, to appear there to underly the Law
for the Crime laid to his Charge. . In which
Cafe the Repledger, if he fail to do Juftice up-~
on him in due Time, tines his Court, for Year
and Day, the Surety, who borrowed the Crimi-
‘nal, is liable to an Unlaw or Amerciament, and
the Lords of Jufticiary (out of whofe Hands
he was taken) may proceed to try him (2 ).
Criminals dwelling within any. of the Ifles of
Scotland, except Orkney and Zetland, and a Part
of the Ifle of Arran, are, upon Application
made in the Name of the Duke of 4rgyle, (who
is hereditary Juftice General in thofe Parts)
remitted to be tried by his Grace and his De-
puties. However, there is this Difference be-
twixt laick Regalitics, and ecclefiaftical Rega-
lities which were referved to the EreGion
Lords, after Suppreffion of thofe religions Hou~
{es, they formerly belonged to: That the Lords
‘of laick Regalities may always repledges
whereas the repledging Privilege is allowed to
| eccle=

(). A& 4o Sefl. 5. Parl, K. W. (m) Qm;l. attach, Cape
8 & 17. Form of Baron Cousts, Cap, 25
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ecclefiaftical Regalities, only when they prevent
the Court of Julticiary, by firft citing the Cri~
minals, with whom otherwife they can only fit
‘upon the Trial; tho withour. preventing, or
concurring, they have Right to the Efcheats
and) Fines of thofe condemned by the Juftices
(n)

"3. Appeals ly from the Sentenées of this
Court, to the Houfe of Peers in Parliament. -

4. The Juftice Court hath no ftated Terms
of fitting, nor any Vacation, except that ne-
ceffary one when the Lords go in Circuit ; but
fit conftantly at Edinburgh each Munday in
Time of Sefion, or oftner pro re nata when Bu-
finefs offers, in a Houfe called the Tolbooth,
becaufe it was formetly the common Prifon in
that City. And continue doing Bufinefs in a
Diet of Court {o long as they think convenient ;
for they ar¢ not tied to fit {0 many Hours, as
the Lords of Seffion are. To firike or hurt any
Perfon within the Court, while the {udgcs are
fitting, is punifhiable with Death (o
- 5. Caufes are here advifed and voted with
open Doors, in Prefence of the Pannel and Af-
fize, and all others; tho none dare fpeak un-
lefs defired, or make any Difturbance, upon
pain of Imprifonment: But in Calfes of Rape,
Adultery and the like, all Perfons, except Par-
sics and their Procurators, may be removed,

while |

. (n) A& 29, Parl, 11, Jam, VI Verf. And farther, the faid
heritable Stewasts (o) A& 193, Patl, 13, Jam, Vi :

-
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while the Proof is leading (#). Tlie Diets are
peremptory, fo that if an Indi@ment or crimi-"
nal Summons be not called on the precife Day
in the Cication, it falls, and a new Indi@ment
or Letters mult be raifed.  Sentences atter T'ri-
al, and Evidence given, are not reviewed on
reclaiming Bills. Nor can the Lords prorogate
Days once appointed by them for the Executi-
on of fuch Sentences, And, in Cafes where
Bills are allowed, as for reponing Perfons a-.
gainft A&s of Fugitation, or Fines for Contu=~
macy in not appearing to underly the Law, or
to pafs upon Affizes, or to bear witnefs in Tri-
als, or for not” reporting criminal Letters;
when a Petition is refufed, a fecond Petition

_for che fame Thing cannot be offered, unlefs

the Petitioner obtain Leave to withdraw his
refufed Petition, by giving in:a Bill for that
Liberty. , , ,

6. Fines, Amerciaments or Unlaws infli&ed
upon Offenders, or Perfons guilty of Contuma-
cy, are fometimes ordained wholly to be paid
to the King, and fometimes enly a Part of them,

~and the reft appointed to be given to private

Parties injured, or applied to fuch other Ufes
as the Judges think fit. For Payment of which
Fines, Horning and Caption may be iffued forth
of courfe upon the A&s of Adjournal. And
Denunciation at the Market-crofs of Edin—
burgh, head Burgh of the Shire within'® which
the Court fits, will as effeGually make Ef-
Vol. H. P cheat
(r) A& 28. Sefl, 4. Puski Wo & My :
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cheat fall, as if made at the head Burgh of the
Shire where the Parties dwell (¢ ). Eftreats,
i. ¢ Extra@s of Fines and Unlaws,; and of ef-
cheat Goods, wherein the King has Intereft,
are yearly given up by the Clerk of Court, up-
on Oath, to the Remembrancer of Exchequer,
in order to be levied for his Majefty’s Ufe.

- 7. Advocates here are not oaly appointed,
as Oceafion requires, to plead in Defence of
poor Criminals, upon their Application for Law-
iers: But alfo gratis Warrants are granted to
poor Purf{uers, that Clerks, Macers and others
may. ferve without Money, for bringing their
Suits to a Conclufion. ‘

8. The Records of this Court are termed
the Books of Adjournal; and Perfons concern-
ed in the Management of T'rials here, are the
Judges, Advocates, Clerk, Aflize, Macers, and
Dempfier.

SECT. L
Of the Fudges in the Gourt of Fufticiary.

- . 1w'THESE were formerly a Juftice-general,
Juftice-clerk, and Juftice-deputies. Which Ju~
ftice-deputies (tho not'limited to any definite
Number ). were commonly two, appointed by
a Gift from the King under the privy Seal.
Thefe Judges ufed to determine the Punifh-
ment. of Criminals, in difficult ard important

. A ‘ Cafes,

9) A& 126, Pal, 124 Jam, VL .

p
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Cafes, by Advice of the Lords of privy Coun-
ci} ; who often ordered Afleflors to joyn with,
and affift them. But in the Year 1672 () the
ambulatory Office of Juftice-deputies was quite
fupprefled : In lieu whereof, five Lords of Seffion
were adjoyned to the Juftice-general and Juftice-
clerk, with equal Power, called Commiffioners of
Sufliciary, becaufe they fir by fpecial Commiffion,

2. The Office of Juftice.general ( cal-
led chief Jultice; and principal Jufticiar )
flows, by Commiffion from the Sovereign,
under the great Scal, either for Life or
during Pleafure, as his Majelty thinks fit. This
great Ofticer of Juftice fits only in the Jufiice
Court, when he thinks fit to come, and may

o, ot not, to the Circuits, as he pleafes,

3. The Juflice Clerk (who, before the U-
nion of the Nations, was an Officer of State)
has his Place alfo by Gift under the great Seal,
either during Pleafure or for Life, asthe King

leafes. . He names the Clerk of Court, who
1s called his Deputy.

4. The other five Lords of Jufliciary are, by
Letters from the Sovereign, admitted ad wvitam
aut culpam. ' :

5. The Judges aforcfaid hold Court at Edir-
burgh cach Munday, or oftner, if Bufinels fo
requirc. They meet at Nine of the Clock in
the Morning, when the Court Bell rings.
They fit in Scarlet Robes faced with white
Sattin, that of the Juftice General being diftin-

: P2 - - guifhed

( 2) A& of Regul. of the Juftice Court 1672, Artic, 1.
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guifhed from the reft, by Lining of Ermin.;
and the Jultice Clerk’s by a Facing of white
pinked Sattin,  The Juftice General, if prefeht,
prefides, and, in his Abfence, the Juftice Clerk,
who takes his Chair. Where both thefe are
abfent, the Lords prefent ¢le@ one of their
Number to prefide for that Time. Four of
thele Judges are a Quorum in Time of Seffion
(%), and three in the Vacation (¢). Theitr
Quorum is determined according to the Terms,
and Vacation of the Court of Seffion: For, as
hath been already oblerved, this Court hath no
fix’d Terms of fitting, or Vacation. It is high

- Treafon, to kill any Lord of Jufticiary fitting
in Judgment (d4), They are authorized to
tegulate the inferior Officers of Court, and,
to order every other Thing concerning it. A
Quorum - of the Lords is neceflary to fign a
Lift of any grand Jury (e), or for judging.
But one Lord may adjourn the Court, or
continue a Diet of Compearance till another
certain Day; or may pals Bills for raifing
criminal Letters or Summons, or Letters of In-
timation, or Letters of Diligence, for citing
Criminals, Witnefles, and Affizers, in the Cafe
of Indi@ments ; or Bills for raifing Letters of
Exculpation, or Recrimination.

SECT.

(b) A& of Regul. of the Juftice Court Art. 1. (c) A& z2.
Parl. 30 Ch- M (d) 7 A, Cap, 21, § 8o (¢) d, AQ of Reguk,
Art, 34 .
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SECT. 1.
éf the Advocates, Clerk, and Affize.

1. THE King’s Advocate or Solicitor, of
both, plead for the Parfuer in a criminal Trial,
it being the Sovereign’s Caufe; and other Ad-
vocates for the Panncl: And {fometimes the
King’s Lawycrs employ other Advocates to
affift tchem. Lawyers are noc allowed for pri-
vate Perfons, whether Purfuer or Defender, un-
lefs they be prefent, Bat albeit an Advocate
for a Crimimal cannot, in Abfence of his Cli-

~ent, enter upon, or dip into the Merits of
the pringipal Caufe, he may plead the Excufe
of his Ablence (a). The Advocates on both
Sides, firft debate the Relevancy ot the Libel
wiva woce ; and thercafter Informations on the
pleading binc inde, figned by the refpeéiive Law-
yers, are given to the Clerk, and recorded in
the Books of Adjournal. After the Proof is
clofed, the Advocates makeSpeeches to the Ju-
ry'upon the whole Caufe, The Advagcate for
the Purfuer begins,and is anfwered by the Pan-
nel’s Advocate, who is privileged to be the
Jaft Speaker, except in the Cafe of Treafon,

2. The Clerk of Court is admitted, upon 3
Commiffion for Life from the Lord Juftice
Clerk, impowering him to officiate as Clerk
jn the Court of Jufliciary at Edinburgh, ar in

| P3 - the
(#) Lo peny § §o de Judic, 1, 3o G dg Accnfe |
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the circuit Courts, or in other Commiffions of -
Jufticiary. He keeps the Recerds and the Seal
of the Court, which is appended to all Letters
and publick A&s. He receives from the Raif-
er of criminal Letters, Caution to report them
~duly executed and indorfed (4), and from
| tho{c againft whom they arc raifed, Caution to
appear, to underly the Law ; from the Purfuer
of a Caufe advocated to the Juftices, new Cau--
tion to infift, and from the Raifer of the Advo-
cation, new Surcty to appear before their Lord-
fhips. Such Bonds of Caution are entred in-
a Book appropriated for that Ufe ; and the
Clerk is anfwerable for the Sufficiency of the
Sureties. - All Letters, Precepts and Diligences
are fubfcribed by him, that pafs under the Seal
of Court. He marks the Sederunts of the
.Jlt)ldgcs, writes the Depofitions of Witnefles,
cliverance of Bills, interlocutory and defini-
tive Sentences, records the Informations of Par-
ties, and Verdi@s of Affize, and minutes any
additional Debate, that may happen in open
Court after the Informations, before advifing
the Relevancy ; and, in fhort, writes all the
Steps of judicial Proceeding in this Court,
On Saturday he makes up a Roll of Caufes,
to be called on Munday thereafter, of which
every Lord gets a Copy. The Clerk, his De~
puty and Servant are exempted from all Bur-
dens and  Scrvices, from which -Members of

3. The

the College of Juftice are free, *

() A& 78 Paily 6. Jam VI
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3. The Affize or Affife, are 5 good Men,
‘of the fame Rank or Clafs with a Perfon againft
whom a Crime is charged, fworm to enquire of
Matter of Fa& fuftained relevant by the Lords
to infer the Crime, and to declare -the Truth
upon fuch Evidence as fhall be delivered them
touching it. They are called an ordinary 4/~
fize, from the French Qffig, fitting, and that
from affideo, becaufe they fic together and exa-
mine the Proof. Thcy are term’d allo-a Fury,
from their being {worn; and an Jugueft, be-
+ caufle they enquire into rhe Troth of Faés. Such
15 are picked by the Judges out of a large Lift
of 45 fummoned for that end, and therefore
called the grand Affile: Who, if the Pannel
can take no juft Exception or Challenge to any
of them, are fworn, and the reft of the 45 dif-
mifled. This ordinary Affife, after hearing the
Pleading, and Evidence givenin the Trial a-
gainft and for the Pannel, are fhut upin a
Chamber by themf{elves, to confider the Proof
laid before them, without Freedom to fce or
fpeak to any Perfon, till they return their Ver.
di& of it, i. e, Report to the Court what they
find proved or not proved, wpon which the Jud-
ges pafs the Sentence prefcribed by the Law,

SECT. I

The Macers, and Dsmpfler.

% THE Macers of this Conrt ( who aie
| - Pgq " thres
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three at prefent ) hold their Places for Life by
Commiflion from the Juftice General.  Each of
them wears adlack Gown, and carries an iron
Rod as the Badge of his Authority. Their chief
Bufinefs is, to execute Warrants of Imprifon-
ment, Indiétments, criminal Letters, and Letters
of Exculpation ; to cite Affizers, and Witnefles ;
to bring Pannels from Prifon to the Bar, and
carry them back again ; to inclofe, apd attend
upon Juries, while they are drawingup their Ver-
di& ; to pronounce all Sentences not capital ;
and to wait on the Judges during  all the Diets’
of Court. Thefe Macers are free of all Bur-
dens and Services, from which Members of the
College of Juftice are exempred. If a Macer, or
other QOfficiar Executor of criminal Letters pre-
fume to charge Complices not {pecially exprefs
fed in the Letters, or to fummon ( without fpe-
cial Warrant ) more Perfons upon an Affize
than 45 given him up in Lift figned by a Quo-
rum of the Juftices, or not to annex them and
the Witnefles to be produced againft the Party
accufed, to the Copy of the Letters given to
him : The Executor’s Surety incurs the Pain of
soo Merks, and thg Officer is liable to Depri-
vation, and farther Punithment, at the King’s
Vil (a). ‘ '
2. The Dempfter ( 7. e, Doomfter ) is, he
who pronounceth capital Sentences againft Of-
fenders, with the Addition of thelg Words, 4rd
' “ * this

(<) A& 76. Parli 6. Jam, VL jund. AG of Regyl, of. the
Julice Gout, At 3 &7ur. T
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this 1 gmeﬁ} Doom. A Dempfter j'rmlmEdinéurgé‘
is furnifhed to the Court of Jufticiary, by the
Magiftrates, from whom he détives "his Com.
miflion, with a certain Fee, '

TIT. 1V,

~ Of the circujt Courts.

1. THat Juftice may be brought home to
their Doors, who are not in a Condi-/

tion to profecute at Edinburgh Injuries done to
them ; and alfo for the general Eafe and Exemp-
tion of the Lieges from Trooping out of the
Corners of Scotimd on all Occafions to pafs up-
on Juries, or bear witnefs in Trials at Edip-
burgh, where the Court is often continued: A
Jultice Air according to our ancient Law was
held twice yearly, once on the Grafs, and once
on the Corn (& ). Which €ourt was called
Iter Fufticiarii, the Juftice Air or circuit Court,
becaufe the Judges do punith Crimes in their
Journey through the Country. A4umo 1672, the
keeping of Circuits was reftrited to once a
Year (4 ). Thereafter the Lord Juftice Clerk
and ather five Commiffioners of Jufticiary, were
ordained by Two and Two to hold “circuit
Courts yearly, twice a Year in three {everal Di-
ftriGs in the Months of May and Ofober (¢ ).
But now again circuit Courts are kept only once
’ yearly

(4) Star, Rob. IIl, Cap. 30. A& 94. Parl, 13, Jam. IIL°
(ll) d. A& of chul. Ax;. §e (C) 6 A, c‘aP' G § 401 h
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yearly in the Month of May ; and none to be
held in Ofkober, without Order from the. ng

by l’roclamatxon in Fuly preceeding ( 4).
2. Thefe circuit Seffions commenge on the

firlt lawful Day of May,
At the Burgh of Ipvernsfs, for the

Rofs,

Elgin
ires of Catbn’efs and Stew- {0"’“3‘7
Shires o Sutherland, artrlcs of lz land,

Cromerty, ,
3

 Tnvernefs, ‘l
I

LNamz,

At the Burgh of Air, for the

{ dir,and ]urxfdléhons thhm the fame,

* 8hires of<l and
\Wigtoun. -

!

And at the Burgh of Dumfrigs, for the

{ Dumfries ) | Anandale

Shires of<|' and band Stew f‘é and
| Niehfdate, ) artrieso 'Kzrkcudbrngt
The

(d) 10 A, Cap. 33q
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. The circuit Seffions begin on the 10 May,
or, that being an unlawful Day, on the next
lawful Day thereafter,

At the Burgh of Aé,erdeen? for tht::

Aberdeen,
Shires of Kincardine and
\Bamff.

At the Burgh of Glafgrw, for the

{ Lanerk,
. , Arcr le
thtes of< Dumbartoun,
lBute and
\Renfrew.

And at the Burgh of Fedburgh, for tl}ﬁ |

{Roxburgh,
|Sclk1rk | and Bailiary of ;awdera
Berwick and dale,

Pecbles,

Shires of:

The circuit Seffions commence on the 20
May, or, that being an unla.wful Day, on the
next lawful Day, A

N
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" At the Burgh of Pertp, for the -

. {Perth,
Shires of< Forfar and .
) + Fife.

And at the Burgh of Stirling, fér' the

[Stivling,
8hires of< Clackmanan and
. LK"”VUf"z

" 3. The Judges fo paired and coypled hoid
always Circuit-courts together, but change
their Diftri&s per vices. The Juftice General is
fupernumerary (e), and may go, or not, as he
pleafes, to any Circuit. In refpe& fome of the
Lords may be indifpofed, or otherwife juftly ex-
cufed from attending the Circuits, one Lord
prefent at any Circuit, may progeed and da
Bufinefs by himfelf. |

4. The King’s Advocate grants Commiffions
to Three. Advacates, to officiate as his Depu—
ties, or Procurator-fifcals in the Circuit-courts,
giz. one in each Diftri&. And the Clerk of
Jufticiary grants Deputations to Three Clerks,
to ferve there refpe@ively ; if the faid Lord Ad=
vocate or Clerk of the Juftice-gourt do not at-
tend one Diftri® himfelf: But either-of them

‘ ‘ - " whq

<) "adt of Reguls of the Juftice Conrt, Att. 19
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who gives perfonal Arttendance, will need but
T'wo Deputies. o
5. The Six Judges fet out from Edinburgh i
their F’ormalities_, fome Days before the hold-
ing of their refpe&ive Circuits, each attended
by the Advocate and Clerk-deputies, the She-
riff, or his Deputy, Two of the King’s Trum-
pets, and a Macer of Court. No Perfon is o-
bliged to attend the Lords in going to, or com- -
ing from the refpe&ive Places where the Cir-
cuits are held, except the Sheriff or his Depu~
ties, and their Officers; nor they neither out
of their refpe&ive Counties, except at the Plice, -
and during the Time, of holding the Circuit=
courts of the refpedive Diftricts. Again, no
Perfon is bound to attend at the Place where
the Circuit is held, during the Sitting thereof,
except he be fummoned upon a Jury, or to give
Evidence, or is bound over to appear there, or
thofe who are obliged by the Nature of their
Office or Truft, to attend (f), as the Magi-
ftrates of the City and Borough where the Cir=
cuit-court is held (g); or fuch as fhall make
any Prefentment in order to T'rial at the Cir-
cuit. And Juftices of Peace, who make Pre-
fentments at their Quarter Seflions, or at their
yearly Meetings inQ_'ﬁ:ly and February, may de=
ute one or more of their Number, to attend
in place of the whole (4). L

CTIT

()8 A Cap. 16§ 1 & 20 (g) Ibid. § 50 () Tbide § 20
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TIT. V.
The Court of Fufticiary 0f the Admiralty. N

1. THere being now fince the Union of the
Kingdoms, one Lord high Admiral of
Great Britain, our Lord Admiral bears oply the
Chara&er of Vice-admiral of Scotland. Who ne-
ver fits in Judgment, -but has a Deputy Judge
in the high Court of Admiralty at Ediuburgh,
and appoints Deputy-admirals in feveral Places
of the Country, that hold inferior Courts of
Admiralty. <
* 2. The Judge of the high Court of Admiral-
ty hath both a civil and criniinal Jurifdiétion,
the latter whereof only is my prefent Bufinefs to
notice. The Court, wherein he judges Crimes,
is termed the Court of Jufticiary of the Admi-
yalty. He may punith Breakers of his Arrefi-
ments, and Deforcers of his Officers, and hath
Right to the Fines and Amerciaments of his
own Court (2 ). Perfons injured are admitted
as Witnefles for proving Crimes committed at
Sea where other Witnefles cannot be had.
- 3. The Admiral is the King’s Licutenant
and Juftice General upon the Seas, arid ‘in all
Ports, Harbours and Creeks thereof, and upon
freth Waters or navigable Rivers below the
firflt Bridges, or within the higheft Flood Mark,
or Wafth of the higheft Tide (5)., But albeit
a ‘ his
(4) A& 16, Farl, 3. Ch, 1L, (6) Ibid, :
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his Jurifdi@ion be limited inwardly, as to the
Land, it is illimited outwardly as to the Seas,
in whatever Part of the World. And he hath
the fole Jurifdi@ion of all criminal maritime
Caufes foreign ‘and domeftick in the firft In-
ftance (¢ ). Under {uch criminal Caufes I com-
prehend Foreftalling and Regrating of Corn,
Fifh, Drink, Firewood, carried over Sea; ex-
orting Traitors, Rogues and Fugitives from
fuﬂiCc ; throwing Sand or Balaft in Harbours
or Chanels, to choke them ; Extortion ufed
Ly Ship-wrights or Boat-makers; taking away
Buoys, or cutting Cables ; ufing falfe Weights
or Meafures at Sea, Caufes relating to Pirates,
and their Abettors, Qut-traders and Refet=
ters, ©c. But Treafons and Mifprifions of
Treafon, committed by any Native of Scotland
upon the high Sea, or in any Place out of Grear
Britain, is to be tried before the Juftice-court,
or Commiffions of Oyer and Terminer (d ).

TIT. VL

The Courts of Sheriffs, Stewarts, Bailies of Royalty
and. Regality, and Magiftrates of Burghs,

1. Q Heriffs, are Magiftrates having Power o=
: ver Counties and Shires. - Whereof fome.
are heritable Sheriffs ; others enjoy their Offi~
ces only for Life, or during the Sovereign’s Plea-
fure. They may fit and give Judgment them-
félves,

(¢) A& 16, Parl, 3, Ch, I (@) 7 A, Cap. 2l § 5,
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felves, but commonly do it by Deputies. "They
may fine for Contumacy in Ten Pounds, and
for Bloodwits in Fifty Pounds, and no higher.
They may judge within Three Suns Murder-
ers or Manflayers, if taken red Hand, .i.e. in
hot Blood, or immediately commitcing the
Murder, or purfued inftantly and taken (2 )
Who, if apprehended in alien tzrritorio; muft be
fent back to be tried before the Sheriff, where
the Crime was committed ( 4 ). But tho’ for-
merly the Execution of fuch Sentences againft
Murderers taken red Hand, or after immediate.
Purfuit, could not be delayed longer than Nine
Days after Sentence'(c): No Sentence im-
porting a capital or corporal Punifliment, pro*
nounced in any Place to the Nofrhward ‘of the
River Forth, can now be put to Execution with- .
in lefs than Forty Days, or pronounced in any
Place to the Southward of the {aid River, with-
in fefs than Thirty Days, after Date of the Sen~
tence (d ). A Sheriff may try a Thief taken
with the Fang, tho’ no private Party concur
in the Purfuit. But whcther a Sheriff ought
to judge a Thief upon Citation where no Fang
is found, hath been much difputed, and is not
{ufficiently cleared ; fo far as I know. Sheriffs
account in Exchequer, for the Efcheats of Per-
fous condemned in their Courts. They are
bound to meet and receive the Circuit Judges,

‘ , at

(4) A& go. Parl. 6, Jam. I, jun. A&k 28. Parl. ‘3.'Jam. IV.A&
4, Sefle 5o Parl, Ko W. () A& 28, Parl. 3, Jam. IV, (¢) d, A&
4 Sefl, Se Parl.. K. W, (d) 11 Geos L caPn 25« § .
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at their Entry into 'their refpe&ive Shires ; to
. convey and accompany them during their Stay
there, to caufe fufficient and legal Men appear
beforc them to be Aflizers and Witnefles, and
to caufe ferve and execute Indi@ments againft
the Perfons accufed ; and to give all due Re-
fpe and fuch fpecial Afliftance to ‘the faid
Judges, as their Office obliges them to when
required by them. o
2. The King’s Sheriff in fome of his proper
Lands is called a Stewart, whofe Power comes
up to that of a Lord of Regality ; and his Ju-=
rifdi&ion is termed a Stewartry, His Majefty’s
Sheriff in other Lands of his Property is called
a Bailie of Royalty, and his JurifdiGion a Bai-
liary. Magiftrates of fome royal Burghs are
Sheriffs within themfelves. :
3. A Perfon who hath Lands, whereof he is
Proprictor or Superior, ere@ed into a privative
_heritable Jurifdi&ion, excluding the Sheriff’s
Cognizance, is called a Lord of Regality. He
doth not fit perfonally in his Court, but doth
Juftice by a Bailie. Some Bailies of Regality
have only fimple Commiffions for Life, and fome
are heritable. Bailies of Regality are account=
ed inferior Judges, when compared with the
Lords of Jufticiary (e). But are more abfolute
in their Procedure than other inferior Judges:
For they may fine in 200 Pounds; whereas
Sheriffs and others cannot go fo high; may re=
Vol. I Q pledge

{l) A& 1370 i’all. 13 ]am. VI,

i
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Hedge cither from the Juttices, or Sheriffs, Ma~
efactors refiding within their Regalities at the
Time when the Crimes were committed (f ) 3
and have Right to the fingle Efcheats of Cti~
minals within their Jurifdi@ion; albeit con-
demned by the Lords of Jufticiary. A Bailie
of Regality hath a cumulative Juri{diGtion with
the Bailies of the Burgh of Regality. - -
4. Sheriffs, Stewarts, Bailies of Royalty and
Regality, 'and Magiftrates of Burghs '(who
have both a civil and criminal Jurifdi&ion, and
-whofe Courts are Courts 6f Record, wherein
Writs may be regiftred ) are to fhew them-—
felves a&ive in apprehending and punifhing
- Scrners, ftrong Vagabords and Beggars going
tinder the Name of Egyptians (g ), Forefal-
lers (), Deftroyers of Planting (7). They
punifh Riots, and Breaches of the Peace, exe=
cute the Laws againft Profanenefs and Tmmo=
fality, anlawful Gaming, and ‘many other pe-
nal Statures ‘falling under their Cognizatice,
which it Wwere tedious to fet forth. Dittay is
taken up, and Information exhibited againtt
Delinquents to be tried in the Circuit Courts
by Sheriffs, Stewarts, Bailies of Regality, Ma~
giftrates of Burghs and other inferior Judges,
on the 22 Daysof Fuly anid February yearly be=
ing lawful Days, or uponthe next lawful Day
there-

«{f ) Vide fupra, Tit. 3. § 2. % infra, Book I Chap,-z. Tit. 2.
Seft. 2. N. 2, § 2. (g) A& a1, Parl 6. Jam, I, A& 124. Parl,
12, Jam, VI, (#) Adt 214 Pail 4, Jam, Vo (7)) AQ 840 Pasls 6o
Jam, Vi, ’ o
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thereafter. Which Information figned by the
faid Sheriffs, Stewarts, @%. and their Clerks,
are to:be tran{mitted to the Clerk of the Court
of JuRticiary at Edinburgh, forty Days before the
. holding of the refpettive Circuit-courts (&). The
Judges aforefaid are alfo obliged to receive and
incarcerate Perfons attached by the King’s Let=
ters for Crimes and Tiebts (Z). .
5. Crimes are profecuted in inferior Courts;
at the Inftance of a Procurator Fifcal for the
publick Intereft, either with, or without the
Concurrence of the private Perfons injureds
And the Judges proceed in T'rials, much che
fame Way as the Lords of Jufticiary do in their
Circuits. And tho’ they cannot judge civil
A&ions in a Vacation of the Court of Seffion ;
yet they try Criminals then. But criminal
Caufesmay be advocated from them to the Ju=

ftice-court. :

T 1T. VIL
Of Fufticer of ?eace,,and their Cowtf.

1, ]Uﬁices of Peace ({o called; becaufe the do-

ing of Juftice to preferve the publick
Peace is expeed from them) have a criminal
JurifdiGion. Some are heritable, as thofe royal
Burghs who, by their Charters ratified in Par=
liament, are conftituted perpetual Juftices of

‘ Q.2 Peace

{k) ¢ A, Caps 16,6 40 (1) A& 2133, Patl, 15, Jam, VIy
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‘Peace within their Bounds and Liberties, O-
thers are temporary, that is, fo many lawful
Men as the King thinks fit to name from Time
to Time; by Commiffion under the great Seal,
for keeping the Peace in the County or Diftri&
where they live. But all Noblemen and Lords
of Seffion are Juftices of Peace every where with-
in Scotland. Some of thofe temporary Juftices of
Peace, whom the Sovereign doth moft refpe& and
confide in, are called Juftices of the Quorum, from
thefe Words in the Commiffion, Quorum A. B.
C. D. unum effe volumus ; without whofe Con-=
currence feveral Affairs of Importance cannot
be done. Some Perfons, by the Nature of their
Office, are incapable to exercife any Part of the
Fun&ion of a fuﬁicc of Peace ; as one cannot
‘be a Juftice of Peace of that County where he
_isSheriff (2 ): Others are debarred only from
exercifing fome Part of it ; as Commiffioners or
Farmers of Excife, who cannot a& as Juftices
of Peace in Matters of the Excife (#). Every
Juftice of Peace muft, before he enter upon the
Office, take the following Oath de fideli : You
Jwear, that as a Fufice of Peace of the Shire of, &cs
in all the Articles of the King’s Commiffion to you di-
yelled, you [ball do equal Right to the Poor and
Rich, after your Cunning, Wit and Power, and after
the Latws, and Cusoms of this Realm, and Statutes
thereof made ; you fball not be of Counfel with any
Perfon in any Quarrel depending before you ; and that
you hold your Seffions after the Form of the Statutes
thereof

(#) 8 MagaSefl; 25 Cap. 8y (4) 25 Cas L, Capi1t,
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thereof made ; and the Iffues, Fines and Amercia=
ments, that happen to be made, and all Forfeitures
awbich fball fall before you, you fball caufe to be en~,
tred without Concealment or embexzling, and truly
Jend them to the King's Exchequer ; You fFall not let
Jor Gift or other Canfe, but well and truly you [ball
do the Office of a Fuftice of Peace in that Bebalf ;
and that you take nothing for your Office of Fuftice of
the Peace to be done, but of the King, and Fees accu=
(omed, and Cofts limited by the Statute : You (hall
mot divelt, mor caufe to be direlled, any Warrant
( by you to be made) to the Parties, but you fhall
direct them to the Bailiffs of the [aid County, or other
the King's Qfficers or Miuifters, or other indifferent
Perfois to do. Execution thereof. So help you God,
2. Their Court is called the Court of Seffi=
ons of Juftices of Peace held by two or more
quorum unys, at any Place of the County they
think fit. But Juftices for Counties at large,
are not authorized to hold their gengral Quar-
ter Seflions, in Cities or Towns that are Coun-
ties of themfelves (¢). The Seffions of the
Peace are either general or fpecial Seflions, Spe=
cial or private Seflions, are thofe holdenon a
{pecial Occafion for the Execution of fome par=
ticular Branch of thejr Authority. General
Seffions are of two Sorts, 1. Such as are holden
in_the Four Quarters of the Year, viz The
firlt Tuefdays of March (d), May, and Auguft,
and the laft Tuefday of Okober (e ). Which are

Q 3 galled

¢) 9 Geo. L Cap. 7. § 3.ﬂ(d) Maych is put here by Miftaks
for Februarys (o) A& 38. Parl, 1o SeflL 1, Ch. 11, ‘
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called the géiieral Quarter Seffiois, and fometimes
termed principal Scffions (f ), fometimes opéti
Seffions (g ). 2. Seffions holden at any other -
Time, for the general Execution of the Autho-
rity of Juftices of Peace, which are called general
Seffions {imply, They appoint a fufficient Col-
leGor for levying the Fines and Penalties impo-
fed by them upon Offenders, and caufe him
find Surety. But the Power of naming the
Clerk of the Peace, who is cuftos rotulorum, i. e,
keeps the Rolls of the Seflions, belongs to the
Secretaries of State (4 ). The Orders of Jufti-
ces of Peace are executed by Conftables ap-
pointed from Six Months to- Six Months by
themfelves in their Quarter Seffions, and by
the Magiftrates of Royal Burghs. But Cerifta-
bles have always an intrinfick Authority inhe-
rent in their Office : Piz. To apprehend Per-
fons guiity of recent capital Crimes; ur in cafe
~ of their Efcape, to raife the Hue and Cry, and
call the Country’s Affiftance in the Iusluit of
them ; to feize fufpetted Perfons, Night-wal-
kers, who cannot give a good Account of them-
felves, Haunters of Bawdy-houfes, Vagabonds,
fturdy Beggars, Egyptians, ©%, and carry them
to the next Juftice of Pedace; to rid Frays, and
call the Afliftance of Neighbours for that End ;
to force open in the Diy-time, clofe Doors,
within which an Affray or Riot happens to be,
for keeping the Peace, and apprehending the
: : ] AR A

(f) 4 Hen, VII. Cap. 12. 6 1. (g) 27 Eliz, Cap. 1q. § 2, ( h
A& 20, Sefl, 2, Parl Jam, VI e P re ( !
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Rioters. But a Conftable cannot, after a Fray
or Riot is over, arreft the Perfons guilty, with-
out Warrant from a Juftice of Peage; unlefs
fome Perfon is dangeroufly wounded therein,
Juftices of Peace under the Degree of a Lord-
of Seffion, are allowed 4o Shillings per diem for
their Attendance at the Seffions ( not exceeding
Three Days at ane Time ) to be paid by the
ColleGar of the Fines. And thefe who have
this Allowance, are liable to the Penalty of 40
Pounds for Abfence not excufed from every or-
dinar; Quarter Seffions, or from otner Meet-
ings when lawfully required to aflitt thereat (7).
Clerks of the Peace, and Conftables are alfo
paid for their Labours out of the Fines. Where
thefe fall fhort, the Barons of Exchequer are to
fee to their Payment. And the Overplus of
Fines, if any be, after the Payments aforefaid
to the Juftices, their Clerk and Conftables,
ought to be brought inte the Exchequer,

3. The Commiffion of the Peace aflignsthem,
and every one of them joyntly and feverally the
King’s Juftices to keep the Peace in fuch a
County, and to caufe to be kepr all Statutes
made for the Good of the Peace, and quiet Go=
vernment of the People; as well within Liber=
ties, as without, and to punifh all them that
fhall offend againft any of the faid Statutes ;
and to caufe all thofe come before them, or fome
of them, who fhall threaten any of the People,

- Q4 3%

(i)A& 38 Pak 14 Seff, 1, Ch 11,
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as to their Perfons, or the burning - of their
Houfcs, in order to compel thein to find Sure~
ty for the Peace or good Behaviour ; and if
they refufe to find fuch Surety, to commit them
to Prifon, and caufe' them to be fafely kept
there till they find it. Then it goes on, and
affigns them and every two or more of them
gbf. which Number fuch or {uch a ‘particular

erfon‘is required to be ) Juftices to enquire of,
hear and determine 'all Felohies, Witchcrafts,
Inchantments, magical Arts, Sorceries, Fore=-
ftalling, Regrating, Engrofling, Extortion, Con-~
venticles, the Abufe of Weights ‘or Meafures ;
Trefpafles, that is, perfonal Wrongs or open Vi-
olence, that difturb the Peace, or Offences that
have a -dire& and immediate Tendency to caufe
Breaches of the Peace, as Libels, and the like
the Misbehaviour, * Remifnefs or Negligence
of Sheriffs, Stewarts, Bailies; Conftables, Keep-
ers of Prifons, and others in their Offices ; con~
form to the Law of Scotland :~Provided, that,
in cafe of Difficulty, they proceed not to give
Yudgment, except in the Prefence of one of the
Lords of Jufticiary, or one of them holding a
circuit Court in the County. ‘And regularly
the King may, by kis Commiffion, authorize
wham he pleafes, to execute'an A& of Parlia~
ment.: Tho' Felonies be within the Commiffi-
6n of the Peace, it is generally thought advife-
able for Ju®tices of Peace, to procted no further
in relation to any capital Crimes, than to exa-
mine and commit the Offenders, take the Infor-
Lo w T PR NS S R TN R matldﬂ
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mation of all thofe who can give material Evi=
dence againft them ; and bind the Informers o~
ver to the Court of Jufticiary, and certify their
Proceedings to that Court. Juftices of Peace
have alfo Authority to proceed the fame Way
in relation to Treafon, Przmunire, and Mifpri-
fion of Treafon, tho not within the Letter of
the Commiffion. But they have Juri{di&ion of
all other Crimes not capital within their Com-
miffion, whether thefe Crimes be mentioned in
any Statute concerning them or not ; for that
all fuch Crimes are either direGly, or at leaft
by Confequence, and in the Judgment of Law,
againft the Peace. o o
" 4. The Juftices of Peace hold Cognizance al-
fo of Pleas upon many penal Statutes, by an
exprefs Power given them by fuch Statutes. It
were endlefs to enumerate all the Offences fal-
ling under their JurifdiGion by Statutes. Such
are Riots, Breaches of the Peace, the being
fturdy Beggars, Vagabonds or Egyptians, Re-
fetting them, letting out Houfes to them ;
wronging the Highways, or refufing to concur.
to mend them ; cutting and deftroying of green
Wood, Planting, Orchards, Gardens, Hain-
ings; ‘breaking of Dove-houfes, and Cunin-
gairs, i. ¢, Coney Warrens ; Stealers of Bees, or.
Hives; Offences againft the Laws for preferv—.
ing -the Game of Hunting and Hawking, and
for preferving the Breed of Fifhes ; the making
Muir-burn abd Mofs-burn, and other common
Nufances; contravening their Orders about
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what 1s fit to be done in the time of a Plaguc ;
Drunkennefs, or haunting of Taverns or Ale-
houfes after 10 a2 Clock at Night 3 delpifing
Church Cenfure ; Curfing and Swezringy or
mocking of Piety ; Fornication ; Profanation
of the Lord’s Day ; Offences relating to the
King’s Cuftoms and Excile ; unlawful Gaming ;
burying in any other Thing than woollen Cloth ;
Offences committed by Mafters, Serwants, and
Apprentices againft one another (£). In fhort

uftices of Peace in Scotlaund are farther autho-
riz’d to do, ufe and exercife over all Perfons
within their feveral Bounds, whatever pertains
to the Office of a Juftice of Peace, by virtue of
Laws and A@s of Parliament made in England
before the Union of the two Nations in relas
tion to the publick Peace (7 ), and by the Laws
of Great Britain fince the Union : QOver and a-
bove the Powers and Authorities they are ve-
fted with by the Laws of Scotlaud.

5. Juftices of Peace exercile their Authority,
partly, out of Seffions, partly, in Seffions. Any Ju-
ftice may bind Perfons to the Peace,or good Beha-
viour. How, and in what Cafes thatis done, hath
been already explain’d (7 ). One Juftice may
raife the poffe comitatus, the Power of the County,’
that is, all betwixt 6o and 16 for feizing and

imprifoning capital Offenders, and {uch asbreak
or

(k) A& 8, Parl, 22. Jam, VL A& 38. Parl. 1. Sefll 1. Ch,
11. & many other Statutes concerning the Duty and Powers of
]u{’cices of Peace in particular Mattess, which it were tedious to
iet down. (!) 6 A. Cap. 6. (m) Vide fupra Part 1. Book I,

Chap. 8. Tite I, Se& 20
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or go about to difturb the King’s Peace, and
for fupprefling Riots. Matters of {mall Mo~
ment, fome Preliminaries of greater, fudden
Accidents whereby the Peace is broken, or
whith have a Tendency to the Infradion or
Difturbance thereof, may be tried out of Seffi-
ons by private Juftices, fuppofed to be ready at
Hand ; becaufe the Cafe might perhaps be paft
Rcemedy before a Seffion could be fummoned.
But there lies in feveral Cafes, an Appeal to the
Seflions from what is done by private Juftices,
whofe wrong Steps may be got re@ified at the'
Seffions. Affairs of higher Confequence require
to be heard and determined at the Seffions. What
is done at fpecial Seffions, ought to be returned
and certified in the general Quarter-feflions. But
the Court of Seffions hath no Authority to a-
merce a Juftice of Peace for his Non-atten-
dance at any fuch Court : Becaufe, the Panifh-
ment of Perfons in a judicial Office, in relation
to their Behaviour in that Office, ought to be
referred to other Judges of a fuperior Statiom,
rather than to thofe of the fame Rank with
themfelves. From the exprefs Authority given.
to the Juftices of Peace of a County by their
Commiffion, as wel/ within Liberties, as without ;
it feems to follow, that they may execate their
Office within a Town, which has a fpecial Com-
miffion of the Peace for its own Limits, unle(s
fuch a fpécial Commiffion hath a Claufe, that
no other Juftices excepr thofe named in it, thall
- any ways concetn themfelves in the keeping of

the
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the Peace within the Libertics of {uch a Town,
and that refiraining Claufe be natified to the Ju.
ftices for the County : Who otherwife feem to
be under no Neceffity of informing themfelves
of the Contents of a Commiffion which they
have nothing to do with, But tho’ where Jo-
flices for the County,having exprefs Notice gi-
ven them of fuch an exclufive Privilege in a
Town’s Charter or Commiffion of, the Peace,
proceed to a&t within fuch Town in Defiance of
~ 1t, may perhaps be punifhed for their Contempt
of the' King’s Prohibition ; Yet it may be que-
ftioned, whether their A&s within fuch Town
be void ? fince the Commiffion for the Coun-
ty feems as fully to give thofe named in it a Ju-
rifdi¢tion over all fuch Towns within the Pre-
cinés of it, as fuch Commiffion for a Town
doth exclude them. Whatever be in this, no
Juftice of Peace ot any County, can exercife
his Authority without the County, where he
hath no cogrcive Power : Tho’ it 1s {aid, that
Recognizances and Informations voluntarily ta-
ken before them in any Place, are good. But a
Juftice of Peace for any County at large, who
dwellsin a City, that is a County. of it felf, i-
tnate within the County at large, for which he
is appointed a Juftice, tho’ not within the fame
County, may grant Warrants, take Examinati-
ons, and make Orders, for Matters which any
one Juftice may aé in at his own Dwelling-
houfe, tho’ it be out of the County where he
is authoriz’d to a& as a Juftice of Peace, ax}d i
) ome
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fome City or Precin adjoyning that is a Coun-
ty of it felf : Provided, that Juftices, or Peace=
officers of the County at large, fhall not be
thereby impower’d to a& ot intermeddiein any
Matters arifing within fuch Cicies of Towns
which are Counties of themfelves (# ).

6. Juftices of Peace in Scitland, advife Proof
without Juries: And may fuftain Proof by Writ,
or Qath of Party ; or prout de jure, that is, by
all the Means that Law allows, wiz. Writ,
Witnefles, or Oath of Party. Albeit commeon-
ly, no Perfon can be holden as . confeft, unlefs
perfonally cited : Yet Juftices of Peace may pu-
nifh and fine an Offender, as holden conteft,
upon a fecond Citation at his Dwelling-houfc,
tho’ not perfonally apprehended (o). They,
as other inferior Magiftrates, may take Secu-
rity for the good Behaviour, and keeping the
Peace ; or imprifon in order to Trial, for- In.

~ dignities done to themfclves, or Difobedience
to Chyrch Cenfures, or for Riots, or for being
found in Tumults, or for Drunkennefs, or
may imprifon Vagabonds or fturdy Beggarss
‘without a Warrant in Writ expreffing the par-
ticular Caufe, and proceeding upon a fubfcrib-
ed Information : The Perfons imprifoned hav-
ing always Relief by offering Bail, and demand-
ing a Trial (p). But Juftices of Peace can
bail no Prifoner, except fuch as is committed
for Offences they. are competent Judges of.
» ~ The

(7) 9 Geo. I. Cap. 7. § 3. (o) A& 38. Parly 1. Scfl; 1q
Cho He  (p) A% 60 S, 8 & 9o Pash Ky Wo 7
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The Iniquity of any Sentence of the Juftices of
Peace, may be corrc@ed by Advocation, Suf-
penfion, or Reduétion, before the Lords of
Seffion or the Court of Juftictary-: Except in
Excife Matters, 1n which Cafc a Seatence of
two or more Jaftices of Peace feems to be
final (g)- ~

« "=, The Authority of our Juftices of Peace,
with refpect to Crimes, is not only judicative,
do far as their Jurifdi@ion extends, regulated.by
the Commiffion of the Peace, and particular -
‘Statutes : But allo it isin fome Cafes minifte-
wigl. Thus Dittay is taken up, and Informati-
on. exhibited againft Delinquents to be tried in
the circuit Courts, by Juftices of Peace, by
Prefentments at their Quarter-feffions, or by
-two of them at leaft, onthe 21 Days of Fuly
and February yearly, being lawful Days, or up-
-on the next lawful Day thereafter. Which In-
formatior’s figned by two of the Juftices of
“Peace, and their Cletk, are to be tran{mjcted by
the faid Clerk, to the Clerk of the Court of
Jufticiary at Edinburgh, at leaft 40 Days before
‘holding " the relpc&tive circuit Courts (7 ).
-And Juftices of Peace who make Prefentments
jn order to Trials before the Circuit, may de-
-pute one or more of their Number to attend
there, in piace of the whole.( f). Juftices of
Peace alfo by taking Precognition of capital
.Crimes, committing the Offenders to Prifon,
R and

€ ¢q) 12 Car, 1L Cap. 23. § 31 & 36.-Cap. 24, § 45 & 49
(f) 8 A, Cape 164 § 4o (f) id. § 2 ? § :
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and binding over the Informers to the Court
ot Jufticiary, make preparatory Work in or-
der to a Trial before that Court (¢ ). ,

8. In fome Cafes Juftices of Peaceare fine~
able by the Lords of Seffion for refufing.to do
their Duty (#): And for malverfing in their
Office, may be tried and punifhed by the Court
of Jufliciary. ‘ «

9. A temporary Commiffion of the Peace is
revocable by the King, or determinable by his
Decath, or by his granting a new Commiffion,
And the Power of a particular Juftice is alfe
determined by the Acceflion of another incom-
patible Office, as by his ‘being made Sheriff -of
the fame County ( #). No Suit before any
Joftices of Peace, is difcontinued by-anew Com-~
miffion of the Peace; but ftands in Force;
and fubfequent Juftices may proceed-upon In-
-di@ments taken before their Predeceflors (5 ).

T IT. VIL

Of Barons, and Baron-ceurts.

1. Baron, in a firi&t and proper Senfe,
4 is one who ‘holds his Lands of the
King, cum furca & foffla, with Power of Pit
and Gallows. 'He hath both a civil and erimi-
nal Jurifdi&ion over the Inhabitants within his
Diftri&, which is called a Barony. But his
‘ = Court

‘Cr) Vid, fupra § 3. (#) A& x3. Sefll ¢, Parl. K, W.
(x) 1 Mar. Sefl. 2, Caps. 8. () 11 Hene Y], Cap, 6. 1 Edw,
;VIQ CaPo 7o 9 G!
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Court is not a Court of Record: _He may, a$
the Sheriff, fine for Blood in fifty Pounds, and
for Contumacy in ten Pounds; and may judge
accidetital Fire-raifing within husband Towns
of the Barony (a ). He may try and punifh
Thieves apprehended in the Fang, within the
Barony (4): And hath Right to the Iffues and
Profits of his own Court. But the Inhabitants
of the Barony are not exempted from the Ju-
rifdiGion of the Sheriff, who may prevent the
Baron, by firft attaching the Malefa&or. And
tho a Baron may try Blood committed upon .
his own Ground, where both the Injurer and
Perfon injured are his own Tenants: Yet one
cannot be convicted and unlawed in his Mafter’s
‘Baron-court, for Blood drawn from the Tenant
of another Heritor, upon that Heritor’s Ground;
where the Party hurt does not complain to the
Baron, and feek Reparation in his Court. Bai-
lies of a Burgh of Barony are not obliged to
receive and imprifon Perfons attached by the
King’s Letters for Crimes or Debts: Becaufe
their Authority extends only to execute De=-
creets and A&s of their own Courts.

2, In the Terial of a Baron holding Lands of
the King, for a capital Crime, the greateft Par:
of his Affize muft be Barons, and the reft land-
ed Gentlemen; unlefs he’ judicially wave his
Privilege. But a Baron’s apparent Heir, or an
Heritor infeft in Lands not ereed in a Barony,
cannot claim the Privilege of having only Ba-

rons

(4) A& 750 Pasl, 4o Jam. Lo (b) Quon. attach, €ap. 100«
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* rons and landed Men upon his Affi ze. Anda
Baron may be tried by a common Jury for a
Crime whereof the Punifhment is only arbxtra-'
£y \

1

BOOKII

/-7796 Order of ]udzcml Proceedmgs |
againft Criminals and O]ﬁn- :

a’er:.

o L. L. Mens Lives not bcmg alike pre>
£ cious in the Eye of the Law, Peers:
= and Commoners are moftly proceed-

A ed againft in different Manners. I
ihall begin with the former. .

CHAP. L

,77?1? Order of ]udzcml Troceedmgs agamﬂ |
Teer.r, wbo are charged with Crzme;v,\r

Y AVI‘NG told before,-what Perfons
—7 are intitled to a Trial asPeers (a ), I
€ thall now fet - down the Form and Me~

thod of {uch Trial. -But {ceing Peers are tried

as Commoners for all Crimes except high Trea-
fon, ahd Mifprifion thercof or Felony, and

Vol 1I.. R . Mil=

’ ( 4) Vid, fupra Book 1s Chap. 2. 'Ixt. 1






