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Chap. 1. Law of Scotland. . ?-.57:‘

* rons and landed Men upon his Affi ze. Anda
Baron may be tried by a common Jury for a
Crime whereof the Punifhment is only arbxtra-'
£y \

1

BOOKII

/-7796 Order of ]udzcml Proceedmgs |
againft Criminals and O]ﬁn- :

a’er:.

o L. L. Mens Lives not bcmg alike pre>
£ cious in the Eye of the Law, Peers:
= and Commoners are moftly proceed-

A ed againft in different Manners. I
ihall begin with the former. .

CHAP. L

,77?1? Order of ]udzcml Troceedmgs agamﬂ |
Teer.r, wbo are charged with Crzme;v,\r

Y AVI‘NG told before,-what Perfons
—7 are intitled to a Trial asPeers (a ), I
€ thall now fet - down the Form and Me~

thod of {uch Trial. -But {ceing Peers are tried

as Commoners for all Crimes except high Trea-
fon, ahd Mifprifion thercof or Felony, and

Vol 1I.. R . Mil=

’ ( 4) Vid, fupra Book 1s Chap. 2. 'Ixt. 1
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Mifprifion thereof, I fhall content my felf here
to explain, how Peers are tried for thefe excep=~
ted‘Crimes.. In order to which I fhall firft con=
fider Things previous to the Trial, that is, the
Method of finding Bills of Indi&ment againt
Peers, and then proceed to the Trial upon fuch

IndiG&ments.
| TIT L
How Peers are indited for bigh Treafon or Felony,
or Mifprifion of either. _, 3

L A Peer may be indi&ed for thefe Crimes,

, the fame Way as a Commoner, by a
grand Jury of Commoners. Where a Peer com-
mits any {uch Crime in Scotland, a Commiffion
may beiffued forth under the great Seal of Bri=
tain, conftituting Juftices to enquire by the
QOaths of good and lawful Men of any County
-of Scotland therein named, in-the fame Manner
as Indi&menesare taken before Juftices of Oyer
and Terminer of any County in England.
‘Which Juftices iffue Precepts to the Sheriff of

- the County, to return to them at {fuch a Day
-and Place, :as they fhall appoint, {fo many good
-and lawful Men of the County, as may be fuf-
ficient to enquire of the Offence ; and may fine

~ the Sheriff, if he negle& to fummon a fufficient -
“Number of Men to appear, or fise any Perfon
fummoned, who fails to appear ; which Fines
‘are to be levied by Procefs out of the Exche-

- . quel'-
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quer. . Twelvs or more returned, being fworn,
are [ufficient to make an Inquiry, and find asy.
1ndi&mt ( a )o o - ) ] , .
2. If a Peer, againft whom an Indi@ment is
found, abfent himfelf, and keep out of the
 Way, he:may be outlawed. But if he be in
Prifon, he may be tried either out of Parlia~
ment, or before the Houfe of Lords in Parlia=
ment, when it is fitting, -

TI T. IL

The Form dnd Method of Trial of Peers indifted for
bigh Treafon or Felony, or Mifprifion of either, out.
 of Parkiament. .

1. THe King, by a Commiffion under the
) great Seal of Britain, conftitutes fome.
temporal' Lord of Parliament, high Steward
- of the Kingdom, pro hbac wice, to reccive and
wceed on the IndiGment, and requires the
cers to attend upon bim. A Certierari is awar=~
ded out of the Chancery, to certify the Indi&=
ment before him, and anether Writ goes out of
Chancery to the Keeper of the Prifon to bring
the Prifoner before him when and where he
fhall appoint. Whereupon the Lord high Stew=
rd dire&s one Pracept under his Seal to thefe
ices, before whom the IndiGtment was
ound, to certify it on a certain Day, at fuch &
Place’; another to the Keeper of the Prifon, to
| ' R 2 . bring
(4) 6 A.Cap, 23, § 12, Vide infix Cdpi 2, TiW 1. § 1,
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bring up the Prifoner then and there; and a
third Precept to a Sergeant at Arms, to fum-
mon the Peers before him at fuch a Place, Day;
and Hour. : :
.2+ All Peers who have Right to fit.and vote
in Parliament, muft be fummoned to affift at
the Trial of any Peer or Peerefs, for Treafon
or:Mifprifion tlrereof, twenty Days before the
Trial (). The fixteen eleGted Peers of  Scot=
land muft be fummoned "to pafs not only upon
the Trial of any Peer. while the Parliament is
fitting, but alfo upon any fuch Trial, as hap~
pens in Time of Adjournment or Prorogation
of the Parliament : And in cafe of the T'rial of
any Peer, when ho Parliament is in Being, the
fixteen Peers of Stotland who fat in the lalt pre-
ceeding Parliament, are to be fummoned to fuch
a Trial, in the fame Manner, and have the
fame Powers and Privileges thereat, as any.o~
ther Peers of Great Britain (b). o
3. At the Time appointed for the Trtial,
the. Lord high Steward, attended with fix or
feven Sergeants at Arms carrying Maces before
him, and by the King at Arms, and the U-
fher of the black Rod, enters the Place of T'ri-
al uncovered, and afcends a Chair of State pro-
-vided for that Purpofe, and the Judges fit here
to give their Advice, whep required. Then
the Clerk of the Crown deliversgo the Lord
high Steward his Commiffion, wﬁovretums it
- to the Clerk of the Crown. The Clerk of the
- Crown,
€+) 7 Will, Il Cap, 30§ 11, . (4) Artic, 33 of the Unions
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Crown, after he hath caufed a Scrgeant at
Arms make- three Oyes,and a Proclamation for
Silence, in the Name of the Lord high Steward
of Great Britain, reads the Commiffion, while
his Grace and the other Lords ftand up unco-
vered. Then the Ufher, on his Knees, delivers
to the high Steward a white Staff or Rod who
vedelivers it to him, or to a Sergeant at Avms,
~ who holds it by him during the Trial. Again,
an Opyes is made, and a Command given in the
Name of the Lord high Steward, to all Jufti-
ces and Commiflioners to cerufy all Indi&=
ments, ¢7c. which being delivered into Court,
the Clerk of the Crown reads the Retyrn. A-
nother Oyes is made, that the Keeper of ‘the
“Prifon return his Writ and Precept, and bring
the ‘Prifoner to the Bar: Who is brought there
having the Ax, that doleful Mace, carrjed be-
fore him, which is held up at the Bar, with the
Edge turned from him; and the Clerk reads
the Return. Another Oyes is made, that the
Sergeant at Arms return his Precept, with the
Names of Peers fummoned by him. The Re-
_turn of which:is alfo read: And the Peers,
when called, anfwer to their Names, and take
 the Qaths (¢ ), and repeat and [ub[crxbf; the
Peclaration againft Popery
" 4. The Lotd high Steward may adjourn the
Tral from one Day to another. But if he
thmk fit.to progeed, all Things being thus pres
R 3 pared ;

(c) Mentioned in the 1 W, & M. Cap. 8. (4) In ghg ’
3o Car 1l Caps 1o Ste 2. 7 W. 1IL Ca;_: 3 gn
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pared; his Grace acquaints the Prifoner, with
the Nature of the Crime, and Matters proper
for the Occafion. And then the Clerk of the
Crown arraigns him, asis done to a Common-
er {e): But is not to infift on his holding up
his Hand. If he plead not guilty, the Clerk of
the Crown asks how he will be tried. To
which the ordinary Anf{wer is, By God and my
Peers. For if a Peer, upon an Arraignment
- before the Lords, refufe to put himfelf upon
his Peers, he is dealt with as one that ftands
mute (f). e ’

5. After the Prifoner hath pleaded, and put
himfelf upon his Peers, the King's Council go
thro” with their Evidence againit the Prifoner.
Who is allowed to have Council in Cafes where
a Commoner is indulged that Benefit, and to
produce Witnefles upon QOath to prove his De-
fence.

6. When the Prifoner hath made his Defence,
and the King’s Council have been fully heard;
the Lord high Steward, (who is thefole Judge
that determines Matters of Law, and pronoun-
ces Judgment, and to whom all Speeches in the
Trial are direéted ) fums up the whole in a
Speech to the Lords, who are only Triers, and
like 4 Jury of Peers.  But ithey are not fworn
.nor can the Prifoner challenge any of them: Be-
caufe Law prefumes that they, being all Peers,
‘cannot be guilty of Iniquity or Partiality. Af-
“ ter.

g (¢) Vid. infra Chap, 2., Tit, 1, S¢& 2, N. 1. § 7. (£)1dide
6o « . ‘ : .
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ter the Evidence is given for the King, and
the Lords are charged with the Prifoner ; the
Lord high Steward doth not adjourn the Tri~
al till another Day. But the Prifoner is with-
drawn from the Bar, under the Cuftody of the
Keeper of the Prifon; and the Lords go toge-
ther to fome Place, to confider of the Evidence,
leaving the Lord high Steward, who fits in
Court till they return.  The Peers who are the
Triers, do not feparate till they agree to give
a Verdi@. In cafe of Difficulty, they may
confer with the high Steward, or the Judges
in open Court, in Preferce of the Prifoner,
whofe Intereft it is, to fee that any Cafe or
Queftion be right put. But the high Steward
may demand and get the Opinion  of any of
the Judges in face of Court, tho in Abfence-of
the Prifoner; they being called to affift the
Court. o |

7. When a Majority of the Lords are agreed,
they return to the Place of Trial, and take
their Seats, The Lord high Steward demands
of them one by one, beginning with the young=
eft or loweft, publickly (butin Abfence of the
Prifoner) whether the Perfon arraigned be
guilty or not guilty ; who ftanding up, unco-
vered and laying his right Hand upon his
Breaft, an{wers guilty, or not guilty, upon my Ho~
‘nour. The high Steward hath no Authority to
-vote himfelf, but numbers up the Opinions of
the Peers; and the Prifoner is acquitted or
found guilty, accordini{; to the Determination

4.
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of the Majority ; fobe, that 12 or more Peers
agree. After the Pecrs have given their Ver-
di@, the Prifoner is brought again to the Bar,
and acquainted therewith by ‘the Lord high
Steward : Who, if the Prifoner be found not guil-
~ ty, difcharges him of the Crime, whereof he
had been indi&ed ; and, if found guilty, asks
him, what he hath tofay in Arreft of Judgment, .
or why Judgment fhould not pafs upon him;
according to Law 2 If he hath nothing to plead,
or if what he fays be over-ruled, as of no Mo-
ment ; the Edge of the Ax is turn’d towards him,
and fome one of the King’s Ceuncil prays or
demands Judgment againft him. Which the
Lord high Steward pronounceth in the fame

‘Terms, as Judgment is given againit a Com-
moner ; the Law being deaf to all Diftintions
.of Perfons in this Cafe (g ). - ’

- 8. When the Trial is over, a Sergeant at
Arms, by Diretion’ of the Clerk: of the
Crown; proclaims aloud with Oyes, that my
Lord high Steward of Great Britain doth {trictly
command all Perfons hére to departinthe Peace

- of God, and our fovercign Lord: the King :- For
his Grace is going to diflolve his Commiifion.
Then the Lord high Steward ftands up, uncove-
red, pronounces it diffolved : And in token ofits .
being at an End, takes the white Rod that had
been held by him, during the Trialy in both his

" Hands, and breaksitin Two. ™ - 7,

: C ' TIT.

() Vide fupra, Part I Book NI Cap. 1. Tit, 1. Sefts z, |
Iﬂ{.{z.'& Tits 2¢ N, 4o o A ! )
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TIT ML

The Form and Method of T. rzal of Peers for tbg"
- Crimes aforefaid befbre tl:e Houfe of Peers in Pai-
liament. '

I. T Hen a Peer is tried before -the Houfe
. of Lordsin Parliament for high Trea-
fon or Felony, or Mifprifion of either, upon an
,Indi@ment at the Suit of the King, or upon an
Impeachment exhibited by the Houfe of Com-
mons: His Majefty, at the humble Defire of
the Lords, grants Commiffion to one of their
own Number ( commonly the Lord Chancel-
lor ) to be Lord High Steward, and prefide in,
the Trial.

2._ At the Time appointed for the Trial, the
Temporal Lords come from ‘their own Houfe,
into the Place of Ttal. For the Bifhops don’
intere(s themfelvesin the Trial of capital Crimes,
when the Houfe ad&s as a Court of Judicature.
After the Lords have taken their Seats, and Pro-
clamation for Silence made in the King’s Name,

- his Majefty’s Commiffion to thc Lord hlgli
Steward is read, &c.

3. In'this Trial all Speeches are dire&ed to
the Lords in general ; they being all Judges
therein, and -the Lord high Steward not thc
fole Judge, but as Chair-man of the Coutt. The
Lords proceed in an extraordinary Manner, as
both ]udgcs and Tricrs, accordmg to the Law

and
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and Ufage of Parliament, without being tied to -
the Niceties of Form obferved in other Courts.
Perfons impeached betore them for high Trea-
fon inferring Corruption of Blood, and for Mif-
prifion thercof, feem not to have the Privilege
“of making their Defence by Council, and pro-
ducing fworn Witnefles to vouch it, ¢&c (a).
The Houfc may be adjourned, as often as there
is Occafion, even after Evidence is given, or
begun to be given ; and the Proof may be taken
by Parcels. When Points of Difficulty occur,
the Lordsretire out of Court,and the Lord high
Steward goes along with them, to confult to-

ether in private : Where they may call the
fudgcs to affift them in Abfence of the Prifon-

€r., ’ ' '

4. After the Evidence is over, the Lord high
Steward collets and marks the Votes of the
Peers feriatim, and laft of all gives his own Vote,
and informs the Houfe, how the Plurality of
Votes have gone. Then the Prifoner is brought
to the Bar, and acquainted therewith by his

Grace, who gives Judgment accordingly,

i

i rC HA po

(a) 7 W, 111, Cape 3¢ § 12
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_ CHAP. I

The Order of judicial Proceedings agé}nﬁv,
Criminals, who are Commoners.

He Procedure againft Commoners, in

Cafes of high Treafon and Mifprifion’

thereof, is not the fame as for other

Crimes. But fince high Treafon and ‘Mifprifi-
on thereof fall not only under the Cognizance
of Commiffioners of Qyer'and Terminer ; but
alfo of the Court of Jufticiary, and the circuit
Courts, where thole and other Crimes may be
tried : I fhall firlk fhew the Order of judicial
Proceedings in Cafes of high Treafon and Mif-
prifion thereof before a Commiffion of Opyer and
Terminer ; and then fet forth the Order of judi-
cial Proceedings before the Court of Jufticiary,
and the circuit Courts, ' ’

TIT. I

The Order of judicial Proceedings againft Commoners,
in Cafes of high Treafon aud Mifprifion thereof,
before a Commiffion of Oyer and ™ Terminer.

SECT. I

How Commoners are indicted, or Bills of I'ndictment
Jound againft them for high Treafon, or Mifprifi-

- on thereof,
. WHEN a Commiffion of Oyer and
Terminer is granted under the great Seal of
: Britiin,
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Britain, four of the Lords or other Commiffio-
ners ( unus quorum ) therein ‘named, make a
Latin Precepr under their Hands and Scals di-
re@ed to the Sheriff of the County, or Stewart
- of a Stewartry, that is not fubje& to, or inde-
pendent upon, any County, wherein the Seffi-
on of Oyer and Terminer is to be held and
kept, bearing Date 15 Days, at leaft before the
Day of " holding the Seffion : For prochaiming
the Seffion to be holden at fuch a Place on fuch
a Day, and fummoning 24 Jury-men, and the
Juftices of Peace; Mayors. and Bailiffs of - Li-
berties within the County or Stewartry, to ap-
pear then and there before ‘the Commiflion-
ers, ¢, 5 R "
~ 2. Onthe Day and Place appointed by the
~ Precept -for holding the Seffion, four of the
Commiffioners, and King’s Juftices ( whereof
one muft be of the Quorum ) aflemble in the
Seffion-houfe, and one of them learned in the
Law.is made Chair-man. The Clerk of Ars
r#ignments writes down the Names of the
Commiffioners prefent; and then calls the Court,
bidding the Cryer make 3 Oyes, and repete
after him the Proclamation thus: My Lords, the
King’s Juflices firaily charge and command all
Manuer of Perfons to keep Silence, and hear bkis
Majefty's Commiffion of Oyer and Terminer for the
County of, &c. openly vead, upon Pain of Imprifon-
ment. ‘The Clerk reads the Commiffion, and
thar being done, bids the Cryer fay, God fave
she King,and then to repete atter him the Words
N - following §
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following : Al Manner of Perfons that have to do
before my Loyds the King’s Fuftices of Oyer- and Ter-
miner for this County of, &c. draw near, and give
your Attendance. 'The Sheriff is called, 20 retuwrn
the Precept to him diretled, and delivered for fum.
moning a Seffivn of Oyer and Terminer:to be bolden
bere this Day upow Pain and Peril (hajl fall thereon.
The Sheriff or Underfheriff delivers the.Precept
propria manu to the Chair-man indorfed thus,
Excecutio iftius pracepti patet in quibufdans [chedulis
buic annexis, {ubfcribed .with his Name, viz. @
Lift in Parchment of the Names of the Juftices
-of Peace, Mayors and Bailiffs.of Liberties :
And another Lift of the Names of the Jurors ot
Jury-men, with their Additions of Title and
Places where they dwell. Which Men are cal-
led the grand Jury, becaafe of the Extent of
their Power, and in regard they may exceed
the Number of 12. This Execation or Indorf
ment, 'is termed, The Réturn of. the Precept.
The Schedule or Roll of Parchment, jn which
are the Names of the- Jurors fummoned, is

called a Pannel, or Panel, and the entrin
their Names into it, is termed the Empanelling

a Jory. U R
3. . After the Precept and Sherift ’s Return
are delivered to the Chair-man of the Court,
- he_gives it immediately to the Clerk, who or-
ders, . 1. All the Fuftices of Peace, 2. All May-
ors ang Bailiffs of Liberties wwithin this Cetinty, to
be called to anfwer to their Names, gs they fhall be
called, . gvery one at the firft Gall, upon Pain and
f | " Peril
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Peril fioll fall thereon. And then marketh with
a Dote or Stroke of Ink the Names of all
that do appear, Such as make Default or ap-
pear not, may be either fined or fpared, as the
Court thinks fit, : -
4. The Cicrk bidsthe Cryer call the grand
Jory thus, You good Men of the County of, &c.
[ummoned to enquire for our Sovereign Lord the
King, and the Body of this County, anfwer to your
Names, as you fhall be called; every one at the firft
Cally upon Pain and Peril that [ball fall thereon :
And having marked the Names of all who ap-
peared, bids the Cryer call the Defaulters thus;
Tou good Men that were even now called, and made
Defauit, anfwer to your Namesy, and [ave your
Fines. A.B. (without His Addition ) come
forth, or you bofe’ 100 th. in Iffues. And lo of
‘the reft. ~ ‘The Sherift’s Bailift muft prove the
Sammons given to thofe grand Jury-men, who
make Default or do not appear. In order
thereto the Clerk bids the Cryer fwear the
Bailiff ( laying his right Hand on the New Te-
flament ) & Yoiv dive, ( i. e veritatem dicere )
thus, you fhall true Anfwer make to what the
Court [ball demand of you : So belp you God.  Kifs
she Book. ‘Then the Clerk fays, Bailiff, by Oath
you have taken, did-you fummon A. B. of, &c. to
appear here this Day, to Jerve upon the grand Inqueft ¢
‘Fhe Bailift anlwers when and how, 7. e, what
Day; or whether in Perfon or by Ticket left
at his Houfe, and with whom. And fo of all
that make Defauls, The Clerk of Arraignments
| turning
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turning his Face to the Court, and acquainting
them how many of the grand Jury have ap-
peared, faith to the Chair-man, Who will your.
Lordfhip pleafe fhall be Foreman? The Chairman
names the Foreman, and the Clerk calls him,
and bids him lay his right Hand on the Book,
and bids all the reft of the grand Jury, who did
appear, hearken to the Foreman’s Oath, which
the Clerk adminifters to him thus : You fhall
diligently enquive, and true Prefentment make of all
Juch Matters and Things, as [ball be here given you
in Charge, or otherwife come to your Knowledge,
touching this prefent Service : The King’s Majefty’s
Councily your own and your Fellows, you fhall welt
and truly keep fecret. You fhall prefent no Man for
Malice, Hatred or ill Willy nor Jeave any 1hug
snprefented for Fear, Favour or Affetion, or for any
Reward, Hope or Promife thereof : But, in all your
Prefentments, you fball prefent the Truth, the whole
Truth, and nothing but the Truth, according to the
beft of your Skill and Knowledges So help you-God;
Sir, kifs the Book. The Cletk draws a Line
from the Foreman’s Name, and marks him
fworn thus e— jur. prior. Thenhe calls the
reft of the grand Jury by three at a Time, and
their right Hands being 1aid on the Book,
{wears them thus, The fame Oath tha: A, B.
your Foreman Lath now taken before you on bis Part,
you and every of you [ball well and truly obferve,
and keep on your refpective Parts : So help you
"God. And they muft {everally kifs the Book.
For avoiding the Inconveniency of the ]u,-
' 5y's
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ry’s (plitting into an equal Number of Voices,
for approving and difallowing any Bill, an odd
Number, ds 17, 19, 21, asthe Coultrequires,
ufe to be {worn, The Clerk firikes a Line
from every one of their Names, and marks
him {worn thus Fur. No. Quaker or
- eputed Quaker is permitted to be of any grand
Jury (a ). A Number of grand Jury-men, a-
gréeable to the Court, being (worn, the Clerk
asks the Court, if they will pleafe to difcharge
- thofe, who did appear on the grand Jury, and
are not {worn, to depart the Court, about
~their owi Occafions, and tells them as the
Court dire&s. ' _ o
" 5. The Clerk bids the Cryer make one Oyes,
and to repetk after him : My Lords, the Kiug’s
Sufbices command all Fuftices of Peace and other
Offucers, that bave any Authority to take aiy Inqui-
fitions, Recognizances, Exkminations, or Informa-
tions of Offences, enquivable by bis Majefty’s Com-
miffion of Oyer and Teyminer within this County
of, &c. that they fball forthwith deliver the Records
of the [ame into this Court : And all others to keep
Silence whilft the Charge is in giving upon Pain of
Imprifoument. The Clerk muitfile (7. . faften on
a Thread or Wire ) all Recognizances, and
keep fafe all Examinations, or Informations
delivered. in by the Juftices of Peace, and May-
ors or other Officers having Power to- take
them ; and thofe who give in fach Examinations '
o ' - and
(a) 7 & 8 W. III, Cap. 34+ § 6, jundls 1 Geo, I:' Cap 6
& 8 Geoo I Caps 6o ‘ '
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and Informatiops as happened to be taken be-
fore them, mult prove the fame, :

6. The Chair-man gives the Charge to the
grand Jury, fetting forth their Duty, and the
Marters enquirable by -them, ¢&c. While the
Charge is in giving, the Clerk makes for the
Foreman a Copy, in Paper, of the Names of all
{worn on the grand Jury, that he may know
his Fellows, and call them by their Names, at
colle@ing their Voices, in agreeing to find, or
not agrecing to find, any Bills brought before
them ; and delivers the whole Pannel returned
to the Sheriff or Underfheriff, to ingrofs in
Parchment a Pannel of thofe only who are
fworn, with their Additions, putting the Fore-
man’s Name firft, and the reft according to their
Quality, or as they are written in Order in the
Pannel returned with the Precept, and draws
down againft the Names of all written in the

{mall Pannel, a Column thus } and marks ’f}'ur.‘

To which Pannel the Sheriff or Underfherift
puts his Name, and delivers it to the Clerk to
be filed on the Lace with the Preceptsand Sche-
dules therewith returned, for the more fafe
keeping thereof. |

7. After the Charge is given to the grand Ju-
ry, the Clerk bids the Cryer {wear a Bailiff (1aye
ing his right Hand on the New Teftament ) to
keep the grand Jury thus, You /ball diligently at-
tend the grand Sury, during this Seffion of Oyer and
Terminer 5 you [ball fafely carry to thens all fuch In-
Vol. 1L S diltments,
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dittmentss Informations and other Whitings, as fball
be delivered to you by the Court : Andthe [ame wher
vedelivered to you by the grand Inqueft, you [hall
bring back again and deliver them [afe to the Court,
without any Alteration thereof. So help you God.
The grand Jury ufe to go into fome convenient
~ Room provided for them, near the Court to
hear the Evidence on the Bills of IndiGtment
brought to them, and to proceed in their Bu-
finefs. The Clerk of Arraignmentsbids the Cryer
call the Profecutors ( where any are bound to
profecute ) to prefer their Bills thus, 4. B.
come forth and profecute againft C. D. or elfe you for-
feit your Recognivance 5 and to call thofe that are
upon Bail, and bound to anfwer thus: F. H.
come forth, and [ave thee and thy Bail, or elfe thou
forfeits thy Recognizance 3 and to call his Bail
‘thus : L K. bring forth F. H, whom you yndertook
Jhould appear here this Day, or elfe you forfeit your
Recognizance. ‘Then the Clerk bids the Cryer
{wear the Witnefles whofe Names are indorled
. on any Bill of Indi@ment, thus, The Evidence
which you [ball give to the grand Inqueft upon this
~ Bill of Inditment againft O. P. and Q. R. fball be
the Truth and Nothing but the Truth. So help
you God. Kifs the Book. And the Clerk adds
_to the Name of every Witnefs fworn, $ur. Onc
-of the grand Jury fhould come from his Fel-
Tows, to fee the Witnefles {worn to every Bill,
and bring the Bill and Witnefles along with
him, to be examined before all the grand Jury.
The Witnefles are to attend the Couart agfain
: arer
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after they have been examined by the grand
Jury, and not to go away until the Court dif-
mi{z them. If the grand Jury, after hearing
Evidence, find, i. e. approve, a Bill of Indi&-
‘ment exhibited againft any Perfon or Perfons
( to which Twelve at leaft muft agree) the .
Foreman or fome of them indorfe or write on
the Back thereof, thefe Words, Billa vera, 1f the
grand Jury difallow a Bill, they muft indorfe it
ignoramus. But where {everal Perfons are indi=
-&ed in one Bill, and the grand Jury have Evi-
dence to fatisfy themfelves to find the Bill a-
painft one or more, and not againit others ;
they indorfe the Bill thus, Bila vera, quoad A.
B. & C. D. Ignoramus, quead E. F. & G. H.
8, When the grand Jury have agreed upon
the finding or not finding of any Bill before
them, and indcrfed it accordingly, they bring
the fame into the Court. To whom the Clerk
{aith, Tou Gentlemen of the grand Inquef}, anfwer
to your Names, and when he hath called them o-
ver by the Pannel, asketh, Geuntlemen, are you a-
greed of any Bills 2 1f they be agreed on any, he
takes them, and faith, You are content the
Court fhall amend the Matter of Form, and
talfe Latin, altering no Matter of Subltance
without your Privity. He feparates the Bills
indorfed billa vera, from thofe indorfed ignora=
mus: And then ftanding turneth towards the
Judges, {ays, Billa wvera againft A. B. for High
Treafon : Billa vera againft C. D. for Mifprifiun of
High Treafon : Billa vera againft F. G, for High
‘ S 2 - Treas




forbes institue insides.QXD 30/10/2012 12:11 Page 796@

796

276 Part Il.. Inflitutes of the Book Il
“Treafon: Ignoramus quoad H. 1. wupon the [ame ’
Bill for High Treafon. And fo forth, till the In-
dorfements of all the Bills delivered to him by
the grand Jury be read. Where an Indi@ment
is returned Billa wera againft fome of the Par-
ties indiGed, and Igroramus quoad the reft: The
Clerk ftrikes immediately a Score with Ink thro’
the Names of thofe returned ignoramus, that, as
if they had not been indicted, the Bill may be
fubftantive guoad thole againft whom it was re-
turned Billa vera. After a Bill of Indi@ment is,
by Verdi& of a grand Jury, found and prefent-
‘ed before the Court to be true ; the Party accu-
fed is faid to be indiGed, and the Clerk of Ar-
raignments files the Bill. But fuch Bills of Indi&~
ment 3s are returned iguoramus quoad all the
Parties therein accufed, or quite difallowed by
the grand' Jury, are delivered to the Bench,

and forthwith cancelled or torn.

9. If a Man indi&ed of High Treafon ap+
pear not, to juftify himfelf by Law, a Capias
1s dire@ed to the Sheriff, to take and imprifon
him. If he cannot be apprehended, he fhall be
outlawed, that is, pronounced to be out of the
King’s Protetion, and deprived of the Benefit
of Law,that he reap no Advantage by his Con-
tumacy, and abfenting or abfconding from a
legal T'rial. But 4 Woman is faid to be waived,
‘and forfaken of the Law, where a Man is out-
lawed. When the Offender appears, or is ta~
“ken upon Procefs, in order to his Trial, he is .
committed to Prifon ; High Treafon not being
bailable, - S EC

¢
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SECT. II,

The Form and Method of Trial of Commoners indil-
ed of High Treafon, or Mijprifion thereof.

"THE Proceeding after Bills of IndiG&ment
found, is not altogether the fame in all Cafes
of Treafon: I fhall therefore confider the dif-
ferent Forms and Methods of Trial in difterent

Cafes.
| 1.

The Method of Trial of Commoners indicted for High
Treafon, whereby Corruption of Blood to the Offen-

~ der or bis Heirs, is made, or for Mifprifion of fuch
Treafon. : -

1. A Perfon, againft whom an'IndiG&ment of
High Treafon is found by the grand Jury, be-
ing in Cuftody, the Clerk of Arraignments calls
to the Keeper of the Prifon, to bring fuch a
Prifoner. to the Bar of the Court. 1f the Pri-
foner doth not underftand the Britifb Language,
an Interpreter muft be procured -and {worn to
explain to him what the Court fays ; and to
them what he anfwers (2 ). Then the Clerk,
to diftinguifh the Prifoner’s Perfon, bids him
hold up his Hand ( but one indi&ed of Mif-
prifion of Treafon js not bid hold wp his Hand )
| 83 ~ang

(4 infra N, 5.
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and may ask him what his Name is, or what
Name and Title he is commonly known by.
And if he'own the Name and Addition of Title
given him in the Indi@ment, tells him, He ftands.
here indi&ed by that Name of High Treafon.
If the Name or Title of {uch Prifoner be mif=
taken, the grand Jury fhould be fent for into
Court, and the Name of the Prifoner and his
Title, which he owns before them, made right
in the IndiGment by and with their Confent,
who, after the Bill is amended, muft take it in<
to fome of their Hands and deliver it back in—
to Court, indorfed Billa vera. Then the Clerk
turning towards the Judges, repeats again, Billa
- wera againft A. B. for High Treafom, or Billa we-
ra againft C. D. for Mifprifion of High Treafon, ac~
cording to the Nature of the IndiGment thus
amended. -~
2. 'A Narrative of the Time and Place, when
and where, the Judges before whom, the Ju-
rors by whom the Indi@ment is taken, is called
A Caption of Inditment. To which the Indi&t-
ment itfelf is {ubjoyned. If the Prifoner defire
Council, the Court will immediately, upon his
Requeft. affign him fuch and fo many Council,
not exceeding two, as he defiress Who are to
have free ‘Accefs to him, at all feafonable Hours.
He s alfo allowed to have a true Copy of the
Indi&ment, ‘and of the Caption thereof ( upon
paying for it ) and a Copy of the Pannel of the
Jurors returned by the Sheriff ( but not of the
Names of Witnefles to be produced for px:c;}ving
A T N, P . . weootmladE . t ct’Cp\L
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thereof ) delivered to him, Five Days at lealt
before the Trial (b ;. And after Deceafe of
the Pretender, fuch IndiGee fhall have a Copy
of the Indi@ment, with a Lift both of the Wit~
nefles to be brought againft him, and of the’
Jury, mentioning their Names, Profeffion, and
Place of Abade given to him in Prefence of two
or more credible Witneffes, ten Days before
the Trial (¢ ).

3. If there be no other Perfons for the Time
to be tried, the Court may adjourn for {feven or
eight Days. In order thereto the Clerk asks
the Chairman, to what Time he is pleafed the
Court fhall be adjourned, and fends for the
grand Jury, whom he calls over, and adjourns
to that Time thus: Gentlemen of the grand
Ingueft, the Court difmiffeth you for this Time, and
enjoyns you, on pain of ten Pounds Sterling apiece,
t0 give your Attendauce here agaiu on the — Day
of — at Eight of the Clock in the Forenoon. Then
bids the Cryer make three Oyes, and repeat
thus : 40 Manner of Perfons that have any more to
do before my Lords the King's Fufbices, and other
Commi(fioners of Oyer and Terminer, for this County
of — may depart hence at this Time, and give their
Attendance again onthe — Day of — at Eight of
the Clock in the Forenoon. And God fave the King,
The Clerk writes an Entry exa&ly of the Time,
and Place to which the Court is adjourped,

$4 4 When

()7 W. HIL Capu 3. § 1 &rifc)rACapate§iyy
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4. When Four or more Juftices and Commif=
fioners (wunus quorum ) meet at the Time and
Place the Court was adjourhed to, the Clerk
writes the Day and Place, and Names of the
Jultices which then meet, and bids the Cryer
make three Oyes, and repeat after him thus,
Al Manner of Perfons that have any more to do be=
fore my Lords the King’s Fuftices (or if no Lord
there, before the King's Majefty’s Fuftices ) of Oyer
and Terminer for this County of — and were ad-
jourued over to this Time and Place, draw near and
give your Attendaice, 'Then the Clerk bids the
Cryer call over the grand Jury by the Pannel of

“their Names, and marks who appear, and de-
fires them to go to fome Room, near the Court,
and keep together, that the Court may fend to
them upon any Occafion of Bufinefs. If Bufi-
nefs be retarded or difappointed by any of the
grand Jury-mens failing to appear, the Abfents
ought to be fined for fuch Default. The Clerk
delivers the Chairman a Court-paper of the
Day of fitting upon this Adjournment, the
Names of the Commiffioners prefent, and of
the Perfons indiGed, and for what Offences.

- 5. Then the Clerk of Arraignments calls to
the Keeper of the Prifon, to fet 4. B. Prifoner
to the Bar. Who, tho  his Crime be never {o
great, ought to be ufed with all Humanity and
Gentlenefs, confiftent with the Nature of the
Thing, and fhould not be brought to the Bar
in a contumelious Manner, as tied or fettered,
or loaded with Iyons; that he may make his

B
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Defence, and plead at Eafe, unlefs there be
fome Danger of Refcue, or Efcape. In Cafes,
where the Prifouer doth not underftand the
* Britifp Language, an Interpreter muft be pro=
cured and {worn thus by the Clerk ; Sir, /ay
your right Hand upon the Book, and bearken to your
Oath ; you (ball well and truly interpret unto A. B.
“now Prifoner at the Bar, the High Treafon whereof
be ftands bere inditled, as the Court (hall dirett you,
and alfo the Queftions and Demands which [ball be
made by this Court, concerning the fame Treafon ; and
‘alfo fball well and truly interpret to this Court, the
Anfwers which the [aid A. B. the Prijoner [bal
thereunto give, {o help you God. Kifs the Book.
The Chairman ordinarily makes a Speech to the
Prifoner concerning his Behavioyr during the
“Time of the Trial, aflures him when it comes
to his Turn to {peak he fhall be heard with all
Patience and Indulgence the Matter will bear,
or fomething to this Purpofe. " -

- 6. If the Crime be High Treafon, the Clerk
bids the Prifoner hold up his Hand, and tells
him by his Name, that he ftands indicted of
fuch a Crime by that Name, and the Addition
of Title given him in the Indi@ment. But it
is no effential Part of the Trial that the Prifoner
hold up his Hand at the Bar, nor is there any
Record made of it when done: The only Ule
of it being to fhew the Court who the Prifoner
is; and when that is apparent, they proceed a-
gainft him, tho’ he refufe to hold up his Hand.
The Clerk reads the Indi@ment to the Prifoner

| in
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in the Language of Great Britain, and notin the
Latin T'ongue, in which it is written. But if
he defire, he may alfo have it read to him in
Latin. A Witnefs attends the Court to prove
the Delivery of a Copy of the Indi@ment to the
Prifoner, if there fhould be Occafion. The In-
diGment being read, the Clerk asks, How fayff
thou A. B. art thou guilty of this High Treafon, or
not guilty 2 If the Prifoner ftand mute, or will
not plead effeGually, i e. anfwer dire&ly to the
Fa&, Judgment may be given againft {gim, as
if he were convited by Verdi& or Confeflion,
But where the Court {ees Reafon to doubt, if
the Prifoner {tands mute wilfully, and contuma-
cioufly, or if he be naturally dumb, and want
the Ufe of his Tongue, they order the Sheriff
to return a Jury on a Pannel to try that Mat-
ter, Twelve of which muft be fworn thus: Yo%
fhal) diligently enquire, and true Prefentment make
for and on Behalf of our Sovereign Lord the King,
whether A.B. Prifoner at the Bar, being now here
inditted of High Treafon, flands mute frandulently,
wilfully and obftinately, or by the Providence and Att
of God, according to your Evidence and Knowledge.
So help you God. Kifsthe Bovk. And if it be
found, that the Prifoner is dumb by the Hand
of God, the Judges of the Court will not only
caufe the Crime charged upon him to be enqui-
red of, but alfo all other Matters which he
might have pleaded in his Defence : Since it is
no Way his Fault that ke doth not plead. If
the Prifoner confefs the Fagt, or thar g;; is gail=
- | tYs
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ty, the Confeffion is recorded thus, Per adjorna~
ment, —— die —— 1730, COgn. i, €. cOgNOVit indi=
&amentum. Then the Chairman asks him, What
he can fay in Arreft of Judgment, why Sentence
of Death fhould not pafs upon him : Becaule,
he may perhaps have a Pardon to plead. If he
can fay nothing in Arreft of Judgment ; the
King’s Council, without more ado, pray Judg-
ment upon the Confeflion, and the Chairman,
or fome other Commiflioner pronounceth it ac-
cording to Law. This is called “Attainder Ly
Confeffion, o ‘

- 7. When a Prifoner ftands upon his Defence,
he pleads either in Abatement, that the Suit
ought to ceafe for that Time, becaufe of fome
Informality in the IndiGment; which we call a
dilatory Defence: Or demurs to the Indi&-
ment, that is, as we {ay, denies the Relevancy
of it : Or pleads in Bar ; which anfwers to the
proponing a peremptory Defence in our Law s
Or he pleads the general Iffue, that is, pleads
over to the Crime, or pleads not guilty. If the
Prifoner being asked by the Clerk, If he be
guilty or not guilty, an{wer not guilty. The
Clerk turns the Charge of Guilt upon him by
this Replication, Culprit, how wilt thou be tried ?
Culprit, i. €. culpabilis es, paratus fum werificare.
Cul. being an Abbreviation of the Latin culpabi=
lis, and prit (now pret ) an old French Word for
ready. So that, the Clerk’s pronouncing that
Word, is as much as to fay, that the Prifoner is
guilty of the Crime charged upon him, and the
pottd D PR S Crown
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Crown is ready to prove it. To the Queftion,
How wilt thou be tried? the Prifoner an{wers,
By God and my Country. The Clerk replies, God
Jend thee a good Deliverance 5 and writes over the
Prifoner’s Name on the IndiGtment, the Time
when he pleaded not guilty, thus, Per adjorna-
ment, —— dig — po. Je (id eft ) poluit [e fuper pa-
triam, he put himfelf upon his Country, and
then bids the Keeper take him from the Bar.
The Prifoner having pleaded not guilty, and

* put himf{elf upon his Country, is faid to_be ar-
raigned : Becaufe then thofe who fue for the
King may orderly proceed. The Clerk doth
not bid a Prifoner for Mifprifion of High T'rea<
fon, hold up his Hand at the Time of his plead-
ing to it (that Crime not being Felony) but tells
him he ftands indiGed of Mifprifion of High
Treafon by the Name of — for that he — as
in the Indi@ment. And asks him whether he
be guilty of that Offence of Mifprifion or not _
guley? 1f he anfwer, not guilty, the Clerk en-
ters on the Indi@ment over his Name, per gd=

jornament —— diz — po. fe. Or if he confefs,
cogn. and then bids the Keeper take him from,
the Bar.

‘8. Affoon as the Prifoner hath pleaded not
guilty, Four of the Juftices or Commiffiopers
( unus quorum ) may fign and feal a Writ or
Precept, called a Penire facias, direGed to the
Sheriff of the County, or Stewart of the Stew=
artry, where the Crime was committed, for {fum-
moning a Jury of T'welve good and lawful Me{}

| ’ ¢
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of the Neighbourhood to appear before them,
at a certain Day and Place; to pafs upon the
Trial. But the the Precept orders a Return
only of twelve Men to be made, the Sheriff or
Stewart ufually returns-fixty or eighty or {o
many, asthat there may bea fufficient Number
to make up a Jury of twelve, befides all thofe
which may be duly challenged. Then the'Clerk
underftanding from the Chairman, to what
Time he is pleafed the Court fhould be adjour-~
ned, fends for the grand Jury, and calls them
over and adjourns them to that Time, as in
the firft Adjournment ; or, if the Court pleafe,
he difchargeth them thus, Gentlemen of the grand
Inqueft, the Court thanks you, for your good Service,
and doth difcharge you. Upon which, he bids the
Cryer make three Oyes, and repeat the Ad-
journment in Manner!bgfore mensioned, to {uch
a Day, Hour and Place, as the Court doth di-
rect,

9. When four or more Juitices and Commif{-
fioners ( unus quorum) meet at the Time and
Place the Court was adjourned to, the Clerk
writes down the Day and Place, and their
Names; makes Proclamation, and calls the
Court as at the Seflion, upon the firlt Adjourn~
ment; and calls over the grand Jury, unlefs
they were difcharged at the former Sitting.
Then he caufes the Cryer proclaim, Skeriff of
this County of, &c. returu the Precept to you direft-
ed and deliveved, for fummoning a Fury to try be-
tween our Sovereign Lord the King, and the Prifoners

- that
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that fball be at the Bar, retornable here this Day,
on pain and pevil will fall thereupon, 'The Sheriff
ot Underfheriff ‘delivers the Precept, indorfed
thus, Executio ilkius pracepti pates in panello, buic
amnex. Which Pannel is intitled, The County .
uomind jur . ad triand. inter Dominum Regem & &c.
prifonar. ad barram, or to that Effeét: And con-
tains the Names of all the Freeholders therein
written, one under another, with the Additi=
ons of thei Titles and dwelling Places. Such
Ranking or Ordering of the Jurors Names is
termed the Array,. The Clerk bids the Keep-
er fec the Prifoners to the Bar, as he fhall
name to him: Which being done, he bids the
Cryer repeat, You good Men that are impaunelled
20 try between our Sovereign Lord the King, and the
Prifo);;ers at the Bar, auJwer to your Names, every
one at the firft Call, vn sPain and Peril fball fall
thereon. He marks thofe who appear with a vi-
fible Speck or Dote, before their Names. And
the Cryer calls thofe who appeared not, over
again, thus, Yow of the Tury who were even now
called, and made Defanlt, anfwer to your Names,
and [ave your Fines. The Clerk acquaints the
Court how many Jurors appear in the whole:
And calls the Witnefles for the King, whofe
‘Names are indorfed upon the Indi@ments a=
‘gainft the Prifoners to be tried, to know if they
be all ready. And then asks the Court, which
- Prifoner they intend fhall be tried firft. It is-
thought moft expedient to try butone Prifoner
for Treafon at once : Becaufe, if more mougt
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be tried together, every one having the Bene-
fit of challenging Thirty five peremptorily, may
challenge fo many, and make {uch Confufion, as
that, out ofall who appear on the Pannel, there
will not remain Twelve unexcepted againft, to
try the Prifoners, and fo put off the Ttial, till
by a new Precept, a new Jury be got returned.
10. The Clerk bids the Keeper fet the Pri-
foner to be firft tried to the Bar, and take
away the other Prifoners from it: And calls to
know, if the Witneffes againft him be ready:
Then asks him who is to be tried, if he hath
had a Copy of the Pannel of the Jury delivered
to him two Days (or more ) fince: If he
fhould deny his receiving of it, fome Witnefles
for the King, who delivered the Copy to him,
muft vouch or prove that he got it. %he Clerk
then fays, Tou A. B. wow Prifoner at the Bar, thefe
Men which you fball bear called, and perfonally ap=
pear, .are to pafs between our Sovereign Lord the
King, and you upon Trialof your Life and Death:
If you will challenge them, or any of them, you muft
Jpeak unto them as they come to the Book to be fworn,
before they be fworn. .
11. The Prifoner may, before any one Juror
is fworn, but not after, except at once againit
all the Jurors impannelled, upon the Account
of juflt Sufpicion, Partiality or Default in the
Sheriff who returned them, or becaufe of In-
competency, for being Perfons living without the
County : Which is termed a Challenge to the Ar-
ray. 'The Prifoner, tho he do not challenge to
‘ the
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the Array, or tho his Challenge to the Array
be found againft him ; may except againft par-
ticular Jurors returned, that they fhould not
pafs upon his Trial : Which is called a Chal-
lenge to the Polls, -A Challenge to the Polls is
either peremptory, or for fome fpecial Caufe or
Reafon. A peremptory Challenge, is when the
Prifoner doth except againft particular Jurors,
without fhewing any Caufe, or other Reafon,
than to fatisfy his own Fancy. No Perfon
can challenge peremptorily any of the Jurors
upon his T'rial, for Mifprifion of high Treafon.
But any Perfon may, in his Trial for high
Treafon, challenge peremptorily thirty five of
the Jury (4). But if he challenge peremptori-
ly above that Number allowed him by Law ;
he is to be dealt with as one that ftands mute
upon his Trial.  One fuing for the King, can-
_not challenge any of the Jury peremptorily, but
muft affign the Caufe of his {o doing, to be tri-
ed by the Difcretion of the Juftices (¢); tho’
he needs not fhew any Caufe of his Challenge,
till the whole Pannel be gone thro’, and it ap-
pear, that there will not be a full Jury without
the Perfon fo challenged. A Prifoner who takes
a Challenge for Caufe, muft fhew it prefent-
ly,and gets not Time (as one fuing for the
King hath) till the Pannel is perufed. The
fpecial Caufes or Reafons, why a particular
" Juror may be challenged, are, that he is an A-
lien;
(d) 1 & 2 Phil, & M. Cap, 10, (¢) 33 Edw, L Ste 4¢
anno 130¢. .
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lien; or a Peer ; or under twenty one Years of
Agc (f); or a Quaker, or reputed Quaker
(g); or that heis not feifed in his own Right,
or thc Right of his Wife, of an Eftate of Inhe-
ritancc in Lands or Tenements for his or her
Life, or the Life of fome other Perfon, within
the County or Place whence the Jury comes,
of the yearly Value of forty Shillings Sterling
(h); or that he isan Outlaw; or infamous ;
or that he was onc of the grand Jury, who
found the Bill (i); or that he hath a Claim’
to the Forfeiture by the Prifoner’s Attainder or
Convi&ion. A Juror may be asked upon a woir
dire (i.e. to declare upon Qath ) whether he
fhall get or lofe by the Prifoner’s Attainder, or
it he be qualified by having a [ufficient Eftate;
or if he be an Alien or the like: But any Ex-
ception for fetting him afide from ferving on
fuch a Jury, that may infer Punithment or In=
famy againft himfelf, as that he ftands convict-
ed of Perjury or Forgery, &c. muft be proved
otherwife, than by asking the Queftion at the
Jury-man himfelf. A
~ 12. The firflt twelve Men returned upon the
Jury that appear, are {fworn to try the Prifon-
er, if none of them be challenged, and the reft
- in the Pannel depart. The Clerk calls R. S.
the firlt Jury-man in the Pannel, bids him look
upon the Prifoner, and lay his right Hand o
Vol. 1I. T the
(f) 7 & 3 W. IL"Cap. 32. § 4. (g) 7 & 8 W, 1IL. Caps

24. § 6, 1 Geo. 1, Cap. 6. jun&t. 8 Geo. I. Cap, 6. (h} 7 -
A, Cap. 210 § 6, (i) 25 Fdw, IIL St 5. Cap. 3,
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the Book, and the Cryer fwears him thus: Yoz
fball well and truly try, and true Deliverance make,
between oux  Severeign Lord the King, aund the Pri~
foner at the Bar, whom jyou fball bave in Charge,
and a true Verdift give according to your Evidence.
So help you God. Kifs the Book. - And fo o~
thers in the Pannel, one after another, to the
Number of twelve, are fworn. The twelve

being thus {worn, are called the petit, or petty
Fury, who arethe Jury of Life and Death. The
Clerk gives the Underfheriff the large Pannel,
to write out the Names and Additions of the
Jury-men only who are fworn, upon a fmall
parchment Pannelentitled thus, Nomina jur. int.
Dominum Regem & A, B. prifonar. ad barram :
And puts the Sheriff’'s Name to it. Then the
Clerk bids the Cryer repeat, If any one can in-
form my Lovds the King's Yuftices, the King’s Attor~
zey or Advucate, before this Ingueft be taken, between
cur Sovereign Lord the King, and the Prifoner at the
Bar, let them come forth, and they fball be beard ;
for the Prifoner flands at the Bar, upon his Delive-
rance: And all others that ave bound by Recogniz~
ance to give Evidence agaivf} the Prifoner at the Bar,
come forth and give your Evidence, or elfe you forfeit
your Recognizances. The Clerk{ays to the Prifoner,
A. B, kold up thy Hand, and, turning to the Ju-
vy, fays, You of the Fury lock upon the Prifoner, and
~ hearken to bis Caufe, be flands indiEled in this Coun-
ty of, &c. bythe Name of A. B. of, &c. as his Ad-
dition is in the Indi@ment, for that ke, &c.
{reading all the Indi@ment in the Bruifb
Tongue,
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‘Tongue, and not in Latin to the End of it.)
Upon this Indictment be bath been lately arraigneds
and thereunto pleaded not guilty, and for bis Trial
hath put himfelf wupon God and his Country, which
Country you arve. Your Charge is to enquive, whether
be be guilty of this high Treafon, in Manner and
Formy as be [lands indifted, or not guilty, If yon
find him guilty, you fball enquire what Goods or
Chattels, Lands or Tencments be bad, at the Time
of the Jaid bigh Treafon committed, or at any Time
fince. If you find bim not guilty, you fball enquire;
whether he fled for it: If you find that he did flee,
you (ball enquire of bis Goods and Chattels, as if you
had found him guilty. If you find bim uot guilty,
and that he did not flee for it, Jay Jo, and ne move,
and hear your Evidences S
13. Now is the proper Time for the King’s
Council or Attorney to open and {peak to the
Caule, if they have a Mind to it, and if not, to
produce their Evidence. Witnefles, whether for
the King, or for the Prifoner, are brought to
appear by Subpena’s- and Procefs of Courfe ta-
ken out againft them (%) ; and both muft be
{fworn (7). I fhall confider, 1. What is allow-
ed as Evidence. 2. Who may, or may not- be
Witnefles. 3. In what Manner Wictnefles are to
give their Evidence. | 1 )
[ 1.] The Confeffion of the Prifoner himfelf
taken before any Magiftrate out of Ccurt, isal<
lowed to be given in Evidence againit the Par-
T 2 ty.

(k)7 W.IIL Cap. 3. § 70 (1) 1 A, Cap. ou § 3+
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ty confefling, but not againft others: And fuch
Confeflion muft all be taken together, and not
‘by Parcels. The Evidence given by a Witnefs at
one Trial, cannot in the ordinary Courfe of Ju-
ftice, be made Ulfe of on the Death of fuch
Witnefs, at another Trial, What a Stranger
has been heard to fay, is no Manner of Evi-
dence for, or againft the Prifoner: But what
the Prifoner hath been heard to {ay at another
Time, may be given in Evidence for him, as
well as againft him. And whata Witnefs hath
been heard to fay at another Time may be gi-
ven in Evidence, in order either to invalidate,
or confirm the Teftimony which he gives in
Court. Comparifon of Hands, is no Evidence
of a Man’s Hand-writing in criminal Cafes.
High Treafon whereby Corruption of Blood
may be made, or Mifprifion of fuch High Trea-
fon, requires Evidence by two lawful Witnef-
fes, either both to the fame overt A&, or one
to one, and the other to another overt A& of
the fame Treafon ( m ).

[ 2.]It is a good Exception againft a Witnefs,
that he is an Infidel, that is, that he believes
neither the Old nor New Teftament to be the
Word of God, on one of which Law requires
the Oath to be adminiftred. Husband and Wife,
being as one and the fame Perfon, in Affe@ion

“and Intereft, cannot give Evidence for one an-
other; and regularly the one is not admitted to
give Evidence againft the other, by reafon of

: ' the

@m) 7 W. IH. CaPl 3. s 2’
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the implacable Diflenfion which might be cau-

fed by it, and the great Danger of Perjury,

from taking the Oaths of Perfons under o great

a Biafs, and the extreme Hardfhip of the Cafe.

A Convi&ion, and, a fortior, an Attainder or

Judgment of Treafon, Felony, Piracy, Perjury,

Forgery, &'c.isa good Exception againft a Wit-

nefs fo long as it continues, if the Record of

- fuch Convi&ion or Judgment be a&ually pro-
duced in Court. But it hath been thought,
that the King’s Pardon will remove a Man’s

Difability to be a Witnefs, in all Cafes wherein

it is only the Confequence of the Convi&ion or

Judgment againft him ; and not an exprefs Part

_of the Judgment as it is in Perjury, in which
_Cafe, peenam licet tollas, [emper litura manet : How-
_ever this Matter feems not to be fully fettled.
Itis a good Exception againft a Witnefs, that

he is to be a Gainer or Lofer by the Trial: But

not that he hath received a Reward, for having

made a Difcovery of the Crime to be proved a-

gainft the Prifoner. Norisit a good Exceprion

againft a Witnefs, that heis an Alien; or out-

law’d in a perfonal A&ion; orthat he is one of

the Judges or Jurors, who are to try the Prifo-

ner ; or that he was Witnefs to the finding the

Bill of IndiGment againft him. An Accomplice

in a Crime charged againft the Prifoner, may,

tho’ he hath confefled himfelf guilty of the

fame Crime, be admitted as a Witnefs, if he

‘hath not been indiéted for it. And Accomplices,

who are indiGed, are good Witnefles for the

T 3 King,
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i ng, until they be convied: Becaufe the
Difcovery of fuch wicked Works of Darknefs,
come properly from the fellow Offenders; and
if no-Accomplices were admitred as Witnefles,
it would be generally impoffible to find Evi-

~dence to convi&t the greateft Offenders, and
Treafon or other clandeftine Crimes could not
be difcoyered. In fhort, many Exceptions that
are good againft Jurors, are not good againft
Witnefles : Becaule Jury-men are more eafily to
be had than Witnefles. Obje&ions againft Wit-

‘refles, that do not touch their Fame, or tend

to {ubje& them to legal Pains, may be asked at
themf{elves upon a voir dire, thatis, may be re-
ferred to their own Declaration upon Qath :

‘But {fuch as refle® upon their Reputation, or
expofe them to Punifhment, if an{wered affir-
matively, muft be made good otherwife than
by their own Acknowledgment. Exceptions a-
gainft one’s being admitted a Wxtnefs muft be
taken before he is fworn.

3. ] In Cafes where the Wltneffes do not
undcr{‘cand the Britifh Tongue, the Clerk {wears
an Interpreter thus: Swr, lay your right Hand up-
on the Book, and Iaearkm to your Oath: Tou [ball
well dnd tvuly interpret to L. M. a I/I/zmefs here pro-
z’uced in bebalf /, his Majefty againf® A. B. now

Prifcner at'the Bar, the Queftions and Demands
which (hall be made by this Court concerning the High
Tvealon, whereof the faid Prifoner flands here now
indicled, and you (ball well and truly interpret to

shis Cozir ty the cufwers which the faid L. M. fball
there= -
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thereunto give. So help you God. Kifs the Buok.
The Clerk calls the Witnefles for the King in-
dorfed upon the Indi@ment, and bids them lay
their.right Hands upon the Book, and the Cry-
er {wears them to give their Evidence thus:
The Evidence which you and every of you (ball give
to the Court, and the SFury now [worn for our S.ve-
reign Lord the King againf} the Prifouner at the Bar,
fball be the Truth, the whole Truth, and nothing but
the Truth. So help you God. After any Witnefs
for the King'hath done giving his Evidence, the
Prifoner may crofs examine him, and ask him a~
ny fair and pertinent Queftions, but is not al~
lowed to put extravagant enfnaring Quefticns
to the Witnefs. When the Evidence for the
King is finithed, the Witnefles for the Prifoner,
if any be, are prcduced, and {worn thus: The
Ewvidence which you, and every of you fhall give on
the Bebalf of the Prifoner at the Bar, fball be the
Truth, the whole Truth, and nothing but the
Truth. So help you God. The Prifoner may
call Witnefles to redargue the Credit of the
King’s Witnefles, by giving an Account of their
Charaters at large, or the general Tenor f
their Converfation : And may alfo bring Wit~
nefles to his own Reputation and Behaviour, to
fatisfy the Court that he cannot be {uch a Pe=
fon as the Indi@ment fays, and as the Wit -
{es for the Sovereign have depofed. After uny
Witnefs for the Prifoner hath been examined,
the Profecutor may crofs examine him, obferv-
ing always the Rules of Pertinency and Fair-
" 4 nels;
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nefs; and may bring Evidence to weaken the
Credit of the Witnefles for the Prifoner. The
Jury are Judges of the Weight and Import of
‘Obje&tions made hinc inde by the Profecutor
and Prifoner, to take oft from the Teftimony of
Witnefles produced by oneanother. And to pre-
‘vent all Sufpicion of finifter Dealing, no Man
‘dares talk to the Jury to inftrué them, while
the Evidence is giving, upon pain of Imprifon-
‘ment. Nor is any Juror, after he is fworn, to
go from the Bar, without Leave from the
‘Court, for any Caufe whatfoever, till the Evi-
dence is finifhed, and the DireGions of the
Court given: And tho’ he get Leave, he is at-
tended with a Keeper. The Oaths of Witnefles
are not recorded, but the Judges, Jury-men,
Parties, and the Council on both Sides, do, for
the Help of their Memories, take Notes from
the Mouths of the Witnefles, of what they fay.
14. The Evidence againft and for the Prifo~
ner being finithed, he and his Council are al-
lowed to make a Defence and Obfervations ;
‘and the Profecutor to reply. Then the Chair-
~man fums up the Evidence to the Jury, and di-
reéts them what 1s Law, or what is of Force
in Law. Which being done, the Clerk bids
the Cryer {wear a Bailiff to keep the Jury
thus: You fball well and truly keep the Fury, with-
out Meat, Drink, Fire or Candle ; you f(ball not
Juffer any Perfon to [peak unto them 5 nor you your-
Jelf, unlefs it be to ask them, whether they are agreed
of their Verditl, wutil they fball be agreed of their
. | | Verditt.
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Verdict. So help you God. But if the Jury be
inclofed in the Night-time, the Word Caudle
is omitted out of the Bailift’s Qath. The Bai-
~ 1iff takes them to fome convenient Room provi-
ded for that Purpofe, locks them in, and at-
tends at the Door, while they arg confidering
the Evidence ; and withholds from them Meat,
Drink, Fire and Candle (unlefs they are fhut
up in the Night-time when they are allowed
Candle ) to oblige them the {ooner to conclude
their Verdi& They muft be all unanimous
and agreed before they can returnit. They
muft give their Verdi& in the general Terms
of guilty, or mot guilty, whichis called a general
Verditt, and determines both the Point of Law
and Fa&. Bur frequently, in cafe of Intricacy
and Importance, they find the Matter {pecially,
or report to the Court the Matter of Fa&, re-
ferring to them the Point of Law, which is
termed a Jpecial Verdiét., When the Jury lets the
Bailiff know they are agreed, he lets them out,
and brings themback into the open Court when
it is fitting, to give their Verdié& there in Face
of the Prifoner. The Clerk {ays, Geutlemen of the
Fury, anfwer to your Names, and calls them o=
ver. After they have anfwered to their Names,
he asks, Are ye agreed of your Verdict? and if
they fay Yes, asks, Who fball Jay for you 2 The
Jury anfwer, The Foreman. The Clerk bids the
Keeper fet A. B. the Prifoner to the Bar’; and
then {ays, 4. B. hold up thy Hand. You of the Fu-
ry dook upone the Prifoner-: How fay you, is A. Bi
: \ o guil-
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guilty of the High Treafon of which he flands inditt-
ed, or not guilty ¢ If the Foreman {ay guilty, the
Clerk asks, WWhat Goods or Chattels, Lands or Te=
nements bad be at the Time of the faid High Trea=
' Jon committed, or any Time fince, to yuur Knowledge?
If the Foreman an{wer, Nowe to our Knowledge,
the Clerk adds to the po. fe before written over
“his Name in the Indi&ment, & die, &, 1730.
cule ca. velter, null, 1. €. culpabilis, catalla vel rer-
ra nulla. And then fays to the Jury, Hearken to
your Verditt, as the Court hath vecorded it : Tou Jay,
that A. B. is guilty of the High Treafon whereof be
Rands indiéled ; and that be had no Goods or Chat-
tels, Lands or Tenements, at the Time of the [aid
High Treafon committed, or at any Time fince, to
your Knowledge: And this you fay all. When the
Prifoner is found guilty by Verdi& of the Jury,
he is faid to be conviGed. And the Clerk fays,
Keeper, take A.B. the Prifoner from the Bar; and
lock to him, be Stands convitled of High Treafon. If
the Foreman of the Jury, in an{wer to the Que-
ftion of guilty- or not guilty, do fay, Not guilty ;
the Clerk asks, Did be flee for it 2 And receiving
for Anfwer, INut that we know of, bids the Prifc-
ner, Lown upon your Kuces, and fay, God favethe
King, and the bonourable Bench ; and adds to the
po. Je over his Name in the Indi@ment, & die,
&'c. 1730. non cul. nec fe retraxit, quietus. "'Then
the Clerk fays, Gentlemen of the Gury, hearken to
your Verdi, as the Court hath recorded it : You Jay,
that A. B. is not guilty of the High Treafon whereof
ke flands indited, and that be did uot flee for it :
. And
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And fo you fay all. Whereupon the Prifoner is ac-
quitted forthwith and difcharged.

15. When a Prifoner is found guilty, the
Clerk asks the Court, Will your Lordfbips pleafe,
that the Prifoner be called up to Fudgment ¢ And if
they dire& fo, he bids the Keeper Jet 4. B. to
the Bar. To whom, when brought there accor-
dingly, the Clerk fays, 4. B. hold up thy Hand :
Thou haft been inditled of High Treafon, and there=
unto pleaded not guilty, and for thy Trial has? put
thy [elf upon God and the Country, which Country
bave found thee guilty : What canft thou now fay for
thy Jelf, why the Court fhould not give thee Judgment
to die according to the Law ? If the Court fignify
their Pleafure ro give Judgment, notwithftand-
ing what the Prifoner hath alledged in his own
Behalf, the Clerk bids the Cryer make Procla-
mation once, and repete thus,My Lords, the King's
Fuftices and other Commilfioners $Zraitly charge and
command all Manner of Perfons to keep Silence while
Sudgment is  giving, upon pain of Imprifonment.
Then the Chairman, or fome other Commiffio-
ner,having firlt {poken to the Prifoner ftanding at
the Bar concerning the Crime he flands conviced
of, gives Judgment againft him (#). After this
the Clerk bids the Keeper take the Prifoner
from the Bar. Then the Clerk enters-and adds
over the Prifoner’s Name in the Indi&meunt, to
what he had entred before, thefe Words, habet
judicium prout patet in dwfo indictamenti, and

- Writes

() Ut fupra, Part I, Book IIL Cap. r. Tit, 1. § 2. N. 2,
'&.'TiF| 24 N, 40
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writes the Judgment on the Back of the Indi&-
ment. This 1s called Artainder by Convittion.

16. When a Woman is indi&ed and convi& =
ed of High Treafon, and hath had Judgment
given againit her, the Clerk muft call her to be
fet to the Bar again, and then ask her what fhe

- can fay for herfelf, in Stay of Execution of her,
according to the Judgment given againft her.
If fhe fay, that the is great with Child, and
pray a Jury of Matrons or motherly Women to
infpe& and try whether the be fo or not : The
Defire will be granted, and thereupon the Clerk
adds to the former Entry over her Name in the
Indi&ment, placitat pregnan’. ‘The Court ufeth
to command the Sheriff of the County, imme-
diately to caufe Twelve good and motherly
Women, not of Kindred to the Prifoner ( by
whom her Plea of Pregnancy may be tried ) to

- come to handle and infpe& her Body and fecret
Parts. When the Jury of Matrons aforefaid,

~and a Pannel of their Names are brought by the
Sheriff into Court, the Clerk calls them by the
Pannel, and caufeth the Cryer {wear Twelve
of them, thus: A. M. lay your right Hand upon
the Book, look upon the Prifoner, aund hearken to your
Oatl : You fball diligently enquive, fearch and try,
awhether E. L. mow Prifouer at the Bar, be with
quick Child or not, and thereof give a true Verditt,
according to the bef? of your Skill and Knowledge. So
help you God. Kifs the Book. And fo to pro-
ceed, till the Twelve are fworn as aforefaid.
This being done, the Clerk bids the Cryer
{wear




forbes institue insides.QXD 30/10/2012 12:11 Page 821@

821

Ch. 2. Law of Scotland. Tit.1.§ 2. "3ot

{wear a Bailiff to keep the Jury of Matrons,
thus: You fball well and truly keep this Jury of
Matvons, without Driuk, Neat, Five or Candle 3
you fhall not [uffer any Perfon but the Prijoner to fpeak
unto them, nor you your felf unlefs it be to ask them
whether they are agreed of their Verdid. So help
you God. Kifs the Book. Butif the Bailiff be
{worn in the Night-time, the Word Candle is
omitted out of his Oath., This Officer takes
the Jury of Matrons to fome convenient private
Room, and the Goaler carries the Prifoner to
be infpeted by them. The Matrens having
duly fearched and infpe&ed the Prifoner, and
agreed of their Verdi&, they and fhe muft be
brought again into the Court. Where.the Clerk’
{ays to the Matrons, You good Women of the Fu-
ry of Matrons, anfwer to your Names, and having,
‘called them every one by her Name, and they
made Anfwer, he asks them, If they be agreed of
their Verdict? If they fay ZTes, he asks, who (ball
Jay for you? They an{wer, The Forewoman. The
Prifoner is then called to.the Bar, to whom the
Clerk fays, E. L. bold up thy Hand: Tou of the
Fury of Matvons, lovk upon the Prifoner : How fay
gou, is E. L. with quick Child or 10t 2 If the Fore-
woman an{wer and fay, She is with qaick Child,
the Clerk adds to the Entry over the Prifoner’s
Name upon the Indi@ment, jur. matron. dicunt -
guod- oft preguans.. And then fays, Yuu of the Fu-
7y of Matrons, hearken to your Verdit?, as the Court
bath recorded it : You Jay E. L. is preguant with quick
Child, and fo you [ay all. Whereupon the C/ourt
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( out of Reverence to God, and that the Child
in the Belly may not fuffer for the Mother’s
Crime ) orders the faid E. L. to be recommit-
ted to Goal, there to remain in fafe Cuftedy of
the Sheriff of the County aforefaid, until fhe be
delivered. But a Woman cannot demand {uch
Refpite of Execution, by reafon of her being
with quick Child, more than once. Nor fhall
fhe have any more than one Reprieve, tho’ fhe
prove again with quick Child. And a Woman
can have no Advantage from being found with
Child, unlefs fhe be alfo found with quick
Child. If the Forewoman of Matrons anfwer
and fay, that E. L. the Prifoner is not with
quick Child, the Clerk adds to the former En-
try of Judgment over the Prifoner’s Name upon
the IndiGment," jur. matron. dicunt quod non eft pre=
gnans, and lays, You of the Fury of Matrons, bearkert
to your Verditt, as the Court hath vecorded 1t : You
Jay that E. L. is not pregnant with quick Child, and
Jo you [ay all. 'Then the Clerk bids the Keeper
take the Prifoner from the Bar, and look to ber,
fbe flands attainted of High Treafon. '

i, The
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The Specialties oblerved in the Trial of Perfons indi=
&ted of High Treafon for counterfeiting the King’s
Coin, great or privy Seal, Sign manual, or privy
Signet, or other High Treafons whereof the Trial
is not regulated by Statute, but according to the
Courfe of the common Law of England.

Sucu high Treafons, if committed in that
County, may be tried by the {ame Commiffion
of Oyer and Terminer abovementioned, accor-
ding to the Courfe of the common Law of Eng-
land : And as it now ftands, the Prifoners are
to have their peremptory Challenges of Thirty
five of the Jurors returned to try them, if they
demand it (o). And Witnefles for them muit
be {worn in the Trial (p). a

- But the Specialties in the Trial are, 1. The
Prifoner is not allowed a.Copy of the Indi&-
ment, ot of the Names of Jurors returned to
try him. But if he take a legal Exception to
the IndiGment, it is faid that the Court will
grant him a Copy of fo much of the IndiGment
as concerns his Exception. Alfo if he hath fuch
Matter to plead as cannot be well put into
Form, without Knowledge of the Charge a-
gainft him, as laid in the Indi¢tment, itis {aid,
the Court will give the Heads of the Indi&-

: : ment,

(o) 1 & 2Ph, & M. Cap, 10, (p} ! A.Capese§ 3.
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ment, to make bis Plea fo drawn as to {uit the
Charge againft him. 2. He cannot demand of
" the Court to affign him Council to advife with,
except in fpecial doubtful Points of Law, ari-
fing at or after his Trial, and propofed or of-
fered by him to the Court, when he prays
Council to argue them. 3. He muft plead to
or confefs the Indi&ment, fo foon as the Billis
found againt him by the grand Jury, if the
Court then caufe him to be arraigned, and re-
uire him to plead ; or elfe the Court may give
?udgmen‘t againft him for refufing to plead, or
ftan.ding mute. 4. He having plea}ded not guil-
ty, Four of the Juftices or Commiffioners ( unus
quorym ) may fign and feal a Precept to the She-
riff of the County, or other Minifter ( whofe
Province it is to return Juries ) to return a Ju-
ry of Frecholders, to appear at {fome Hour
" of the fame Day in which the Bill was found,
or at fome Hour of the next or other Day, as
the Court fhall think fit. And when the She-
riff and they do appear, and the Witnefles for
the King are ready ; the Court may proceed to
the Trial of fuch a Prifoner. 5. One Witnefs
is fufficient Evidence of the Treafon,

Atthe Clofe, or near the End of the Seffion of
Oyer and Terminer, if there be any Prifonersin’ -
the Goal, who were committed for High Trea-
fon, or Sufpicion thereof; and have not been

rofecuted, and indicted for the fame ; or whofe
IndiGment the grand Jury returned into Court

ignoramus : The Court may, if it be though;dﬁ;,
if-
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difcharge fuch Prifoners out of Cuftody. And
in order thereto, the Clerk of Arraignments, by
Dire@ion of the Court, bids the Keeper of
Goal, ¢éall thofe Prifoners by their Names, and
fet them to the Bar. When brought to the Bar,
the Clerk caufeth the Cryer proclaim thus: If
any one can inform my Lords, the King's Fufbices, the
King's Attorney or Advocate, of any High Tieafon,
or Mifprifion of High Trenfon, or other Mifdemearn=
our commitied or done by A. B. C. D. E.F. nmow
Prifoners at the Bar, or any of them, let them come
forth and they fball be beard ; for the Prifoners ftand
at the Bar upon their Deliverance, 1f upon this no
Evidence appear againﬁ them, they are fet free,
paying the Goaler’s Fees, which is called Deli-
werance by Proclamation. . ,

TIT. il

The Order of judicial Proceedings agqinfi cﬁ)ninaf
Commoners, before the Court of Fufticiarys '

His Court hears and determines the Crimes
of High Treafon and Mifprifion thereof,
whether committed in Scot/and, or by any Na=
tive of Scotlaud upon the high Sea, or in any
Place out of Great Britain in the fame Manner,
as the Court of King’s Beneh, or Juftices of Q-
yer and Terminer may do by the Law of Eng~
land (a ), :

Vol IL U | The
(4) 7 A Cap, 21, § 3 & 5. conserning which vide fupra;’
Tit, 1, . )
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The ordinary Pra&ice of the Court of Juftici-
ary, with refpet to all other Crimes, confifts
partly, in Things preliminary to Trials; partly,
1in the Form and Method of Trials.

SECT. I

The Preliminaries to ordinary Trials before the f}'zﬁ_ ,
- flice-court, or Court of Fufticiary.

THESE are, 1. How Criminals may be
apprchended and committed to Prifon. 2. Who
may carry on a criminal Profecution. 3. The bail~
ing of Criminals: And how theymay get them~
felves brought to a fpeedy Trial, or difmiffed.
4. The tranfporting Criminals from one Prifon
to another;‘and the Fund appointed for defray-
ing the Charges of apprehending, fubfifting,
and profecuting them. 5. The raifing 4nd ferv-
ing or executing of Indi@&ments, criminal Let-
ters, Letters of Exculpation, Letters of Recri-
mination, and Letters of Advocation.

: ¢
I
How Criminals may be apprebended and imprifoned.

. 1. SHERIFPES, Stewarts, Bailies of Royalt

and Regality, Juftices of Peace, and Conftables,

wpon Intimation to them, that any Perfon is
‘» flaim
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flain or difmembred (2 ), or that Goods are
fiollen or robbed (), within their Jurifdi&i-
on ; or that Rebels are there (¢); are obliged
to raife the Hue and Cry, and go along with all
fencible Men in purfuit of the Criminals ; and if
they efcape into another JurifdiGion, fhould ac=
quaint the Judge of that Jurifdiion, to do the
like Diligence; and fo from cne Judge to ano-
ther, till the Fugitives be apprehended, and
committed to Prifon.

2. All Informers of Crimes committed, muft
fign their Informations. And no Perfon can be
imprifoned for Cuftody in-order to Trial, for a=
ny Crime or Offence, without a Warrant in,
Writ, exprefling the particular Caufe, whereof
the Executer, or Keeper of the Prifon is to give
immediately a Double under his Hand to the
Prifoner. Warrants for Imprifonment on the
Account aforefaid, proceeding either on Infor-
mations,not fubfcribed, or not exprefling the
Caufe, are void : And the Subfcriber of fuch a
Warrant, and the Executer, or Keeper of the
Prifon detaining the Perfon fo ordered to be
imprifoned, or refufing a Double of the War-
rant to the Prifoner, are liable to the Pain of -
wrongous Imprifonment. But this Nicety of &
figned Information and written Warrant of Com-
mitment is not neceffary to the imprifoning of
Coalziers, Salters, Vagabonds, or malfterful

| U2 + Beg-

(a) A& go. Parl. 6, Jam. I jun®, A& 28, Parl. 3. Tam. "IV‘.
(v) A& 21, Parl. 1. Jam. VL, A& 6, Farl, f. Sell, 2. Gh 1L (¢}
At 1240 Parls 125 Jam, VL
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Beggars, or Perfons difobedient to Church Cen=
{ures, or found a&ing in Tumults; or to im=
prifon for Riots, Blood, or Battery, or for
Drunkennefs, Sabbath-breaking, Swearing, Un-~
cleannefs, Pickeries and Thieving ; or for Indig-
nities done to inferior Magiftrates, Judges, or
Juftices of Peace ; or for Thefts, Robberies and
Depredations in the Borders and Highlands ;
or to Commitments in the Cafe of imminent
or a&ual Invafion, Rebellion or Infurre&ion,
upon Sufpicion of Acceffion thereto (d).

1L
Whe may carry on a criminal Profecution.

No Perfon has Right to carry on a crimi=
nal Profecution, and {ue for the Punithment of
a Crime, except the Party who is injured, and
the publick Officer to whom the Charge is
committed, viz. the King’s Procurator, who is
his Majefty’s Advocate or his Deputy in the
Court of Jufticiary, or circuit Ccurts, or in-
Commiffions of Oyer and Terminer ; and the
Procurator-fifcal in infericr Courts. Steps there-
in made by the private Party, tend only to ob-
tain a Sentence cf Condemnation for Damages,
or a civil Reparation of the Lofs, which the
Crime may have occafioned to him, which
is called windifla privata, or the civil Intereft.

But

§d) A& 6. Seft 8 & o, Parl, Ko W, Vid, fupra Part L
Book 4o cﬁaPn 10s Tit. 7 Se&t, Lo
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But it is properly the Bufinefs of the King’s
Procurator, to demand that the Party {hould
be condemned to undergo the Punifhment,
which the Crime may deferve with regard to’
the Publick, for breaking his Majefty’s Peace
and Laws, and injuring his Subjeé@s, called
windia publica. So that Crimes are profecuted
in the Juftice Court, either at the Inftance of
the King’s Advocate or his Deputy ad vindiét-
am publicam, tho the particular Perfons interefted
in the Crimes or Offences, do not joyn with
him in the Profecution (¢); or at their Suit
with his Concurrence for his Majefty’s Intereft,
or without it, if his Majefty’s Advocate refufe
to joyn in the Profecution. A Husband may
profecute an Injury done to his Wife, albeit fhe
difclaim the Suit; and a Mafter may purfue for
the Slaughter of his Servant. But a Minor
cannot purfue criminally, unlefs he be autho-
rized in the Profecution by his Tutors or Cura~
tors (£); or by a Curator ad litem afligned to
him by the Court. Becaufe fuch might per-
haps either eafily, in the Heat of Youth, vex
innocent Perfons unjuftly, or injure themfelves
ot the Commonwealth, by {uffering, thro’ their
Mifmanagement of the Purfuit, a Perfon tru-
ly guilty to be cleanfed by a Verdi&,

U 3 1. The

(¢) A& 14e. Pacl. 13, Jam, 1. AG 76, Parl, 11, Jam. V1.
(f) L, 8, ff. de accafs Regs Majs Lib, 4. Cap. 2
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1L

The Bailing of Criminals: And how they may get
themfelves brought to a fpeedy Trial, or difmifed.

1. A1 Crimes not inferring capital Punifh=
ment, are bailable. In which Cafe a Prifoner,
or Perfon ordered to be imprifoned, for {fuch a
Crime, may apply by a Petition to the Com-
mitter, ‘o¢ Lords of Jufticiary, or other Judge
competent to the Trial, and offer Caution to
anfwer for the Crime charged, at any Time
‘within fix Months, under {uch Penalty, as he
fhall modify within twenty four Hours. Which
formerly could not have exceeded 6000 Merks
for a Nobleman, 3000 Merks for a landed
Gentleman, 1000 Merks for any other Gentle-
man or Burgefs, and 306 Merks for any other in=
ferior Perfon (g). But the Sumsaforefaid have
been found by Experience to be too fmall, and
difproportioned to the Danger of Criminals e-
{caping from the Punifhment appointed by Law;
Judges are now allecwed to extend the Bail to
be given in the faid feveral and refpe&ive Ca-
{es, to double of the faid Sums, if they, upon
the Circumftances of the Cafe, fhall think fit
(h). On which Offer of fufficient Bail, under
the faid Penalty, and Inflruments taken thereon,
the Committer or Judge competent muft order

the

» (39) AG 6, S8 & o, Parl, Ky We (h) 11 Geo, 1, Cap,
25 - b ’
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the Prifoner’s Liberation, and difcharge bis
Imprifonment, under the Penalty of wrongous
Imprifonment. Bur this1s without Derogati=
on to the Laws requiring Bail to be given by
Chieftains, Landlords or others in the High-
lands; and doth not hinder inferior Magiftrates
or Juftices of Peace, to take Security for the
good Behaviour and Peace, as formerly ( i
2. Upon Application of any Prifoner for
Cuftody in order to Trial, whether for capital,
or bailable Crimes, by a Petition to any Lord
of Jufticiary, or other Judge or Judicature com~
petent, and Produétion of a Double of the War-
rant of his Imprifonment, under the Keeper’s
Hand, the Judge or Judicature competent is
ordained, under the pain of wrongous Impri-
fonment, to give out, within twenty four
Hours, Letters or Precepts directed to Meffen=
gers, for Intimation to his Majefty’s Advocate,
or Procurator-fifcal, and Party appearing by
the Warrant to be concerned, if any be with-~
in Scotland, to fix a Diet for the Trial within
fixty Days after the Intimation; with Certifi~
cation, that if they fail to do fo, the Prifoner
thall be difcharged, and fet at Libercy; which
the faid Judge or Judicature competent is re-
quired to do, without Delay, under the Penal-
ry forefaid, unlefs the Delay be upon the Pri-
foner’s Defire. The Diet of the T'rial being
prefixed, the Prifoner is to be filted before the
| - Uy Judge
(i)d A& 6, Vid, fupra Fart 1. Book 4. Chap, 10, Tir. g,

o0&, 1,
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Judge competent, under a fufficient Guard pro=
vided by the Judge, his Majefty’s Advocate, or
Procurator-fifcal, and the Trial to be finally
determined by the Lords of Jufticiary within
forty Days, and by any other Judge within
_thirty ; or otherwife the Diet fhall be fimplici-
ter deferted, and the Prifoner immediately fet
at Liberty. If no Procefs be raifed and execu=
ted, cr if Precefs be not infifted in and conclu=
- ded within the refpe&ive Times aforefaid, the
Judge or Judicature competent is, upon the
Prifuner’s Application, and inftru&ing thereof,
and Inftruments taken thereupon, obliged with-
~in twenty four Hours, to iffue out Letters or
Precepts to Meflengers, for charging the Ma-
giftrates or Keepers of the Prifon, to fet him
at Liberty, under the Penalty of wrongous Im-
prifonment, in cafe of Delay or Refufal to grant
{uch Letters or Precepts, or to fet himat Li-
berty, after the Charge, the Prifoner always
- paying the Keeper of the Prifon’s Dues (k).

3. When a Prifoner 1s thus libgrate, it is not
lawful, under the Penalty of wrongous Impri-
{cnment, to put or detain him in Prifon for the .
fame Crime, if his former Liberation was made
known to the Committer before he gramted
the Warrant, or he be detained after his for-
mer Liberation is f{ufliciently notified to the
Keeper of the Prifon, who, upon Produ&ion of
the Warrant thereof, is obliged to fet the Pri-

- fouer forthwith at Liberty, unlefs there be new
crs

(«) d Ak q.
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criminal Letters raifed before the Commiffioners
of Jufliciary, and duly executed againft him.
In which Cafe of new criminal Letters, tho
raifed for the fame Crime, he may be appre-
hended and fecured either at executing of the
Letters, or at any Time thereafter before Tri-
al, and detained in Prifon till he be fet at Li-
berty in the due Courfe of Law. Which Li-
bel the King’s Advocate is to infift in and pro-
fecute to a final Sentence, within forty Days
after the new Incarceration thereupon; unlefs
the Profecution be delayed at the Defire of
the Prifoner ; otherwife the Diet is to be {imply
deferted, and the Prifoner difmiffed, and never
to be queftioned or tried for that Crime or Of-

fence (/). \
4. In cafe of Imprifonment for Treafon, the
Law of Scot/and allowed forty Days to prepare
the Procefs before the Prifoner could apply to
have a Diet fixed for his Trial. After elapfing
of which Time, any Lord of Jufticiary was re~
quired, upon the Prifoner’s Application, to iffue
forth Precepts, as in other Cafes ; and, in cafe
of not infifting, or profecuting the Procefs as
aforefaid, the Prifoner was to be fet at Liber-
ty upon fufficient Bail, (ot exceeding the
Double of Bail in other Crimes) to appear at
anyv Time when called, within twelve Months,
and for his good Behaviour in the mean time
(m). But, by the Law of England, if any Per-
fon committed for Treafon plainly and {pecially
exprefied

(1) d. A& 6 (m) Ibid,
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exprefled in the Warrant of Commitment, up-
on his Prayer or Petition in open Court, the
- firlt Week of the Term, or the firft Day of the
Seflions of Oyer and Terminer, or general Goal
Delivery, to be brought to his T'ial, fhall not be
indi@ed fome Time in the next Term, Seffions of
Opyer and Terminer, or general Goal Delivery,
after fuch Commirment, the Judges of the
Court of King’s Bench, and Juftices of Oyer
and Terminer or general Goal Delivery, are re~
quired, upon Motion in open Court the laft Day
of the Term, or Seffions, to fet at Liberty the
- Prifoner upon Bail ; unlefs it appear upon Qath,
that the Witneflesfor the King could not be pro-
duced the fame Term, @¢. And if fuch Prifo-
ner, upon his Prayer, @v. fhall not be indicted
the fecond Term, or Seffions, he fhall be dif-
charged from his Imprifonment (#z). And the
Juftice Court, and other Courts having Power
to judge in Cafes of HighTreafon, and Mif-
prifion of High Treafon in Scotland, are autho-
rized to hear and determine the faid Offences,
whereof any Perfon fhall be indiGed before
them, in fuch Manner as the Court of King’s
Bench, or Juftices of Oyer and Terminer in
England may do, by the Laws of England (o).
5. As Law thus favours Prifoners defirous
to be brought to a {peedy Trial: So. it difcou-
rages all Courfes taken for delaying of Juftice
and putting off Trials. Therefore the grant-
ing of Refpites to Criminals for a Term of Years,
was

() 31 Car, 1L Cap. 2, § 7. (o) 7 ACap. 21, § 35
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was difcharged (p), and the procuring from the
King Precepts to the Judgesin the Court of Ju-
ftictary, commanding them to continue their
Dicts againft certain Criminals, or inftruQing
them how to proceed, feems to be contrary
to Law ( ¢ ), and to the Claim of Right 1689.

IV.

The tranfporting Criminals from one Prifox to ano-
ther 5 and the Fund appointed for defraying the
Charges of apprebending, [ubfifting and profecuting

- them.

1. W aEN a Criminal is feized and commit-
ted to Jail within a Juridiction, whereof the
Judge does not incline to try him, or when
there are other Reafons for removing him' from
one Prifon to another, a Warrant may be pro-
cured from the Juftice Clerk, or, in his Abfence,
from any Lord of Jufticiary, ordering the Ma-
giftrates of the Place, who have him in Cufto-
dy, to deliver up his Perfon to the Sherift of
the Shire, who is commanded to accept him off
their,Hands, and to tranfport him with a fure
Guard, and deliver him over to the Sherift of
the next adjacent Shire, and he to the next She-
riff, and fo forth from County to County, till
the Criminal is brought to the Prifon of Edin-
burgh, where the Magiftrates are to receive and
detain him till he be tried and liberated.

2. That

() A& o3, Parly 13, Jam, 1L (g) A& 47 & 49. Pail, 11,
TJam, VI, : .
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2. That Criminals may not efcape the Pu-
nithment due to their Offences, thro’ Want of
a fufficient Fund for defraying the Charges of
apprehending, fubfilting and profecuting them ;
it 18 lawful to the Freeholders in evcry Shire,
County or Diftri€t in Novth Britain, to aflelsthe
feveral Shires or Stewartries, where their E-

~ ftates ly, at their Meetings at any of the head
Courts yearly, in fuch Sums, as they fhall judge
reafonable and fufficient for the Purpofes afore-
faid. Which Money fo aflefled is to be collested,
received and accounted for, by fuch Perfon and
Perfons, and in fuch Manner, as thefe Freehol-
dets fhall from Time to Time appoint ; and to
be applied for defraying the Charges of appre-
hending Criminals, of fubfilting them in Prifon
until Profecution, and of carrying on the necef-
fary Profecutions againft them for their feveral
Offences by due Courfe of Law (7). Some-
times the Lords of Jufticiary modify a Sum to
be paid to the private Purfuer of a capital
Crime, out of the efcheat Goods of the Perfon
condemn’d, for defraying the Expences of the
Trial

V.

The raifing and ferving, or executing of Indiiments,
. criminal Letters, Letters of Exculpation, Letters
of Recrimination, and Letters of Advocation. '
, 1. CrRiMES
{r) 11 Geo, 1, Caps 25. §
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1. CRimEs are tried upon IndiGments,
when the fuppefed Criminals are in Prifon, and
upon criminal Letters or Summons, when they
are at Liberty, In order to know if there be
Ground for a criminal Procefs, and how to li-
bel Indi€ments or criminal Letters exadly,
Perfons who were prefent at the Commiffion of
Crimes ufe to be examined, but not upon Qatb,
as to what they know of the Fa&s and Cir-
camftances thereof, and their fign’d Declarati=
ons taken : Which is called a Precognition. But
thele Declarations are cancelled and deftroyed
before they be {worn as Witnefles at the Trials.

2, An Indiétment, or Enditement ( whether
it comes from the Erench Word enditer, or from
dictu, becavfe after reading the Indi&ment, the
Judge asks the Pannel, what he can fay to it )
1s aSchedule given to the Party a¢cufed, contain-
ing the Crime he is charged with, and runs
thus. 4. B. Prifoner in the Tolbooth of Edin-
burgh, you are inditted and accufed at the Inflance
of, &c. that norwithftanding by the Laws, &c. yet-
true it is and of Verity that you ave guilty, Art aud
Part of the forsfaid Crimes, charged upon you, or one
or other of them ;5 which being found proven by the
Verdict of an Affize, before the Lords Fuftice Gene-
valy Suftice-clerk and other Commi(fi mers of Fufbici-
ary, you ought to be punifbed with the Paius of, &¢:
s0 the Lerror of others to commit the like in Time
coming: This Indiétment, with a Lift of Wit-
nefles thereto {ubjoyned, is fubfcribed by the
King’s Advocate or his Deputy. Upon which

&
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a Bili alfo figned by him, craving Letters of Di-
ligence to fummon the Party indited to com-
pear betore the Lords Juftice General, Juftice-
clerk, and Commiffioners of Jufticiary, wichin
the Tolbooth or criminal Court-houfe of E-
dinburgh, on a certain Day, to underly the Law,
@c. and fummon an Affize not exceeding the
Number of 45 Petfons (), and alfo Witnefles
to appear the {aid Day ; is offered to and palt
by any oncof the Lords. At the fameTime a Lift
of 45 Aflizers ( called the grand Affize ) is
made u;;: prefented to and fign’d by a Quorum
of the Lords (¢). For faving Expences, Al-
fizers are {cldom taken out of the Place where
the Crime was committed, but are generally
Inhabitants of Edinburgh, who are at a mighty
Lofs in their private Affairs, by fuch Diverfion.
But fome are by Privilege, exempted from fer-
ving upon Juries, Noblemen were never put
upon ordinary Juries, but only when Pecrs
were tried. Others are excufed from ferving
upon Juries, becanfe of their Imployment, as
Clergymen, Advocates at Law, Chirurgeons,
Officers and Workmen in the King’s Mint, Let-
ters of Diligence on the paft Bill aforefaid, are
raifed under the Seal of Court, and {ubfcribed
by the Clerk. o o
3. In order to procute criminal Letters, or
Summons, a Bill craving the {ame, is figned by
the King’s Advocate, or Deputy, or other Law-
- yer
) A& 76, Parl, 6. A& 88. Parl 110 Jam, VL (¢) Actof
Regul, of the Juftice-court 1672, Artics 3,
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yer for the Purfuer who' draws it: And the
Lord Advocate’s Concurrence marked on the
Back thereof, if he be not the fole Purfuer, and
do notfign the Bill; but his figning the Bill is
a {uflicient Concurrence.” Which Bill; with a
Lilt of 45 Aflizers fubfcribed by a Quorum of
the Lords, is' prefented to .and palt by one
Lord. Then the Purfuer ena&s himfelf and
finds Caution, according to the Chara&er and
Condition of the Defender, to report che cri-
minal Letters indorfed and executed againft the
Day of Compearance, under the Pain of 2000
Pounds, if the Defender is a Peer, 1000 Pounds
if a great Baron, 1000 Merks if a Freeholder,
(or a Buigefs holding Land Burgage) 500 Merks
if a Feuar, 200 Merks if an unlanded Gentle-
man (or Burgefs ) and 100 Merks if a Yeo-
man ( #): Which is called ficker Surety ( x ).
‘But the King’s Advocate, tho’ he be fole Put-
fuer, is not bound to find Surety : Becaufe, he
urfues ex officio. And where a Parfuer makes
ath in Court, that he is not able to find
Surety to reportthe Letters, the Lords difpenfe
with it, and ordain the Clerk to raife the Let-
ters, upon his enacting himfelf judicially to re-
port them. Atrer fuch Surety given, or dif-
pens’d with, criminal Letters or Summons are
raifed in the King’s Name, direted to Macers
and Meflengers at Arms, Sheriffs in that Pare,
fetting forth the Defender’s Crime, and the
Pains of Law, and commanding to charge him
- - to
(#) A& 166. Patls 13, Jam, VL (%) A& 354 Parl, 4, Jam, Ve
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to appear, and find Surety ated in the Books
of Adjournal, within —— Days after the
Charge, that he fhall compcar before the Loras
Juftice-general, Juftice-clerk, and Commuffion-
ers of ?uﬁiciary within the Tolbooth or cri-.
minal Court-houfe of Edinburgh, the — Day -
of next to come, there to underly the
Law for the Crime above fpecified. And the
faid — Days being bypalt without. finding
Surety, immediately to denounce him Rebel,
and put him to the Horn, &% and within 15
Days thereafter to caufe regiftrate the {aid Let-
ters with the Executions thereof in the Books
of Adjournal. But, if he come and find the
faid Caution and Surety (whereof Intimation is
made to the faid Macer or Meflenger) then fuch
Macer or Meflenger is commanded to fummon
the Affize, not exceeding the Number of 45.
and the Witnefles given in Lift by the Com-
plainer. Which Letters, concluding with thefe
Words : Given under Our Signet at Edinburgh
the —— Day of — and of Our Reign the — Tear;
Ex deliberatione Dominorum Commi[fionariorum Fu-
Piciarii, are fubfcribed by the Clerk, and pafs
under the Signes of the Court. The Perfon a-
gainft whom ctiminal Letters are raifed, is
bound to find Surety for his Appearance to
underly the Law, under the fame Pains as the
Raifer of the Letters finds Surety for reporting

the fame ( y).

- €7) dy A& 366, Parle 130 Jams Vv
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4. In the libelling IndiGtments and criminal,
Letters or Summons, it may be obferved, 1.
The Preamble oft-times runs in general Terms
thus: Albex by the Laws of God, and the common.
Law, and the Laws of this and all other well govern-
ed Nations, the Crime of, &c. is [triCtly prohibited
under the higheft Pains ; becaufe the Law is, and
ought to be known by the Judges. But pro-
perly, it is conceived more efpecially, expref-
fing the particular Laws or Adts of Parliament.,
whereupon the Accufation is founded: 2.
That one Man may not be troubled for ano-
ther, the Perfon accufed ought ro be certainly
defcribed, by his Name and Defignation or
Addition, And Letters are not to be direted
againft Accomplices in general, but Perfons
fpecially charged with particular Crimes expref-
fed (z). 3. In Crimes depending upon Time,
asthe ltriking onein the Seffion-houfe while
the Lords are fitting, ¢c. the particular Time
muft be libelled, as being the medium «conclu-
dendi. But fuch Crimes as by their Nature
depend not upon Time, are ufually libelled to
have been committed, v. g. in the Months of
Fune, z/;dy, Auguft, &c. or one or other of
thefe Months, or one or other of the Wecks
or Days of the faid Months., In which Cafe,
tho’ fuch Latitude be allowed in libelling, the
Witnefles muft be pofitive as to the precile Day,
where the Pannel offers to prove alibi,  4..
Regulatly Crimes ought to be particularly fet
Vol. IL X forth,

(z) A& 76, Paile 6. AQ 85s Parls 11, Jam. V],
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- forth, and dcfcribed ; that the Affize be not
Jeft to jugde in Matters of Law, and *the Pan-
nel put to the Knowledge of an Inqueft upon:
an irrelevant Libel. But fome Crimes, as Art
and Part of Crimes (ac ), foreftalling and re-
grating ( b5 ), thieving, flealing, and cutting
of Purles at Fairs and Markets ; Robbery,
Piracy, breaking of Prifon and difmiffing Pri-=
. foners out of ity are allowed to be libelled in
-general at the King’s Advocate’s Inftance ;
without defcending to the Way and Manner of
Acccflion as Art and Part, or of foreftalling
and regrating, and without naming the Perfons
whofe Purfes were cut, or whofe Goods were
robbed, orthe Prifoners who were let out of
Prifon, 5. In intricate Cafes, Advocates thould
not libel Art and Part fimply, but {pecially quo
modo Art and Part. Or where no Proof can
be had of a Crime fecretly commirtted, but on-
ly Prefumptions, itis proper to’ fet forth the
Prefumptions in the Libel; that the Juftices
may determine the Relevancy, and nothing
“remain to the Affize, but the Proof of
Faéts, from which Are and Party or fuch Pre<
fumptions arife. 6. With us every Libel con-
tains a Conclufion,either particular, or general.
A particular Conclufion runs thus: §. g. That
the Party ought to be punifhed with the Pains
of Death, and Confifcation of his Moveables ;
or with an arbitrary Punifhment. A general
- Conclufion

 (as) AQ 151 Paxl, 12, Jame VI (60) A& 148, Patke 12
}am- W-_ T
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Conclufion is, that he ought to be punithed in
his Perfon and Goods, or otherwife,’ with
the Pains of Law, or as the Law direéis ¢
Which is underftood, Wwith refpe& to the Crime
for which he ftands accufed, and leayes the fall
Extent of the Law to be applied by the Judges,
7. An alternative Libel, v, g, That 4. beat,
wounded and bruifed B, of which Wounds
and Bruifes he died ; at leaft wounded and
bruifed him, and that he ought to {uffer Death
for the Slaughter, and for the Wounding and
Bruifing an acbitrary Punifhiment ; was fuftain’d
as not incompatible. Becaufe, it may be un-
certain, what the Proof will amount to; and
the Pannel has no Prejudice by the Jury’s
finding according to what is prov’d. .

5. A Meflenger or Macer muft ferve and
execute Letters of Diligence raifed upon an
Indi@ment 15 free Days before the Trial ; by
giving to the Prifoner a full Copy of the In-
di@ment, with a Lili of the Names and De-
fignations of the Affizers and Witnefles to be
ptoduced againft him (e ) upon the fame
Paper, and fubjoyning thereto a figned Charge
or Citation, given to the Prifoner by virtue of
the Diligence, to compear before the Lords
of Jufticiary on the Day appointed for the
Trial. He gives allo a figned Copy of Ci-
tation to each Affizer and Witnefs to appear
then, Of which Charge and Citations he
retutns Executions fubfcribed by him and the

. X 2 - Witneflcs

{cc) A& of Regul, of JuRtice-coust 16720 Aty 3 & 114
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Witnefles (dd ). A Meflenger or Macer doth
alfo ferve and exccute criminal Letters againit
the Perfon acculed 15 free Days before the
Trial; by delivering to him, if perfonally ap-
prehended; or, if not, to his Wife or Servants,
or aflixing onthe principal Gate of his Dwelling-
houfe, if he any has, and thereafter on the
Market-crofs of the head Burgh of the Shire,
Stewartry or  Regality where he refides, a
full Double of the Letters( e¢), containing
annexed thereto a Lift of the Names and
Defignations of the Affizers and Wicnefles (f ) ;
and a fhort Copy under the Hand of the
Macer or Meflenger, commanding and charg-
ing the fuppofed Criminal, to find Surety with-
in —— Days after the Charge, that he fhalt
compear to underly the Law the —— Day of
—— With Certification, conform te the princi«
pal Letters. If there be not fafe Accefs to the
Criminal’s Dwelling-houfe; he may be charged
ediftally at the Market-crofles of the head
Burghs of the Jurifdiions where he haurnts,
conform to a Warrant allowed to be inferted inx
the Lerters, when the Lords fee Reafon for it.
~After the Letters are, duly ferved, the Macer
or Meflenger returns an Execution of the Charge
fubfcribed by him and the Witnefles (gg ).
IndiGees, and Perfons againft whom criminal
Letters are {ferved, muft have 3 Double of the

Indi@ment

(dd) A&k 4, Sefl. 2. Parl, Jamo VIL (e¢) A& 33, Parle 6.
%M. iun&. A& 85, Pazl. 11, A& 2640 Pall. ISe Jamo VI,
(f) di A& of Regul, Art, 3 & 11, (g8) A& 4. Sefl; 2.
Parl, Jam, v, PP 0 o .
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IndiGment or Letters 15 Days before the Trial,
that they may come prepared to make Defen-
ces; or may raile Exculpation, and cite Wit-
nefles for proving thereof, Lilts of the. Affizers
and Witnefles are ordained to be given them,
that they may know what to objeét againft ei-
ther, why they ought not to be admitted to
pals upon their Affize, or to bear Witnefs a-
gainft them ; and may take out Diligence for
proving their Objetions. But the Purfuer is
not obliged to give to the Perfon accufed any
Writs, he intends to found upon for proving
the Libel. However it feems neceffary to libel
on fuch Writs, as lying in the Clerk’s Hand,
and to lodge them there fome competent Time
before the Trial, that the Party accufed may fee
them and prepare Defences. There is no Ne-
ceffity to cite a Man for his Intereft, when his
Wife is purfued for a Crime: Nor to cite the
Curators of a Minor, to affift at his Trial, If
the Party charged by virtue of criminal Letters,
negle& to find Surety, adted in the Books of
Adjournal, or don’t intimate Surety found by
him to the Macer or Meflenger, within the
Days of the Charge, the Macer or Meflenger
may denounce and put him to the Horn at the
Marketecrols of Edinburgh, where the Juftice-
court fits. Upon which Denanciation his
fingle Efcheat falls (45 ), and heis difabled to
ftand a Trial. And the Letters with the Ex-
gcutions thercof being recorded in the Books

X 3 of

(kh) A& 326, Pacle 12, Jame Vi -
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of Adjournal within 15 Days after Denun-
ciation, Caption may be iffued forth againft
the Outlaw, But upon his Application by a

_ Petition to the Lords, reprefenting his Wil-
lingnefs to ftand a Trial, and craving to be
relaxed from the Horn: They will grant
Warrant for Letters of Relaxation ad bunc ef-
feétum only, that he may have perfonam flandi
in judicio, for making Defences in his Trial ;
upon his finding Surety, not only to appear
to underly the Law, but alfo to pay 20 Pounds
for his efcheat Goods (i ). Which Letters
of Relaxation are executed and regiftred the
fame Way as the Denunciation. If the. Per-
fon charged with criminal Letters, find Surety,
and make Intimation of his having done fo to
the Executer thereof within the Days of the
Charge ; the Executer muft cite the Affizers
named by a Quorum of the Judges, and the
Witnefles given up to him in a Roll fubfcribed
by the Raifer of the criminal Letters, to ap-
pear on the Day of Trial. -

6. A Party accufed of a Crime being prefum-
ed innocent till it is proved againit him, Law
allows him to raife Letters of Exculpation by
Warrant of the Deliverance on a Bill, paft by
one of the Lords : For citing Witnefles to prove
his Defences or Allegations again{t the Libel,
and Exceptions or QbjeCions againft the Affi-
zers and Witnefles given him in Lift. Becaufe
he would otherwife ( in refpe& of the Perem-
o ST prorinefs

(t‘l') A& 43 Paﬂa 60 ]ama 111,
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ptorinefs of criminal Diets ) be under a Necef-
fity to refer his Defences to the Purlyer’s Wit-
ntfles, who might have feen him commit the
Fa& charged againft him, and yet not have been
prefent at the Beginning and the Qccafion there.
of, from which his Exculpation may arife ¢
And fecing Defences are allowed to be made
for Perfons accufed of Crimes (k% ), they
ought not to want the Means to prove {uch De-
fences, The Putfuer of the criminal Caufe muft
be ferved with a Double of the Letters ot Ex-

culpation, and Lift ot Witnefles cited by vit-
tue thereof, a teafonable Time before the Day
of Compearance, in cafe there ly any Qbje&ion
againft them (/). Albeic Letters of Excul-
ation fhould be executed to the fame Day,
with the Indi@ment or criminal Letters : Yet
the Lords grant fometimes a longer Time for
" executing the Letters of Exculpation, if they
fee Caule, as when any of the Witnefles to bg
cited by virtue thereof are at a great Diftance,
and continue the Diet of the Trial till then,
9. When there are no criminal Letcers railed
againft one, who is obnoxious to a Profecution,
but hath a fuofficient Ground of Exculpation ;
he may raife a Summons and cite the Party
having Intereft to purfue, and the King’s Ad-
vocate concluding that the Oaths of Witnefles
in his Defence may be taken to ly in retents,
ad futuram rei memoriam 5 that the Proof of his
L Excnlpation

X 4 v '

(k) A& so.Parl v1, Jamu VI, (1) do AG of Reguly At 13y
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Exculpation may not perifh, thro’ the Death of
his Witncfles in the mean Time. ‘
8. Sometimes a Perfon againft whom a cri-
minal Summons or Letters atre raifed, conceiv-
ing himfelf rather to have been injured by the
Raifer, than to have injured him, doth throw
the Crime upon him, and for his own Vin-
dication and Reparation, apply for Letters of
Reconvention, or Recrimination againft him :
Which are raifed, executed, and come in to be
called in the fame Manner as the principal Let-
ters. | '
'9. Not only are criminal Caufes brought be-
fore the Court of Jufticiary, in the firft Inftance
as ordinary A&ions; but alfo in the fecond In-
ftance, by Advocation from fome inferior Court,
where the Criminals were firft fited, or cited to
appear. In order to which a Bill is prefented to
and paft by any of the Lords upon fome Reafons
of Incompetency of the inferior Judge, or Sufpi-
cion of Prejudice from him, by Parriality, or
Iniquity committed by him, as in civil Cales.
Whereupon the Raifer of the Advocation ena&ts
himfelf and finds Caution in the Books of Ad-
journal for his Appearance before the Court of
Jufticiary to underly the Law, under the Pains
in the A& of Parliament, which are the fame
as for Appearance by virtue of criminai Let-
ters ( mm ) ; and Letters of Advocation fublcri-
bed by the Clerk, are expede under the Signet
of Court.  Which Letters muft be ferved and
' o executed

({nm ) A& !660 Paf], !3. Iamc YI.‘
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executed by a Macer or Meflenger not only as

ainft the Purfuer of the criminal A&ion, bat
alfo againft the Judge.from whom it is fought
to be removed, by giving a full Copy of the
Letters to them, that they may come ready to
anfwer. If, at calling of the Letters of Advo---
cation in the Juftice Court on the Day of Com-
pearance, the Caufe be advocated, the Parfuer
thereof muft find Caution de #ovo, to profecute
before the Juftices, or elfe they will defert the Di-
er, Becaufeneither he,nor his former Cautioner
is bound to infift before any other Court than
where they enadted themfelves ; and the Caufe
is removed from thence. The Raifcr of the
Advocation is alfo bound to renew his Surety
to appear before the Lords of Jufticiary in obe-
dience to a Charge to be given him, by virtue
of the Letters to be raifed againft him, to. un-
derly the Law, or go to Prifon, and muft inti-
mate his Advocation to the Parfuer of the
principal Caufe, and to the King’s Advocate,
if the Procurator-filcal was Purfuer before the
Court advocated from,

SECT. IL

The Form and Method of ordinary Trials in the,
Court of Fufticiary.

O N Saturday before - the Trial, the Parfuer
gives in to the Clerk of Court, the Inditment
or ¢riminal Letters, with the Executions there-
P} erimindl Lettex 1 the ExC of
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of againft the Dcfender, the Affizers and Wit-
nefles : That the Prifoner or Defender and his
Doers may fee them, and prepare Objections, if
they any have, againft them. Who may alfo,
for that fame Purpofe, call for and fee in the
~Clerk’s Hand, any Writs related in the Libel as
lying there. The Doers for the Prifoner ok
Defenderfgive in his Letters of Exculpation or
Recrimmation, with the Executions thereof, if
he has any, that the other Party may fee and
fift them in the Clerk’s Hand. The Clerk, at
the fame Time, makes up and gives 1o every
Lotd, a Roll of the ¢riminal Caufes to be cal-
led on the Munday thereafter, Secing, tho’ the
Diets of this Court be peremptory (2 ), the
Lords of Jufticiary do not always begin to try
Criminals on the very Day of Compearance,
but frequently the Trial is put oft, and the Diet
continued - or the Court adjourned to fome o-
ther Day ; and fometimes the Diet is deferted,
the Effe@ whereof is, that the Party accufed
cannot be brought to Trial, till a new IndiQ-
ment or criminal Letters be {¢rved againft him :
I fhall firt fhew how, upon what Occafi-
ons, and in what Cafées the Diet of Court is
continued, or deferted; and the Punifhment of
Perfons by reafon of whofe Contumacy Diets
are neceffarily continued. Secondly, I fhall feg
~ forth the Order of proceeding in Trials.

1. How,

{¢) Vid. fupra Book 1y Chs 2 Tit 3. Mo g
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L

How, upon what Occafions, and in what Cafes the
Diet of Trials is coutinued, or deferted : And the
Punifbment of thole, by reafon of whofe Contumacy
Diets are continued.

1. Uron the Day appointed for the Trial,
if there be not a Quorum of the Judges met, or
if there be other Reafons why they cannot pro-
ceed to Trials that Day, one of them, if pre-
fent, may adjourn the Court, or continue the

Diet of Compearance till another certain Day.
2. When there is a Quorum of the Lords met,
the Clerk marks the Sederunt of the Judges
prefent. And the Juftice General, or, in his E -
" fence, the Juftice Clerk, or, in abfence of both,
the Lord chofen to prefide for the Time, orders
the firft Caufe in the Rcll given up to him by
the Clerk, to be called. If the Purfuer of cri-
‘minal Letters be prefent, and the Defender ab-
{ent, the former and his Surety take Inftru-
ments upon reporting the Letters, the Defen-
der’s Surety is unlaw’d (& ), and he himfelf is
declared Fugitive, ordained to be put to the
Horn, and all his moveable Goods and Gear ta
be efcheat and brought in to his Majefty’s Ule,
for his Contempt and Difobedience, which is
called an A& of Fugitation. Upon this A& Let-
ters of Denunciation may be raifed againft lghe
| '- us

{) A& 166, Pail, 13. Jam. VL o
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Fugitive, which being executed at the Mar-
ket-crofs of Edinburgh ( head Burgh of the
Shire where the Juftice-court fits ) and regi-
“fired with the’ Executions thereof within Fif-
“teen Days thereafter in the Books of Adjour-
nal, Caption may follow. For the Juftices can~
not proceed to try Perfons abfent by leading
Proof againft them. If the Defender appear,
‘and the Purfuer be abfent, the Clerk calls the
A& for reporting. the criminal Letters, and the
Cautioner therein is unlawed (¢). The Cau-
tioner for the Defender, takes Inftruments upon
his being duly prefented, and the Lords defert
the Diet. When the Purfuer of a‘criminal Caufe
Jinfifts not, the Defender may, if he hath a fuf-
ficient Ground of Exculpation, {ummon -him
and his Majefty’s Advocate to hear and fee the
Oaths of Witneffes taken in his Defence, to ly
in retentis, that the Proof of his Exculpation may
not perifh. But Witnefles for the Purfuer ought
not to be fo examined ad futuram rei memoriam,
unlefs the Defender confent. Becaufe the Proof
of a criminal Libel ought to be led before an
Affize in Prefence of the Pannei (d): And the
Pur{uer may blame himfelf that the Trial is de-
layed ; whereas the Defender muft wait his Lei-
fure. When neither Purfuer nor Defender ap-
pears, the former’s Cautioner is unlawed for not
reporting the criminal Letters, the Defender is
outlawed, and his Cautioner unlawed for not
prefenting him, and the Diet is deferted. I
' 3. 10
(¢) Ak 166, Parl13. Jam, VI (4) A& 9o, Path 11, Jam ¥y
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3. In which Cafes of the Defender’s being
denounced Fugitive and outlawed, of of the
Sureties of cither Party unlawed, an A& of Ad~
journal ufes to be extra&ed, againft which, be~
fore Denunciation, they may be releafed and
relieved, upon Petitions to the Lords, fetting
forth fufficient Grounds'to purge the Parties of
Contumacy, as that they were neceflarily de~"
tained by Sicknefs, or not in Condition to tra-
vel, &'c. Which Effonzie or Excufe of Sicknefs
fhould be proved by Witnefles at the Bar, and
not by Teftificates upon Soul and Confcience.
But if they fuffer themfelves to be denounced,
they muit berelaxed from the Horn in common
Form. '

4. When both Parties are prelent, the Affi- -
zers and Winefles are called, and each Affizer
(e ), or Witnefs abfent, fined in 100 Merks.
Thefe Affizers or Witnefles fined by A&s of
Adjournal, may get themfelves affolzied, and
their Fines difcharged by giving in Bills to the
I ords containing relevant Excufes of their Ab-
{ence. But if no fuch Application be made, or
if the Defire of their Petitions be refufed ; Hor-
ning and Caption for Payment will be iffued
forth of Courfe, upon fuch A&s of Adjournal. -

s. Affizers ( f), or Witnefles' not cited, or

- forgot to be cited, may be cited apud atta, i. e.

* at the Bar, if their Names and Defignations, or
Additions be contained in the Lift given to the
Party accufed Fifteen Days before. If fome of

: : the-
(¢) Act 166, Pasl, 13, Jam. VI, (f) A& 94. Paxl, 6, Jam, 1V,
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the Witnefles cited by the Purfuer be abfent;
the Lords may, at his Deﬁre_; continue the Di-=
et to another Day, even tho two Witnefles in
the Purfuer’s Lift be prefent: Becaufe, aibeit
two Witnefles may prove a Libel, more are of-
ten neceffary in refpe& of Circumftances to be
proved ; and there may be Objections againft
one or both. In which Cafe the abfent Wit=
neifes may be brought in betwixt and the next
Diet, by Letters of Caption iffued under
the Signet of Court, upon a Warrant from the
_Lords craved by Bill. But if the Libel or Ex~
ecutions againft the Witnefles or Aflizers be in-
formal, or if none be cited, che Diet will be.de=
ferted. For the Lords do not allow to alter or
amend a criminal Libel at the Bar. Nor can the
Purfuer of a qualified Libel, pafs from the Qua~
lity, if that amount to a feparate Crime, from
what the Libel would have imported without
fuch a Quality : As where notour Adultery on~
ly is libelled, the Purfuer cannot be allowed to
infit for fimple Adultery; becaufe ehefe are
different Crimes. But an aggravating Quality
or Circumftance of the Crime libelled may be
paft from. And in the Cafe of an alternative
Libel, it is in the Option of the Purfuer to in-
fift upon either of the Alternatives, and pafs
from the other. ,
6. If the Pannel hath a Counter-procefs of
Recrimination, wherein the Day of Compear-
ance is after that in the principal Procefsagainft
him, the Lords will, upon his Application,
. €Ol
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continu¢ the Diet of the principal Procefs, till
the Day of Compearange in.the other Procefs,
that the Trial in both, which are naturally con~
ne&ed, may go on together,

7. That it may not be in the Power of any
Purfuer ( whether in a principal Procefs, or in
a Counter-procefs of Recrimination ) to cut off
the Deferider from proving his Exculpation or
other Defences, by citing as Accomplices all
fuch as might be produced as Witnefles by him
for that End ; the Juftices will, at the Defen-

~ der’s Defire, ordain his Witnefles who are cit—
ed as Art and Part of his Crime, to be firft tri-
ed ; that they, if ,found innocent, may be al-
lowed to bear Witnefs for him. But he will
not get thofe indiGed as focii criminis to be pre~
vioufly tried in order to be Witnefles for him,
without offering to prove {fome {pecial Ground -
of their Innocence, as that they were alibi, &c.

8. If the Defender in one Caufe be outlaw~
ed, or thaﬁiet againft him deferted or conti-
nued, the Prafes or Chairman of the Court or-
ders to call another Caufe,conform to his Roll ;
and fo forth {o loag as the Judges can conveni-
ently fic ; their Bufine(s in Court not being de-
termined by any certain Hour, '

IL
The Order of vroceeding in Trials.

t. WHE N a Quorum of the Lords is met, and

Parties, Affizers and Witnefles, called upon and
' found
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found prefent, the Defender enters the Pannely
- that is, he is fet to the Bar fo called, whence:
he is; during the Trial, termed T%e Paunnel; The
bringing of Criminals to the Bar in fober Man=
ner, is carefully provided for by our Law,
which allows the Purfuer to appear only with
Four, and the Defender only with Six of his
Friends unarmed (g ): And the Juftices may
leflen that Number, if they fee Reafon for {o
doing. The Clerk writes in the Court Book :

Curia Fufdiciarii So D. N, Regis tenta in pra-
torio burgi de Edinburg. — die menfis ——
anno Domini — per —— Commiffionarios -
Fufticiarii dict. 8. D, N. Regis.

Curia legitime affirmata, that is, the Court
is lawfully fenced.

Tntran. A. B. that is, A. B. enters the Pannel.

A. B. inditted and accufed at the Inflance of — as
guilty of the Crime of —— committed by him in Manner
amentioned in she Indittment or criminal Letters raifed
againft him thereanent. Then a Macer, by Order
of Court, commands Silence, and the Clerk
reads the Indi@ment, or criminal Letters.
2. If the Pannel refide within a Regality, or
dwelt there when the Crime was committed,
tho’ refiding elfewhere at the Time he is tried,
the Lord of Regality, or one having a2 Commif-
fion from him, may before any Defence is made
: ' ( upon

ig) A& gl. Pafl. T4 Jam'. lItA& 4-!§ Paxlg_ 6, Q. M. Aa‘
14:90 xall?Su. Iﬂmo V .
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(‘'upon Produ&ion of his Charter of Eretion
and Seifin of the Regality, or of the Seifin
where the Right of Regality is notour; or of an
A& of Adj urnal wherein it was formerly pro-
duced and fuftained in his Favour) repledge
the Pannel, that is, crave to have him remitted
to a Trial in his Court. If the Lordsallow him
to be repledged, the Repledger muft find Sure-
ty to do Juftice upon him within Yearand Day,
and the Pannel muft find Caution to appear be-
fore the Regality Court, to underly the Law
for the Crime laid to his Charge. Which &au-
tion is called Culrea:h, or forthcomand Borgh, or
back Borgh, becaufe left behind in the Court re-
pledged from. Burt no Pannel can be repledg-
‘ed after making Defences : Becaufe thereby- the
Jurifdicion ot the Court is prorcgated 3 tho” a-
ny Benefit belonging to the Judge of Regality
upon Convi&ion of the Pannel, will be referv-
ed to him, as accords. And itis faid, that a
Criminal cannot be repledged in a Trial for De+
forcement. -

3. When no Perfon claims to repledge the
Pannel, or an Offer.to repledge is rejeéted by
the Lords, the Prafes or Chairman of the Court,
requires the Pannel to make anfwer to his In-
di&ment. If he plead not guilty, a private Par-
ty-being Purfuer,is bound ( if required by him)
to {wear the Libel, that is, to give his Oath of
Calumny upon the Verity of the Dittay. But
the King’s Advocate, who purfues ratione offi=
¢ii, is not obliged to give fuch an Qath ; nor
Vol. 1L, ¥ ; yet
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yet to difcover his Informer. The Advocates
for. the Pannel make anfwer to the Indi@ment °
or Libel, and plead his Defence or Grounds of
Exculpation. 1f the Pannel deny that he got 2

Lift of the Affizers and Witnefles with the In~

di&tment or criminal Letters, and the Executi-

on returned by the Macer or Meflenger bear

that a Lift was given him ; Faith is given to

the Executer, unlefs the Pannel vouch the con-
trary, by producing the Copy he received, on .
which no fuch Lift is fet down. .And for this
End the Lift of the Witnefles and Affizers muft

be upon the fame Paper with the Double of the

Libel. It is not fufficient, that a Lift of the

Names of Affizers and Witneffes were given,
unlefs that Lift mention alfo their Defignations:

Becaufe Names without Defignations will not
furnifh the Pannel a {ufficient Knowledge what
to obje¢t againft them, which is the Reafon of
givirg them up in Lift to him, That the Pan-
nel was alibi, or in another Place, than where

the Crime is laid at the Time, or that he was
already tried for it, and acquitted before ano-
ther competent Court; are alfo common De-
fences againft all Crimes. But the ordinary
Defences againft particular Crimes, are fet forth
in the refpeétive proper Places, where thefe are
treated of. .

4. The King’s Advocate or Solicitor or o-
the}; Advocates for the Purfuer, reply to the
Detences, or Grounds of Exculpation. It isa
commen Reply, that thefe ought not to be fu-

~ flained,
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ftained, or admitted to Proof, becaufe contra-
ry to the Libel. But albeit Defences direétly
contrary to fuch Part or (uality ot a Libel, as
muft be proved by the Pur{uer, are not {uftain~
ed : Yet Defences contrary to any Quality of a
Libel which Law prefumes to be true, uale(s
the Pannel prove the contrary, are daily ad-
mitted. V. g. Self-defence is received againlt a
Libel for Murder, tho contrary to this Quali-
ty thereof, that the Fa& was committed by
Malice prepenfed, or forethought Felony: Be-
caufe Law prefumes, that Quality to be true,
without any Neceflity upon the Purfuer to
prove it, and fo doth not hinder the Pannel
to inftruét the contrary, in order to take off
fuch Prefumption. And tho the Exception of
alibi {eems contrary to the Libel, and comes
nearelt to a Denial of ir, yet, if it be ftrongly
qualified, fo as it was morally, if not fimply,
impoffible, - that the Pannel could have com-
mitted the Crime, it will be {uftained. Be—
caufe Witnefles might fee a Crime commitred,
and yet be in a Miftake as to the Committer of
it, whom perhaps they did not well know, and
it were hard that an Innocent fhould fuffers
But fuch a Defence of alibi, is ordinarily repel-
led, when not fo qualified. Where Defences
made by a Pannel upon Mattersof Fa&, by
way of Exculpation; are repelled as contrary to
the Libel; {fuch Ma:ters are allowed to be pro-
ved in an A&ion of Recrimination at his In~

Y 2 ftance
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ﬁafncé againft the Purfuer of the principal Pro-
cefs.

5. In fhort, the Advocates for the Purfuer
offer all the Arguments they can, to aggravate
the Crime, and confirm the Relevancy of the
Libel: And thofe for the Pannel deny the
Crime, or endeavour to extenuate it, and im=~
pugn the Relevancy ; advancing Reafons why
the Libel ought not to go to the Knowledge of
an Inqueft. Which pleading the Aflize (albeit
not Judges of the Relevancy ) ought to hear
(b ): Becaufe the Proof may be much inflaen=

- ced by it, and the Juftices fometimes remit par-
ticular Defences againit the Relevancy, to their
Difcretion.

6. After the pleading of the Relevancy on
both-Sides wiva woce is ended, the Lords or-
dain the King’s Advocate or other Advocates
for the Purfuer, to give to the Clerk, within
Forty eight Hours, his Information of the Cafe
and Pleading in Writ, {ubfcribed by him, to be
feen and anfwered by the Pannel’s Advocates,
in other Forty eight Hours, by another Infor-
mation figned by the Drawer thereof: And
then continue the Diet till another Day, at
{uch an Hour for advifing (/). In which Cafe
the Parties muft renew their Bail for their Ap=~
pearance; and the Affizers and Witnefles are
ordered to attend each one of them, fometimes

- under the Pain of Law in general, fometimes

: under

" k) A& 9o, Farl, 11¢ Jam, VI (i) A& 4. Sefl, s. Pail,
Xy Wo
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under the Pain of 200 Merks, and fometimes
under a higher Penalty, tho Affizers or Wit-
nefles abfent from the Beginning, are unlawed
only in 100 Merks conform to A& of Parlia-
ment: Becaufe it is reckoned a greater Con-
tempt to abfent from Diets to which a Trial is
continued, than not 1o appear at all. The Pan-
nel, if a Prifoner, is carried back to Prifon.
When more Lawiers than cne are employed on
cither Side, thefe ought to concert the Debate
among themfelves, and give it in extended in
one figned Paper, and not in different Papers
drawn by different Lawiers : For the Clerk 1s
difcharged to take in any additional Informa-
tions, whether for, or againft the Pannel. Some
Time before the Day to which the Trial was
continued, Copies of the Informations on both
Sides are given to each of the Lords for his Per-
ufal, that all of them may be riper, and better
apprifed of the Cafe at advifing. When the
Court of Seflion is fitting, fuch Informations
are put in the Lords Boxes in the Waiting-
room of the Seffion-houfe ; but, in the Vacati-
on, are carried to their Lodgings, if the Parties
have no Opportunity to prefent their Papers
to them elfewhere. The Informations are en~
tred and recorded by the Clerk in the Books of
Adjournal. ,

7. On the Day to which the Trial was con-
tinued, the Lords being aflembled, the Prifo-
ner or other Party accufed is again fet to the
Bar, Affizers and Witneffes are called, and Ab~-

Y3 fents,
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{ents, if any be, are unlawed or fined. Then
the Clerk, by Order of the prefiding Lord or
Chairman, reads the Pannel’s Libel,and the In-
formations of both Parties. 1f any Thing new
on either Side is pointed at by the Judges, or
by one of the Parties to be anfwered : The
Lawiers binc inde are heard thereon wiva woce,
and the Debate minuted by the Clerk in Pre-
fence of the Judges ( £). - Yea, the King’s Law~=
ier having, after the Pleading, and Informati-
ons given in upon an IndiGtment, caufed exe-
cute ‘the {fame IndiGment a fecond Time, and
given out to the Pannels an additional Lift of
Witnefles; it was found, that he might infift
in the fecond IndiGtment, withour deferting the
Diet of the firlt; and that the Advocates for
the Pannel might plead againft the fecond In-
di&ment, what they thought fit, that the Lords
Interlocuter might proceed upon both Indi&=
ments. Where fome Perfons accufed in the
fame Libel, and formerly declared Fugitives
for not appearing tc underly the Law, have
got themlfelves rclieved from the AQ of Fugi-
tation, upon finding Surety in the Books of Ad-
journal to ftand a Trial, and do now appear
at the DBar; the Cheirman asks the Lawiers,
after reading of the Libel and Informations up-
on the former Debate, if they have any thing
farther to plead 1n behalf of thefe new Pannels,
than what was faid before: And if they, have
any thing morc to plead, they are heard. The

- Lords,

{4 AT
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Lords, upon advifing the Informations, and
additional Debate, if any be, pronounce their
Interlocutor upon the Relevancy of the Libel,
and either fuftain or repel the Defence, or
Ground of Exculpation cffered for the Pannel,
and find that accordingly he fhould, or fhould
not go to the Knowledge of an Inqueft. If the
Libel be found not relevant, the Diet is defer-
ted, and the Pannel difmiffed from the Bar (/).
Where a Diet is deferted fimpliciter, any of the
Lords may grant Warrant to raife new Letters .
againft the Pannel. But if the Diet be defer-
ted fimpliciter with this Quality, that no Letters
or Dittay fhall be raifed except by Warrant of
the Lordsin Prefence, the Bill for raifing fuch
Letters muft be palt by a Quorum of the Julti-
ces. If the Libel 1s found relevant, and the De-
fence repelled ; the Libel is referred to the
‘Knowledge of an Affize. If the Libel be found
relevant, and alfo the Defence fuftained rele-
vant to elide the Libel; both are referred to
an Affize. The Interlocutor upon the Relevan-
cy is figned by the Chairman of the Court, Z
P. D. that is, in prafentia Dominorum, tho it
fhould be againft his own Opinion in Law.
Then the Interlocutor is read to the Pannel by
the Clerk. A

8. After the Pannel hath heard the Interio-
cutor read. to him, the Prafes calls for the Liit
of Affize, and picks or marks Fifteen therein to
pafs upon the Inqueft, called an ordinay Alfize,

. Y 4 | to

(1) A&k s, Sefl. 8 & 9. Parl: Ko W,
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to diftinguifh it from the grand or extraordina-
ry Affize. This Aflize of Fifteen may be taken
out of the Lilt of Forty five givenup to the
Pannel, tho feveral Perfons therein are dead
fince the upgiving; if there be ftill a fufficient
Number remaining to pafs upon the ordinary
Affize. Nor was it fuftained to ftay a Trial,
" that Thirty nine only of the Forty five given out
in Lilt as Affizers to the Pannel, were cited.
In refpeé the Law difcharges only to cite more
than Forty five Affizers (), and doth appoint
that the Purfuer may cite fo many within that
Number, as that he may have fifteen againft
whom the Pannel can have no Obje&ion. The
"Power tocite more than fifteen, is a Privilege
indulged to the Purfuer, that he may not be
difappointed of an unexceptionable crdinary In-
queft, and doth not cencern the Pannel, who is
{ecure by having Liberty to decline all in the
Lift upon juft Grounds, and by there being fif-
teen, whom he cannot challenge. And the
Lords may, at their Difcretion, excufe and
{core Petfons out of the Lift, {o be there are
fifteen good Men behind to pafs upon the In-
queft. The fifteen Affizers are called to the Bar
by fives, and turn their Faces to the Pannel,
whom the -Chairman asks, if he hath any Thing
to objett againft thefe Perfons why they oughe
not to pafs upon his Affize. He, at whofe In-
ftance a Man is indiéted, or who informs againft
him, or gives Advice to raife the Libel, or who
hath

:"":4) A& 76, Fail, 6, A& 88, Paxle IX, Iamo VIe
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hath declared to Perfons, that the Pannel was,
in his Judgment, guilty, cannot be an Affizer.
Nor can Officers in the Shire where any Perfon
is indi&ed, be upon his Affize (#), perhaps
from a Sufpicion arifing from the Intereft they
may have, by his Convi&ion, in a Share of his
Efcheat. Andany Exception that lies either a=
gainit a Judge or Witnefs, will be received for
fetting, 1. e for declining an Affizer. A Baron
holding Lands of the King, may, in his Tri-
al for a capital Crime, fet his whole Affize, if
it doth not' confift moftly of fuch Barons, and
the reft landed Gentlemen, holding either of
the King or fome other Superior. But he may
pafs from this Privilege, and renounce it judici-
ally. And g Baron may be put to the Know-
ledge of a common Inqueft, for a Crime, where=
of the Punifthment is neither Life nor Limb. If
one or more of the 15 Affizers be caft by the
Pannel, the Room of fuch Affizer or Affizers
muft be {upplied by one or more of thofe cited
inthe grand Lift, who therefore muft all actend,
till the 15 are admitted-and {fworn without Ob-
je@ion If no Obje&ion be made againft the
Aflizers, or if the Exception taken be repelled,
the Clerk fwears them holding up their right
Hands thus: e five fwear, that ye [hal all
Truth tell, and no Truth conceal, in fo far as ye are
to pafs upon this Affize, as ye [ball anfwer to God at
the great Day. And fo the other ten are {worn
in like Manner by fives.

9. The

{n) A& 5o, Pail, 3. Jam, I,
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9. The Jury being lawfully fworn, the Evi-
dence againft the Pannel is produced before the
Affize in prefence of the Pannel in face of
Judgment (0 ), that he may have Opportunity
to obje& againft the {fame. Which Evidence is
cither by Confeflion of the Pannel, or Oath of
Party, or Writ, or Prefumptions, or Witnefles.

[ 1.] A Confeffion that appears to have been
uttered out of Wearinefs of Life, or by Perfons
having diftempered Brains, makes no Faith.
And tho the Import of extrajudicial Confeflion
be much difputed by Lawiers, it feems to be the
fafeft Courfe not to regard it, unlefs it be ad=
hered to before the Aflize ;. whatever Influence
it may have upon their Confciences, when
back’d with Prefumptions of Guilt., Buta clear
judicial Confeffion of one no Way difordered in
his Mind, made in face of Judgment before the
Aflize, is fuftained as fufficient Evidence to
condemn him. As to the Queftion, if Confef-
fion of a Crime with a Quality, may be {uftai-
ned to prove the Crime, without Regard to the
Quality, unlefs the Confeflor can otherwife
prove the fame? It feems, 1. That if the Qua-
lity was added ex intervall, it ought not to be
regarded : Seeing it is not fuppofable, that a
Man would confefs a Crime, and at the fame
Time forget his own Defence. 2. If the Con-
feflor be loaded, with firong Prefumptions of
Guilt, abftra&ing from his Confeffion, the Qua-

lity muft be otherwife proved than by the Con-
' feflion :

(a) A& 90 I’at], 1Y, ]amo on
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feMion: Becaufe Prefumptions transfer the Bur-
den of Proof on him againit whom they ly.
But, 3. In other Cafes a qualified Confeffion
can no more be divided than an QOath.

A Perfon cannot be tried for his Life upon
his Confeffion of a Crite made /pe venie, or up-
oti Affurance of his Life ; tho the Judge who
promifed him Impunity could not pardon the
Crimc : Becaufe fuch a Confeffion cannot be
made Ufe ot withour performing the Condition
on which it was made.

[ 2.] Albeit the Pannel may require; and
get the Purfuer’s Oath of Calumny, upon the
Verity of the Libel, the Purfuer’s Oath, in {up-
plement of farther Evidencc, is not regularly
taken. Nor is a Pannel bound to {fwear againft
himfelf, where the Punifhment of the Crime
is corporal, tho' the Purfuer declare that he
will not infift for corporal Punifhment : Becaufe
fuch a Declaration, tho” the King’s Advocate
fhould concur therein, cannot wrong the Inte-
reft of his Majefty, who only can pardon Crimes.
And for the fame Reafon, tho the Juftices
thould refer the Verity of a Crime tothe Pan-
nel’s Oath, and he deny it, he might notwith-
ftanding be again tried fer the {fame, and be
convicted upon clear Proof. Nor yet is Proof by
Oath of the Panne! allowed in the Cife of a
Crime inferring Infamy, unlefs there be an ex=
prefs Statute obligiig them to {wear, as there
1sin the Cafes of Ufury (p ), and Simony (¢ ),

, ‘ which

{p)A&z247. Yailiys, Jam, VL (¢) A& 1 Paxl.2r, Jam. VL
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which are odious clandeftine Crimes. But Of-
fences that are punifhable only by Fining, may
be proved by the Pannel’s Qath, ‘

[ 3.] Tho™ Crimes ufe not commonly to be
proved by Writ, fome Crimes, as Falthood,
Perjury, Ulury, and a defamatory Libel, are
goved in that Manner. But Comparifon of

ands is not good Evidence in criminal Cafes ;
for it worketh only a Prefumption, which may
be wrong. .

[ 4. } Prefumptions are in many Cafes held
for fufhicient Proof. Thus, notour Adultery is
coricluded from the Prefumption srifing from
Cohabitation after it was difcharged (7 ). If
a Woman hath brought forth a Child, which is
found dead, or a miffing, fhe is condemned as
having murdered it, upon a Prefumption ari-
fing from her concealing her being with Child,
and not calling for Help in the Birth (/). And
capital Crimes, as Murder, wilful Fire-raifing,
Robbery, @c. have been inferred from other
violent and ftrong concurring Prefumptions.

[ 5. ] When the Purfuer produces Witnefles
to prove his Libel, theyare called in, and fworn
one by one, from a Room, wherein they were
“put at the fitting down of the Court, and kept
till called, without any Body allowed to {peak
to them. The Pannel may obje& againft their
being received, or crofs examine them. All Ex-
ceptions which may calt Witnefles in civil (f‘a-

' es,

(r) A& 74. Tarl, 9. Q. M. (/) A& 21, Sefl, 2. Parl. W,
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{es, ly againft them in criminal Trials, Far-
ther, no Quaker, or reputed Quaker is qualifi-
ed to give Evidence in criminal Caufes (). A
Cempanion in the Commiffion of the Crime, or
that was acceflory to it, is rejected as a Witnefs
againft his Fellow-criminal, unlefs where the
publick Security is immediately concerned, as
in Treafon, and in fecret Crimes, where other
Witnefles cannot be had, as Witchcraft, Fal-
fhood : Becaufe he is under a Temptation to
conceal Part of hisown Guilt, or to lay it whol-
ly upon his Companion. Nor are Women allow=
ed to bear Witnefs, except for proving occult
Crimes, as Wirchcraft, threatning to burn an
Houfe, affaulting and beating one in an Houfe,
Homicide under Cloud of Night, or in fome
{olitary Place, where no Men are prefent, mur-
dering or changing Infants. Becaufe Robbery is
often privately committed, a Perfon robbed and
his Servant were received as Witnefles to prove
the Robbery. And for the fame Reafon, in a
Trial for a Rape, the Woman ravifhed and her
Parents were examined as Witnefles. The utte~
ring of Words, as Promifes, a verbal Commif-
fion to comimit a Crime, Blalphemy, carfing of
Parents, &c. may, in a criminal Trial, be prov-
ed by Witneffes: Becaufe {uch Crimes would
~otherwife go unpumfhed. If no Obje&ion be
made againft the Witnefles, or the Obje&ticns
be repelled, they are called in one by one, and
‘ fworn,

(t) 7 & 8 WL, Caps 34 § 6 1 Geo, L Cap, 6, jundk,
8 Geow I, Gap. 6. -
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{worn, as in civil Cafes, by the Judge who ex-
amines him, thus : The Witnefs holding up his
right Hand, fays, By God himfelf, and as 1 fball
anfwer to God at the great Day, I [ball declare the
Truth, and withing but the Truth, in fo far as I
know, and [ball be asked at me. 1'hen the Judge
asks him how old he is, and if he be married or
" not, and purges him, thar is, if he bear any
“ Tl=will or Malice to the Pannel, or if he hat

got any good Deed, or Promife of good Deed
or Reward, to {wear againft him, or if he hath
been directed or inftructed how to depone? To
which Queflticns the Judge having received fa-
tisfying Anfwers, examines him' concerning his
Knowledge of the Fadts libelled againft the
Pannel, and how he came to know {uch Things.
"The Qath given is reduced into Writ by the
Clerk, after this Manuner: D. C. aged ~— Years
or thereby, married (or not married) folemuly
Jwovn, purged of Malice, Prejadice and partial Coyn=
fel, examined and intervogared upon the Points of the
Libel, depones, &c. (aufa Jcientiz patet, (when it is
manifeft from the Narrative of the Fa& ) or
Caufa [cientia patet, &c. And this is the Truth,
as be fball aglwer to God. The Prefes of the
Court {wears and examines the firlt Witnefs,
the eldeft Lord the fecond, the next Lord the
third, and fo forth feriatim, {o long as there are
any Witnefles to be {worn. But fometimes one
Lord will fwear and examine two or three Wit=
nefles, if their Depufitions be fhort. Every De-
pofition is fubfcribed by the Witnefs, if he can
Write,
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write, and alfo by the Judge who examined
him ; and if a Witnefs .cannot write, that is
mentioned, and the Judge Examinator figns the
Qath. All the Depofitions of Witnefles are en-
tred and recorded by the Clerk in the Books of
Adj urnal. The Evidence againft the Pannel
being finifhed, he is allowed to prove his De-~
fences, or Grounds of Exculpation, if any be {u-
ftained relevant for him to prove. After the
Proof is entred upon or begun, the Coprt can-
not be adjourned, nor the Trial continued to
another Diet, till all be concluded : But the
Parties muft go through with their Evidence in
order to a prefent Determination ; for preven-
ting indire&t Pra&ices of influencing Witnefles,
which fometimes puts the Judges under a- Ne~
ceffity to fit all Night in the Court. The Ex~
pences of Witnefles, at the Rate of 8 Shillings to
each Footman, and 16 Shillings to each Horfe~
man for every Day’s Attendance and Travel,
as in civil A&ions, will, if not voluntarily paid,
be ordered, upon a Petition to the Court, to
be paid by the King’s Solicitor, or private Par-
ties who cited them. And where any Witnefles
are cited by both Parties, each of them pays
the Half. But where the Purfuer of a Recrimi—~
nation doth, upon his Application, get the Diet
of the principal Procefs againlt him to be conti=
nued till the Day of Compearance in his coun-
ter Procefs, that the Trial in both may go on
together ; he is decerned to pay the Expences
of the firlt Purfuex’s Witnefles, from the firlt

| Day
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Day appointed for the Trial in his Procefs, titl
the Day to which it was prorogated. ,

6. Immediately when the Proof is clofed, the

Advocates on both Sides harangue the Affize

.under the Defignation of Good Men (or
Gentlemen ) of Inqueft. The King’s Advocate,
or Solicitor, or other Advocate for the Purfuer,
begins, whofe Bufinefs is to refume the Libel
with the Interlocutor paft thereon, to apply his
Proof, and fet forth the Pregnancy thereof ; and
to impugn or weaken the Evidence, if any be,
_produced for the Pannel. The Pannel’s Advo-
cate, who is privileged to be the laft Speaker,
recapitulates the Defences, labours to take off
the Weight, and thew the Lamenefs of the Pur~-
fuer’s Progf as much as poffible, for the Pan-
nel’s Exculpation, and illuftrates the Evidence
produced for him. For as the Lotrds are Judges
of the Relevancy ; fo the Jury examine and try
the Evidence. Tho’, at the fame Time, it muft
be owned, that Points of Relevancy are often
referred to the Determinaticn of an' Affize, as
the Qualifications of Art and Part libelled in
general, which often dip in apicibus juris; the
Hability of Witnefles; the Import of Prefump-
tions and extrajudicial Confeflion. But regulari-
ter, all that is libelled falls under the Conufance
of the Lords. . :

7. When the Difcoutfes to the Jury are en-
ded, they (after they have got themfelves clea-
red of their Deubts by the Judges or Advocates
openly in face of Court, and in Prefence oti) the -

: an-
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Pannel ) are immediately ordered by the Chair=
man of the Court to be inclofed, and to report
their Verdi&, if the Proof be fhort and clear,
forthwith before the Court rife, and if other-
wife, to returnit the next Day at i2 aclock.
Becaufe the Jury might be tampered with, oe
other Witnefles {uborned by the Purfuer, find-
ing that thofe produced by him prove nothing ;
if, after finifhing the Proof, the Trial were con-
tinued to a new Day., When the Jury have got
furnithed to them what Things they want, as
Meat, Drink, Paper, Pens, Ink, Candles and
Wax, a Macer fhuts them up in a locked Room,
and waits at the Door, till they, having done
their Bufinefs, call him to open and let them
out. The Jury, after they are thus enclofed,
chufe a Foreman, called Chancellor, and alfo a
Clerk out of their own Number ; the Clerk of
the Court not being allowed to fit with them
( # ), becaufe, perhaps, he might influence them
too much. Then the Evidence laid before them
is read, and reafoned upon : And their Deter-
mination about what is proved or not proved,
is called their Verdict, q. d. vere dittum, or dittum
wveritatis, the Dictate of Truth. When the Mat-
ter is put to a Vote, the Plurality decides it.
Their Verdi&t is formed thus: At Edinburgh
the — of — 1730 Years, The Affize having in~
chfed, did chufe — to be their Chancellor, and ——
10 be their Clerk, and having confidered the Inditt=
Vol. II. Z ment

(») A& of Regul of the Julice Court, Ast, B¢
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ment (or criminal Letters ) at the Inflance of ~—
bis Majesty’s Advocate, for bis Highnels's Interes?
( or at the Inftance of — with the Concourfe
of his Majefty’s Advocate ) agains? A. B. Pan-
wel, with the Lord fuftice General, fuftice Clerk and
Commilfioners of Fufticiary their Interlocuter thereon,
and the Depofitions of the Witnefles ( or the Pan=
nel’s judicial Confeffion, or other Evidence )
adduced for proving thereof, they do, by the Plurality
of Voices (or all in one Voice ) find, &c. In wit=
nefs whereof thefe Prefents are fubferibed by our Chan=
cellor and Clerk in our Names, Place and Date fore=
faid. The Verdi&, being voted and written, is
{ubfcribed by the Chancellor and Clerk of the
Jury; and clofed with this Diretion on the
Back of it, To the Right Honourable, the Lord “fu=
fhce General, Fuftice Clerk, and other Commi(fioners
of Sufticiary at Edinburgh, and the Seal of the
Chancellor put upon it, who keeps it, till the
Court meet. That all Occafion of pra&ifing the
Jury may be taken away, if any of them come
out of their Inclofure, or if any. Perfon repair
to them there, before they conclude the Ver=
di&, i. e. determine what they find proved, or
not proved, the Pannel is, e 7pfo, in the Con-~
firu&ion of Law, ¢lean and innocent of the
Crime laid to his Charge ( x ), and cannot be
thereafter accufed for the fame Crime. But an
Affizer’s breaking out of his Confinement, after
pafling of the Vote, and Intimation thereof to
the reft of the Jury by the Chancellor, who ga-

the=

(#) A& 91, Fad, 11, Jam, VI
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thered the Votes, tho’ before the Verdi& was
written and figned by the Chancellor, was not
found fufficient to afloilzie the Pannel. And one
of two Perfons charged in one Indi@ment for
the fame Crime, being firft tried, and put to
the Knowledge of an Inqueft ; the other is not
free by inclofing and diflolving of the faid Ju-=
ry; as if it had been inclofed upon him : See~
ing the whole Proofs againft him are kept up
and not brought to Judgment, till a new Jury
be named out of the fame 45. whether the for=
tner 15. or all new Members, or confifting part-
ly of the former, and partly of others chofen out
of the giand Jury. Aflizers malverfing by un=
warrantably breaking out of their Confinement,
or difclofing to others what they are doing, are
liable to an arbitrary Punithment, and to re-
pair the Lofs incurred by annulling the Ver=
di&. One of a Jury having come out of 2 Room,
where they were fhut up, and lookt out of a
Window in the next Room, and told Perfons on
the Street, what Points the Jury had found
proven, and what not ; and that they could
not proceed farther, till a certain Paper was
brought them; was found punifhable as a
Contraveener of this Law ; albeit he offered
to prove that he was allowed and warranted by
the reft of the Jury to do what he did : Be=
caufe Wrong can have no Warrant. The Rele=
vancy of {fuch an Exception againft a Verdi&, is
to bedetermined by the Lords,and the Matterof
Fa& to be tried by the Jury, who are to pro-

Z 2 founce
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nounce the Pannel clean and innocent, if they
find the Exception to be true. But {fometimes
the Lords advife alfo the Proof of fuch Misbe-
haviour of Jury-men, and find it {ufficient to an~
nul even a Verdict againft a Pannel, and to af-
{oilzie him from the Libel. And it may be ab-
{olutely neeeflary for their Lordfhips to do fe,
if the greateft Part of the Affize offend in this
Manner, it feeming abfurd to allow them to
judge in their own Caufe, and whether they
themfelves be guilty or not guilty of Misbeha-
viour.
8. When the Jury enter again into the Court
at the Time appointed, their Chancellor deli=
vers their fealed Verdi& to the Prefes or Chair~
man; who, before opening it, defires the Clerk
to callthe 15 Affizers to anfwer to their Names,
and if any be abfent, the Lords fine them for
not attending at the Return of the Verdi& ;
and delay opening it till all of them be prefent.
The Reafon why the whole Jury-men fhould be
prefent at opening the Verdi&, is, that, if any
‘Thing be wrong or not clear therein, they be
immediately inclofed again to re&ify it, which
cannot be done, where any one of the Jury is
abfent. In which Cafe the Lords behoved to
give Judgment conform to the Verdi&, if ope~
ned, as it ftands, tho’ never fo wroag If all the
Jury-men be prefent, the Chairman opens the
Verdi&, and after the Lords have read it pri~
vately upon the Bench, gives it to the Clerk,
Who records, and then reads it to the Pannel
i
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in open Court. Upon which the Chancellor, in
name of the Jury, owns the fame to be their
Verdiét. Then the principal Verdi& is fealed
up again, never to be opened except by Or-
der of a Quorum of the Lords; and commit-
ted to the Cuftody of the Clerk, who, if he o=
pen it unwarrantably, is to be deprived of his
Office, and farther punifhed as the Judges fhall
think fit (y ). VerdiGs of Affize either find the
Libel, or the Poeints found relevant by the
Lords, proven, or not proven, or find the Pan~
nel guilty, or not guilty, which are called gene-
ral Verditls ; or they find only certain Points or
Matters of Fa& proven, whereof the Relevancy
was not determined by any Branch of the Lords
Interlocutor, which are termed Jpecial Perdicts..
9. After the Verdi& returned by the Aflize

is recorded and read, and the principal Verdi&
fealed up again, the Lords either give Sentence
prefently ; or delay pronouncing of it till fome
other Day, which isordinarily done if the Li-
bel be found proven, that in the mean Time
they may think what Judgment to give, and the
Pannel prepare for it. A Woman with Child
convi&ed of a capital Crime, is allowed toplezd
her Belly, for obtaining a Delay of Sentence a-
gainft her. Upon which the Lords grant War-
rant to cite Midwives, to appear and try whe-
ther fhe be with Child or not. Which Midwives
appearing are {worn, anzd remové out of Court
' L3 ta

{y) d. A& of Regul, Art, g,
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to another Room with the Pannel ; and after
fome little Time re-enter into the Court, and
give their- Opinion in the Matter referred to
them. According to which the Lords proceed,
or delay, to give Sentence. =~
[ 1.] When Sentenceisto be given, the Clerk
reads the Verdi& of the Affize out of the ad-
journal Book, which the Chairman refumes co
the reft of the Lords, and asks their Opinion of
it, and what Judgment fhould be given, which
is determined by Plurality of Votes, and recor-
ded by the Clerk. In the Cafe of a {pecial Ver-
di& returned by the Jury, finding only Fa&s or
'Things proven, whereof the Relevancy had not
been determined in the Lords Interlocutor, the
Juftices reafon among themfelves, and vote what
Punifhment fhould be infli&ed upon the Pan-
- nel, according to what is proven. The Judg-
ment or Sentence is worded thus: The Lords
Suftice General, Fuftice Clerk, and Commilfioners of
Jufticiary, baving confidered the Verdit of 'A(fize ve=
turned the - of 1730 Years for (or a~-
gainlt ) A. B. Paunel, whereby it is found not pro=
ven (or proven ) that, &c. The faid Lords, in re=
Jpect theveof, by the Mouth of ~——— Macer ( or
Demptier ) of Court,affoilzie the faid A. B. and or=
dain bim to be [et at Liberty (or decern and ad-
judge the faid 4. B. to, &c. ) which is pronoun~
ced for Doom. * = o T ’
[ 2.] A Sentence abfolvitory, whereby the
Pannel is afloilzied, or acquitted and difmift
_from the Bar, is figned only by the Chairman,
T - SR I ; . ]a
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L P. D. and the Clerk readsit in prefence of
the Pannel, to a Macer, who pronounces it.
Whereupon the Pannel takes Inftruments, and,
if he had found Surety for his Appearance, pro=-
tefts for Relief of his Cautioner: Which Pro-
teftation the Lords admit, and ordain the Bail-
boud to be given up. Where a Criminal appears

to have been calumnious and malicious, the Ju-

fices modify a Sum for Coils to the innocent

Pannel (z ), and may farther punifh the Pur-

{uer as they fee Reafon.

[3.] A Sentence condemnatory, whereby
the Pannel is adjudged to underly the Pains of
Law, whether Death, or an arbitrary Punifh-
ment, or Fine, is figned by all the Judges pre-
{fent, even by thofe who voted againft it. Then
the Clerk reads the Sentence, in prefence of the
Pannel, to the Dempfter, if it infli& capital Pu~
nithment, or to a Macer of Court, if only 2
Fine or arbitrary Punifhment be inflicted:
Which Dempfler, or Macer, refpective, repetes
and pronounces it, with the Addition of thefe
Words, And this 1 give for Dooms. Hence a con~
demnatory criminal Sentence is in our Law
termed a Doom. When a pecuniary Punifhment
is infliGted, the Pannel is either committed to
Prifon till he pay his Fine, or ordained to pay it
within fix Days. After pronouncing a condem-~
natory Sentence importing a capital or corporal
Punifhment, the Pannel is remanded to Prifon,

- %4 - ang

fz) A& 87, Parl, y1o Jams VL
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and immediately a Copy of the Sentence con=
taining an QOrder to the Magiftrates of Edin-
burgh to fee it put to due Execution in all
Points, as they will be anfwerable at their high-
éft Peril, is alfo fubfcribed by the Lords before
they go off the Bengh. Which Order given to
the Magiftrates, if ‘the Sentence be capital, is
called The dead Warrant. o "
" [4.] A condemnatory Sentence mentions the
Time and Place of Execution. Such Sentences
are fometimes appointed to be executed in the
Place where the Crime was'committed, to ter- -
rify fuch as faw it from deing the like, and to
“afford fome comfortable Reparation to the Per-
fons injured, when Juftice is executed in their
-Sight.  That no Perfon conviGed of any Crime
importing a capital or other corporal Punifh-
ment, may be grieved by the over hafty Exe-
cution of fuch Sentence, without allowing
Time to apply to the Sovereign for a Pardon : .
No Sentence or Judgment of any civil Magi~
ftrate or Court of Judicature, importing capital
or any other corporal Punifhment, if pronoun-
ced in Edinburgh or any other Part of Scotland,
to the Southward of the Frith, or River of
Forth, can be put to Execution within lefs than
thirty Days after the Date of {uch Sentence,
and if pronounced in any Place to the. North-
ward of the {aid Frith or River of Forth, can be
put to Execution within lefs than forty Days
after the Date of fuch Sentence: Without Pre-
judice to fuch Magiftrate or Court of Judica-
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ture, to ¢cémmit to Goal, and detain in Cufto-
dy, in order to Trial, and in order to the Exe-
cution of Sentences as formerly (aa). The
Lords of Jufticiary cannot prorogate Diets ap-
pointed for Execution of Criminals, becaufe they
are funéti by giving Judgment. Nor can they
( tho’ the Inndcence of a condemned Perfon evi-
dently appear before Execution ) refcind or re-
verfe their own Sentence’; but all they can do
in fuch a Cafe, isto intercede for a Remiffion
to him. Executed Criminals are not denied the
Benefit of Burial, unlefs where the Sentence ap-
points their Carcales to be expofed, for deter=
ring others to commit the like in Time com-
ing. But the Bodies of the bafer Sort of Crimi-
nals are fometimes allowed by the Judges to go
to anatomical Ufes. ' IR

TIT. 1L

The Order of judicial Proceedings againft Criminals
* before the Gircuit-conrts.

SECT. L

Preliminiaries to ordinary Trials before the Circuis-
- courts. -

1. FORMERLY a Brieve or Precept was
iffued out of the Juftice-court to each Sheriff of
the feveral Shires, where the Circuit-courts
were to be held, charging him to cite Perfons
from whom the beft Intelligence of Crimes
‘ and

(#4) 11 Geo, L Cap, 25, §
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and Deli@s committed in the County, might be
expe&ed, particularly a Miller, a Wright, a
Maltman and a Smith, out of each Parifh with-
in his Bounds to appear, each under the Pain of
Ten Pounds, at the head Burgh of the Shire
the Day mentioned in the Brieve, to give up
upon Qath to a Clerk appointed by the Lord
Juftice Clerk, Dittay or Information of Perfons
guilty of Crimes or Delics in ufe to be tried
before the Circuit-courts: Such as Treafon,
Murder, Manflaughter, Blood-wit, Batteries,
wilful Fire-raifing, Ravifthing of Women, Rob-
bery, Theft, Adultery, Fornication, Forging
or venting falfe Coin, making or ufing falfe
Weights or Meafures, raifing of Mobs and Tu-
mults, Riots, Blafphemy, beating and curfing of
Parents, grofs Profanation of the Lord’s Day,
{laying of red Fifh, or fithing in forbidden
Times, deftroying green Wood or Planting,
Breakers of Orchards, Parks or Ponds, De-
forcement; Foreftalling, regrating and keeping
up Vicual to a Dearth, intruding into Church-
es and Manfes, Difturbers of divine Service in
the Church, fwearing abominable Oaths; Op-
preffion and Malverfation ccmmitted by infe-
rior Magiftrates, their Clerks and Procurators,
Muir-burn and Breakers of the A&s touching
the Game, and the fteeping of Lint in Lochs
and running Waters, to the deltroying of Fifh,
Egyptians, Vagabonds and Sorners, and gene-
rally all Crimes and Tran{greflions of the Laws
and AGs of Parliament. The Articles of Dit-

| tay
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tay ( wkich fignifies the (ame as IndiGment )
being read over to the Perfons cited to give In-
formation, if they knew any were guilty there-
of. The Clerk of Dittay enquired about the
fpecifick Crimes, who committed the fame, or
were acceflory thereto, where, in, or about
what Place committed, the particular Time,
Day, Month or Year when, Place where
committed, and the aggravating Circum-
ftances thereof; and his Expences were paid
by the Sheriff, to whom they were allowed
in his Account of the Ifflues and Profits of the .
Juftice-air. The Information fo taken wup in
Writing was fent to the Jufticiary Court, at
leaft Thirty Days before the Circuit, but the
Names of the Informers were not to be difco-
vered (a). The Clerk of Dittay returned,
with the Information,a Lift figned by the She-
riff or his Clerk of Per{ons fit to pafs upon Af-
fizes,not under the Age of 25 Years, upon whom
no Dittay was charged, whereof one Half was
to belanded Men. T'wo Rollswere made, where-
of one containing the Names of the Perfons in- .
diGed to the Juftice-air was called the porteous
Roll( b)), a portands, or from the Freuch POLS
BOUS, another containing the particular Dit-
tays charged upon them called the Traiftis Roll
(¢ ), becaufe it is committed to the Truft of the
Juftice Clerk, who fhould not reveal the Upgi-
vers of Dittay, nar alter any Thing therein (d);
| o ' C Trauift

(a) Al 27, Parl 6. Jam. 1L (5 )A&r3g, Parl. 13, Jam. 1 (¢)
A& 990 Parle 144 ]amt l”. (d) d_o A& 27 Parl. 6, Iam. 1%
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Traift being an old Scortifh Word for Truft (e ),
2. But the Method of taking up Dittay, and
exhibiting Information againft Delinguents by
the Strefs and porteous Roll, being grievous and
unneceflary, is now abolithed. And Informati-
ons concerning Crimes to be tried in the Cir-
cuits containing the Names and Defignations or
Additions of the Offenders and Witnefles, the
Fa&s committed, Circumftances that may ferve
to difcover the Truth, and Titles of Writs
to be made ufe of at the T'rials, are taken. up
by the Juftices of Peace, by Prefentments at
their Quarter Seflions, or by two ot them at
leaft, on the 21 Days of Fuly and February, and
by Sheriffs, Stewarts, Bailies of Regality, Ma-
giftrates of Burghs, and other inferior Judges
on the 22 Days of the faid Months yearly, be-
- ing lawful Days, or upon the next lawful Day
thereafter. Which Informations figned by two
of the Juftices of Peace and their Clerk, or by
the faid Sheriffs, Stewarts, &c. and their Clerks
refpe&ively, "are to be tranfmitted by thefe
Clerks with fuch Writs or other Evidence or
Proof as are to be made ufe of in the Trials, to
the Lord Juftice Clerk, or his Deputythe Clerk
of Court at Edinburgh, or at leaft Forty Days
before the holding of the refpe&ive circuit
Courts (£). And there are fent in to the Clerk
of Jufticiary by every Sheriff fo many Lifts fub-
fcribed by him of Forty five honeft and fub-
ftantial Men to be Juries, as there are Perfons
agaiof

() Al 15, Pasl. 15, JTam, VL (f) 8 A, Cap, 16 § 3 & ¢




forbes institue insides.QXD 30/10/2012 12:11 Page 885@

885

ACLhap.ﬂz. Law becotiaﬁd. Tit.3. § 1. 365

againft whom Dittays are taken up in his Shire,
3. The Clerk of fuﬁiciéry records the Infor+
mation in the black Book, and delivers the fign-
ed Information to the King’s Advocate or Soli-
citor, or Advocate deputy for the Citcuit, in
Which the Delinquents in {uch a Shire are to be -
tried, to draw Indi@ments conform. Which
differ in nothipg from Indi&ments before the
Court of Jufticiary, fave in thefe conclufive
Words: Which being found proven or amy Pait
thereof by the Verdict of an Affize before a circuit
Court to be holden at —— in May uext, you ought to
be punifbed with the Pains of Law. Whereas the
others bear : Which being found proven or any Part
thereof by Verdict of an Affize before the Lords Ju~
flice General, FJuftice Clerk, and Commiffioners of
Sufticiary, you ought to be punifbed with, &c, 1f
the Lord Advocate, @ find the Information
not relevant, and fufficient to found an IndiG-
ment, he quafhes it by a Writing figned by him
on the Back thereof, and returns it to the
Clerk. If an Information, tho’ relevant, be gi-
ven back thus quathed without an Indi@ment,
he who does {o, may be cenfured by the Lords.
. When his Majelty’s Advocate, &'c. draws an
IndiGtment, he figns and delivers it with the In-
formation to the Clerk, who puts the Indi&-
ment in the Roll of Delinquents in the Shire
where the IndiGee dwells, and draws out of
all the Lifts of Affizers given in to him by the
Sheriff thereof, a Lift of Forty five, which is
figned by a Quorum of the Juftices:

4. The
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4. The Roll of Offenders in a Shire is made
up by the Clerk thus,

A Roll of Delinguents within the Shire of La-
‘nerk t be tried befove the Lovds Commilfio=
ners of Julticiary in a circuit Court vo be

*  bolden within the Burgh of Glafgow in
May — Years.

This Roll is diftinguiftied in two Columns. In
the firlt Column every Petfon indiced, and the
Witnefles to be produced againft him, are nam=
ed and defigned. Which is {ubfcribed by the
King’s Advocate or fuch as diicharge that
Truft. The fecond Celumn contains the feveral
IndiG&ments, writ each dire&ly oppofite to the
Names and - Defignations of the refpeétive In-
di&ees, and Witnefles againft them, and figned
in Manner aforefaid by his Majefty’s Advocate;
or his Deputy. If there be more Indi&tments
in any Shire, than a Roll of one Sheet of Paper
will contain, two or more Sheets are joyned and
faftned together with fome glutinous Matter; to
hold them. To all which:the Clerk of Ceurt
fubjoyns a Preeept to the Sheriff to caufe exe=
cute the Indi@ments, running thus: Sheriff of
the Sheriffdom of Lanerk, your Deputes and Officers
whatfoever, ye [ball incontinent, after Sight bereof,
with all Diligence lawfully [ummon; arveft; and
canufe to be arrefledthe baill Perfons Delinquents par=
ticularly above named, dwelling within the Bounds
of your [aid Furildittion, perfonally if they can be ap=
, pre=
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prebended, and failing thereof at their dwelling Places,
and at the Market Crofs of the head Burgh of the
Skhire where they dwell, and arreft their Goods and
Gear, and take Caution of them, if need be, that they
fbail compear before the Lords of bis Majefly’s Fufti-
ciary, in a circuit Court to be holden by them, or any
two of them, within the Burgh of Glafgow, upon the
tenth, eleventh or twelfth Days.of May next to come,
in the Hour of Caufe, with Continuation of Days, there
to underly the Law for the [everal Crimes contained
in their relpeftive Indiciments, and that ye affix Co-
pies as effeirs : And alfoy that ye [ummon the haill
Witnelles above named, to bear leill and Joothfaft
Witne[fing in o far as they know of the Jaid Delin-
quents their Guilt of the Crimes foreaid, with Jo ma~
ny honeft and faithful Affizers as dwell within your
Furifdiction of the Number contained in the Lift of
Alfize, berewith delivered to you to pafs upon the faid
Delinguents their Trial, all to compear Days and
Place to the Effect aforefaid, every one of them under
the Pamn of One hundred Merks, and that ye deliver
to every Delinquent a juft Copy of bis Dittay, with a
Lift of Witnelles and haill Affizers, that are to pals
upon their Triali Aund alfo that ye, your Deputes
. and Officers be préfent at the Jaid Suftice Court
before the Down-fitting and fencing thereof, bringing
with you this Roll, upon the arrefting of the faid De-
linquents, and fummoning Witue(Jes and Alfizers. The
whilk to do tommits to you conjunétly and [everally
full Power by this Precept given by Warrant of the
Lovds fuftice General, Fuftice Clevk, and Commi(fio=
wers of Fufticiary at Edinburgh the — Day of A~

pril

*
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pril 1730 Years; under the Hand of — Clerk to
the Fufticiary Court, who figns the Precept. This
Roll is tran{mitted by the Clerk to the Sheriff,
who, in obedience to the fubjoyned Warrant,
caufes Meffengers or his Officers of Court
cite the Perfons accufed to appear in fuch a cir-
cuit Court; upon any fitting Day thereof, by gi-
ving full Copies of their Indiétments, with Lifts
of the Witnefles and Affizers on the fame Paper;
fifteen Days before their refpe&ive Trials; and
caufes fuch Meflengers or 'Macers cite alfo the
Witneffes and Affizers. Which Delinquents and
Witnefles, that they may be effe¢tually in Court
at the Time appointed, are by the Sheriffeither
committed to Cuftody, or put under {ufficient
Bail to appear then. The Sheriff returns the In-
di@ment duly ferved and executed againlt the
Parties accufed, and legal Executions againft the
Affizers and Witnefles, to the Clerk who is to
ferve in the Circuit, a reafonable Time before
the Day appointed for its Meeting. |
5. Asin the Court of Julticiary at Edinburgh,
Perfons againft whom Indi&ments or criminal
Letters are executed, may by Warrant from a-
ny one of the Lords, raife Letters of Exculpa-
tion in the K&:g’s Name : So thofe who are in-
di&ed for Crimes to be tried before a Circuit,
“may, upon Application to the Judge or Judges
“of that . Court, obtain Precepts of Exculpation
in his or their Name figned by the Circuit
Clerk, for citing Witnefles to clear their Inno-

cence of the Crimes laid to their Charge. (gf
| the
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the which Precepts, the Purfuers muft get full
Doubles, with Lifts of all the Witnefles to be
produced by virtue thereof, a cqmpetent Time
before the Indi&ees are brought to their Trials.

6. His Majefty’s Advocate, or any Perfon, is
not reftrained to inform and profecute any cri-
minal A&ion or Caufe before the Circuit in the
fame Way as is in Ufe to be done before the
Jufticiary Court at Edinburgh 5 or to alter or in-
novate the Method of returning Jury-men or
Aflizers by the Sherifts, upon Precepts directed

S

to them as formerly (g ).

-8 ECT. IL
The Form and Method of ordinary Trials in the Cir=

cuit Courts.

CRIMINALS are tried in the Circuits,
much after the fame Manner as before the
Court of Jufticiary at Ediuburgh, except in fome
Particulars which I fhall briefly hint at.

1. On the firft Day of the Juftice Air, the
two Judges, or one of them if the other be ab-
fent, fic down at Eleven of the Clock in the
Forenoon (a) ; tho Law doth not anul Courts
holden at any other Hour. Juftices of Peace are
allowed to fit on Benches, and have the fame:
Privilcge in Court, as Juftices of Peace enjoy in
England (b). The Court is fenced 1n, thefe
Words: 1 defend and forbid in our Sovereign Lovd’s
Vol. 1I. : Aa Namse,

(¢) 8 A. Cap. 16. § 6. ‘
(2) A& se, Parl, 11, Jam, VI, () 8 A, Cap. 16, § s.
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Name, and in Name and Bebalf of, &c. his Ma=
jefty'’s Fuftices (or Jultice, if there be but one)
bere prefent, that no Perfon or Perfons trouble or moleft
this Court of Fufticiary, nor [peak one for amother,
without Leave asked and given, under the Pain of
Law. Then the Commiffions of the Advocate
and Clerk Deputies, are produced and read.

2. The Roll of Delinquents is called every
Sederunt Day, and they will not be deéclared
Fugitives; if they appéar but on the laft Day:
Becatuife they are cited to appear any of the
Days in which the Judges fit in fuch a Place
(c). Offenders called and appearing the firft
Day, are put to find Surety to prefent them-
felves at all the Diets of Court. - Sicknefs is a
relevant Excufe for not Attendance at the Ju-
ftice Air, and is probable by two honeft Men,
or the Parifh Minifter deponing upon it (d ).
No Judge of Regality can repledge Pannels
from the Juftice Air, but only concur there i
judging them (e). All Debate before the Cir=
¢uit Courts is viva woce, which the Clerk doth
minute: For there are no Informations, after the
Plc;a;{fng is over, given in to the Judge or Judges.

7 I'he Lords are to continue holding Courts

at all the Places deftined for their Circuit

Courts for the Space of {ix Days from their

Down-(itting, if the Bufinefs of their refpeGive

Circuits require fo long Time to difpatch it.

APPEN-

" (¢) A& 30, Pail. s Jam, 1L (d) A& 115, Parl. 9. Jam.
L (le) A& 29, Parl, 11, Jam.VI, Veif, And.farther the faid
keritable Stewart, ’






