
Monarch Travel Services, Inc. v. Associated Cultural Clubs, Inc., 466 F.2d 552 (1972)
19 A.L.R. Fed. 946

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1

466 F.2d 552
United States Court of Appeals,

Ninth Circuit.

MONARCH TRAVEL SERVICES,

INC., et al., Plaintiffs-Appellees,

v.

ASSOCIATED CULTURAL CLUBS,

INC., et al., Defendants-Appellants.

No. 71-2053.
|

Sept. 15, 1972.
|

Rehearing Denied Oct. 16, 1972.

Synopsis
Suit brought by travel agents to enjoin “social club” whose
real business was selling tours and air transportation on
chartered flights, from arranging flights in claimed violation
of the Federal Aviation Act. The United States District Court
for the Central District of California, William P. Gray, J.,
granted a preliminary injunction, and an appeal was taken.
The Court of Appeals, Hufstedler, Circuit Judge, held, inter
alia, that the “social club” was an “indirect air carrier” within
meaning of the Federal Aviation Act.

Affirmed.

*552  See publication Words and Phrases for other judicial
constructions and definitions.
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West Headnotes (4)

[1] Aviation Persons entitled to seek review or
enforcement;  parties;  standing

Within meaning of Federal Aviation Act
section authorizing “any party in interest” to
bring suit against a person who violates Act
provision requiring air carriers engaging in air

transportation to have in force a certificate
issued by the CAB, travel agents who suffered
economic loss from the acts of “social club,”
whose real business was selling tours and air
transportation on chartered aircraft but which
had no certificate of public convenience and
necessity from the Board, had standing to bring
suit for violation of the Act. Federal Aviation
Act of 1958, §§ 401(a), 1007(a), 49 U.S.C.A. §§
1371(a), 1487(a).

9 Cases that cite this headnote

[2] Aviation Who are carriers

When an organization arranging charter flights
operates very much like a carrier, it should
be treated as a carrier, regardless of the labels
it applies to its business or the existence of
incidental features of its program not shared by
ordinary carriers. Federal Aviation Act of 1958,
§ 101 et seq., 49 U.S.C.A. § 1301 et seq.

[3] Aviation Who are carriers

“Social club” whose real business was selling
tours and air transportation on chartered aircraft,
was an “indirect air carrier” within meaning of
the Federal Aviation Act, and thus was required
to have in force a certificate issued by the CAB.
Federal Aviation Act of 1958, § 101(3), 49
U.S.C.A. § 1301(3).

8 Cases that cite this headnote

[4] Aviation Eligibility for and subjects of

Constitutional Law Freedom of Travel
and Movement

Statutes and regulations, which required “social
club,” whose real business was selling tours and
air transportation on chartered flights and the
cost of whose tickets was less than the legal
tariff for nonchartered flights, to have in force
a certificate issued by the Civil Aeronautics
Board authorizing the “club” to engage in air
transportation, did not unconstitutionally restrict
the right to travel on theory that not everyone can
afford to pay the higher fares on regular flights.
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Federal Aviation Act of 1958, §§ 101 et seq.,
401(a), 49 U.S.C.A. §§ 1301 et seq., 1371(a).
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*553  Before BARNES, MERRILL and HUFSTEDLER,
Circuit Judges.

Opinion

HUFSTEDLER, Circuit Judge:

Three travel agents sued on behalf of themselves and other
Southern California travel agents to enjoin appellants from
arranging charter flights in claimed violation of the Federal
Aviation Act. (49 U.S.C. § 1301 et seq.) The district court

granted a preliminary injunction, and this appeal followed.1

The corporate and individual appellants are closely associated
with one another in the conduct of their business; we will refer
to them collectively as “ACCI.” The appellees will be called
“Monarch.”

Although ACCI is nominally a social club, its real business
is selling to the general public tours and air transportation
between Southern California and Europe, on aircraft it

charters.2 It hires planes from direct air carriers, solicits
members of the general public to purchase tickets on the
flights it arranges, and consolidates groups of passengers to
fill the space it purchases. ACCI does not strictly enforce the
rule that passengers on its flights be members of ACCI for six

months prior to the flight.3 ACCI makes a substantial profit
derived from the excess of the price of the tickets it sells over
its cost in hiring the aircraft. The price of the tickets on ACCI
flights is less than the legal tariff for nonchartered flights.

ACCI is not an agent for airlines nor for its customers; it is an
entrepreneur. It has no certificate of public convenience and
necessity from the Civil Aeronautics Board or any exemption
from the provisions of the Federal Aviation Act authorizing it
to engage in air transportation.

Monarch acts as an agent, not a principal, in booking
passage on air carriers and in arranging tours for its clients.
Monarch's money is earned from commissions. Monarch lost
commissions from clients whose custom was diverted by
ACCI's competition.

Three contentions on appeal require discussion: (1) Is
Monarch “any party in interest” within the meaning of 49
U.S.C. § 1487(a) and thus endowed with standing to maintain
the suit? (2) Is ACCI operating as an “indirect air carrier”
within the meaning of 49 U.S.C. § 1301(3) and thus acting
in violation of 49 U.S.C. § 1371(a)? (3) Are §§ 1301(3) and
1371(a) and the pertinent CAB regulations defining “charter”
unconstitutional restrictions on the right to travel?

[1]  Section 1487(a)4 authorizes the Civil Aeronautics Board
(“CAB”), the *554  Administrator of the Federal Aviation
Agency, their agents, or “any party in interest” to bring suit
against a person who violates section 1371(a) of the Act.
The district court found that Monarch had suffered economic
loss from ACCI's acts in violation of section 1371(a) because
some clients who otherwise would have patronized Monarch
were diverted to ACCI. The finding is not clearly erroneous.
Is one who suffers such loss a “party in interest”? We
answer affirmatively. (Northeast Airlines, Inc. v. Nationwide
Charters and Conventions, Inc. (1st Cir. 1969) 413 F.2d 335;
cf. Sierra Club v. Morton (1972) 405 U.S. 727, 92 S.Ct. 1361,
31 L.Ed.2d 636; Arnold Tours, Inc. v. Camp (1970) 400 U.
S. 45, 46, 91 S.Ct. 158, 27 L.Ed.2d 179; Association of Data
Processing Service Organizations, Inc. v. Camp (1970) 397
U.S. 150, 152, 90 S.Ct. 827, 25 L.Ed.2d 184.) Accordingly,
Monarch has standing to bring the suit.

ACCI did not have a CAB certificate to engage in air
transportation or an exemption. It acted in violation of section

1371(a)5 if it is an indirect air carrier. Section 1301(a) defines
“air carrier” as used in § 1371(a) as “any citizen of the
United States who undertakes, whether directly or indirectly
or by a lease or any other arrangement, to engage in air
transportation: Provided, That the Board may by order relieve
air carriers who are not directly engaged in the operation
of aircraft in air transportation from the provisions of this
chapter to the extent and for such periods as may be in the
public interest.”
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[2]  When an organization arranging charter flights operates
very much like a carrier, it should be treated as a carrier,
regardless of the labels it applies to its business or the
existence of incidental features of its program not shared by
ordinary carriers. (Educational Student Exchange Program,
Inc. (1971) - CAB–(Order 71-5-39); United European
American Club (1971) - CAB–(Order 71-2-33); cf. Las
Vegas Hacienda, Inc. v. C.A.B. (9th Cir. 1962) 298 F.2d
430; American Airlines v. C.A.B. (7th Cir. 1949) 178
F. 2d 903; Hacienda Hotels-U.S.Aircoach, Enforcement
Proceeding (1958) 26 CAB 372.)

[3]  ACCI was in the transporation business thinly disguised
as a club. The district court correctly decided that it was an
indirect carrier.

[4]  ACCI argues that the statutes and regulations it violated
are unconstitutional restrictions on the right to travel because

not everyone can afford to pay the higher fares on regular
flights to Europe. No unconstitutional restraints on anyone's
right to travel is imposed by the challenged statutes and
regulations. The persons regulated are carriers. Of course,
higher air tariffs will limit travel of those who cannot pay the
price. A rich man can choose to drive a limousine; a poor man
may have to walk. The poor man's lack of choice in his mode
of travel may be unfortunate, but it is not unconstitutional.

ACCI's remaining contentions do not have sufficient merit to
warrant discussion.

Affirmed.

All Citations

466 F.2d 552, 19 A.L.R. Fed. 946

Footnotes
1 The United States filed a brief amicus curiae in support of the district court's holding that appellants are indirect air carriers

under 49 U.S.C. § 1301(3) and that appellant violated 49 U.S.C. § 1371 (a) by operating as indirect air carriers without
Civil Aeronautics Board authorization.

2 Authorized charters are defined by 14 C.F.R. § 208(6)(b) as follows: “Air transportation . . . where the entire capacity of
one or more aircraft has been engaged for the movement of persons and/or property. . . . (2)B. By a person (no part of
whose business is the formation of groups . . . or the solicitation or sale of transportation services) for the transportation
of a group of persons . . . as agent or representative of such group. . . .”

3 14 C.F.R. 207.40(b)(2) requires that passengers on a club charter be members of the club “for a minimum of six months
prior to the starting flight date.”

4 Section 1487(a) provides:

“If any person violates any provision of this chapter, or any rule, regulation, requirement, or order thereunder, or any term,
condition, or limitation of any certificate or permit issued under this chapter, the Board or Administrator, as the case may
be, their duly authorized agents, or, in the case of a violation of section 1371(a) of this title, any party in interest, may
apply to the district court of the United States, for any district wherein such person carries on his business or wherein the
violation occurred, for the enforcement of such provision of this chapter, or of such rule, regulation, requirement, order,
term, condition, or limitation; and such court shall have jurisdiction to enforce obedience thereto by a writ of injunction
or other process, mandatory or otherwise, restraining such person, his officers, agents, employees, and representatives,
from further violation of such provision of this chapter or of such rule, regulation, requirement, order, term, condition, or
limitation, and requiring their obedience thereto.”

5 49 U.S.C. § 1371(a) provides:

“No air carrier shall engage in any air transportation unless there is in force a certificate issued by the Board authorizing
such air carrier to engage in such transportation.”
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 9.  In re West Caribbean Airways, S.A.
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Text of Montreal Convention clearly permitted
application of forum non conveniens.

Sep. 27, 2007 Case 3

F.2d
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 10.  John Doe No. 1 v. Georgia Dept. of

Public Safety 
147 F.Supp.2d 1369, 1375 , N.D.Ga.

GOVERNMENT - Licensing. Law restricting
issuance of Georgia driver's licenses to illegal aliens
was valid.

June 06, 2001 Case 4

F.2d

Cited by 11.  Tutor v. City of Hailey, Idaho 
2004 WL 344437, *7 , D.Idaho

Pending before the Court are cross motions for
summary judgment by Plaintiffs Ronald N. Tutor
and the Tutor–Saliba Corporation, and Defendants
City of Hailey, Idaho, and Friedman...
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Cited by 12.  Wilson v. United Air Lines
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This matter is before the Court on Defendant
International Total Services, Inc.'s Motion to
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F.2d

Cited by 13.  Arkin v. Trans Intern. Airlines, Inc. 
568 F.Supp. 11, 13+ , E.D.N.Y.
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events leading up to and following emergency
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3
4

F.2d
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501 F.Supp. 905, 910 , E.D.N.Y.
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Court, Bramwell, J., held that: (1)...
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Cited by 15.  GENERAL COUNSEL MEMORANDUM
GCM 38113, 38113 , IRS GCM

Your memorandum (T:I:WEA:P), dated February
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Sep. 27, 1979 Administrative
Decision

1
3
4

F.2d
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Aviation Act and regulations thereunder relating to
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 17.  Gilmore v. Gonzales

435 F.3d 1125, 1137 , 9th Cir.(Cal.)

TRANSPORTATION - Aviation. Security directive
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before boarding flight did not violate due process.
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Treatment Title Date Type Depth Headnote(s)

Mentioned by 18.  Raiser v. City of Murrieta
2019 WL 4137610, *1 , C.D.Cal.

Plaintiff Aaron Raiser seeks a preliminary injunction
enjoining Defendant Michael Jacob from “detaining,
citing, or arresting [him] for the sole act of driving a
car in the City of...

July 08, 2019 Case —

Mentioned by 19.  U.S. v. Caribbean Ventures, Ltd.
387 F.Supp. 1256, 1260 , D.N.J.

United States, on behalf of Federal Aviation
Administration and Civil Aeronautics Board, sought
to enjoin certain defendants from conducting tours
by air to the West Indies. On...

Dec. 20, 1974 Case 1

F.2d

Mentioned by
 20.  Martin Marietta Corp. v. Harper Group

950 F.Supp. 1250, 1256 , S.D.N.Y.

Shipper brought action against freight forwarder
and air carrier, seeking to recover value of sonar
equipment damaged during international shipment. 
  Shipper moved to strike...

Jan. 07, 1997 Case 3

F.2d

Mentioned by 21.  Pringle v. Majetich
2008 WL 5099738, *1 , D.Or.

CRIMINAL JUSTICE - Investigatory Stop. Driver's
claims alleging that police officers performed an
unlawful seizure and violated his constitutional
rights during a traffic stop...

Dec. 03, 2008 Case 4

F.2d

Mentioned by 22.  Boaz v. Washington
2013 WL 3475470, *2 , E.D.Wash.

On February 15, 2013, Plaintiff Deloris Boaz
filed a pro se civil rights Complaint against three
individuals, presumably all of whom are law
enforcement officers employed by the...

July 10, 2013 Case —

Mentioned by 23.  Trans Nat. Travel, Inc. v. U.S.
5 Cl.Ct. 648, 651 , Cl.Ct.

Corporation engaged in furnishing tour services to
the public brought suit for refund of tax imposed on
amounts paid for wide area telephone service.  
The Claims Court, Spector,...

July 05, 1984 Case 1
3

F.2d

Mentioned by 24.  State v. McGuire
188 P.3d 425, 426 , Or.App.

CRIMINAL JUSTICE - Driving While Intoxicated.
Statute imposing lifetime revocation of driver's
license for third DUI conviction did not violate Equal
Protection clause.

July 02, 2008 Case 1
3

F.2d

— 25.  Construction and application of Federal
Aviation Act provision (49 U.S.C.A. sec. 1487(a))
for judicial enforcement by "any party in
interest' of provision (49 U.S.C.A. sec. 1371(a))
prohibiting noncertificated carriers from
engaging in air transportation
19 A.L.R. Fed. 951

The National Traffic and Motor Vehicle Safety Act
of 1966, formerly found at 15 U.S.C.A. §§ 1381
et seq., was repealed by Act July 5, 1994, P.L.
103-272, § 7(b), 108 Stat. 1379...

1974 ALR — 1
2
3
4

F.2d
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— 26.  Regulation of air travel clubs, charter
flights, and the like, by the Civil Aeronautics
Board
27 A.L.R. Fed. 154
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decisions which examine the validity of, or which
construe and apply, that portion of the Federal
Aviation Act of 1958 (49...
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person” [49 U.S.C.A. §§40101, 41101, 46108; 14
C.F.R. §212.5]
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Eligibility for and subjects of
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general
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