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COMMISSIONER OF THE PORT OF NEW YORK.
JAMES NORRIS, PLAINTIFF IN ERROR,

v.

THE CITY OF BOSTON.

January Term, 1849

**] THESE were kindred cases, and were argued together.
They were both brought up to this court by writs of error
issued under the twenty-fifth section of the Judiciary Act; the
case of Smith v. Turner being brought from the Court for the
Trial of Impeachments and Correction of Errors of the State of
New York, and the case of Norris v. The City of Boston from
the Supreme Judicial Court of Massachusetts. The opinions
of the justices of this court connect the two cases so closely,
that the same course will be pursued in reporting them which
was adopted in the License Cases. Many of the arguments of
counsel relate indiscriminately to both. A statement of each
case will, therefore, be made separately, and the arguments
and opinions be placed in their appropriate class, as far as
practicable.

Statutes of the States of New York and Massachusetts,
imposing taxes upon alien passengers arriving in the ports of
those States, declared to be contrary to the Constitution and
laws of the United States, and therefore null and void.

Inasmuch as there was no opinion of the court, as a court,
the reporter refers the reader to the opinions of the judges for
an explanation of the statutes and the points in which they
conflicted with the Constitution and laws of the United States.
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Statutes imposing taxation upon alien passengers
arriving in ports of the United States are void.
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SMITH v. TURNER.

*%2 In the first volume of the Revised Statutes of New York,
pages 445, 446, title 4, will be found the law of the State
whose constitutionality was brought into question in this case.
The law relates to the marine hospital, then established upon
Staten Island, and under the superintendence of a physician
and certain commissioners of health.

The seventh section provides, that ‘the health-commissioner
shall demand and be entitled to receive, and in case of neglect
or refusal to pay shall sue for and recover, in his name of
office, *284 the following sums from the master of every
vessel that shall arrive in the port of New York, viz.:--

‘1. From the master of every vessel from a foreign port, for
himself and each cabin passenger, one dollar and fifty cents;
for each steerage passenger, mate, sailor, or mariner, one
dollar.

‘2. From the master of each coasting-vessel, for each person
on board, twenty-five cents; but no coasting-vessel from the
States of New Jersey, Connecticut, and Rhode Island shall pay
for more than one voyage in each month, computing from the
first voyage in each year.’

The eighth section provides that the money so received shall
be denominated ‘hospital moneys.” And the ninth section
gives ‘each master paying hospital moneys a right to demand
and recover from each person the sum paid on his account.’
The tenth section declares any master who shall fail to make
the above payments within twenty-four hours after the arrival
of his vessel in the port shall forfeit the sum of one hundred
dollars. By the eleventh section, the commissioners of health
are required to account annually to the Comptroller of the
State for all moneys received by them for the use of the marine
hospital; ‘and if such moneys shall in any one year exceed the
sum necessary to defray the expenses of their trust, including
their own salaries, and exclusive of such expenses as are to be
borne and paid as a part of the contingent charges of the city
of New York, they shall pay over such surplus to the treasurer
of the Society for the Reformation of Juvenile Delinquents in
the city of New York, for the use of the society.’

Smith was master of the British ship Henry Bliss, which
arrived at New York in June, 1841, and landed two hundred
and ninety-five steerage passengers. Turner, the health-
commissioner, brought an action against him for the sum of
$295. To this the following demurrer was filed, viz.:--

‘And the said George Smith, defendant in this suit, by M.
R. Zabriskie, his attorney, comes and defends the wrong and
injury, when, &c., and says that the said declaration, and the
matters therein contained, in manner and form as the same
are above stated and set forth, are not sufficient in law for the
said plaintiff to have or maintain his aforesaid action thereof
against the said defendant, and that the said defendant is not
bound by law to answer the same; for that the statute of this
State, in said declaration referred to, in pursuance of which
the said plaintiff claims to be entitled to demand and receive
from the said defendant the sum of money in said declaration
named, is contrary to the Constitution of the United States,
and void, and this he is ready to verify.’

*%3 The plaintiff joined in demurrer, and the Supreme Court
*285 of Judicature of the People of the State of New York
overruled the demurrer, and gave judgment for the plaintiff,
on the 28th of September, 1842. The cause was carried, by
writ of error, to the Court for the Trial of Impeachments and
Correction of Errors, which affirmed the judgment of the
court below in October, 1843. A writ of error, issued under
the twenty-fifth section of the Judiciary Act, brought the case
up to this court.

NORRIS v. CITY OF BOSTON.

Norris was an inhabitant of St. John's, in the Province of New
Brunswick and kingdom of Great Britain. He was the master
of a vessel, and arrived in the port of Boston in June, 1837,
in command of a schooner belonging to the port of St. John's,
having on board nineteen alien passengers. Prior to landing,
he was compelled, by virtue of a law of Massachusetts which
is set forth in the special verdict of the jury, to pay the sum of
two dollars for each passenger to the city of Boston.

At the October term, 1837, of the Court of Common Pleas,
Norris brought a suit against the city of Boston, to recover
this money, and was nonsuited. The cause was carried up to
the Supreme Judicial Court, where it was tried in November,
1842,

The jury found a special verdict as follows:--
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“The jury find, that at a session of the legislature of the
Commonwealth of Massachusetts, holden at the city of
Boston, on the 20th of April, 1837, the following law
was passed and enacted, to wit, ‘An act relating to alien
passengers.’

“Sec. 1st. When any vessel shall arrive at any port or harbour
within this State, from any port or place without the same,
with alien passengers on board, the officer or officers whom
the mayor and aldermen of the city, or the selectmen of the
town, where it is proposed to land such passengers, are hereby
authorized and required to appoint, shall go on board such
vessels and examine into the condition of said passengers.

“Sec. 2d. If, on such examination, there shall be found
among said passengers any lunatic, idiot, maimed, aged, or
infirm person, incompetent, in the opinion of the officer
so examining, to maintain themselves, or who have been
paupers in any other country, no such alien passenger shall
be permitted to land until the master, owner, consignee, or
agent of such vessel shall have given to such city or town
a bond in the sum of one thousand dollars, with good and
sufficient security, that no such lunatic or indigent passenger
shall become a city, town, or State charge within ten years
from the date of said bond. *286

“Sec. 3d. No alien passenger, other than those spoken of in the
preceding section, shall be permitted to land until the master,
owner, consignee, or agent of such vessel shall pay to the
regularly appointed boarding officer the sum of two dollars
for each passenger so landing; and the money so collected
shall be paid into the treasury of the city or town, to be
appropriated as the city or town may direct for the support of
foreign paupers.

**4 “Sec. 4th. The officer or officers required in the first
section of this act to be appointed by the mayor and aldermen,
or the selectmen, respectively, shall, from time to time, notify
the pilots of the port of said city or town of the place or
places where the said examination is made, and the said pilots
shall be required to anchor all such vessels at the place so
appointed, and require said vessels there to remain till such
examination shall be made; and any pilot who shall refuse or
neglect to perform the duty imposed upon him by this section,
or who shall through negligence or design permit any alien
passengers to land before such examination shall be had, shall
forfeit to the city or town a sum not less than fifty nor more
than two thousand dollars.

“Sec. 5th. The provisions of this act shall not apply to any
vessel coming on shore in distress, or to any alien passengers
taken from any wreck when life is in danger.

“Sec. 6th. The twenty-seventh section of the forty-sixth
chapter of the Revised Statutes is hereby repealed, and the
twenty-eighth and twenty-ninth sections of the said chapter
shall relate to the provisions of this act in the same manner as
they now relate to the section hereby repealed.

“Sec. 7th. This act shall take effect from and after the passage
of the same, April 20th, 1837.'

‘And the jury further find, that the twenty-eighth and twenty-
ninth sections, above referred to, are in the words following,
to wit:--

“Sec. 28th. If any master or commanding officer of any
vessel shall land, or permit to be landed, any alien passengers,
contrary to the provisions of the preceding section, the master
or commanding officer of such vessel, and the owner or
consignee thereof, shall forfeit the sum of two hundred dollars
for every alien passenger so landed; provided always, that
the provisions aforesaid shall not be construed to extend to
seamen sent from foreign places by consuls or vice-consuls
of the United States.

“Sec. 29th. If any master or commanding officer of any
vessel shall land any alien passenger at any place within this
State other than that to which such vessel shall be destined,
*287 with intention to avoid the requirements aforesaid,
such master or commanding officer shall forfeit the sum of
one hundred dollars for every alien passenger so landed.'

‘And the jury further find, that the plaintiff in the above
action is an inhabitant of St. John's, in the Province of New
Brunswick and kingdom of Great Britain; that he arrived in
the port of Boston on or about the twenty-sixth day of June, A.
D. 1837, in command of a certain schooner called the Union
Jack, of and belonging to said port of St. John's; there was on
board said schooner at the time of her arrival in said port of
Boston, nineteen persons, who were passengers in said Union
Jack, aliens to each and every of the States of the United
States, but none of them were lunatic, idiots, mained, aged,
or infirm.

*%5 “That prior to the landing of said passengers the sum
of two dollars for each and every passenger was demanded
of the plaintiff by Calvin Bailey, in the name of the city of
Boston, and said sum, amounting to thirty-eight dollars, was
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paid by the plaintiff to said Bailey, for permission to land said
alien passengers in said Boston; said sum being paid by the
plaintiff under a protest that the exacting the same was illegal.

“That said Calvin Bailey was the regularly appointed boarding
officer for said city of Boston, chosen by the City Council
(consisting of the mayor and aldermen) in pursuance of said
act, entitled ‘An act relating to alien passengers'; that as such,
said Bailey demanded and received said sum of thirty-eight
dollars.

‘But whether upon the aforesaid facts the defendant did
promise, the jury are ignorant.

‘If the court shall be of opinion that the aforesaid facts are
sufficient to sustain the plaintiff's claim, then the jury find that
the defendant did promise, in manner and form as the plaintiff
hath alleged, and assess damages in the sum of thirty-eight
dollars.

‘But if the court are of opinion that the aforesaid facts are
not sufficient to sustain the plaintiff's claim, then the jury find
that the defendant did not promise in manner and form as the
plaintiff hath alleged.’

Upon this special verdict the court gave judgment for the
defendant, from which judgment a writ of error brought the
case up to this court.

The case of Smith v. Turner was argued at December term,
1845, by Mr. Webster and Mr. D. B. Ogden, for the plaintiff
in error, and by Mr. Willis Hall and Mr. John Van Buren, for
the defendant in error; at December term, 1847, by *288 the
same counsel upon each side; and at December term, 1848,
by Mr. John Van Buren, for the defendant in error.

The case of Norris v. The City of Boston was argued at
December term, 1846, by Mr. Webster and Mr. Choate, for the
plaintiff in error, and by Mr. Davis, for the defendant in error;
at December term, 1847, by Mr. Choate, for the plaintiff in
error; and at December term, 1848, by Mr. Webster and Mr. J.
Prescott Hall, for the plaintiff in error, and by Mr. Davis and
Mr. Ashmun, for the defendant in error.

It is impossible to report all these arguments. If it were done,
these cases alone would require a volume. The Reporter
selects such sketches of the arguments as have been kindly
furnished to him by the counsel themselves, and omits those
for which he would have to rely upon his own notes.

The arguments reported are those of Mr. D. B. Ogden and Mr.
J. Prescott Hall, for the plaintiff in error, and Mr. Davis, Mr.

Willis Hall, and Mr. Van Buren, for the defendant in error.
Mr. Ogden argued the New York, and Mr. J. Prescott Hall the
Boston case. On the other side, the New York case was argued
by Mr. Willis Hall and Mr. Van Buren, and the Boston case
by Mr. Davis. Although the arguments are placed in the usual
order, namely, one for the plaintiff in the first place, then those
for the defendant in error, and then a concluding argument for
the plaintiff in error, yet it is certain that some of these counsel
never heard the arguments to which, from this collocation,
they might be supposed to reply, arising from the different
terms at which the arguments were made. The Reporter has
observed the order of time in arranging them as he has done.
He knows that some injustice is done to the counsel, but it is
impossible to avoid it.

**6 The points stated upon both sides were as follows,
viz.:--

NORRIS v. CITY OF BOSTON.
On the part of the plaintiff in error it will be contended:--

1. That the act in question is a regulation of commerce of
the strictest and most important class, and that Congress
possesses the exclusive power of making such a regulation.

And hereunder will be cited 11 Pet. 102; 4 Wash. C. C. 379; 3
How. 212; 14 Pet. 541; 4 Met. 285; 2 Pet. 245; 9 Wheat. 1; 12
Wheat. 436; Federalist, No. 42; 3 Cow. 473; 1 Kent, 5th ed.;
2 Story's Const. 506; 15 Pet. 506; 3 N. H. 499.

2. That the act is an impost or duty on imports, and so
expressly prohibited by the Constitution, or is in fraud of that
prohibition. *289

And hereunder will be cited 4 Met. 285; 12 Wheat. 436; Dig.
Lib. 1, tit. 3, De Leg. et Senat. Cons. § 29; 3 Cow. 738; 14
Pet. 570.

3. That it is repugnant to the actual regulations and legally
manifested will of Congress. 9 Wheat. 210; 4 Met. 295; 11
Pet. 137; 12 Wheat. 446; 5 Wheat. 22; 6 Pet. 515; 15 Pet.
509; 14 Pet. 576; Laws U. S. 1799, c. 128, § 46; 1 Story's
Laws, 612, 1819, c. 170; 3 Story's Laws, 1722, Laws of
Naturalization, 1802, c. 28; 1816, c. 32; 1824, c. 186.

D. WEBSTER,
R. CHOATE, For Plaintiff in error.

SMITH v. TURNER.
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The points on behalf of the defendant in error were thus stated
by Mr. Willis Hall and Mr. Van Buren:--

I. This case involves precisely the same question that was
submitted to this court in the case of the City of New York
v. Miln, 11 Peters, 102, which, after two discussions, was
decided, on full consideration, in favor of the State power.

II. The Constitution of the United States is a specific
grant of certain enumerated powers, made to the Union by
existing State sovereignties, coupled with prohibitions upon
the States. If a given power is not granted to the Union or
prohibited to the States, it is a demonstration that it belongs
to the States.

**7 1II. The quarantine laws of the State of New York have
been sanctioned and adopted by Congress, and frequently
adverted to by this court with approbation.

IV. The quarantine charges are merely a common law toll,
granted by the State to the Board of Health of the city of New
York, in the exercise of an undoubted right, which the State
has never, directly or indirectly, given up or abandoned.

V. An historical examination of the earlier laws of the State
will authorize the three following conclusions, to wit:--

1. The people of the State of New York have acted in good
faith. They have not, under color of quarantine or health laws,
attempted to regulate commerce. They have had no object in
view but protection from infectious diseases.

2. The people of the State of New York, when they adopted
the Federal Constitution, did not understand it as depriving
them of this right. They did not suppose their harbours were
to be taken from them, but only that they were to allow the
Union to use them for purposes of war and commerce. Had
they understood it as now claimed, there is no hazard in saying
it never would have been adopted. *290 point contended
for by the defendant in error is contemporaneous with its
formation, and has been continued without objection for half
a century.

The rule in Stewart's case therefore applies, ‘that a
contemporary exposition of the Constitution of the United
States, adopted in practice, and acquiesced in for a number of
years, fixes the meaning of it, and the court will not control it.’

VI. If the law in question is deemed to be in the nature of an
inspection law, it lays no ‘duty on imports or exports,” and
therefore comes not within the prohibitions or provisions of

the tenth section of the first article, or in any manner within
the cognizance of the Federal Constitution.

But if, on the other hand, the court think the tenth section
applicable to this law, then the section itself prescribes the
only redress.

VIL It is not a regulation of commerce, because not so
intended in fact nor by presumption of law; all the physical
instruments or agents on which a regulation of commerce can
act are merely means, and as such common to the States,
unless expressly prohibited to them.

VIII. It is not ‘an impost or duty upon imports,” because
passengers voluntarily immigrating into the country by sea or
land can in no sense be called ‘imports.’

IX. The law in question, so far from being an infringement
of Federal power, is exclusively within the State power. The
end is the health of the city of New York, and of those who
enter it, which is an object not committed to Congress. The
means, a tax upon passengers equally removed from Federal
jurisdiction.

Mr. D. B. Ogden, for the plaintiff in error.

This is a second argument in this case, which has been
ordered by the court, it must be presumed, in consequence of
a difference of opinion upon the case among the members of
the court by whom the former argument was heard.

*%*8 This admonishes me, that, however confident I may
heretofore have felt that the judgment of the Court for the
Correction of Errors in New York ought to be reversed, there
must be great and serious doubts upon the subject. I therefore
enter upon this second argument with a confidence certainly
much lessened, but with a hope of success by no means
extinguished.

By the Constitution of the United States, the people of the
United States have vested certain powers in Congress, and the
people of the several States have vested in their respective
State legislatures other powers. *291

It is to be expected, that, in this complex system, composed
of two governments, difficulties will arise as to the true line
of distinction between the powers of the one government and
the other.

To ascertain and point out with precision where that line is,
and to say, both to the general and to the State governments,
thus far shalt thou go and no farther, is the high and exalted
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duty of this honorable court. It is duty imposed upon it
by the people of the United States, who have declared in
their Constitution that the judicial power of the government
shall extend to all cases in law or equity arising under the
Constitution. No court ever held so exalted a station. It
represents the sovereignty of the people of a great nation.
Its decrees are the decrees of the people, and it is intended
to secure to the people the benefits of their Constitution by
keeping within their proper constitutional bounds all the other
departments of both the general and State governments.

You are now called upon by the plaintiff in error in this case
to examine and decide upon the constitutionality and validity
of a law passed by one of the State legislatures. I feel and
acknowledge, not only the importance, but the great delicacy,
of the question before me.

I know, to use the language of the late chief justice in the
great case of Fletcher v. Peck, that ‘this court will not declare
a law of a State to be unconstitutional, unless the opposition
between the Constitution and the law be clear and plain.” The
duty of deciding upon the constitutionality of this law, you
must perform. You will decide it cautiously, not rashly,-with
great care and deliberation, but at the same time with that
fearlessness which the people of the United States, and my
clients, who consider their constitutional rights violated by
this law, have a right to expect at your hands.

Before I proceed to the argument of the particular points
which arise in this case, | hope I may be pardoned in making
one or two preliminary remarks. They are made with perfect
respect for the court, and for every member of it; and they are
made because, in my humble opinion, they ought never to be
lost sight of by the court when considering a constitutional
question.

In all our courts the judges are bound to decide according to
the law of the land; not according to what they think the law
ought to be, but according to the manner in which they find it
settled by adjudged cases. The judges are bound by the most
solemn obligations to decide according to the law as they find
it. In cases where, perhaps, it was originally a question of great
doubt what the law was, but it has now been rendered *292

certain by a variety of judicial decisions, no judge would,
in ordinary cases, although he might think the law should
have been settled otherwise, feel himself at liberty to decide
contrary to a series of adjudged cases upon the subject, but
would feel himself bound to yield his opinion to the authority
of such cases.

*%9 This court have always, in ordinary cases between man
and man, adhered to this rule.

If this were not so, it will at once be perceived that the law
would remain for ever unsettled, which would be one of
the greatest misfortunes in a community like ours, who are
governed by fixed laws, and not by the whims and caprices
of judges, or of any other set of men. Lord Mansfield, in
delivening one of his opinions, said that it was not so much
matter what the law in the case was, as that it should be settled
and known.

Now if, in questions originally doubtful, the good of the
community requires that they should be considered as settled
by adjudged cases, and what was doubtful before should be
considered so no longer, I ask the court whether adjudged
cases upon points of doubtful construction of the Constitution
are not peculiary within the good sense and principle of the
rule? If, in ordinary questions, it is the interest of the public
that there should be an end of litigation as to what the law is,
is it not emphatically the interest of the public that their great
organic law should be fixed and settled?-that, in points upon
which the construction of the Constitution is doubtful, (and
it could only be when that construction is doubtful that the
case could come before this court,) the construction given by
adjudged cases should be adhered to?

If in ordinary cases between man and man it is important that
the law should be settled, it seems to me that it is infinitely
more important to the community that the construction of
the Constitution should be settled. It is all-important to every
citizen of the United States that he should know what his
constitutional rights and duties are. This, in many cases, can
only be learned by the decisions of this court. And if those
decisions are to be changed with every change of judges, what
are our constitutional rights worth? To-day they are one thing,
to-morrow another.

Instead of being fixed and stable, they change with the
opinions of every new judge, they become unstable as the
wind, and our boasted constitutional rights may be said no
longer to depend upon law, but we hold them according to the
whims and caprice of the judges who may happen to be on
the bench of this court. *293

I press this point no further. I repeat it, the observations which
I have made upon it are submitted most respectfully to the
court. I hope I have not pressed them in an offensive manner.
I certainly mean not to do so. I feel their importance to my
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clients and to the people at large, and I hope the court will
excuse any undue earnestness in my manner.

My clients feel that their constitutional rights, as settled by
former adjudications of this court, have been violated by
the law of New York, and they claim the benefit of the
construction of the Constitution as settled by those former
adjudications.

There is one other point to which I wish to call the attention
of the court prior to entering upon the argument of the case.
The rights of the State governments were urged with great
vehemence by the counsel for the defendant in error upon the
former argument. And in every argument which I have ever
heard in this court, in which the validity of State laws came
in question, the same argument has been urged, and pressed
with equal vehemence. I have views upon this subject which
I wish briefly to submit to the consideration of the court.

**10 We talk a great deal of the sovereignty of the United
States and of the sovereignty of the several States. I hold that
the only sovereignty in this country is in the people. From
them, humanly speaking, proceed all the powers possessed
by those who govern them. I know and acknowledge no
other sovereign than the people. Whatever powers the
general government possess are given to them by the people.
Whatever powers the State governments possess are given by
the people in the several States. The whole sovereignty of the
country being in the people, they have the right to parcel it
out, and to place it in the hands of such agents as they, in their
wisdom, think proper.

The people of the United States, and the people of every
State in the Union, having, by their conventions, adopted the
Constitution of the United States, and thus become parties to
it, have given and vested certain powers in the government
of the United States; and in the strongest terms have declared
that all those powers are to be exercised independent of all
authority of the local State governments, because they have
made it incumbent upon the members of the several State
legislatures to take an oath to support this Constitution, thus
making the government of the United States, and intending to
make it, supreme so far as the powers vested in it are granted
by the people.

I apprehend, therefore, that the questions arising under
this *294 Constitution are, and must be, decided by the
Constitution itself, without reference to State rights or to State
legislation, or to State constitutions. This Constitution, as far
as it goes, is paramount to them all.

This Constitution is a most solemn instrument, to which all
the people of the United States are parties. In construing it,
we must look at its words. Where they are plain, and their
meaning certain, there can be no doubt that in construing it
we must give the words their full effect. The great object is to
find out and ascertain the intent and meaning of the people in
adopting the Constitution, and where the words express that
meaning clearly, there can be no room for cavil or doubt.

Where the words used are such as may bear two constructions,
and it is a matter of coubt what construction they ought to
receive, then we must resort to other means of construing it.
We must examine, first, the reasons and objects for which the
Constitution was formed and adopted, and take care that in
giving a construction to it we do not thwart the object and
intention of those who framed and adopted it.

In order to assist us in ascertaining what was the intention of
any particular clause of the Constitution, we may refer to the
proceedings of the convention by whom it was formed, and
we may there discover what was their intention when they
inserted the clause under consideration. And we may refer to
early and contemporaneous constructions given to it by those
who were called upon to act under it, because the persons
who lived and acted at the time the Constitution was formed
are more likely to know what was its intention than we are at
this day; and it is upon this principle that contemporaneous
constructions of any law are always resorted to, and deemed
of great weight.

*%11 There is one other observation upon this point which
I deem worthy of consideration upon this subject of State
rights. The argument resorted to upon the other side is, and
always has been, that the State governments were in existence
anterior to the formation of the Federal government, that
the State governments were perfectly free and independent
governments, and that the Constitution of the United States is
one of limited powers, and that all the powers not expressly
given to it, and not expressly taken away from the State
governments, remain in the State goverments. Let us examine
this argument a little.

It is true that, when the government of the United States was
first organized under the Constitution, there were existing
in the Union thirteen separate independent States, all having
constitutions formed and established, or recognized, by the
people. *295 These governments were organized by the
people in the several States with such powers as the people
chose to give them, but with no other powers. When the
national government was formed, the powers of the State
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governments were, to a certain extent, taken away, and vested
in the national government.

Since the establishment of the present government of the
United States, the people, in many of the States, have done
away with their old constitutions, and adopted new ones. This
is the case in Massachusetts, Connecticut, New York, New
Jersey, Pennsylvania, Maryland, and Virginia. Whether it be
so in any other of the old States I am not sure. In Maine and
Vermont in the East, and in all the new States in the West
and Southwest, the State governments came into existence
subsequent to the formation of the Constitution of the United
States. And it is worthy of remark, that, in every one of these
new constitutions, without, as I believe, a single exception,
there is a provision that the members of the State legislatures
and the judicial and executive officers shall take an oath to
support the Constitution of the United States.

What is the meaning and effect of this provision? Does it
not amount to a declaration by the people to the bodies
constituted by the Constitution,-Remember, while we have
given you certain powers, we apprise you that we have already
given powers to the general government, and you hold the
powers now given to you upon condition that you support the
Constitution of the United States, and you shall take an oath to
do so, before you shall exercise any of the powers with which
we have intrusted you? This amounts to an acknowledgment
of the supremacy of the government of the United States, and
of the Constitution of the United States, so far as, by a fair
construction of it, it goes. And what that construction is, this
court are to decide. And, in my view of the Constitution, it is
idle to talk of an invasion of State rights as a reason for not
giving a fair and just construction to it.

The very thing the people intended when they adopted the
Constitution of the United States was, that it should be the
supreme law of the land, and that this court should have the
power of construing it in all doubtful cases.

**]12 One of the wisest things ever said by Mr. Madison

will be found in his account of the proceedings of the
convention who formed the Constitution, at page 923, Vol.
II., of the Madison Papers, where he says, ‘There was less
danger of encroachment from the general government than
from the State governments, and that the mischiefs from
encroachments would be less fatal if made by the former
than if made by the latter.” And in page *296 924 he says,
‘Guards were more necessary against encroachments of the
State governments on the general government, than of the
latter on the former.’

Having made these preliminary observations, which I think
the case called for, and which I hope the court will not think
out of place, I propose now to argue the case presented to the
court by this record for its consideration. I shall confine my
remarks entirely to the case from New York. I have purposely
kept myself in total ignorance as to the facts and points in the
Boston case. I have no concern in that case, and kept myself,
therefore, ignorant upon the subject of it, lest in the course of
my argument I might be led to say something in relation to a
case with which I have no business to interfere.

Before entering upon the argument, it is necessary that the
court should distinctly understand the points in controversy
between us.

The action in the State court, the judgment in which this court
are now asked to review, was an action of debt brought by the
plaintiff, the health-officer of the city of New York, against the
defendant below, in order to recover the sum of one dollar for
each steerage passenger brought by the defendant, the master
of a British ship, which arrived in New York with two hundred
and ninety-five steerage passengers, brought on board the said
ship from Liverpool, in England, to the port of New York. The
plaintiff below claimed to be entitled to recover this amount
from the defendant, upon the ground that he was entitled to
recover it under and by virtue of an act of the legislature of
the State of New York.

To this declaration the defendant filed a demurrer, alleging as
a cause of demurrer that the statute of New York under which
the plaintiff made his claim was void, it having been passed
in violation of the Constitution of the United States.

The plaintiff joined in demurrer, and the only question
therefore raised by the pleadings was the validity of the statute
of New York on which the action was founded.

The action was commenced in the Supreme Court of the State.
Upon the argument of the demurrer, the court sustained the
validity of the law, and gave judgment for the plaintiff. The
defendant below brought his writ of error, and carried the case
up to the Court for the Correction of Errors in New York, the
highest court in that State. The Court of Errors affirmed the
judgment of the Supreme Court, and the case is now brought
by writ of error to this court, under the provisions of the
Judiciary Act of 1789.

*%*13 The single question, therefore, presented to the court
by this record is, whether the statute of the legislature
of New York *297 wupon which the act is founded is
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an unconstitutional and invalid law, or whether it is a
constitutional and valid law.

In order to decide this question, we must first understand what
the law is. It will be found in the first volume of the Revised
Statutes, 2d ed., p. 436.

‘Sec. 7. The health-commissioner shall demand and be
entitled to receive, and in case of neglect or refusal to pay
shall sue for and recover, in his name of office, the following
sums from the master of every vessel that shall arrive in the
port of New York, viz.:--

‘1. From the master of every vessel from a foreign port, for
himself and each cabin passenger, one dollar and fifty cents;
for each steerage passenger, mate, sailor, or mariner, one
dollar.

‘2. From the master of each coasting-vessel, for each person
on board, twenty-five cents; but no coasting-vessel from the
States of New Jersey, Connecticut, and Rhode Island shall pay
for more than one voyage in each month, computing from the
first voyage in each year.

‘Sec. 8. The moneys so received shall be denominated
hospital moneys, and shall be appropriated to the use of the
marine hospital, deducting a commission of two and one half
per cent. for collection.

‘Sec. 9. Each master paying hospital moneys shall be entitled
to demand and recover from each person for whom they shall
be paid the sum paid on his account.

‘Sec. 10. Every master of a coasting-vessel shall pay to the
health-commissioner, at his office, in the city of New York,
within twenty-four hours after the arrival of his vessel in the
port, such hospital moneys as shall then be demandable from
him; and every master, for each omission of such duty, shall
forfeit the sum of one hundred dollars.’

By the thirteenth section it is made the duty of the
commissioners of health to account annually to the
Comptroller of the State for all moneys received for the use of
the marine hospital; and if such moneys shall, in any one year,
exceed the sum necessary to defray the expenses of their trust,
including their own salaries, and exclusive of such expenses
as are to be borne and paid as part of the contingent charges
of the city of New York, they shall pay over the surplus to
the treasurer of the Society for the Reformation of Juvenile
Delinquents in the city of New York, for the use of the said
society.

It is by a subsequent section declared, that there shall be paid
to the Society for the Reformation of Juvenile Delinquents the
sum of eight thousand dollars.

By referring to the same book, 1 Revised Statutes, 2d ed.,
417, it will be found that the board of health in the city of
*298 New York consists, besides the mayor of the city,
of the health-officer, the resident physician, and the health-
commissioner.

The health-officer is to reside at the quarantine ground, to
board and examine any vessel arriving, &c., and to have the
charge of the hospital at the quarantine ground.

**14 The resident physician and the health-commissioner
are to reside in the city, and shall meet daily at the office of
the board of health in the city during certain portions of the
year. And they are to receive an annual salary of one thousand
dollars each, to be paid out of the moneys appropriated for the
use of the marine hospital.

In page 425, section 43, all passengers placed under
quarantine, who shall be unable to maintain themselves, shall
be provided for by the master of the vessel in which they shall
have arrived.

These laws, then, impose a tax upon all passengers arriving at
the port of New York. Have the legislature of New York the
constitutional power to impose such a tax? It is a tax, not only
upon foreign passengers, but a tax upon every citizen of the
United States arriving coastwise at that port. But we have in
this case to deal only with that part of the act imposing a tax
upon foreigners arriving in a foreign ship from a foreign port.

The principal ground upon which the validity of the law is
attempted to be supported is, that it is a part of the quarantine
system which it is essential for the safety and health of the
city of New York that the legislature of that State should have
the power of establishing, which power they never intended
to part with when they adopted the Constitution of the United
States.

Let us stop here and examine into the strength of this
argument, which is the very corner-stone upon which the
whole fabric of this statute is attempted to be reared and
sustained.

That every community has a right to provide for its own safety
is readily admitted. Salus populi est suprema lex, is a maxim
always true in all nations, and is acted upon by all civilized,
as well as all uncivilized, nations. I admit it in its fullest force.
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The quarantine laws of New York are upon this principle to
be justified and maintained.

A brief reference to a part of their history may not be without
its use in this case.

The Constitution having given to Congress power to regulate
the commerce of the country with foreign nations and
between the several States, under that power Congress have
passed laws in relation to ships and vessels of the United
States, as the means by which commerce is carried on, and
*299 therefore within their power as having the power
to regulate commerce; and these regulations have made it
incumbent on vessels arriving at the different ports of the
United States to make entries at the custom-house within a
given time, with a manifest of their cargoes, &c., and make
provision that the cargoes shall be entered by the importers
within a given time.

It was found that some of the provisions of the quarantine
laws of New York interfered with these provisions of the
court of the United States. These laws compel vessels to
come to anchor at the quarantine ground, in certain cases to
land their cargoes there, and contain several other provisions
of this kind. It was stated by one of the learned counsel,
that a correspondence upon the subject of these laws, after
repeated visitations of the yellow-fever, took place between
John Jay, the then governor of New York, and the President
of the United States, upon the subject of these laws, which
correspondence produced the act of Congress to which I shall
presently draw the attention of the court.

**15 It is certainly not necessary for me to say that John

Jay was, not only one of the purest and best men this country
has produced, but one of the best lawyers in the country,
well acquainted with the Constitution, and familiar with all
its provisions. He, together with Mr. Madison and General
Hamilton, wrote the Federalist, a book well known to this
court, and he was the first chief justice of this court.

Now, from the statement of the counsel, Mr. Jay was so
strongly convinced that the exclusive power of regulating
commerce was vested in Congress, that he believed that
several of the provisions of the quarantine law interfered with
the power of Congress, and that, although it was deemed
by him and the legislature of the State that those provisions
were essential parts of the quarantine laws, yet, in order to
give them validity, an act of Congress was necessary. Hence
his correspondence with the President, and hence the act of
Congress to which I will now draw your attention.

It will be recollected as an historical fact, that, in the spring
of 1794, Mr. Jay was sent as minister to England, for the
purpose of endeavouring to make an amicable settlement
of our differences with England, which then threatened an
immediate war between the two countries. Mr. Jay's treaty
was made in November, 1794; he returned to the United States
in the spring of 1795, and was elected governor of New York
during his absence.

The yellow-fever had first made its appearance, and raged
with great violence, in Philadelphia, in 1793. In 1795, in the
*300 summer, it broke out in New York, and raged there
with considerable violence. It was no doubt immediately after
this fever had subsided that the attention of the governor and
legislature of New York was called to the quarantine laws, and
thus, no doubt, the correspondence of which the counsel has
spoken took place between Governor Jay and the President.
And we find in 1 Story's Laws of the U. S. 432, an act passed
on May 27th, 1796, entitled ‘An act relative to quarantine,’
which authorizes the President to direct the revenue-officers,
and the officers commanding forts and revenue-cutters, to
aid in the execution of the quarantine and health laws of the
States, in such manner as may appear to him necessary. This
was a short law, consisting of one short sentence, in substance
as [ have stated it.

In February, 1799,-in less than three years afterwards, and
after the yellow-fever had again made its appearance and
raged with great violence in New York in 1798,-Congress
passed another law on the subject, (Ibid. 564,) which declares,
that ‘the quarantines and other restraints which shall be
required and established by the health-laws of any State, or
pursuant thereto, respecting any vessels arriving in or bound
to any port or district thereof, whether from a foreign port or
place or from another district in the United States, shall be
duly observed by the collectors and all other officers of the
revenue of the United States.

**16 ‘And the Secretary of the Treasury is authorized, in
respect to vessels which shall be subject to quarantine, to
prolong the terms limited for the entry of the same, and the
report and entry of their cargoes, and to vary or dispense with
any other regulations applicable to such reports.

‘Provided, that nothing herein shall enable any State to collect
a duty of tonnage or import without the consent of Congress.’

The other sections of the act relate to the manner in which
cargoes are to be landed, &c.
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Now this law shows, that, notwithstanding the great principle
that every community has a right to provide for the safety of
its people, by preventing the introduction of contagious and
infectious diseases, yet, in the opinion both of Governor Jay
and of Congress, so exclusive is the power of Congress to
regulate commerce, that its aid and consent are necessary in
order to give validity to the quarantine laws of the different
States. And so cautious were Congress in giving their aid and
consent, that they made an express condition in the proviso,
‘that nothing herein shall enable any State to collect a duty of
tonnage or import without the consent of Congress.” *301

And if T shall hereafter succeed in proving that this tax upon
passengers is an import duty, then it is not only prohibited by
the Constitution, but by this act of Congress.

Having given this brief history of the introduction of the
system of quarantine, I shall now proceed to inquire whether
the law, the validity of which is not called in question, is a
quarantine law.

I would here, however, premise, that in this argument
the quarantine systems, such as they were, which were
established by the legislature of the different States prior to the
organization of the general government, can have no bearing
upon the question now under our consideration, because
anterior to that time there can be no doubt that the several
State legislatures had a constitutional power to make such
regulations upon the subject as they thought proper. Since
the organization of the Federal government, the quarantine
laws of the State are enforced by the consent of Congress in
the acts to which I have already referred, subject, however,
to the conditions imposed by these acts; and so far as the
condition upon which the assent of Congress was given has
been violated, the laws are void.

But the question which I now propose to discuss is whether
the law, the validity of which is called in question, can be
considered as a part of the quarantine system of the port of
New York.

I understand the principle of these laws to be this. The State
has the right, and it is imposed upon it as a most solemn duty,
to provide for the safety of its citizens by preventing, as far as
human means can prevent it, the introduction among them of
contagious and infectious diseases.

This I understand to be the object and the end of all quarantine
laws. In order to do this, the authorities of the State have the
right to prevent the introduction into the city of New York of

all persons laboring under an infectious or contagious disease.
They have the right to prevent the landing of any merchandise
or other thing which is deemed calculated to produce infection
and disease. They have the right to prevent any ship or vessel,
which is likely to have the seeds of contagion or infection on
board of her, from coming to the city until properly cleansed.
Having these rights, they must necessarily have all the rights
and powers which are essential to their due exercise. They
have, therefore, the right to board and examine every ship or
vessel arriving at the port, for the purpose of ascertaining the
state of health of the persons on board. They have the right to
examine into the cause, as to its nature and state and condition.
They have the right to *302 examine into the state of the
ship, and to have her properly cleansed, and they have a right
to detain any ship or vessel at the quarantine ground for a
length of time sufficient for all these purposes. All these rights
are acknowledged and readily admitted to belong to every
State in the Union. The expenses attending such examinations
and searches may perhaps be considered in the light of port
charges, and may therefore be properly chargeable to the ship
or vessel. No complaint is made upon that subject. They are
by the law charged upon the ship.

**%17 Now what has the passenger-tax to do with all this?
Is it in any way necessary that this tax should be laid upon
passengers? What is its declared object? It is to establish and
support a marine hospital, to pay the salaries of a physician
and his assistant, who reside in the city of New York, and to
support a society for the reformation of juvenile delinquents
or convicts.

Take the most favorable view of the case, and it is moneys
raised, not to enable the authorities of New York to prevent the
introduction of disease into that city, but to pay the expenses
attending the exercise of the power of the State to protect
its citizens from the consequences of disease already in the
city. It is a tax to save the State the expense of protecting
its citizens from disecase within the city, and it is not a
means of preventing the introduction of disease. It is a tax
upon passengers for the benefit of the State of New York,
and so the legislature of that State evidently consider it, by
appropriating it to objects totally unconnected with the system
of quarantine.

By an act of the legislature of New York, 2 Rev. Stat.
430, it will be found that the sums to be levied by the
former law upon the master, mate, and seamen are no
longer to be collected by the health-commissioner, but by
the trustees of the seaman's fund, &c. And by section fifty-
four, page 439, it is declared that the eight thousand dollars
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appropriated by the former act in aid of the Society for the
Reformation of Juvenile Delinquents in the city of New York
shall continue to be paid by the health-commissioner out
of the moneys collected from passengers; but if the amount
collected from passengers should be insufficient (after paying
all the expenses of the quarantine establishment at Staten
Island) to meet the eight thousand dollars more appropriated
from the hospital funds for the support of the Society for the
Reformation of Juvenile Delinquents in the city of New York,
then the balance to make up the eight thousand dollars shall
be appropriated annually from the State treasury. *303

This act is evidence of two things:--

1st. That the passenger-tax is no part of the quarantine system,
but is resorted to as a means of paying the expenses attending
its execution.

2d. That the funds are applied to the relief of the State treasury.

I have thus stated the reasons why the imposition of this tax
cannot be considered as any part of the quarantine laws, and
by declaring it to be unconstitutional this court will not in the
least interfere with the quarantine laws of the States. This law
imposes a tax; it is treated as a tax levied upon passengers
throughout the whole law; and the only question in the case
is, whether the legislature of the State of New York can, in
consistency with the provisions of the Constitution of the
United States, impose and collect such a tax, and it is to this
question that my argument will be applied.

Similar provisions, it is said, are made in several of the States.
I do not stop to examine into the provisions of the different
State laws upon the subject, for this plain reason:-the more
State laws that have been passed upon this subject, the greater
the necessity there is of this court's interference. If the State
legislatures have the power to impose a tax upon passengers,
the amount of that tax must be fixed at such a rate as the
different legislatures in their wisdom may think proper to fix it
at. Hence the court will perceive that the tax upon a passenger
arriving in the United States may differ, and in all probability
will differ, in amount in each State having a seaport, and thus
destroy that uniformity of taxation upon persons arriving here
which nothing but an act of Congress can establish, and which
the interest of the country requires.

**18 The question now to be discussed is, whether the
legislatue of the State of New York have a constitutional
power to impose a tax upon foreigners arriving at the port of
New York from a foreign port.

By the Constitution of the United States the people of the
United States intended, instead of the old Confederation, to
form a national government. However we may differ in our
opinions as to the power of the general government upon
some subjects relating to our internal affairs, I think all must
admit, that, in regard to all our relations as a nation with
other nations, or the subjects or citizens of other nations,
the whole power of the country is placed by the people
in the hands of the general government. Power is given
to Congress to regulate commerce with foreign nations, to
collect imposts and duties, to declare war and to make peace,
to raise and support an army or navy. Power is given to
the national government *304 to make treaties, &c., with
foreign nations; in short, to manage all matters which may
arise between this nation and any other. This is the spirit of
the whole Constitution; it was one of the causes, if not the
principal cause, of its formation and adoption.

Now, what shall be the intercourse between the United States
and a foreign nation, and between our citizens and their
citizens or subjects, and upon what terms that intercourse
shall be carried on, are clearly national questions, and as such
must be decided upon by the national government. The States
can have no possible constitutional power in any manner to
interfere with it.

It can be no answer to this to say, that, until Congress pass
some regulations upon the subject, the States may make their
own regulations upon it; because this is a national question. It
is a subject which the States have no right to touch or interfere
with in any manner. It is a subject upon which the people have
intrusted them with no power.

If I am right in this, it seems to me to follow, that whether
foreigners upon their arrival in the United States shall or shall
not be compelled to pay a tax, before they will be permitted to
put their feet ashore in this land of liberty, is a question which
belongs exclusively to the general or national government.
If this be a correct view of the case, then it follows that, in
passing the law the validity of which we are now discussing,
the legislature of New York have exceeded their powers and
authority, and have improperly trenched upon the powers of
the national government, and their act is therefore void.

Let us pursue this point a little further.

If the legislature of the State of New York have the right to
impose a tax upon foreigners arriving at the ports of New
York, then the amount of the tax is necessarily wholly within
their power and discretion. They may impose a tax of one
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dollar upon each passenger, or a tax of one thousand dollars.
It will thus be plainly perceived that they may totally prohibit
the importation of foreigners into the ports of New York, and
thus thwart what may be considered the settled policy of the
general government upon this subject.

*%19 Again, Congress have passed several laws in relation
to passengers. They have, it is true, imposed no import duty
upon their arrival in the United States. Does not this, in effect,
amount to a declaration on the part of Congress that they shall
pay no such duty? Is it competent for a State legislature to say,
If Congress do not impose a duty upon passengers, they have
not legislated on the subject,-we will therefore impose such
a duty? *305

According to this argument, if Congress think no duty should
be paid upon foreign passengers arriving in the United States,
yet they must impose some duty, or the State legislatures may
impose such a duty as they in their discretion think proper.

Thus far my argument upon this point is that the whole subject
of the admission of foreigners into the United States, and the
terms upon which they shall be admitted, belongs, and must
belong, exclusively to the national government.

I proceed now to take another view of the case.

The law of New York imposes a tax. It imposes a tax upon
persons brought or imported into the United States. Is not that
an impost?

The Constitution, in express terms, prohibits, the State from
passing any law imposing duties or imposts on imports
without the consent of Congress. The precise words of this
section of the Constitution are worth attending to upon this
point:-‘No State shall, without the consent of Congress, lay
any imposts or duties on imports or exports,” &c.

Not upon goods or merchandise imported, but upon imports,-
upon any and every thing imported or brought into the
country. And the words include men, as well as merchandise.
That the meaning of the word imports includes men as well as
things cannot, it seems to me, be denied. In common parlance,
we say, when a new manufacture is established, in which
we have had no experience, we must import our workmen
from Europe, where they have experience in these matters.
When we speak of the great perfection which any particular
manufacture may have arrived at in a short time, we say the
workmen were imported from Europe.

But another clause in the Constitution throws great light upon
this subject:-‘The migration or importation of such persons as
any of the States now existing shall think proper to admit shall
not be prohibited by Congress prior to the year 1808, but a tax
or duty may be imposed on such importation not exceeding
ten dollars for each person.’

I propose detaining the court for a short time by making a
few observations upon this clause of the Constitution. It is a
limitation upon the powers of Congress. Now, a limitation of
a power admits the existence of the power limited. Congress,
then, had by the Constitution, by the admission contained in
this clause of it, power to prohibit the migration or importation
of any persons other than citizens of the United States into
the country, and they had the power, by the like admission,
to impose a tax or duty upon such importation. If Congress
had such power, whence did they derive it? What part of the
Constitution gave it to them? *306

*%20 They had power to collect and lay duties upon imports.
They had power to regulate commerce with foreign nations,
and they had all the powers necessarily belonging to a general
national government, as it regards foreigners.

As the limitations in that clause of the Constitution were
imposed but for a limited time, and as that time has long
since expired, Congress now possess all the powers which the
Constitution gave them, subject no longer to the limitations
contained in this clause, which has expired by its own
limitation.

Congress have, therefore, now the power,--
1. To prohibit migration of foreigners altogether.

2. To impose such an import duty upon their arrival in the
United States as Congress in their wisdom may think proper.

This, I presume, will not and cannot be denied.
Now, if Congress have that power, it is derived either,--
1. From the power to lay and collect import duties.

2. From the power of regulating commerce with foreign
nations.

3. Or from its being an attribute necessarily belonging to the
national government.

And if Congress derive the power from any one of these
sources, their power is necessarily exclusive of any State
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authority upon the subject. As to imports, I have already
shown that the States are expressly prohibited by the
Constitution from laying or collecting any such duties. As to
the power to regulate commerce with foreign nations, I intend
to endeavour to show, in a subsequent part of my argument,
that that power is also exclusive of the State legislatures. As to
the authority derived from the fact, that it is an attribute of the
national government, there can be no doubt that, in that view
of the case, the State governments can have no concurrent
power on the subject.

If, therefore, Congress possess the power of levying an import
duty upon persons imported or brought into the United States,
if they have the power to prohibit the importation of them
altogether, no State can have such power, and the law of the
State of New York is unconstitutional and void.

But it is said that this clause of the Constitution was only
intended to be applicable to slaves which might be brought
into the United States. It seems to me that this argument
cannot avail the opposing counsel. Because, if this be so, then,
as I have already shown that this clause was a limitation upon
the powers of Congress, if that limitation extended only to
slaves, then the powers of Congress, so far as they relate to
free foreigners migrating to the United States, were left, and
now exist, wholly unlimited, except so far as limitations may
be *307 found in the words of the Constitution or in the
nature of the case.

But the convention intended, as the words of the clause
evidently show, that the provision should not be confined to
slaves. 3 Madison Papers, 1429.

Mr. Gouverneur Morris objected, that, as the clause now
stands, it implies that the legislature may tax freemen
imported. Colonel Mason admitted this to be so, and said ‘that
it was necessary for the case of convicts, in order to prevent
the introduction of them.” With this explanation, the clause
was passed unanimously.

*%21 1 shall here leave this point in the case.

I think I have shown that this tax is an impost, and that the
State of New York has no constitutional power to lay and
collect it, without the assent of Congress, and if collected, it
must be paid into the treasury of the United States.

But we were told upon the former argument, that no import
duty could be laid upon white men. I have shown that such
was not the opinion of the framers of the Constitution. But
what is this law of New York? It imposes a tax upon every

passenger brought or imported into the port of New York.
Such a tax is an impost. And if it be true that no impost can
be laid upon white men, by what authority does the State of
New York impose such a duty upon every passenger, white or
black, bond or free? Because we call it a tax, not an impost;
as if a change of the name can alter the nature of the thing.

This law is not only an impost, but a regulation of commerce;
and I propose now to inquire whether, as such, it must not be
considered as unconstitutional and void?

In discussing this question, it is not my intention to go into
a lengthened and minute consideration of the several cases
which have been heretofore decided in this court, in which
the validity of State laws has been the subject of decisions
here. These cases were so fully considered in the License
cases decided at the last term, that every member of the court
must be familiar with them. To enter now into a labored
examination of them would, therefore, be little less than a
waste of the time of the court.

‘Congress have power to regulate commerce with foreign
nations, and among the several States, and with the Indian
tribes.’

What is the meaning of the word commerce in this clause of
the Constitution? It becomes necessary to settle the meaning
of the word. Chief Justice Marshall, in the case of Gibbons
v. Ogden, 9 Wheat. 189, says, speaking of this word,-‘The
counsel for the appellee would limit it to traffic, to buying
and *308 selling, or the interchange of commodities, and
do not admit that it comprehends navigation. This would
restrict a general term, applicable to many objects, to one
of its significations. Commerce undoubtedly is traffic, but
it is something more; it is intercourse. It describes the
commercial intercourse between nations in all its branches,
and is regulated by prescribing rules for carrying on that
intercourse.’

And in the same case, page 193, Chief Justice Marshall
says,-‘It has, we believe, been universally admitted, that these
words comprehend every species of commercial intercourse
between the United States and foreign nations.’

Commerce, then, is intercourse, and Congress have the power
of regulating that intercourse; and, as I shall contend, the
exclusive power of regulating the intercourse with foreign
nations. The Constitution draws a plain distinction between
the commerce with foreign nations and the commerce among
the several States. If there were no such distinction, the law
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would have been differently expressed; the power to regulate
the commerce of the United States would have included both.

*%22  Why is this marked distinction made in the
Constitution?

The regulation of the commerce with foreign nations,
including the regulation of all our intercourse with them,
may, in many instances, materially affect the relation between
us and foreign nations. It may often lead to war. It may
become the subject of treaties. All which considerations show
that it is a national question, from which the States must
be absolutely excluded. Not so with the power of regulating
commerce among the States. This is a mere internal matter
among ourselves, with which foreigners can have nothing to
do. They can know only the one government, and can do
nothing with the State governments. The power to regulate
this internal commerce is vested in Congress, and they may
exercise it or not, as they think proper; and until they do
exercise it, it is possible that the States may have power to
regulate the matter among themselves. Not so with foreign
commerce. Foreign nations know nothing of the States, and
can look only to the general government. With respect to
foreign commerce, it is essential that the regulations should
be uniform throughout the whole country, so that the different
nations should know the terms upon which their commerce or
intercourse with this country can be carried on.

In all cases where the right of commercial regulations comes
before this court, this distinction should never be lost sight
of. In cases of commerce among the States, if Congress do
not exercise the powers given to them, it may be matter of
doubt *309 whether the State legislatures may not make
regulations of the commerce among themselves, and those
regulations may be good until Congress shall undertake to
make the regulations. And all the cases where it has been
admitted by any judge of this court that the States have a
concurrent power to make such regulations of commerce will
be found to be of that nature. The two leading cases are
Gibbons v. Ogden, 9 Wheat. 1, and Wilson v. The Black Bird
Creek Co., 2 Peters, 245. They will both be found to be cases
of internal commerce among the States.

In the case of the City of New York v. Miln, 11 Peters, the
opinion of the court was delivered by Mr. Justice Barbour.
He says,-“We shall not enter into any examination of the
question whether the power to regulate commerce be or be
not exclusive of the States, because the opinion which we
have formed renders it unnecessary; in other words, we are of
opinion that the act is not a regulation of commerce, but of

police; and that, being thus considered, it was passed in the
exercise of a power which rightfully belonged to the State.-If,
as we think, it be a regulation, not of commerce, but police,
then it is not taken from the States.” (p. 132.)

In that case, the law of New York was considered as a part
of its system of poor laws, and was, therefore, held to be
constitutional. But even in that case Judge Story dissented
from the opinion of the court, and stated that Chief Justice
Marshall had been of opinion, upon the former argument of
the case, that the law of New York was unconstitutional.

*%23 In Judge Story's opinion, we find this paragraph (p.
161):-‘The result of the whole reasoning is, that whatever
restrains or prevents the introduction or importation of
passengers or goods into the country, authorized and allowed
by Congress, whether in the shape of a tax or other charge,
or whether before or after arrival in port, interferes with the
exclusive right of Congress to regulate commerce.’

And this is in strict conformity with the doctrine established
in the case of Brown v. The State of Maryland, 12 Wheat. 419.
That was also the case of an imported article from a foreign
nation, upon which the plaintiff in error had paid a duty upon
its importation. The State undertook, by law, to say that he
should not sell it without a license.

The court decided that the duty required and paid upon the
importation of the article was a regulation of commerce, and
that, upon paying that duty, the importer had a right to sell
the article; else the importation of it would be of no use to
him, and he would have complied with the regulations of
Congress to no purpose, if, after paying the duty, he could not
sell the *310 article, which was the sole and only object of
its importation.

The court said, that, although the imported article was within
the State, yet, so long as it remained in the original package
in which it was imported, it could not be considered as having
become so identified with the mass of property in the State as
to subject it to the power of taxation by the State.

In support of the doctrine for which I am now contending, 1
beg to refer the court to the opinion of Judge Johnson in the
case of Gibbons v. Ogden, 9 Wheat. 227, by which it will be
found that he takes the distinction between foreign commerce
and the commerce among the States. The court declared that
the power to regulate is exclusive, although that was a case of
collision between the State law and the law of Congress.
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In the case of Brown v. The State of Maryland, the decision
of the court was substantially the same.

I contend, then, both upon principle and upon authority,
that the power to regulate commerce with foreign nations
is vested in Congress exclusively, that the States have no
power to interfere with it; that commerce means intercourse,
and that passengers are as much a part of that commerce
and intercourse as goods or merchandise; that no State has
the power of making any regulations upon the subject, and
most assuredly not of laying and collecting an import duty
upon passengers imported or brought into the United States.
1 Tucker's Black., Appendix, page 150; 3 Madison Papers,
1585.

Before I leave this point of the case, I would call the attention
of the court to the opinion of our State legislature upon this
subject,-an opinion entitled to some little weight in this case.
(Mr. Ogden here read the resolution passed by the legislature
of the State of New York, in February, 1847.)

*%24 In the opinion, then, of the legislature of New York,
passengers are a part of the commerce of the country, which
Congress have the power to regulate, and the regulation of
it belongs to Congress by virtue of the Constitution, and
the State legislature cannot legislate on the subject. This, it
seems to me, is the plain language of this resolution. Now, |
think taxing passengers has something to do with regulating
the commerce and intercourse between the United States
and foreign nations, and in the language of the legislature
in this resolution, that regulation ‘belongs, by virtue of the
Constitution, to Congress.’

The case of pilots has frequently been referred to as a
regulation of commerce, and therefore within the powers
given to Congress; and in these cases the power of Congress
has never been held to be exclusive, but State laws are
constantly passed *311 on that subject, and their validity has
never been questioned. I propose to make a few observations
upon this subject.

The only power which Congress can possess over pilots
must be derived from the power given to them to regulate
commerce. There is no express power given as to the
regulation of pilots. And unless the regulation of pilots can be
considered as a regulation of commerce, it is not within the
constitutional power of Congress.

And it may be well doubted whether the regulation of
pilots can be considered as a regulation of commerce. Pilots

are rather a necessary aid to the successful carrying on of
commerce than a regulation of commerce itself.

A power to regulate commerce would hardly confer the
power of regulating ship-carpenters, and yet they are essential
to create the very means, and the only means, by which
commerce can be carried on. Pilots are, it seems to me,
rather to be considered as belonging to the port arrangements,
such as the places where ships from different places may
be anchored, as to the wharfage, &c., all of which are
now considered as regulations of commerce, although the
commerce of the country may be, and often is, materially
affected by them.

The regulations of commerce should be uniform throughout
the whole country. This never can be the case in the regulation
of pilots. Different skill and experience are required at
different ports. The distance which the pilot must conduct
vessels is different at different ports; the dangers to be avoided
are more numerous and greater at some ports than others. The
charges of pilotage must, therefore, be greater at some ports
than at others. No uniform regulations can, therefore, be made
upon the subject. The whole spirit of the Constitution is, that
the commercial regulations of Congress should be uniform
throughout the whole country; and as it is impossible that the
regulations of pilots should be so, it affords a strong argument
to prove that their regulation never was intended to be given
to Congress.

Again, the regulation of pilots can hardly be considered
as a regulation of foreign commerce; it is a mere local
matter, confined to particular ports and harbours, and may,
therefore, be considered as a subject upon which the States
may legislate, and their laws be valid, until they come in
conflict with the laws of Congress.

**%25 And this seems to have been the understanding of
Congress. At their first session under the Constitution, in
August, 1789, in ‘An act for the establishment and support
of light-houses, beacons, buoys, and public piers,” we find
a section declaring that all ‘pilots in the bays, inlets, rivers,
harbours, and ports *312 of the United States shall continue
to be regulated in conformity with the existing laws of the
States respectively wherein such pilots may be, or with such
laws as the States may respectively hereafter enact for the
purpose, until further legislative provision shall be made by
Congress.’

The words of this section are peculiar. Congress make no
regulations as to pilots, but leave them as they were regulated
by the States. They are to continue subject to the regulation of
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State laws then existing, and such State laws as may hereafter
be enacted by the States, until further provision shall be made
by Congress;-seeming to act upon the principle that the State
laws would be valid until interfered with by Congress.

The provision is found in an act for establishing and
supporting light-houses, beacons, buoys, and public piers.
The objects of the act are local, and though intended for
the security and safety of the commerce of the country, they
cannot be strictly called regulations of commerce. As to
foreign commerce, no foreign nation could complain if we
had no light-houses, no beacons, or buoys. These are things
for our own advantage and convenience, by making our ports
more accessible to ships and vessels. They are peculiarly
advantageous to the particular ports near which they are
found, and might, therefore, well be left to State legislation.

Noscitur a sociis. The provision in relation to pilots in this
law is to be judged of by the other provisions found in the law,
none of which can be considered as commercial regulations
in the sense in which the terms are used in the Constitution.

The only other law ever passed by Congress in relation to
pilots was passed on the 2d of March, 1837, which declares
that it shall and may be lawful for the master or commander
of any vessel coming into or going out of any port situate
upon waters which are the boundary between two States, to
employ any pilot duly authorized by the laws of either of the
said States bounded on the said waters, to pilot the said vessel
to or from the said port, &c.

It will be perceived, that this act does not pretend, in any part
of it, to be a regulation of pilots. It regulates shipmasters, if
it can be called a regulation at all, and it authorizes them to
employ certain pilots; but it is no regulation of those pilots.

I have been thus particular upon the subject of pilots, because
I am confident that Congress never have attempted any
regulation of them; that any uniform regulation, which is
the only regulation Congress could make on the subject, is,
from the nature of the subject, impossible; and that the only
provision *313 Congress have ever pretended to make upon
the subject is to consider them as local matters, like light-
houses, &c., and therefore have left them properly to State
laws.

*%26 There can be no doubt that any State may erect and
maintain a light-house, may plant buoys and beacons for
the benefit and advantage of its own ports and harbours.
So may any individual, and these, although they may be
extremely useful to commerce, cannot be called regulations

of commerce. And pilots stand upon the same footing, and are
so placed by the act of Congress of 1789.

We may say of the laws relating to pilots, as Chief Justice
Marshall says of the inspection laws of the States, in his
opinion in Gibbons v. Ogden:-‘That these laws may have
a remote and considerable influence on commerce will not
be denied; but that a power to regulate commerce is the
source from which the right to pass them is derived cannot be
admitted.’

There is another clause in the Constitution which has some
bearing upon this case, and which I shall briefly consider:-‘No
preference shall be given by any regulation of commerce or
revenue to the ports of one State over those of another.’

This clause, it is true, is a limitation upon the powers of
Congress, and is not applicable in its terms to State legislation
on the subject. But the words are general, and if Congress,
who have the power of regulating the commerce of the
country, and the revenue arising from that commerce, have no
power to give the preference mentioned in this clause of the
Constitution, surely a State which has no power to regulate
commerce, and has nothing to do with the revenue derived
from it, can give no such preference.

The intention of this clause in the Constitution evidently is,
that the regulations of commerce and of its revenues shall be
equal and uniform in all the ports of the United States. It was
the inequality existing in these respects in the different ports
of the United States which, more than any thing else, gave
birth to the Constitution.

Now a very important part of the commerce and intercourse
between the United States and Europe is the transportation
of passengers. The passage-money received from passengers
is a most important item in the freights carried by our
merchantships. This tax upon passengers is in effect a tax
upon the shipowner. He may, indeed, add it to the amount
he charges for the passage. If he does so, he is compelled
to charge so much more for a passage to New York than is
charged to any other port. The great body of our immigrants,
many of whom bring with them large families, cannot afford
to pay an additional dollar for themselves and each individual
of their families. *314 and they will therefore said for other
ports. The consequence is, that the ship-owner in New York
must lose the passage-money altogether, or he must consent
to pay the dollar himself.

The amount of this tax annually paid is much larger than is
generally supposed. By the report of the commissioners of
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immigration, made on the 1st of October last, it appears that,
from the 5th of May to the 30th of September, not quite five
months, the number of passengers, foreigners, who arrived at
New York was 101,546. For the remaining seven months of
the year they may be fairly estimated at 100,000 more, making
200,000 in a year, which is a tax upon our ship-owners of
$200,000 per annum.

*%27 The court will now see that these merchants have good
reason for appealing to this court for the establishment of their
constitutional right to be put upon a equal footing with the
ship-owners in the other ports of the United States.

It is no argument against us upon this point to say, that some
of the other States also impose a similar tax upon passengers.
Because, if the different States have the power of imposing
this tax, the amount of it will be varied according to the
discretion of the different State legislatures, which proves the
necessity that this whole matter should be exclusively under
the regulation of Congress, in order to produce that equality
and uniformity called for by the Constitution.

My argument upon this point applies with much greater force
to the case of a foreign ship or vessel importing or bringing
passengers to this country. Foreigners can only know us as
one nation, and certainly would have great right to complain,
if compelled to pay a different rate of duty at the different
ports of the United States.

I have now stated the several grounds upon which I have
supposed the law of New York, the validity of which is
the question in this cause, to be unconstitutional and void.
The public authorities in New York have always doubted
the validity of the law. Collier's Report in January, 1842;
Governor Bouck's Message; the act of the legislature of 1844.

These public documents show,--

First. That the validity of the law is considered as doubtful by
the government of New York.

Secondly. That they are ready to abide by, and to submit to,
any decision this honorable court may make upon the subject.

As a citizen of New York, I am proud to say that, although
there is no State in the Union whose laws have been so
frequently before this court as violating the Constitution,
yet there is no State which has ever shown greater respect
and veneration *315 for the Constitution and for this
honorable court, by always submitting without a murmur
to its decisions. The pride of New York is, that she is a

member of this republic,-that the republic has a Constitution
made and adopted for the purpose of preserving the peace,
prosperity, and happiness of the people. She believes that on
the preservation of this Constitution depends our Union, that
upon our Union depend the happiness and prosperity and the
liberties of the people of these United States. And however, in
New York, we may differ among ourselves upon minor points,
the greatest wish of our hearts is that this Constitution and this
Union may be perpetual.

NORRIS v. CITY OF BOSTON.

The following is a sketch of the argument of Mr. Davis, for
the defendants.

He said he rose to address the court with unaffected distrust
and difference in his ability to add any thing new in a case
that had been so fully investigated. The only circumstance
which inspired him with confidence was the order of the court
directing the rehearing, which he thought would have been
more usefully executed by confiding the case to other counsel,
but he had found it not entirely easy to pursue this course,
as the Executive of the State had manifested a wish that he
should remain in the case.

*%*28 The great question involved was the constitutionality
of the act of Massachusetts of 1837, regulating the
introduction of alien paupers. The plaintiff's counsel alleged,
substantially,--

1st. That Congress has the exclusive power to regulate foreign
commerce.

2d. That in a case like that of the law of Massachusetts
it is unnecessary to prove any conflict with any law of
the United States, for the act of Massachusetts assumes to
regulate foreign commerce, which is of itself a violation of
the Constitution.

3d. That the bringing in of alien passengers is a part of foreign
commerce, and hence any attempt to regulate concerning
them is a regulation of commerce.

4th. That nevertheless the law of Massachusetts does in fact
conflict with certain legislation and certain treaties of the
United States.

5th. That the law furthermore falls within certain provisions
of the Constitution, which prohibit the levying of a duty on
imports, and also on tonnage.

We contend, on the other hand,--
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1st. That the power of Congress over foreign commerce is
*316 notexclusive, but is and has at all times been exercised,
both in regard to foreign commerce and the commerce
between the States, concurrently within the territory of the
State, and that no regulation of a State within its territory has
been or can be adjudged unlawful, unless it be repugnant to
or incompatible with some law of the United States.

2d. That, consequently, although alien passengers are brought
in by vessels engaged in foreign commerce, yet they must be
subject to and obey the police laws of the State, unless such
laws are in collision with laws of the United States.

3d. That the law of Massachusetts does not conflict with
any act or treaty of the United States upon the subject of
passengers.

4th. That it does not fall within the clause of the Constitution
prohibiting the levy of duties on imports or upon tonnage, but
is a police act for the regulation of paupers and pauperism.

I shall notice all these positions, but not in the order in which
they have been stated.

First, I shall contend that the law of Massachusetts was
not made for the purpose of regulating foreign commerce,
although it affects it so far as is necessary in providing for
the regulation of a class of persons connected with it, but it
is in fact an act modifying the pauper laws of the State, and
designed to mitigate, in some degree, the burdens attempted
to be thrown upon us in subjecting us to support the alien poor.

This can be made manifest by tracing the history of our
legislation upon this subject, and the causes which have led to
it. It will appear that the Colony, Province, and State, each in
turn, exercised a free, unrestrained authority over paupers and
pauperism. I shall do little more than refer the court to some
of the laws, and state in the briefest way their provisions.

In 1639, there is an act of the Colony providing for the poor,
which evidently alludes to still earlier laws. (Ancient Charters
and Colony Laws, 173.) This act made it the duty of towns, not
only to provide for the poor, but for all alike, whether native
inhabitants, alien sojourners, or transient persons.

*%29 In 1692, provision was made compelling the relatives
of poor persons to contribute, when able, to their support. Ibid.
252.

In 1693, provision was made for the forcible removal of
paupers, not only from one town to another, but out of the

Colony; and further provision of the like kind was made in
1767. Ibid. 252, 662.

In 1720, the overseers of the poor were authorized and
required *317 to bind out as apprentices the children of
paupers. Ibid. 429.

By the statute of 1793, c. 59, §§ 15 and 17, felons, convicts,
and infamous persons are denied the right of landing in the
Commonwealth, and shipmasters forbidden under penalties
to bring in such.

By the statute of 1819, c. 165, masters of vessels, if required
by the overseers of the poor in any town, are obliged to
give bonds to indemnify the town for three years against any
cost or charge from persons brought in, who might become
paupers.

By the statute of 1830, c. 150, masters of vessels are required
to give bonds to indemnify the towns where they may land
alien passenger against liability for their support as paupers,
unless excused from so doing by the overseers of the poor.
And there is a further provision, that, by paying five dollars
for any passenger, the claim for a bond should be commuted.

These various provisions were carried substantially into the
Revised Statutes in 1836.

Thus stood the law at the end of nearly two hundred
years from the first legislation now on record, by which
it appears that the Colony, Province, and State had in
succession asserted an unlimited power over paupers and
pauperism. They asserted, not only the right to compel the
body politic to provide for the poor, but they made the
relatives within certain degrees contribute, if able; they bound
out poor children, expelled from their territory paupers which
belonged elsewhere, denied to such the right to come in, and
also shut out convicts, felons, and infamous persons. They
asserted manifestly the highest prerogative over the whole
subject, and the State has, down to this time, considered its
power in this respect unabridged. They went to the extent
of determining for themselves of what and of whom their
residents should consist, maintaining this right as well after
the adoption of the Federal Constitution as before.

About the year 1830, perhaps a little later, the king of England
appointed a commission to examine into the condition
of the poor, and to report the evidence, and a plan of
relief. By the increase of population and the introduction of
machinery instead of the human hand in manufactures, the
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evil of pauperism had greatly increased, and demanded some
expedient to mitigate its pressure.

This commission, after years of toil and taking an unexampled
mass of evidence, reported it, with their comments thereon.
The evidence comes from magistrates, parish officers,
clergymen, &c., and discloses the most hideous details of
poverty, distress, and profligacy that have ever been spread
before *318 the public. It may all be found in the public
library in this capital, but it would require a month's labor to
peruse it.

*%3(0 The great fact material here is, that the commission
found that several of the parishes had already adopted
emigration as the most sure and effectual method of obtaining
certain relief. They had, therefore, raised money to pay the
charges of shipping paupers to foreign lands. The commission
give it as their opinion, that this mode of disposing of paupers
promised much, and ought to be encouraged. The fruits of this
policy were soon visible among us. Indeed, such a fraudulent
conspiracy to relieve themselves, not only of the obligations
of humanity, but of the expense of supporting their own
helpless population, could not remain long concealed. Idiots,
lunatics, the lame, the aged and infirm, women and children,
were thrown upon our shore destitute of every thing, and our
poor-houses were filled with foreigners in this hopeless and
helpless condition.

The same plan of relief was also adopted at a later day on the
Continent, and we seemed in a fair way to become the poor-
house of Europe. The evil has gone on increasing, until not
only the poor-houses and hospitals are full, but in Boston and
New York immense sums have been expended in mitigating
the sufferings of the alien poor and destitute.

The proof of these coming events was unmistakable farther
back than 1837, when the act of Massachusetts now in
question became a law. The State saw, not only parishes which
were insensible to the dictates of humanity and capable of
transporting their poor and destitute to unknown lands, there
to leave them to the mercy of strangers, but relatives and
kindred regardless of the ties of blood, who were willing to
thrust from them the aged, the infirm, the insane, and the
helpless, and to place them beyond the possibility of a return.

These were the circumstances which, in 1837, demanded
legislation, and the act, in our view, met the exigency, and
nothing more. It secures two things:-first, a bond to indemnify
against the liability for the support of those wholly incapable
of providing for themselves; and, secondly, two dollars for

each and every other alien passenger. This bond and money
must be furnished before the passengers are permitted to land.

It is admitted that the provisions of the act are reasonable,
so far as regards the class who come in forma pauperis,
but the law in other respects is alleged to be invalid. It was
said, among other things, that we lay hold of a ship before
she comes to our jurisdiction; but this is evidently a total
misapprehension, for she must, by the terms of the act, be
within *319 our waters, in the port or harbour where the
passengers are to be landed, before she is boarded and the
passengers examined.

The act is in every feature manifestly a pauper law, growing
out of pressing emergency, and although as lenient as the
circumstances would allow, yet our right to make and enforce
it is denied. We have seen that the State has exercised for
two hundred years the right to make pauper laws. Can she do
it now? I contend that this power is one of her attributes of
sovereignty, which she has never surrendered, and now has
the right to enjoy.

*%*31 That she has not granted it to the United States, and that
they do not possess it, is obvious. And it is equally obvious
that the States have generally exercised this power since the
adoption of the Constitution. In New York v. Miln, 11 Pet. 141,
the court say the police power of New York could not be more
appropriately exercised than in providing against the evils of
pauperism. Also, at page 142, they declare pauperism to be
a moral pestilence, as much requiring protective measures as
contagion or infection. In Prigg v. Pennsylvania, 16 Peters,
625, the court say the right to expel paupers and vagabonds
is undoubted. The same principle is recognized and approved
in the License Cases, 5 How. 629.

These authorities, as well as the case of Holmes v. Jennison,
14 Peters, 540, place the right of the State not only to regulate,
but to expel, paupers in a very clear light. The State having
this right, has she so used it as to regulate unlawfully foreign
commerce, or has she usurped the taxing power of the United
States? The ground assumed is, that the power of Congress
to regulate commerce is exclusive, and hence the State can
make no law which affects such commerce without regulating
it unlawfully.

This power is not, by the terms of the grant, any more
exclusive than the power over the militia, or the right to make
bankrupt laws. Upon examination of the adjudged cases, it
will be equally manifest that the court have not so settled
the question. There are dicta which seem to look that way,
and some learned judges who have sat upon this bench have
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expressed themselves as satisfied with these dicta; but there
are dicta, also, the other way, equally respectable.

The position assumed by the counsel is, that a State law
made in the exercise of lawful power is unconstitutional, if it
affects foreign commerce. This conclusion, I contend, cannot
be maintained.

Gibbons v. Ogden, 9 Wheat. 1, is the leading case in which
this question of exclusive authority has been agitated, and
is the case supposed to give countenance to the idea, that
the *320 power is exclusive; and yet the court manifestly
studiously avoid deciding the question. On the contrary, they
give a construction to the powers and laws of the States
irreconcilable with such exclusive rights as are now claimed.
The court concede, in distinct terms, that the laws concerning
pilots and pilotage, quarantine, health, harbours,-in short,
police laws generally,-are constitutional, though they do
interfere with, and to some extent regulate, commerce. They
rest on the police power of a State exercised for necessary
purposes, and are police laws,-not laws regulating foreign
commerce.

It is obvious that police and municipal laws do and must
exist, to a great extent, and must, from the character of our
government, deal with and affect foreign commerce. Debts
must be collected and crimes punished; ships must be under
sanitary and harbour regulations; pilots are indispensable;
in general terms, life, property, and personal rights must be
protected. All such laws, in their application to those engaged
in foreign commerce, must affect and influence, nay, often
tend to regulate, that commerce. They cannot be executed
without, and, moreover, most of them must be State laws, and
cannot be supplied by the United States if they had power
to do it. The court saw all this when considering Gibbons
v. Ogden, and declare, in terms not to be misapprehended,
that police laws come from the acknowledged power of
the State. They are, says the chief justice, police laws,-
not laws regulating commerce. The fact that they do affect
commerce does not make them unlawful, though the influence
amounts to regulation, because they are made for other lawful
purposes, and are as indispensable to the public welfare as
foreign commerce.

*%*32 The court were manifestly of opinion, that health
laws, harbour laws, and police laws generally, do not conflict
with the power of the United States to regulate commerce,
nor disturb the harmony of the governments; but both the
States and the United States may and ought to exercise their

respective powers together in the ports which are common to
both.

The doctrine distinctly maintained is, that all police laws are
constitutional unless in conflict with some law of the United
States. This opinion is fully sustained in the case of New York
v. Miln, 11 Peters, 102, and in the License Cases, 5 How. 504.

This is irreconcilable with the proposition of the plaintiff's
counsel, that such a law may be unconstitutional without
collision with a law of the United States, and proves,
moreover, that the power to regulate commerce is not
exclusive.

The extent of the police powers of the State, and their right
to concurrent jurisdiction over foreign commerce, for *321
many purposes, within a State, are illustrated in the same case
in another way, still more conclusive. The court say that police
measures may be similar to the measures of the United States,
the forms of law may be the same as those employed by the
United States to regulate commerce, and yet such police acts
are not unconstitutional, unless they come in actual collision
with the laws of the United States. The case, therefore, of
Gibbons v. Ogden falls far short of maintaining the exclusive
power over commerce which is set up in this case.

Thus stood the law in 1847, when the subject came under the
consideration of the court in the License Cases, 5 Howard,
when a majority of the bench concurred in opinion,--

1. That the question had not been judicially settled.
2. That the power to regulate foreign commerce is concurrent.

3. That there neither is nor can be any unconstitutionality in
State laws regulating foreign commerce within State territory,
unless such laws are in conflict with some law of Congress.

The question being thus finally disposed of, I come to the
inquiry, whether there is any law of the United States in
conflict with the law of Massachusetts. The plaintiff's counsel
allege that such conflict does exist. But before examining the
laws said to be in collision, I will ascertain, as far as I am able,
the principles upon which unconstitutional conflict rests.

The Constitution of the United States declares that the laws
of the United States shall be supreme; and it has been
often held, that, in case of conflict, the law of a State must
yield. But when does illegal conflict exist? What is the
evidence of it? State laws may be similar to those of the
United States, may act upon the same subjects and deal
with the same persons, and not be in collision. State laws
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may control navigation, passengers, ship-owners, merchants,
cargoes, &c., may enforce upon such civil process, criminal
process, quarantine laws, health laws, pilotage laws, harbour
laws, dock and wharfage laws, &c., and yet cause no collision,
no repugnancy or incompatibility with the laws of the United
States upon the same subjects.

*%*33 It is not legislation upon the same subject, or every
seeming conflict, then, that amounts to unconstitutional
collision. The rule applicable to collision is laid down with
some distinctness in 1 Story's Com. 432:-‘In cases of implied
limitations or prohibitions it is not sufficient to show a
possible or potential inconvenience. There must be a plain
incompatibility, a direct repugnancy, or an extreme potential
inconvenience, leading to the same result.” *322

A law may be potentially inconvenient, and yet constitutional.
The system presupposes that the two governments must work
together in the same territory, and upon the same objects, or
they cannot enjoy the functions confided to them. The first
object, therefore, is to harmonize their action, and reconcile
as far as possible the exercise of the powers belonging to
each. The one, for example, has the care of life and health,
the other of commerce; but life and health cannot be protected
without controlling commerce. The object, then, should be to
harmonize both, by not bringing into conflict any laws which
can be reconciled by a liberal and fair interpretation of the
Constitution.

Hence it is that repugnance must be direct and incompatibility
plain, and hence it is that mere inconvenience is not to be
regarded, and hence it is that the rule substantially excludes all
cases of collision, except those which cannot be reconciled.
If a navigator be arrested on board of a vessel about to sail, or
the ship be seized for debt, it is attended with inconvenience.
If the vessel and crew are detained at quarantine, or she is
compelled to deposit ballast in a particular place, it may be
inconvenient; and so it may be to take and pay a pilot. And
yet it is manifest that, in most of these matters, the States do
and must hold the right to make and enforce laws, and the
law of collision must conform to this state of things. Congress
neither can, nor was it ever designed it should, provide for
all the public wants and exigencies in seaports. Hence the
necessity of a concurrent, instead of an exclusive, jurisdiction
in the regulation of commerce.

With these remarks, I now come to the inquiry, whether the
acts which have been referred to are in collision with the law
of Massachusetts.

The act of 1799, c. 110, § 46, (1 Stat. at Large, 661,) exempts
from duty the apparel, personal baggage, and mechanical
implements of all passengers. The law of Massachusetts in no
respect interferes with or impedes the execution of this act.
It has no provision whatever in regard to apparel, baggage,
or tools. Where, then, is the direct repugnancy, the plain
incompatibility, required by the rule?

The act of 1819, c. 46, (2 Stat. at Large, 488,) secures to
passengers ship-room, by limiting the number to two for every
five tons, and has provisions, also, in regard to ship's stores.
It requires, also, the master to report a list of the passengers.

*%34 These are all, except the last provision, designed to
secure the comfort of the passengers while on the voyage. The
law of Massachusetts neither impedes, modifies, nor changes
any of the provisions. Indeed, the only thing in common to
these *323 acts and the law of Massachusetts is the fact that
they relate to passengers.

This last-named act was considered in New York v. Miln, and
the law of that State declared not to be in conflict.

It seems to be supposed that a State has no power to legislate
in regard to passengers; but this is a misapprehension.
Because, as I have shown, the State has the right, as it
possesses concurrent power over the subject, and because it
does and has exercised the power in regard to quarantine
and health, subjecting passengers to detention and rigorous
restraint. The pauper law of Massachusetts is as much a police
act as the health laws, and there is as urgent necessity for
guarding against the evils of pauperism as against contagion.

The counsel next referred generally to the naturalization laws,
leaving us to infer that the law of the State is in conflict with
all of them. This may be so, but I have not sagacity enough
to see in what way this conflict exists, or how the process of
naturalization has any connection with foreign commerce, as
it cannot occur until long after the subjects of it have arrived
in the country. The connection, if any, is too remote to demand
notice.

It is next said to be in conflict with the treaty of 1794 with
Great Britain; but this treaty was abrogated by the war. The
treaty of 1815, in its first article, is not very dissimilar from the
fourteenth article of the treaty of 1794. It secures reciprocal
liberty of commerce to the subjects of each country; but the
terms are express, that persons doing business in the one
country or the other shall be subject to the laws where they are.
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The laws of Massachusetts cannot, therefore, conflict with
any rights secured by that treaty.

On the whole, there is no direct repugnancy or plain
incompatibility with any law or treaty of the United States,
and therefore no unconstitutional conflict. Indeed, it would be
more than difficult to distinguish this law of Massachusetts, in
its influence upon foreign commerce, from numerous police
acts of the States.

If no other objection than collision can be found against the
law of Massachusetts, it must remain in force. But other
objections are raised. The right of the State to collect of the
owners of a vessel two dollars for each alien passenger is
denied, and this provision is supposed to furnish proof that
the act is a regulation of commerce. It becomes necessary,
therefore, to inquire what right a State has to impose taxes,
and whether it is restrained from imposing this tax upon
shipowners.

On this point I find the doctrines held by the court so precisely
*324 and clearly laid down, that I shall do little more than
cite the language of the bench. In McCulloch v. Maryland, 4
Wheat. 425, the court declare; that the power of taxation is
of vital importance to a State; that it is retained by the States;
that it is not abridged by the grant of a similar power to the
Union; that it is to be concurrently exercised; and that these
are truths which have never been denied.

*%35 In 2 Story's Com. 410, § 937, the author says,-‘That
the power of taxation remains in the States, concurrent and
coextensive with that of Congress, the slightest attention to
the subject will demonstrate beyond controversy.’

In the License Cases, 5 How. 582, the chief justice says:-‘The
State power of taxation is concurrent with that of the general
government, is equal to it, and is not bound to yield.” Same
case, p. 588, Justice McLean says:-‘The power to tax is
common to the Federal and State governments, and it may
be exercised by each in taxing the same property; but this
produces no conflict.’

Most of these principles are fully recognized in Providence
Bank v. Billings, 4 Peters, 561.

In McCulloch v. Maryland, in answer to a suggestion that
the States might abuse so unlimited a power if the law of
the United States is not supreme over it, the court say:-‘This
vital power may be abused, but the Constitution of the United
States was not intended to furnish the corrective for every
abuse of power which may be committed by the States. . . ..

The only security against abuse is found in the structure of the
government itself.” Again, at page 428-‘It is admitted that the
power of taxing the people and their property is essential to
the very existence of the government, and may be legitimately
exercised on the objects to which it is applicable, to the utmost
extent to which the government may choose to carry it.’
Again, at page 429,-‘It is obvious that the right of taxation
is an incident of sovereignty, and is coextensive with it.” The
sovereignty is, therefore, the limit of the power.

In Weston v. City of Charleston, 2 Peters, 449, it is
said,-“Where the right to tax exists, it is a right which
acknowledges no limits. It may be carried to any extent within
the jurisdiction of the State.’

In Providence Bank v. Billings,-‘The power may be exercised
on any object brought within the jurisdiction.’

The power, then is vital, essential to the existence of a State,
unabridged, concurrent, coextensive with that of the United
States, coextensive with the sovereignty of the State, applies
both to persons and property, knows no supreme law over
it, may reach any object brought within the jurisdiction,
*325 and may be carried in its application to any extent the
government chooses.

This summary of the power is sufficient. It needs no
commentary, being as broad, comprehensive, complete,
and exclusive as can be desired; and yet we are asked
if the State can tax a ship or a passenger. There is
manifestly no limitation, except the prohibitions contained
in the Constitution. The State may tax ships, wharves,
warehouses, goods, men of every description, though engaged
in commerce, unless restrained by positive prohibitions.

**%36 This brings me to inquire what the prohibitions are.
In art. 1, § 10, is found the following language:-‘No State
shall, without the consent of Congress, lay any imposts or
duties on imports or exports, except, &c. . . .. No State shall,
without the consent of Congress, lay any duty of tonnage.’
These constitute the only limits to the power of taxation. It is
in all other things concurrent and equal.

The law of Massachusetts imposes no duty either on imports
or tonnage, unless a charge upon the owner, master, or
consignee for bringing in alien passengers is a duty on imports
or a duty on tonnage. What are imports? Are persons imports?

In Brown v. Maryland, 12 Wheat. 437, Chief Justice Marshall,
in delivering the opinion of the court, says,-‘An impost or
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duty on imports is a custom or tax levied on articles brought
into the country.’

Again, he say,-‘If we appeal to usage for the meaning of the
word [imports], we shall receive the same answer: they are
the articles themselves which are brought into the country.’

The prohibition relates to imports and tonnage alone; imports
are the articles of merchandise brought into the country. Men
are articles neither of merchandise nor tonnage, and cannot be
imports, in any known signification of the term. No one thinks
of calling men imports or exports or cargo, but passengers.
They are never included in the manifest, or deemed a part
of the cargo, nor are they subjected to any of the regulations
which belong to imports. In New York v. Miln, 11 Peters, 136,
the court say that goods are the subject of commerce; persons
are not, nor do they belong to commerce.

It is supposed that the ninth section of the first article of the
Constitution gives some countenance to the opinion, that men
are imports; but this clause manifestly relates to slaves and the
foreign slave trade, and the right to tax those persons imported
was doubtless given to discourage the traffic. As soon as the
twenty years ran out, Congress suppressed the traffic, which
indicates clearly the understanding in regard to the provision.

*326 Moreover, the whole history of immigration shows
clearly that the framers of the Constitution never anticipated
interposing obstacles to it.

While, however, it is admitted that men are not usually classed
with imports, yet it is contended that, in the form of imports,
or as a tax generally upon commerce, the requirement of two
dollars for each alien passenger is unlawful. I deny that any
such inference can be drawn, without manifest violation of
the constitutional rights of the States.

If any proposition is proved by authority piled on authority,
it is that the right of taxation is coextensive with the
jurisdiction of the State,-that it reaches all objects within
that jurisdiction,-is uncontrolled by any superior power in
the United States, having no limitations upon it except the
prohibitions contained in the Constitution. Every thing except
duties on imports and tonnage is left open for the State to
exercise their authority upon it, when and in what manner they
see fit.

*%*37 The right to tax every thing connected with foreign
commerce save these two things is unquestionable. This
right is the thing declared by the court to be vital, sacred,
indispensable to the existence of a State,-a right which
cannot be relinquished,-a right not bound to yield to any

other authority. This vital, sacred, fundamental right, the
relinquishment of which cannot be presumed, is not a matter
to be impaired or frittered away by construction. It cannot be
diminished or invaded without plain and manifest authority
for it from the Constitution. The State has a right, by the
terms of the Constitution, to tax passengers, or ship-owners,
or ship-masters, or any other class of men, because it had this
right before the Constitution was made, and has not granted it
away, or been prohibited the use of it. This substantive right
is not covered or embraced by the terms of the prohibition, is
a thing separate and distinct from imports and tonnage, and
was designed to be left to the use of the States, as much as
land or money at interest.

If the prohibition was intended to cover more than what
every body understands to be imports and tonnage; if it were
intended to exempt men or property from taxation because
employed in foreign commerce, then the framers of the
Constitution have utterly failed to express their meaning in
intelligible language, which is highly improbable.

But if they did intend to limit the prohibition to imports and
tonnage, as the language implies, how unjust it would be to
enlarge that meaning so as to cover other things, by a forced,
unnatural construction of the language! Both justice to the
States and the sacred character of this right forbid that it
should be impaired by such a process. *327

It seems to be supposed by the plaintiff's counsel, that, if a tax
has any bearing upon foreign commerce, this fact is proof that
the State is regulating commerce, and has no right to maintain
such a tax.

The fact, that taxes upon men or property employed in foreign
commerce, or connected therewith, would have a bearing
upon it, and tend to regulate it, was as well known when the
Constitution was made as at this time, and yet the right to
impose such taxes is manifestly left in the States.

It is said, nevertheless, that a tax upon commerce in any form
tends just as much to regulate it as if it were upon imports or
tonnage. This may be true; but as this power was purposely
left in the States to this extent, the presumption is, that the
makers of the Constitution intended they should have the
power to regulate commerce to this extent.

But if the doctrine contended for be admitted, it would utterly
defeat all right on the part of a State to tax any thing connected
with foreign commerce, as the tendency of all taxation on
such property or persons is to regulate it. Capital, ships,
warehouses, goods, men, all would upon this principle, be
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exempt, and yet we know, not only by practice, but from
authority, that this unabridged right does extend to all these
objects.

**38 In 5 How. 576, the chief justice says:-‘Undoubtedly
a State may impose a tax upon its citizens, in proportion to
the amount they are respectively worth; and the importing
merchant is liable to this assessment like any other citizen, and
is chargeable according to the amount of his property, whether
it consists of money engaged in trade, or of imported goods
which he proposes to sell, or any other property of which he
is the owner.’

Nothing can be given to the United States by construction,
which is not taken from the States. The terms of the
prohibition are plain. No State shall lay a duty on imports or
tonnage. Is this a denial of right to tax men or any other thing?
Is any thing reserved exclusively to the United States except
imports and tonnage? And if not, how can a State be denied
the right to its sources of revenue to the fullest extent?

We think the boundaries of jurisdiction are plainly marked
by the language of the prohibition, and that it would be an
unpardonable violation of the rights of the States to cover
objects which are manifestly excluded.

But the case of Brown v. Maryland, 12 Wheat. 419, is much
relied on to authorize a blow at the rights of the States. By this
decision, two questions were raised and settled.

1. That a tax of $50 upon an importer, as such, for a license
*328 to sell, and making it penal to sell the goods imported
by himself before he pays such tax, is tantamount to a duty
on the goods imported, and therefore within the prohibition
of the Constitution.

This case assumes that, if an importer is thus taxed, and denied
the right to sell before he pays the tax, he is taxed because he
is an importer and engaged in that business, and such a tax is
evasive in form, for in substance it is a tax or duty on imports.
The court take the ground, that what cannot be done directly
cannot be done indirectly, but that the act, which, when done
indirectly, is equivalent to its being done directly, must be
clearly the same thing as that which is forbidden. In other
words, it must be a manifest case of evasion,-one about which
there can be no reasonable doubt. The court admit the right
to tax classes of men, but deny the right to tax the importer
because he imports, for that is equivalent to a duty on imports.

The decision of the first point comes to this and no more.
The State may levy any tax which is not obviously a duty

on imports, but it cannot, by indirection, do the precise
thing forbidden. It seems to us very clear that men are not
imports, nor were they ever thought of by the framers of
the Constitution as reserved sources of revenue to the United
States.

2. The court decided that such a tax upon the importer was a
regulation of commerce, and therefore unconstitutional. The
court maintained, that the importer who paid a duty to the
United States was in fact the purchaser of a right to sell his
goods, and they determined that this right was secured to him
while the goods in the original bale remained in his hands, but
no longer. The right, therefore, is limited to the importer, and
to goods in the original bale in his hands.

**%39 The court were of opinion, that the right to tax imports
in the original bale, if exercised by the States, might be carried
so far as to defeat the sale, and in that case the tax would
regulate the disposition of the goods by frustrating the trade.
They therefore come to the conclusion, that the right to import
implied the right to sell, under the limitations which have been
stated.

This doctrine is probably pushed quite as far as the
Constitution will bear. But passengers are not bales of goods,
or articles of commerce, nor are they brought in to sell. No
trade is defeated or frustrated by the law of Massachusetts, nor
is any commerce by water or on land regulated. The doctrine,
therefore, maintained on the second point decided can have
no application to the case under consideration.

There is, then, I apprehend, nothing in Brown v. Maryland
*329 which tends to render the law of Massachusetts one
of questionable authority. Men, I repeat, are not imports, or
articles of trade or traffic. If they are, I would ask, Who
is the importer? Who trades in them? Who claims the right
to sell? Nor is there any thing in the more general view
of the question which can support the view that they are
constructively imports. Why do not the counsel contend that
they are tonnage? This has been done in the progress of this
case, though it now seems to be abandoned. It was said at
one time, that one of the acts of the United States connects
passengers with tonnage, as it forbids masters the right to
bring more than two for each five tons of shipping, and hence
the tax of Massachusetts was alleged to be a tonnage duty.

Nothing can illustrate more forcibly the danger of converting
a tax upon a ship-owner or master for bringing in passengers
into a duty on imports or a duty on tonnage than the fact,
that ingenious minds hesitate and disagree as to which of two
classes of things so utterly different in their character it shall
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be assigned. It proves, what is true, that there is no similarity
to either, nor any congruity in the association. I trust, then, the
power of the court will not be strained to diminish an obvious
right of the State, in order to add to the increasing power of
the United States.

I will now, without pursuing this inquiry further, return to
an inquiry which I reserved in the outset. I have maintained
that the law of Massachusetts is a police law, and although I
have argued the two-dollar assessment as a revenue measure,
yet I maintain that the police power carries with it a right to
provide for the expense of executing any law which the public
exigency demands.

Before considering the right of raising money, I will invite
the attention of the court to the rights which the States are
acknowledged to possess in regard to police authority, that
we may see whether the law of Massachusetts oversteps the
known limits of that power in dealing with individuals, or with
the United States, or in raising money.

**4(0 In 16 Peters, 625, it is said,-“We entertain no doubt
whatever that the States, in virtue of their general police
power, possess full jurisdiction to arrest and restore runaway
slaves, and remove them from their borders, and otherwise
to secure themselves against their depredations and evil
example, as they certainly may do in cases of idlers,
vagabonds, and paupers.’

In 5 How. 629, License Cases, Mr. Justice Woodbury says,-‘It
is the undoubted and reserved power of every State as
a political body to decide . . . who shall compose its
population, who become its residents, who its citizens, who
enjoy *330 the privileges of its laws, and be entitled to
their protection and favor, and what kind of business it will
tolerate and protect. And no one government, or its agents or
navigators, possess any right to make another State, against
its consent, a penitentiary or hospital or poor-house farm for
its wretched outcasts, or a receptacle for its poisons to health
and instruments of gambling and debauchery.’

In New York v. Miln, 11 Peters, 141:-‘There can be no
mode in which the power to regulate internal police could
be more appropriately exercised’ (than in regard to paupers).
‘It is the duty of the State to protect its citizens from
this evil; they have endeavoured to do so by passing,
among other things, the section of the law in question. We
should upon principle say that it had a right so to do.’
‘We think it competent and as necessary for a State to
provide precautionary measures against the moral pestilence
of paupers, vagabonds, and possibly convicts, as it is to guard

against physical pestilence, which may arise from unsound
and infectious articles imported, or from a ship, the crew of
which may be laboring under an infectious disease.” (p. 142).

In Holmes v. Jennison, 14 Peters, the same doctrine is
maintained. Also in Groves v. Slaughter, 15 Peters, 516, per
Mr. Justice Baldwin.

In 5 How. 629, License Cases, Mr. Justice Woodbury
says,-‘Who does not know that slaves [for sale] have been
prohibited admittance by many of our States, whether coming
from their neighbours or from abroad? And which of them
[the States] cannot forbid their soil from being polluted by
incendiaries and felons from any quarter?’

The constitutions of Kentucky, Mississippi, Alabama,
Missouri, Arkansas,-all States admitted by the acts of
Congress to the Union,-have provisions in their constitutions
authorizing the legislatures to exclude slaves brought in for
sale from other places. Nearly all the Slave States have laws
upon this subject, forbidding the introduction of slaves as
merchandise under penalties. The Free States go farther, and
so do some of the Slave States, and emancipate the slaves thus
brought in in violation of law. There have been, and probably
now are, laws in force raising a revenue out of the sale of
negroes brought from one State to another. An account of
most of these constitutions and laws may be found in Groves
v. Slaughter, 15 Peters, Appendix, 75.

**4] A particular and even minute examination of the
provisions of these acts, and the power claimed by the States
on this head, might be both useful and instructive; but I have
no time to do more than invite the attention of the court to the
subject, and make a few very obvious suggestions. *331

If they may, as these authorities certainly authorize them to
do, exclude from their territory convicts, felons, vagabonds,
paupers, and slaves, and if, as the Slave States claim,
they may exclude and expel free negroes without violating
the commercial powers of the United States, may they
not manifestly exercise the lesser power of regulating the
admission of any of these or any other classes of persons, and
may they not prescribe the conditions upon which they shall
be permitted to come in? If they may shut out or expel, does it
not follow that the power to do so implies the power to make
conditions?

Yet this is all that Massachusetts does. She says to
shipmasters, If you will bring among us the insane, the
imbecile, the infirm, and such as are incapable of providing
for themselves, I will receive even these. I will permit those
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sent from the poor-houses of Europe to find a refuge here, but
you shall indemnify me to some extent for the expense which
will be incurred. You shall in one class of cases give bonds,
in another pay a very moderate sum of money. I make this a
condition upon which I open my territory to you.

I am aware that the regulations to which I have referred in
regard to slaves have been considered regulations of police,
and not regulations of commerce, although slaves are held and
treated as property, being bought and sold like merchandise.
If slavery can upon this ground be withdrawn from the
commercial power of the United States, and committed
exclusively to the States, then, I ask, how can those who
entertain this opinion hesitate for a moment in regard to
paupers and pauperism, which in no respect belong to trade,
traffic, or commerce, but are manifestly subjects for police
regulation? How, in a matter so clear, can the power and right
of the State to regulate be doubted?

The law of Massachusetts has no reference whatever to
foreign commerce, except as the instrument employed to
inflict an injury upon the State. It is the avenue through which
these persons are introduced, and is controlled just so far as
is necessary to mitigate the evil and make it endurable, but no
farther. Can we not do this? Is our right doubted and denied?
Then I ask those who concede the power to enforce penalties
for a violation of non-intercourse laws in regard to slavery,
and the right to raise revenue when sales are made of slaves
from one State in another, on what ground these laws can
be sustained. If the law of Massachusetts comes within the
wide grasp of the commercial power of the United States,
which goes, not only to foreign, but to commerce between the
States, how are such laws to escape? How have they escaped
hitherto? Have we no right to control the mercenary shippers,
*332 who, stimulated by the hope of gain, are struggling
to empty both the prisons and poor-houses of Europe upon
us? I have read the language of this bench, in which they
concede the right, and declare it to be our duty, to exercise
our police power by protective and preventive measures. We
are warned that it is as much our duty to provide against
the moral pestilence of pauperism as against infection. We
have not overstepped this boundary a hair's breadth; on the
contrary, we have not come fully up to the advice, for we do
not shut out the pestilence.

*%42 What kind of measures are we authorized to adopt?
We may, under the authority and sanction of this court,
determine who shall reside with us; we may shut out or expel
vagabonds and paupers; we may guard against moral and
physical pestilence; we may protect life, health, and property;

we may stop the approach of that foreign commerce which
brings contagion; we may say to a ship-master, You shall take
a pilot,-you shall anchor here, and deposit your ballast there.
In a word, we may give as much direction to commerce as is
necessary to accomplish these objects.

This is what we may do,-it is what is conceded to us by
the highest authority. When we exact bonds of indemnity
for lunatics, paupers, aged and infirm persons, and those
incapable of supporting themselves, is it doing more than
to protect ourselves by very reasonable measures? When we
exact of masters two dollars for each alien brought in, to
be expended in relieving these alien paupers, whom, if we
receive, we must support, is this a measure outside of what is
recommended?

How are we met when we attempt to exercise the power
conceded to us? If we attempt to meet pauperism in the great
highway of its introduction, we are rebuked for regulating
foreign commerce, although every body can see that, if this
privilege be denied to us, we can take no effective measures
to prevent its introduction; for we must see the persons and
know their condition before we can decide what is expedient.
Moreover, nothing can be effectual that is not felt by those
who are chiefly instrumental in the introduction of such
persons.

We may protect ourselves, say the court; but when, how,
where? These are pregnant inquiries. Can we deal with
paupers and pauperism as with contagion or infection? Can
we hold those who bring the calamity upon us accountable?
Can we protect ourselves as we do against the dangers of
gunpowder and explosive articles, which put in peril life and
property? We lay the burden of protective measures upon
those who bring in such merchandise or such diseases. *333

What can a State do to avert or prevent, after the paupers and
vagabonds are landed and mixed with the population? Such
an exercise of the power conceded to us would be barren and
useless. We must meet it on shipboard, as we do disease and
dangerous merchandise. There we can put our hands upon
the lunatics, idiots, aged and infirm paupers, &c. There we
can learn what the ship-owner, the master, and the agents for
emigration are about. There we can detect their conspiracy
with the parishes of Europe to transfer their poor and their
culprits to this country, to poison our morals and increase our
burdens. There is the place, and the only place, to apply the
corrective, where the evidence can lead to no mistake.

If we cannot meet the evil here, and regulate it here, the
power to expel and the power to prevent are empty and



Smith v. Turner, 48 U.S. 283 (1849)
7 How. 283, 12 L.Ed. 702

worthless. The result will be, that ship-masters and traffickers
in emigration can and will force upon us paupers, vagabonds,
felons, and infamous persons, though we have an admitted
power to expel them.

**43 The Constitution was never designed to work out such
results,-results which are as injurious to the United States
as they are to the States. If we cannot meet and control by
suitable regulations the introduction of such persons, on what
principle can the laws expelling or forbidding the introduction
of free negroes be sustained? Such laws exist, and I apprehend
it will be found difficult to sustain them on the ground of color
alone.

But I have dwelt, perhaps, sufficiently on this question of
power to admit or deny to persons the right to live among us.
A still more important inquiry, though secondary in principle,
arises as to the power to exact two dollars for each alien, as a
condition upon which he may come to abide here? I contend
that this feature of the law (although, in reply to the arguments
of counsel, it has been treated as a revenue measure) is, in
fact, strictly a police measure.

The counsel deny that the State has a right to take any money
in execution of the law. I trust we have vindicated the right, as
belonging to the reserved power of the State to tax whatever
is within its territory; but whether we have or not, there can
be little doubt that police laws carry with them the inherent
right to raise in some form sufficient funds to execute the law.

It is upon this ground that fees are paid to pilots, and that
masters are compelled to pay, whether they take a pilot or not.
It is on this ground that ship-owners are obliged to pay the
expenses, often large, of quarantine and health laws. It is on
this ground that ballast laws and harbour laws are enforced.
*334 All such acts subject the party, either to expense or to
what is equivalent.

These police acts all stand on the firm basis of acknowledged
right. The authority of a State to maintain and enforce
them is admitted. They are mostly precautionary measures,
found necessary for the public welfare. The principle running
through them all is, that those who give occasion to resort
to corrective legislation must bear the expense. It may be a
great misfortune to have contagion on board of a vessel; but
those who sail her bring it in, and must bear the expense of
the measures necessary to preserve the public health. This
right goes, not only to the requirement of money, but to
the destruction of property, when safety demands it. This
principle is inherent in the police system, and if it were not,-if
the expense of executing such laws could not be exacted,-they

could not be executed at all. The State manifestly ought not
to be required to pay pilots, or for the expense of quarantine.

Is there any well-founded distinction between this mode of
employing police power and that adopted by Massachusetts?
Is not protection against paupers just as necessary and as
completely police in its character as the preservation of
health?

Let us look attentively at the law of Massachusetts in this
particular. It manifestly cannot be executed without expense.
Officers, boats, and boatmen are necessary, for vessels must
be boarded. The passengers must be examined, and bonds, in
some cases, required. These are admitted to be appropriate
measures, but they cannot be executed without money. Those
who can give no bonds must be sent back, and this is attended
with large expenses.

*%*44 It is obvious that the amount of expense can neither
be foreseen nor accurately estimated. What rule could,
under such circumstances, be adopted for raising funds?
The legislature, being left at discretion, thought, in the then
existing state of things, a scale equal to two dollars each
for such aliens as gave no bonds would be adequate to the
exigency, and accordingly required the master to pay that
much. And the Supreme Court of Massachusetts say, that it
little more than covered the actual expense at the time this suit
was instituted. There has since been a great increase of the
number of aliens arriving annually in Massachusetts, and this
fact is employed to lead the court to erroneous conclusions.
We believe, however, the case is to be decided by the record,
and if so, it will be seen that the record does not object to
the amount of money raised, but to the right to raise any. The
objection is to the power of the State to demand any. We say
we have a right to enough to meet all expenses, at least, under
any view of constitutional *335 power which may be taken,
and that an excess cannot be noticed by the court unless the
fact appears upon the record.

I have now chiefly gone over the material considerations
connected with this case, and feel deeply conscious that I
have but too imperfectly discharged the duty imposed upon
me. I will, however, briefly recapitulate the positions which
have been assumed, that the court may, at a glance, see in
connection the grounds upon which we stand.

Ist.  have maintained that the law of Massachusetts is a police
act for the regulation of paupers and pauperism.

2d. That the State has a right to make such laws, which are
but a modification of a system which has been maintained by
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her people for two hundred years, who have and do claim the
right of unqualified sovereignty in this particular.

3d. That although the Constitution gives to Congress the
power to regulate foreign commerce, yet this is not an
exclusive but a concurrent power, and that, consequently, the
State may, within its own limits, regulate foreign commerce,
provided it does not make laws for that purpose which are
repugnant to the laws of the United States.

4th. That no such conflict or repugnancy does exist between
the law of Massachusetts and any law of the United States,
and therefore the law of Massachusetts is valid.

Sth. That two views might be taken of that provision of the law
which required the master to pay after the rate of two dollars
each for all alien passengers brought into port and landed.

First, the counsel for the plaintiff maintains that it is a tax for
revenue, and as such is a regulation of commerce. We meet
them on this ground by saying, that the provision can be and is
maintained under the taxing power of the State, which, being
concurrent and coextensive with that of the United States,
and equal to it, necessarily confers the right to tax navigators,
owners, passengers, or any other class of persons engaged in
commerce, unless the State is restrained by the prohibitions
in the Constitution; that these are limited to duties on imports
and tonnage; that men are neither the one nor the other, nor
are they the subjects of trade and commerce, as they are not
bought, or sold, or brought into the country by any one for
the purposes of trade. They are, therefore, excluded from the
prohibitions, and are left to the State as a resource of revenue,
and may be taxed.

**45 The other view follows out the principle upon which
we start, namely, that the law is strictly a police act made
to correct an existing and growing evil, and stands upon the
same basis as the quarantine and health laws of the States.
In looking at the subject in this aspect, we contended that
the States *336 do, and always have, exercised an extensive
concurrent jurisdiction over foreign commerce, and those
employed in it; that the laws of the States which relate
to shipping, wharves, docks, piers, harbours, and the men
employed in foreign commerce, are innumerable, and, as was
well said by Mr. Justice Catron, so numerous and diversified
that Congress could not supply them in a century. I said that
hence the necessity of a concurrent exercise of the power over
foreign commerce was apparent. Our system, as a whole, is
complicated; two governments spread over the same territory,
but for different purposes, must impinge upon each other
occasionlly. But the day has gone by when we need feel

any alarm from the strength of individual States. Virginia
once held a twelfth of the political power in the Senate;
now, she holds but a thirtieth, and her relative importance to
the Union has waned beyond that proportion. The States, at
every advance of the power and strength of the Union by an
increase of the members of the confederacy, lose something
of their relative importance and comparative strength. They
go backward in the process, while the confederacy goes
forward. This is a warning to us to take nothing from the
power of the States to add to the power of the Union, for
in the States lies the strength of the Union. This Federal
government is wholly incapable of managing the great and
complicated affairs of this widespread country. It cannot
legislate for the local wants of Maine and Texas. These
are supplied by the local legislatures of the States, whose
powers are so great, so diversified, and so comprehensive,
that, if this government were suspended in its operations, our
persons and property would remain secure. Justice would be
administered, and good order just as well preserved as it is
now. The only material derangement would be in the foreign
trade and commerce. It is manifest that our strength, and
the durability of our system, lie in the federative principle,-
in the organization of States, whose powers embrace every
thing except a very few national objects. The limitation of
this government to such objects alone gives to it its strength
and usefulness, and the most unwise, if not the most fatal,
course it can take will be to arrogate to itself the power
of the States, by taking from them what they have been
accustomed to enjoy through the whole Federal history. The
counsel say the power over foreign commerce is exclusive,
and no doubt this doctrine extends also to commerce between
the States. Commerce consists of every thing belonging to
trade and navigation. It is manifest, however, that the States
have managed, controlled, and regulated at all times nine
tenths of this intercourse. Their laws prevail, not only in the
*337 ports, harbours, cities, &c., but I know of no attempt
on the part of the United States to regulate in any way the
trade between New Hampshire, Vermont, Rhode Island, and
Massachusetts, or that between New Jersey, Connecticut, and
New York. The great markets draw their daily supplies from
the neighbouring States, which in turn supply their wants
from those markets. Hitherto the United States have wisely
left all these things undisturbed in the hands of the States;
but if ever a contest grows up concerning this power, the
decision must be that it is concurrent, as the United States are
utterly incompetent to supply the necessary legislation. This
is sufficiently manifest, if we take this District of Columbia
as an example of the capacity and ability of Congress to
administer to local wants.
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**46 Such are the grounds upon which I have endeavoured
to place the merits of the questions involved. We are opposed
at every step, and whatever position we assume, it is alleged
to be within the supposed mischief complained of. We are
denied the right to board a vessel for the purpose of examining
the passengers. We were always till now denied by the counsel
the right to exact, in any case, a bond of indemnity for alien
paupers; and as a bond is a contingent liability to pay money,
it is difficult to see how it can be lawful, though it is now
conceded to be so, while a claim for money is denounced as
unlawful. The one right stands upon no better foundation than
the other.

We are denied the right to demand money for any purpose.
We can do none of these things without regulating unlawfully
foreign commerce. We cannot meet and correct the evil of
pauperism. England, Ireland, and Germany may empty their
poor-houses upon us, and compel us to assume their burdens
and to perform their duties to humanity, because we are
passive, powerless instruments in their hands.

We do not believe that the States are thus shorn of their
authority, or that the Constitution of the United States was
ever designed to cover such broad ground, and therefore we
feel confident that the law of Massachusetts is constitutional.

SMITH v. TURNER.
Mr. Willis Hall, for the defendant in error.

On the former argument of this cause, the distinguished
counsel who will conclude this discussion illustrated it
by supposing a citizen of the United States coming from
Charleston by water to arrive in the harbour of New York; it
may be a member of Congress, on his way to discharge his
legislative *338 functions in the Capitol, or it may be one
of this honorable court, proceeding to his seat in this august
tribunal. His progress is arrested, and he is not allowed to
proceed until he has paid a dollar to an official of the State or
city of New York. This is true. Nor is this citizen allowed to
enter the city at all, if infected with the yellow-fever or any
other infectious disease. And if he approaches the city by land,
he will not be allowed to enter the ferry-boat at Jersey City
until he has paid the toll.

It would be a truer illustration to suppose a citizen or an alien,-
no matter whom, the President of the United States or the
humblest individual that ever entered the harbour,-any person
capable of being the vehicle of infectious disease,-to approach
our city, bringing infection, bearing death to thousands,-an

approach more dreadful than that of an invading army. He is
repelled,-justly repelled,-by the express authority of the law
of nations. (Vattel, Book 2, ch. 9, § 123.)

By whom is he repelled? By the Federal government? Under
what clause of the Constitution? Under which of its powers?
Under its commercial power?-A traffic in contagion! a tariff
upon disease! Under its war power?-A war with the king of
terrors! No. The State, and the State alone, has the power,
and alone is charged with the duty, of repelling disease, and
of guarding its confines from the entrance of whatever might
injure its citizens.

*%47 To turn away the stranger to perish was uncivilized
and unchristian; but long experience proved that it was also
unsafe. Men thus desperately situated would find means
to communicate with their friends on shore, and thus the
infection would be propagated in spite of all efforts at
prevention.

The perception of this necessity, increasing wealth, a better
civilization, and a larger infusion of the Christian maxim, ‘Do
as you would be done by,” at length erected a hospital on the
coast, in connection with the quarantine, for the exclusive use
of all persons entering our harbour from the sea, until they can
safely be permitted to enter our thronged city.

How should the expenses of the quarantine and its
appurtenances be defrayed? By the passenger, or by the State?
The State did not invite the stranger to her shores. He did not
come for her benefit. The misfortune which has fallen upon or
threatens him is not of her procuring. Why should she divide
the evil with him?

It is eminently proper that the passenger should pay all
reasonable and proper expenses. He receives all the direct
benefit, and the maxim applies, ‘Qui sentit commodum debit
et sentire onus.” Here the State is indirectly benefited. So
it *339 is by a turnpike; but the traveller, who receives
the direct benefit, pays the toll. So in Europe it is supposed
that the safety of society requires the adoption of a law in
every nation that no one shall travel through the territory
without a passport, but the traveller, and not the State, pays
for the passport. The State is under no obligation to permit
the passenger to enter her territory at all. Nothing can be
more reasonable, therefore, than that she should make it the
condition of his admission, that he should pay all the expenses
which his admission occasions.

The record in this case shows, that, some time in 1841, the
plaintiff, as master of the ship Henry Bliss, brought into the
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port of New York, from Liverpool, a foreign port, and landed,
two hundred and ninety-five steerage passengers.

1 Revised Statutes, p. 436, § 7, requires ‘the health-
commissioner of the port of New York to demand, and, in case
of refusal or neglect to pay, to sue for and recover, in his name
of office, the following sums, from the master of every vessel
that shall arrive in the port of New York, viz.:-For the master
and each cabin passenger in a vessel arriving from a foreign
port, one dollar and fifty cents. For each steerage passenger,
mate, sailor, or mariner, one dollar.’

The defendant, as health-commissioner, demanded of the
plaintiff, as master, & c., the sum of two hundred and ninety-
five dollars for the use of the quarantine, for that number of
steerage passengers brought by him in his vessel as aforesaid.
The master refused to pay, and the health-commissioner sued,
as required by the statute.

The action is debt on the statute. The master demurred, on the
ground that the State law is contrary to the Constitution of the
United States, and void.

*%48 The Supreme Court of New York overruled the
demurrer, denying that the State law is contrary to the
Constitution of the United States, and declaring that the
principle involved is essentially the same as that involved in
the case of New York v. Miln, 11 Peters, decided by this court
in favor of the State law.

The master appealed from this decision to the Court of Errors,
the highest court in our State, and that court unanimously
affirmed the decision of the Supreme Court. From that court
the master has appealed to this high tribunal, and the only
specification which he makes of the unconstitutionality which
he alleges against the State law is, that it is a regulation of
commerce over which the State has no jurisdiction.

This cause has already been once elaborately argued before
the court. Cases involving analogous principles have since
*340 been fully discussed by very eminent counsel. This
re-argument which has been ordered admonishes me that the
case itself has been thoroughly investigated by the court,
which, after viewing it in every aspect, by the light of all
the arguments which have been suggested, still finds itself
perplexed with doubt and surrounded with difficulties.

Under these circumstances, far abler counsel might well
despair of being able to present a new view of the case, or a
new argument; but if I cannot hope to enlighten, [ will promise

at least not to detain the court longer than is necessary to run
rapidly over the brief which I have prepared.

L. Our quarantine, as now established, rests upon two laws,
both passed on the same day, both having a common origin,
both made with obvious reference to each other, although by
different legislatures, and both forming in fact but one law.

The first was passed by the State on the 27th of February,
1799. The second was enacted by the Federal government on
the same day. To be understood, they must be collated and
traced historically.

Far removed from danger, we now coolly discuss the
provisions of laws made in the very agony of fear. We must
retrace our steps; we must catch the spirit of the times before
we can understand or appreciate the various provisions of
those laws.

The State law is the one establishing the quarantine and
marine hospital at Staten Island, and which adopts the
provision as to passengers substantially as it now exists.

The law which in these days of State rights is sought to
be overthrown, as going too far in asserting the separate
existence of the States, was passed in the heyday of
Federalism and consolidation. It was passed by a Federal
legislature, a Federal council of revision, and signed by John
Jay, as Governor. If it is obnoxious to the objections now
urged against it, the objectionable clauses have not crept
in through any oversight or inadvertence on the part of its
framers. No law was ever better considered, both as to its
efficiency for the purpose intended, and as to its collision with
any law of the United States.

*%49 This obnoxious law was reported by a joint special
committee, of which Aaron Burr was a member and De Witt
Clinton was chairman. For ten years prior, the yellow-fever
had raged almost annually in the city, and annual laws were
passed to resist it. The wit of man was exhausted, but in
vain. Never did the pestilence rage more violently than in the
summer of 1798. The State was in despair. The rising hopes
of the metropolis began to fade. The opinion was gaining
ground, *341 that the cause of this annual disease was
indigenous, and that all precautions against its importation
were useless. But the leading spirits of that day were unwilling
to give up the city without a final desperate effort. The havoc
in the summer of 1798 is represented as terrific. The whole
country was roused. A cordon sanitaire was thrown around
the city. Governor Mifflin of Pennsylvania proclaimed a non-
intercourse between New York and Philadelphia. This may be
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thought to conflict strangely with the doctrine, that the Federal
government alone has jurisdiction of commerce between the
States, but it may serve as an illustration that the police laws
of the States are paramount; that when men are trembling for
their lives, no commercial regulations can oppose a moment's
obstacle. Fasts were proclaimed in Connecticut and in the
neighbouring cities, and when the pestilence had subsided,
thanksgivings were proclaimed in this and the neighbouring
States. Governor Jay called the attention of the legislature to
the subject in his message, and they responded by appointing
a joint special committee of the Senate and Assembly, at the
head of which they placed De Witt Clinton, then a senator
from the city of New York, just commencing that glorious
career which has since rendered his name immortal. This act
of raising a special joint committee of the two houses is as
rare, and almost as significant of great danger impending over
the republic, as that of appointing a dictator in ancient Rome.
This joint committee reported the law of 1799 as a supplement
to the law of 1798. This law contemplated, by an express
provision, that the aid of the United States should be sought
as far as deemed necessary, and another provision of the law
imposed a light charge upon passengers, for the purpose of
supporting the establishment.

The system then established has continued without material
variation to this day. It seems to have had two objects in
view:--

Ist. To cut off completely all intercourse between persons
under quarantine and the city.

To effect this, the law required that the quarantine should
be removed from Governor's Island, which was within three
quarters of a mile of the city, to Staten Island, which was more
than nine miles distant. It also required a plot of forty acres
of ground to be purchased, and a wall to be thrown around it
as high and impassable as that of a state prison, that no one
might enter or escape without the permission of the health-
officer. It also directed that a marine hospital should be built
within the wall, and adequate accommodations prepared for
all who should be sent to quarantine. *342

**50 2d. The second object of the law was to cut off all
communication between the vessel and goods, and the city.

To do this, they must put an end to the practice of suspected
vessels breaking bulk at the wharves. They doubted their
constitutional right thus to interfere with the landing of goods.
They were puritanically scrupulous as to their federal duties.
But neither Jay, nor Clinton, nor Burr, ever doubted their

entire right over persons, either to prohibit their landing or to
prescribe such conditions as they saw fit.

To obviate this constitutional difficulty as to their interfering
with the landing of goods, they determined to apply to the
Federal government. Accordingly, a clause was introduced
into the law directing the Governor to make the application if
he saw fit. This was the origin of the Federal law. The court
will perceive that it is directly connected with the State law,
and obviously made with reference to it. Governor Jay had
already applied to the Federal government. He induced his
friend, John Adams, to advert to the subject as follows, in his
message of December 8th, 1798:--

‘While, with reverence and resignation, we contemplate the
dispensations of Divine Providence in the alarming and
destructive pestilence with which several of our cities and
towns have been visited, there is cause for gratitude and
mutual congratulations that the malady has disappeared, and
that we are again permitted to assemble in safety at the seat
of government for the discharge of our important duties. But
when we reflect that this fatal disorder has, within a few years,
made repeated ravages in some of our principal seaports,
and with increased malignancy, and when we consider the
magnitude of the evils arising from the interruption of public
and private business, whereby the national interests are deeply
affected, I think it my duty to invite the legislature of the
Union to examine the expediency of establishing suitable
regulations in aid of the health laws of the respective States.’

In the response, which was then customary, from the Senate,
they reply to this recommendation as follows:--

‘Sympathy for the sufferings of our fellow-creatures from
disease, and the important interests of the Union, demand
of the national legislation a ready coOperation with the State
governments in the use of such means as seem best calculated
to prevent the return of this fatal calamity.” Senate Journal,
p. 21.

Thus it appears that neither the President not the Senate
contemplated the establishment of a complete system, but
merely a law auxiliary to the State systems. Of course it
became necessary to examine the State systems, to see what
aid *343 was required, and especially the New York system,
with special reference to which this legislation was called for.

In compliance with this recommendation of the President,
Congress passed the law of the 25th of February, 1799.
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**51 This law begins by requiring the collectors and
revenue-officers to observe the restrictions imposed upon
vessels by the State health laws, and to aid in their execution.
It next provides for landing goods elsewhere than at the
wharves of a city. It then requires the parties interested to pay
for storage of goods ‘landed elsewhere,” &c.

Of this law it is to be observed,--

1st. That it confines itself entirely to goods, over which it was
supposed, under its commercial powers and its exclusive right
to collect, duties, it must exercise an exclusive control.

2d. That it provides no means of supporting the quarantine.
This is a universal charge throughout Europe wherever
quarantines are established.

This was not an oversight, for the law provides for the
expenses of purifying and storing goods, but says nothing
of the expenses of purifying, healing, and maintaining
passengers. This omission is fully accounted for by the fact,
that all the State laws, and especially the laws of New
York, had already provided for the general expenses of the
quarantine, and Congress had knowledge of those laws, and
was satisfied with them. Another inference from the omission
of this essential provision is, that Congress doubted its power
to lay a tonnage or other duty for any such purpose. It certainly
has no such power except under the general welfare clause,
which was then stoutly denied by a party which, two years
afterwards, gained the ascendency, which it has subsequently
maintained.

3d. A third observation is, that it was passed on the same
day with the State law which suggested to the governor the
propriety of calling on the Federal government for aid, and the
perfect understanding which existed at that time between the
two governments leaves no room to doubt that it was passed
mainly at the instigation of Governor Jay,-that it was made
especially with reference to the New York law,-that the two
laws form, in fact, but one,-that to be understood they must be
read together,-that the Federal law contains not only a general,
but a particular sanction of every section in the State law.

In reliance upon these two laws thus established, New
York has gone to great expense in forming an adequate
establishment for our harbour,-one which has protected
the city since its complete establishment in 1805. Of its
efficiency, a distinguished physician of New Orleans thus
*344
infection, how can we account for the fact that in a few years

speaks:-‘If the disease is not communicable by

five physicians, health-officers for the quarantine of New
York, have fallen victims to it, while there has not been a case
known in that city for twenty-two years?’

From the foregoing facts another conclusion arises worth
noting. New York has acted in good faith. Under color
of police regulations, she has not attempted to regulate
commerce. In her legislation, she has had no object in view
but protection from disease.

*%52 1I. The charge which the State, by her law, exacts
from passengers arriving in the port of New York to support
her quarantine, is merely a common-law toll, and may be
defended on the same principles as the ferriage from State
Island to the city. All the rules of a toll apply to it.

Ist. It is established by the State for the support of work
done for the public good, to be paid by those only who are
especially benefited by it. 1 Mod. 474; Cro. Eliz. 711.

2d. Itis supported by a good consideration, which is necessary
to a toll. 2 Wilson, 296; 4 Taunt. 520; 10 Barn. & Cres. 508.

Those who do not go to the hospital receive a consideration, as
well as those who do. The probability of advantage is as good
a consideration as the actual enjoyment of the consideration.

Ramsgate harbour is supported by a toll upon all vessels,
whether they enter or not, which come into a situation from
which they would be compelled to seek refuge there in case
of a storm. 3 Wm. Bl. 714.

If a port of refuge is a proper subject of toll at a point where it
becomes essential in case of a storm, much more is a hospital
of refuge, at a point where there is peculiar danger of disease,
and when, without it, disease would be death.

This principle of charging those who receive no actual benefit
is very common. It is sufficient to instance pilotage. It is part
of every system of pilotage, that, if a pilot offers, the vessel
must pay pilotage whether she receives or rejects him.

3d. There is an essential difference between a toll and a tax.
Tax comes from a word that means the arrangement of the
items of the public account. It has long since come to mean
the charge which the government exacts of its citizens for its
support. A tax is public, a toll private. A toll rests upon a good
consideration. A tax is irrespective of consideration; it rests
upon the authority of government alone; it is as imperative in a
bad government as a good. That the distinction is a substantial
one appears from the fact, that in England a toll *345 may be
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granted by the king, but a tax can be levied only by an act of
Parliament. Cro. Eliz. 559; 3 Lev. 424; 2 Mod. 143; 4 ib. 323.

In this respect, this case differs from the Massachusetts case,
which was argued at the last term, and is about to be re-
argued. There the two dollars exacted of the passenger for the
benefit of the almshouse is applied to a purpose in which the
passenger has no particular interest. It might as well have been
applied to any other, or be paid at once into the treasury of the
State, for its use for all purposes. It is, therefore, a tax, and
rests upon the authority of government alone; but for the New
York charge there is a fair equivalent,-it rests upon a private
consideration.

III. In all ports, quarantine (including lazarettos) is now one
of the established charges. It is of modern origin. None prior
to the plague in Marseilles in 1720. McCulloch's Dict., Art.
Quarantine; Howard on Lazarettos, passim.

*%*53 The charge in England is much higher than it is
here; indeed, the charge here is less than in any other
commercial nation. The necessity of these establishments is
now universally admitted by all disinterested persons.

The laws relating to quarantine in all nations are usually
classed among municipal regulations. They are so in France.
(See Dict. de Jurisprudence, Arts. Autorité Municipale, and
Salubrité Publique.) They are so in England. Evans, in his
collection of statutes, places them among police and criminal
laws. (6 Evans's Statutes, 142.)

For convenience, quarantine charges in England are collected
at the custom-house; but they are carried to the consolidated
fund. (45 Geo. III. c. 10, § 7.) This fund is devoted to the
support of the king's household and the civil expenses of the
internal government. 1 Bl. Com. 331.

They are so also in Denmark. A remarkable illustration of this
fact appears in the recent discussion of the ‘Sound dues.’ In
a communication on the subject from the Secretary of State,
(the distinguished counsel who concludes this argument,)
attached to President Tyler's inaugural message of June,
1841, the Sound dues were complained of as unreasonable.
When the territory on both sides of the Sound (it is said)
belonged to Denmark, there may have been some foundation
for the charge; but the territory on the north of the Sound
has, for several centuries, been an independent nation. There
is, therefore, no longer a pretext for the exaction. The
distinguished counsel admitted that the port charges which
arose in consequence of being compelled to go into port to
pay the dues were properly payable, for they rested upon an

equivalent. By turning to *346 our own State papers (2 Com.
and Nav. 144), it will be seen that one of these port charges
is for quarantine.

Again, all the maritime States of the Union have considered
quarantines as an internal municipal regulation, entirely
within their jurisdiction, and no one has ever thought of
applying to the Union on the subject, except where they have
attempted to defray the expense by a tonnage duty, which can
be laid by a State only by consent of Congress.

Virginia has never applied to Congress on the subject. She
requires the master or owners of the vessel to defray the
expense.

Pennsylvania and Delaware have never asked the assent of
Congress to any law. They defray expenses precisely as is
prescribed by the New York law.

Maryland, South Carolina, and Georgia have established their
own systems, but they have preferred to defray the expenses
by a tonnage duty. To do this, they were of course compelled
to get the permission of Congress.

New York has considered them as municipal regulations
under every dynasty. The first law on the subject on her
statute-book appears in 1758. (2 Liv. and Smith, Col. Laws,
ch. 199. She was then a Colony. All her commerce was then
regulated in London, as now in Washington. Yet the execution
of this law was in the hands of the Colonial authorities.
They prohibited the vessel from landing, until examined
and purified, and charged all expenses to the master. This
interference was not considered a regulation of commerce by
the mother country.

*%54 The same law was re€nacted verbatim in 1784. (1
Greenl. 117.) New York was then a separate and independent
sovereignty, and had her own custom-house and revenue
officers. Yet the execution of this law was given, not to her
revenue officers, but to the master and wardens of the port.

The third law was passed in 1794. (3 Greenl. 146.) New
York had then become a member of the Federal Union. This
law assumed the whole subject of quarantine, and all its
appendages, as being under the exclusive control of the State.

Thus quarantine laws passed in three widely different
dynasties preserve to the quarantine of New York the same
municipal character.

This slight review of the New York laws cannot fail to impress
upon the court, not only that she has always considered them
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essentially police laws, but that the construction which New
York has put upon her rights to impose quarantine charges
upon master, owner, Or passengers was contemporaneous
with the Constitution, and has been continued without
objection *347 more than half a century. We claim,
therefore, the application of the rule in Stuart's case, that ‘a
contemporaneous exposition of the Constitution of the United
States, adopted in practice and acquiesced in for a number of
years, fixes the meaning of it, and the court will not control

it.” (1 Cranch, 299.)

IV. All the legislation of the United States on this subject has
been in corroboration and recognition of the State quarantine
and health laws, and whenever this court has adverted to them,
it has been to approve of them, as within the State authority,
notwithstanding their admitted interference with commerce.
The United States have passed three laws on the subject.

The first was the law of May 27th, 1796. (1 Story's Laws,
432.) This law simply required the President to direct the
revenue-officers to aid in the execution of quarantine, and also
the health laws of the States.

Hypercriticism may contend that the establishment of a
marine hospital on the quarantine grounds, for the exclusive
reception of infected persons thrown upon our coast from the
sea, has nothing to do with quarantine. But it is absurd to say
that it is not a pertinent and appropriate part of our health laws,
and under the express sanction and protection of the United
States law of 1796.

The second law was passed on the 25th of February, 1799.
This law we have already examined, and found that the whole
purport of the law, as well as the proposition in the President's
message, was to come in aid of the State laws.

The third law was passed on the 13th of July, 1832. It simply
authorizes the Secretary of the Treasury to employ additional
boats, if necessary, to aid State quarantines.

These laws sanction the whole system of State quarantines,
and every thing appurtenant to quarantines, such as hospitals,
and the means of purification, and the preventing the
spreading of contagion. Of these laws Chief Justice Marshall
has said,-‘The laws of the United States expressly sanction
the health laws of a State.” (12 Wheat. 444.)

**55 Again, the decisions of this court, in harmony
with the laws of the United States, have always spoken
with approbation of the health laws of the States. In
Gibbons v. Ogden, Chief Justice Marshall holds the following

language:-‘The inspection laws form a portion of that
immense mass of legislation which embraces every thing
within the territory of a State not surrendered to the general
government: all which can be most advantageously exercised
by the States themselves. Inspection laws, quarantine laws,
health laws of every description, *348 as well as laws for
regulating the internal commerce of a State, and those with
respect to turnpike-roads, ferries, &c. are component parts of
this mass.” (9 Wheat. 203.)

In numerous subsequent decisions, this court have always
adverted to this class of State laws in the same strain.

To this it will be said, in reply, This doctrine is readily
admitted, but a marine hospital is no essential part of a system
of health laws. We answer,--

First, a marine hospital or lazaretto is connected with the
quarantine in every nation in Europe.

Secondly, nearly a century's experience in our own port, with
and without a hospital, has demonstrated its necessity.

Thirdly, the State, which has the sole discretion in the matter,
has deemed it a necessary part of her quarantine.

A quarantine regulation is not merely a detention of forty, or
twenty, or any other number of days. Instead of a detention, it
may be a deviation, a requiring of passengers to be landed at
a particular point, or it may be an order that the sick shall be
received into a hospital made for the purpose, and cared for.

V. It must be admitted that the States may pass quarantine and
health regulations, that is, laws to prevent the introduction of
infection into their harbours. Consequently, they may resort
to such means for that purpose, and to defray the expense, as
they judge expedient, and as are within their jurisdiction.

The possession of the power to establish embraces the power
to support. For example, the Constitution gives the power
to Congress to establish post-offices. Under that power they
have always exercised the right, without dispute, to exact
postages.

It is a maxim in this court, laid down in the case of Miln and in
numerous other cases, that a State has jurisdiction of all means
not prohibited to it by the Federal or State constitution. It is not
pretended that the means resorted to in this case are prohibited
by the State constitution; nor could such prohibition, if it
existed, be the subject of inquiry in this court.
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VI. The whole controversy, then, reduces itself to the single
question, Is the means which has been resorted to by the State
of New York to support its quarantine and health laws-that
of exacting a toll or tax of passengers-prohibited to it by the
Federal Constitution? We confidently aver that it is not.

**56 1st. This power, which is included in the power to
prohibit the entrance or exit to and from the territories of
the States, is nowhere given to the Federal government. It is
nowhere granted as a substantive power. The power to grant
ingress and egress to and from its territory belongs to every
sovereign %349 State. (Vattel, Lib. 2, ch. 7, § 98; 2 Ruth.
Inst. 476.) They may, therefore, attach what conditions they
please to this privilege.

In the distribution of the substantive powers of government
between the sovereignty of the United States and the State
sovereignties, those only which were expressly granted fall
to the share of the United States; all others remain with the
States. In 4 Wheat. 195, this court say:-‘It does not appear to
be a violent construction of the Constitution, and is certainly a
convenient one, to consider the power of the States as existing
over such cases as the laws of the Union may not reach.’

By a substantive power is meant a power which may be
exercised, not as a means, but an end. It must be expressly
granted, either directly and distinctly by name, or indirectly,
as included in and adhering to some other granted power. This
power is nowhere granted by name, nor is included in any
other grant of power.

First, it is not included in the ninth section of the first article
of the Constitution:-‘The migration or importation of such
persons as any of the States now existing shall think proper to
admit shall not be prohibited by the Congress prior to the year
1808; but a tax or duty may be imposed on such importation,
not exceeding ten dollars for each person.’

This is a case of migration, not of importation. This section
gives Congress no power over migration. It recognizes a
preéxisting right in the States to exclude it at all times,
and says Congress shall not exclude it before 1808. Where
does Congress get the power to exclude it after 1808? The
prohibition of the exercise of a power for a limited time, which
Congress did not possess before at all, cannot give it to them.
Congress cannot take power, not as a means, but as an end, by
implication. Such a conclusion is effectually excluded by the
tenth amendment:-‘The powers not delegated to the United
States, nor prohibited to the States, are reserved to the States
or the people.’

Again, this section at the time was explained, and has ever
since been construed, as having no other effect than giving
Congress power, after 1808, to prohibit the slave-trade.

Judge Iredell, the leading member of the Convention from
North Carolina, thus explains this section when submitted
to the State convention:-‘The Eastern States, who long ago
have abolished slavery, did not approve of the expression
slaves. They therefore used another, which answered the same
purpose. . . .. The word migration refers to free persons, but
the word importation refers to slaves, because free *350
persons cannot be said to be imported.” (3 Ell. Deb., 1st ed.,
p- 98.)

*%*57 Judge Wilson, who had the largest agency in forming
the Constitution of any man except Madison, thus explains
this section to the convention of Pennsylvania:-‘Under the
present confederation, the States may admit the importation
of slaves as long as they please; but by this article, after
the year 1808 the Congress will have power to prohibit such
importation, notwithstanding the disposition of any State to
the contrary. . . .. The gentleman says that it means to prohibit
the introduction of white people from Europe, as this tax may
deter them from coming amongst us. A little impartiality and
attention will discover the care that the Convention took in
selecting their language. The words are, ‘The migration or
importation of such persons, &c., shall not be prohibited by
Congress prior to the year 1808, but a tax or duty may be
imposed on such importation.” It is observable here that the
term migration is dropped when a tax or duty is mentioned,
so that Congress have power to impose the tax only on those
imported.'

Here we have the express authority of Judge Wilson,
(and there is no higher on a question of constitutional
interpretation,) that this ninth section does not give Congress
the power to tax free emigrants or passengers. The advocates
for this power in the Federal government must look for some
other clause in which this power lies concealed.

Secondly, we are told it is part of the power contained in the
grant to Congress ‘to regulate commerce.’

The term ‘regulation of commerce’ had a very definite and
well-understood meaning at and before the Revolution. The
phrase had become popularized by the disputes between
the Colonies and the mother country. It was not understood
to embrace any of the offices between ship and shore,
such as pilotage, wharfage, quarantine, &c., all of which
were regulated by colonial, and not by the laws of the
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mother country. (See Colonial Laws, passim.) It was not
understood to embrace the right to levy duties for revenue,
either upon persons or things. The assumption of the right
to levy duties upon tea, under the pretence of regulating
commerce, produced the Revolution. But the right to regulate
commerce was conceded to England. In the address of the
Continental Congress to the people of Great Britain they
say,-‘The Colonies are entitled to a free and exclusive power
of legislation in their several provincial legislatures, where
their right of representation can alone be preserved, in all
cases of taxation and internal polity, subject only to the
negative of their sovereign: but from the necessity *351
of the case, and a regard for the mutual intercourse of both
countries, we cheerfully consent to the operation of such acts
of the British Parliament as are bond fide restricted to the
regulation of our foreign commerce.’ (1 Journal, 28, 29.)

The regulation of commerce was considered as something
great and international,-almost synonymous with the
Navigation Acts,-acts intended by Great Britain to secure
the benefits of the commerce of her Colonies to herself, and
to regulate her commercial intercourse with foreign nations.
In this popular sense it was used by the framers of our
Constitution. The grant of the power to regulate commerce to
Congress was intended merely to substitute in this respect the

new government for the old,-the United States for England.

**58 Passengers are not the subjects of commerce. The
power to tax them, if it existed in the Federal government,
would not be by virtue of the power to regulate commerce.
They never have been treated as such by the Federal
government. Duties have been levied upon goods from the
first, but never upon passengers. Passengers may be landed
anywhere, but goods only in ports of entry. The payment
of passage-money gives no more control over them than
the payment of board gives the hotel-keeper control over
his boarders. If the power to tax them is placed upon the
general taxing power of the United States, that is universally
admitted to be common to the States. This law of New York
is, therefore, as constitutional as any other of her tax laws,
even although Congress may tax the same things.

Again, the grant to Congress of the metaphysical power to
regulate commerce did not carry with it any of the physical
means of its exercise. The power to regulate, &c., is a mere
capacity, a jurisdiction, an authority to make rules or laws. For
example, the State has power to lay a poll tax of five dollars a
head on every resident of this State. But does any one suppose
that, by virtue of this power, the citizen may be called upon by
a tax-collector to pay this sum? Must there not be a law to that

effect? A mere power in the Federal or State government is
latent and dormant; like the electricity of the air, it is unfelt and
unseen until its energies are concentrated into the thunderbolt
of alaw.

It is palpable that the grant of power to regulate commerce
will not authorize the collector to exclude passengers from
our soil, or levy a tax upon them. There must be some law to
that effect before he can move.

If there is any thing or any measure attached to the mere grant
of the power to regulate commerce, and which passes with it,
it is the right to lay a duty on tonnage. If the grant to Congress

*352 would of itself exclude the States from any act, it
would from this. Yet Marshall tells us that the States would
have had this right, had they not been expressly excluded from
it by another clause in the Constitution. (9 Wheat. 202.) If the
right to lay a duty on tonnage is not taken from the States by
the grant to Congress of the power to regulate commerce, with
what propriety can it be said that this grant takes from them
the right to tax passengers?

Again. Laying duties on imports belongs especially to
commerce. Yet Hamilton says the States would have had this
right had they not been expressly prohibited. (Federalist, No.
32, p. 169.) And in neither case does the collector derive his
authority to collect duties from the grant in the Constitution,
but from express laws.

A similar idea is conveyed by Marshall in the case of Sturges
v. Crowninshield, 4 Wheat. 196:-‘It is not the mere existence
of the power, but its exercise,” &c. Two conclusions follow:--

*%59 1. The mere grant of the metaphysical power by the
Constitution does not carry with it any of the physical means
necessary for its execution. It does not execute itself.

2. That although the power be exclusive, the means are not so.

This idea, that an exclusive power seizes upon the appropriate
means of its execution and makes them exclusive also, has
been a fruitful source of error. The argument is, A tax upon
passengers is an appropriate means of regulating commerce;
therefore the power to regulate commerce seizes upon it and
converts it to its own nature,-that is, makes it exclusive, if it
is itself exclusive.

This notion of a grant of exclusive power, carrying with it
the means of its own execution, and assimilating them to its
own exclusive nature, is not a mere abstract speculation, but
has often been attempted to be enforced, as in this case, in
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practice. Thus in 1824 an attempt was made to compel the
boatmen on the Erie Canal to take out coasting licenses, on
the fallacious idea that the exclusive power of Congress over
commerce gave an exclusive control over all the means of
commerce. (De Witt Clinton's Message of 1824.)

The same assumption led to the case of Wilson v. The
Blackbird Creek Marsh Co., 2 Peters, 245. In that case the
legislature of Delaware had incorporated a company, and
authorized it to build a dam across a tide-water navigable
creek, actually used for navigation. It was thought that this
means of commerce pertained exclusively to the commercial
power, and that any interference with it was of itself, without
any act of Congress, *353 an infringement of the power to
regulate commerce. But Chief Justice Marshall held that the
power, without a law made in pursuance thereof, was nothing;
that the repugnance of the State law must be to an act of the
United States made in exercise of such power.

A similar case aroce in the courts of the State of New York,
The People v. The Saratoga Railroad Co., 15 Wend. 114. The
railroad company built a bridge over the navigable waters of
the Hudson, above any port of entry, and interfering with no
law of the United States. The court held, that though Congress
had the power, yet that there was no repugnance to make
the State law void till Congress had exercised the power by
passing a repugnant act.

Still, it is objected that the law of the State of New York laying
a tax or toll upon passengers is a regulation of commerce,
and that Congress alone has power to make a regulation of
commerce. Admitting that Congress has the exclusive right to
make such regulations, this is not a regulation of commerce.
Does it purport to be a regulation of commerce? Does the
State undertake to regulate commerce? No. It purports and
has been used for half a century as a regulation of health
or quarantine. Is it an appropriate regulation of health?
Yes, unquestionably. Why, then, is it called a regulation of
commerce? Is it because it interferes with commerce? All
quarantines must interfere with commerce more or less; yet
this court has repeatedly declared that they are not on that
account unconstitutional. Is it because it may be used as a
regulation of commerce? So may a duty on tonnage. Yet
Chief Justice Marshall says the States might use it for revenue
purposes. It therefore became necessary to prohibit it by a
distinct clause.

*%*60 This court has repeatedly held that the States and the
Federal government may do the selfsame thing in the exercise
each of its respective and acknowledged ‘Whilst a State is

acting within the legitimate scope of its power as to the end to
be attained, it may use whatsoever means, being appropriate
to that end, it may think fit; although they may be the same,
or so nearly the same, as scarcely to be distinguishable from
those adopted by Congress, acting under a different power.’
(11 Peters, 137.)

To say that a tax upon passengers may be resorted to by the
Federal government as a means is saying nothing. Every act
which may be done by the States may be resorted to by the
Federal government as a means, if ‘necessary and proper’ to
the exercise of a granted power.

It has been shown that this power to prohibit the entrance
*354 of passengers, or place any conditions upon their
entrance, has never been granted directly or indirectly, as a
distinct substantive power or as adhering to any other power,
to the Federal government.

2d. This power has nowhere been prohibited to the States. All
the prohibitions upon the States are found in Art. 1, § 10. The
only clause which is alleged to prohibit the States from the
exercise of this power is,-‘No State shall, without the consent
of Congress, lay any imposts or duties on imports or exports,
except what may be absolutely necessary for the execution of
its inspection laws.’

1. This is not an impost or duty. The lighter takes the goods
from the ship to the wharf for so much a ton. This is an
impost in one sense, but not in the sense in which the word
is used in this section. ‘Impost or duty,” as used in the
Constitution, means such as is laid by virtue of sovereignty
alone, irrespective of consideration. But we have seen that the
tax laid upon passengers by the State is, in fact, a toll resting
upon a private consideration, as much as pilotage or wharfage,
both of which are regulated by statute.

2. Passengers are not imports. That term is applied properly to
things or slaves brought into the country as property without
their own volition.

‘Immigration applies as properly to voluntary as importation
to involuntary arrivals,” (9 Wheat. 216,) is the declaration of
Chief Justice Marshall.

Judges Iredell and Wilson, active members of the convention
which formed the Constitution, also declare that import or
importation was intentionally used to avoid the idea of its
application to passengers or emigrants. (3 Ell. Deb., 1st ed.,
98 and 251.)
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Judge Barbour, in delivering the opinion of the court in the
case of The City of New York v. Miln, says,-‘Passengers are
not the subjects of commerce, and are not imported goods,’
&c. (11 Peters, 136.)

**61 3. But admitting, notwithstanding these authorities,
that passengers are imports, this section does not prohibit the
States from laying any duty or impost upon imports, but from
laying more than is ‘absolutely necessary for the execution of
its inspection laws.’

If passengers are imports, the law in question is an inspection
law. Infected or decayed goods are thrown into the sea.
Infected passengers are sent to the hospital, and the necessary
expenses are defrayed by a duty laid by the State, by express
authority of the Constitution.

Inspection laws apply to imports as well as exports. The
*355 nucleus of this provision as to State inspection laws
was introduced into the convention by Colonel Mason, and
applied only to exports. (3 Madison Papers, 1568, 1569.) It
was afterwards modified, the word imports introduced, and it
took its present form. (Ibid. 1584.)

Inspection of imports must relate principally to health. If,
then, this toll or tax upon passengers is a duty upon imports, it
is exclusively for the execution of a State inspection law. But
it is objected, that in this case more is taken than is ‘absolutely
necessary.” This is denied. The State has advanced from its
treasury, for the support and execution of this inspection
law, more than it has received,-from the adoption of the
Constitution to 1799, from $1,000 to $5,000 per annum; in
1799, $15,000; in 1809, $6,000.

During the war and the previous non-intercourse and embargo
laws, from 1809 to 1815, the quarantine establishment,
including the marine hospital, was sustained almost
exclusively by the State. And the same must again occur

whenever a foreign war arises.

If, then, in time of peace, there is a surplus, (which is not the
case,) is it not proper that it should be applied to pay the debts
of the establishment, and provide for its future wants?

Again, admitting that more is exacted than is ‘absolutely
necessary,” the abuse cannot be corrected in this way. The fact
does not appear in the case. The State has had no opportunity
of contesting this point. This case comes up on demurrer. But
suppose the record presented the question of excess properly

to the court. It could not pronounce it, on any principle, a
defence to a party refusing to pay at all.

Besides, the Constitution itself prescribes the appropriate
remedy for the evil:-‘And the net produce of all duties and
imposts laid by any State on imports and exports shall be
for the use of the treasury of the United States, and all such
laws shall be subject to the revision and control of Congress.’
Constitution, Art. 1, § 10. This clause in the Constitution
supposes that the State law may collect more than is necessary
for the purpose, and that it is not for that reason void. The
action for excess must be brought by the United States, and
Congress must correct the State law. This is the appropriate
remedy, and this court has nothing to do with the matter.

*%62 The conclusion is irresistible. If this section includes
a tax or impost upon passengers, it contains also an
authorization of the State law.

3d. Not only does the Constitution not grant the power over
passengers to the Federal government, and not prohibit it to
the States, but, from the foundation of the government, this
power *356 has been exercised almost exclusively by the
States, without objection.

First, that this power of admission to their territories was
purely a State power was the doctrine of the founders of our
republic.

Those who formed the articles of confederation inserted
the following article:-‘The people of each State shall
have free ingress and egress to and from any other
State.” (Confederation, Art. 4.) From which it is to be inferred,
that the power over ingress and egress was purely a State
power, and that this article was necessary to restrict this
power, so far as the citizens of other States of the Union were
concerned; but it did not attempt to interfere with its exercise
in relation to aliens.

When, a few years after the Federal Constitution was
formed, (which was intended as a revision of the articles
of confederation,) this article had been found defective
in overriding the health laws of the States,-in absolutely
requiring the admission of the citizens of other States,
although they might bring yellow-fever with them,-the article
was modified as follows:-‘The citizens of each State shall be
entitled to all the privileges and immunities of citizens of the
several States.” (Constitution, Art. 4, § 2.)

This section was intended to authorize the exclusion of the
citizens of other States, under the same circumstances under
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which they exclude their own. This section had no reference
to aliens. The right of the State as to them remained as before.
It is worthy of observation,--

1. That the New York law makes no distinction between its
own citizens and all other persons.

2. That the case shows, and the fact is conceded, that all the
persons on whom the tax was levied in this case were aliens.

Again, that the power over ingress and egress was not
taken from the States by the new Constitution was the
contemporaneous exposition.

In the first Congress after the adoption of the Constitution
by the convention, in which were many members of that
convention, the following resolution, of the date of the 16th
of September, 1788, was passed:--

‘Resolved, That it be, and it is hereby, recommended to
the several States, to pass proper laws for preventing
the transportation of convicted malefactors from foreign
countries into the United States.” (Journal of Congress, Vol.
13.)

Laws were accordingly passed during that year and the next,
and for five subsequent years after the Constitution went
into operation, by most of the States; among which were
Virginia, *357 South Carolina, Georgia, New Hampshire,
Massachusetts, and New York.

**63 Secondly, not only were such the expressed opinions
of the statesmen of that day, but ever since. It is believed that
every State in the Union has practically guarded the gates of
her own territory, and permitted the ingress and egress of such
things and such persons only as she pleased.

1. As to the egress of persons. All the States of the Union
constantly enforce the writ of ne exeat. Numerous States,
since the adoption of the Constitution, have passed or
enforced laws prohibiting the egress of debtors without the
leave of their creditors.

2. Asto the export of things. The statutes of New York declare,
that ‘no flour shall be exported from the State until it has been
submitted to an inspector.” (1 Rev. Stat., 1st ed., p. 536, § 1.)
Similar laws have been made as to beef and pork, and most
of the productions of the State. Similar laws have also been
passed in other States.

The State may lay an embargo absolutely prohibiting the
export of any or all articles. Mr. Madison moved in

convention to prohibit the States laying an embargo, but it
was not though expedient, and the proposition was rejected.
(3 Madison Papers, 1444.)

It is not intended to say that Congress may not resort to an
embargo as a means. But it has no power to interdict the export
of any article irrespective of the object. For example, it may
perhaps resort to an embargo in the exercise of the war power,
but it cannot do it to prevent a famine.

3. Asto the ingress of persons. The State poor laws, settlement
laws, laws prohibiting the entrance of paupers, convicts,
infected persons, &c., are of this description.

The laws of most, if not all, of the slaveholding States
prohibiting the entrance of free blacks, is another instance of
the exercise of this power. Does any one suppose the same
power could legally have been exercised by Congress?

4. As to the importation of things. Mississippi, and, it is
believed, some other of the Southern States, have assumed
the right to prohibit the importation of slaves as merchandise,
and this right has been sanctioned by this court in the case of
Groves v. Slaughter, 15 Peters, 449. The same right has been
claimed and exercised by all the Free States.

In New York, the introduction of bank-notes under one dollar,
and of lottery-tickets, is prohibited. (1 Rev. Stat., 1st ed., p.
666, § 29; p. 713, § 8.)

So the introduction of noxious or immoral articles, injurious
to the health or morals of the people, is universally prohibited
*358 by the States, and not by the Federal government; such
as licentious books, immoral paintings, articles of gaming,
tainted food, dangerous preparations of gunpowder, and all
nuisances.

The proposition, that the laying duties, or the right to regulate
commerce, gives Congress the right to import what it pleases,
is not true. The case of Brown v. Maryland, 12 Wheat. 419,
by no means supports it. The whole doctrine of that case is,
that Congress has a monopoly of duties on whatever articles
the State permits to be landed.

**64 Ellsworth held in the Convention, that taking from
Congress the power to lay duties on exports did not take
away from it the power to lay an embargo (3 Madison Papers,
1385) or prohibit exportation. On the same principle, giving
the power to lay duties on imports does not give the power
to import.
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These examples show abundantly how extensively and
constantly the States have exercised this power over ingress
and egress,-over imports and exports. On the other hand, no
instance is recollected of Congress exercising this power over
persons, except in the case of what is known as the alien law
of 1798. By this law power was given to the President, by his
marshals, to remove certain aliens. (1 Story, 515, ch. 75.)

This law was bitterly censured at the time, and the right
assumed by Congress denounced as unconstitutional. And
it is now almost universally admitted that it was a violent
and unconstitutional stretch of Federal power. Mr. Tazewell,
a distinguished Senator from Virginia, said,-‘But one power
was given to Congress over aliens,-that of naturalizing them;
and this did not authorize Congress to prohibit the migration
of foreigners to a State, or to banish them when admitted. The
States had not parted from their power of admitting foreigners
to their society.” (EIL. Deb., Ist ed., 251; 2 Virginia Stat. at
Large, New Series, 492.)

This assumption of power on the part of Congress greatly
excited and aroused the country. The legislatures of Virginia
and Kentucky denounced the law, and passed resolutions
supposed to have been drawn by Jefferson and Madison, and
which have ever since been considered as of incontrovertible
authority in the construction of constitutional law.

The following is the fourth of the Kentucky resolutions:-‘That
alien friends are under the jurisdiction and protection of the
laws of the State where they are; that no power over them
has been delegated to the United States, nor prohibited to the
individual States, distinct from their power over citizens, and
it being true as a general principle, and one of the amendments
to the Constitution having also declared, that the powers
not delegated to the United States by the Constitution nor
*359 prohibited by it to the States are reserved to the States
respectively or the people, the act of Congress of the United
States passed 22d of June, 1798, entitled ‘An act concerning
aliens,” which assumes power over alien friends not delegated
by the Constitution, is not law, but is altogether void and of
no force.'

VII. The law of the State of New York does not violate or
contravene the provisions of any law or treaty of the United
States. ‘Laws made in pursuance of the Constitution, and all
treaties made or to be made, or which shall be made under the
authority of the United States, shall be the supreme law of the
land.’ (Constitution, Art. 6, § 2.)

*%65 1st. As to treaties. The vessel was an English vessel,
and it is conceded that all the emigrants on whose account
the toll was collected were British subjects. If the toll violates
in letter or spirit any treaty with England, it is illegal and
void. The treaties by which our intercourse is regulated with
England are the treaties of 1794 and 1815. These treaties
profess to place the two nations on terms of equal and
reciprocal advantages.

1. Does it violate reciprocity? The New York law lays a
tax or toll upon passengers to defray the selfsame expenses
which England defrays by a tonnage duty. England collects
four times as much from our vessels for the support of her
quarantine and hospital as we do from hers. The expenses
in England amount to nearly a dollar per ton for an ordinary
vessel of three hundred or four hundred tons. We collect
that amount only upon here and there a passenger vessel. If,
therefore, there is any violation of the reciprocity stipulations
of the treaties in the execution of quarantine or health laws,
it is on the part of England. (2 State Papers, Com. and Nav.,
Mitchell's App., No. 9.)

2. This is a law regulating the internal police of the country;
and it is a rule of international law, independent of treaties,
‘that all foreigners are admitted into a country on condition of
obeying its laws.” (Vattel, Lib. 2, ch. 8, § 101.) One of the laws
which they are bound to obey is the payment of all reasonable
tolls. (Ibid., Lib. 1, ch. 9, § 103.)

This principle of international law is incorporated in these
treaties, which are made expressly subject to the laws and
statutes of the country. (Treaty of November, 1774, art. 14; of
July, 1815, art. 1; Ell. Dip. Code, 253-275.) It is immaterial,
so far as treaties are concerned, whether laws be made by the
States or the United States. If it were within its constitutional
powers, indisputably Congress might lay such a tax, as well
as add a new item to the tariff. The State law is not obnoxious
to the objection of infringing any treaty. *360

2d. As to a law. There is no law of the United States
taxing passengers. Even if they have the power, they have
not used it. Nor can it fairly be said that there is a law
regulating passengers. The law of 1819 (3 Story, 1722) relates
to ‘passenger ships and vessels.” It regulates the number of
passengers who may be taken on board by the tonnage. It
was made in the exercise of the undisputed police power of
Congress over vessels on the ocean. There is nothing in it with
which the State law interferes in the remotest degree.
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But, it is replied, we do not contend there is any conflict
with any written law, any actual regulation, but with ‘a non-
regulation.’

Congress, it is assumed, has legislated on the subject of
passengers, and it is as much its will that what is not prohibited
should remain as it is, as what is prohibited. In other words,
that, by making one regulation on a subject, Congress takes
possession of the whole subject as effectually as by making
every possible regulation. This ingenious theory has never
been applied in practice, and never can be.

**66
Constitution to be the supreme law of the land. Is this

1. None but ‘laws made’ are declared by the

imaginary ‘non-regulation’ a law made by Congress? What
are its terms, its provisos, and its exceptions,-its extent, its
length, and its breadth? And who is to construe and apply it?

2. This inferential legislation is uncontrollable by Congress.
A vast mass of means hitherto left exclusively to the States,
as more advantageous to the country, will be immediately
seized upon and appropriated by the Federal government, not
by virtue of any new legislation, but by this court sanctioning
the theory of ‘non-regulation.” No discretion is left to the
legislature. The Constitution becomes self-acting. It seizes,
proprio vigore, when any power is put in action by the
slightest act of legislation on the subject, upon all the means
which might by any possibility be brought within its reach.
The concurrence of State power becomes an empty sound.

The rule, in case of collision between Federal and State
laws on a subject of concurrent jurisdiction, laid down by
Marshall, is, that ‘the State law, so far, and so far only, as
that incompatibility exists, must necessarily yield.” (5 Wheat.
49, 50.) This is no longer the rule. The State laws must yield
so far as the Federal power extends,-so far as the Federal
government had power to pass incompatible laws.

Things which have hitherto been left to the States must
be taken from them. Pilot laws, harbour regulations, laws
respecting lighterage, wharfage, &c., must be abolished. Tide-
mills, dams, bridges, &c., upon navigable tide-water, which
*361 line our coast, must be swept away. Under the doctrine
of ‘non-regulation,” Congress takes possession at once of
all the remote as well as immediate means of executing its
powers; e. g. the power to regulate commerce gives remote
power over the ship-builder, the timber-merchant, the lumber-
man, &c. The names of some of the titles in the French Code
of Commerce may convey some idea of the extent of power
which may be included in the power to regulate commerce:-

Partnerships, Banks, Brokers, Carriers, Bills of Exchange,
Vessels, Insurances, Bankruptcies, &c. Thus far Congress has
left these subjects to the States; but if this doctrine of ‘non-
regulation’ prevails, the matter is taken out of the hands of
Congress, and all the regulations on these subjects which it
was competent for Congress to make under its constitutional
power are to be considered as made already. State power is in
effect annihilated; if not at once, it is so crippled that it dies
a lingering death.

This rule of construction will be found oppressive in the
extreme, and impossible. Oppressive, because it requires men
to obey laws which they cannot know; impossible, because
the courts cannot apply it. The courts easily determine the
limits of a written law, and their decisions are uniform; but
it surpasses human knowledge to ascertain with precision the
ramifications of a subject-matter.

*%67 Subjects intermingle. Commerce, manufactures,
agriculture, are concerned in ship-building. Scarcely an act
can be presented to the court which is not compound. How
much of that subject, which carries with it the power of
Congress, shall be necessary for that purpose?

It is to commerce particularly that this theory has been
applied. ‘Commerce,’ it is said, ‘is a unit, and what is not
regulated is as much a part of the unit as what is.” We may
admit that the power to regulate commerce is a unit, and is
exclusive. We may admit that the regulations of commerce
from one system, and are all exclusive. But the means
employed or resorted to by these regulations are as diverse as
nature, and as free to the States as to Congress. This case turns
upon taking money as a tax or toll from passengers. This is
not a regulation of any kind, but an act, a means.

These means are not permanently or necessarily attached to
the regulation which adopts them. Granted that they may
be resorted to to-day by a regulation of commerce, they are
not inseparately attached to that regulation. They form no
part of the unit. They may be resorted to to-morrow by a
totally different regulation,-one of health or finance on the
part of *362 the States. The fallacy consists in confounding
a regulation of commerce with the means which it adopts.

This idea of unity was first broached by Mr. Madison, who
suggested that the right to regulate commerce was one and
indivisible, and would exclude the States from the right to lay
tonnage duty, and consequently that there was no necessity for
any express prohibition in the Constitution upon the States.
(3 Madison Papers, 1585.) The convention thought otherwise,
and inserted the prohibitory clause, and Marshall intimates
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that it might have been resorted to by the States had it not been
prohibited. (9 Wheat. 202.) The idea was again suggested
by Mr. Webster in his argument in the case of Gibbons v.
Ogden. (9 Wheat. 14.) ‘Henceforth,” he says, ‘the commerce
of the State was to be a unit.” This view of the nature of the
commercial power was afterwards referred to by Marshall as
one having great weight. (Ibid. 209.)

The major proposition of these distinguished men, of the
unity of the commercial power, is not contested, but merely
its application to commercial means. The case of Gibbons v.
Ogden was not decided against the State on the ground that
the law of the State violated the commercial unity, or that the
means employed by the State were not in themselves common
to both governments, but because a law of the United States
had already appropriated them to her use, and that the law of
the State attempting to do the same was necessarily repugnant
to the Federal law, and therefore void.

Marshall certainly did not intend, by the unity of commercial
power, unity of commercial means, nor that the power of
Congress to use the means of itself appropriated them, or that
‘non-regulation’ was equivalent to regulation, in any case.

**68 In Sturges v. Crowninshield, his language is,-‘It
may be thought more convenient that much of it [any
subject committed to Congress] should be regulated by State
legislation, and Congress may purposely omit to provide for
many cases to which their power extends.” (4 Wheat. 195.) It
is obvious that he thought that the States might use any means
whatever not prohibited to them, and which Congress had not
by an actual law appropriated to itself.

Again, he says in Wilson v. The Blackbird Creek Marsh
Co.,-‘If Congress had passed any act which bore upon the
case, . . . we should feel not much difficulty in saying that a
State law coming in conflict with such act would be void. But
Congress has passed no such act.” True, says the objector, but
Congress has power to pass such an act, and ‘non-regulation’
is equal to regulation. It is clear that Marshall gave no such
efficacy to ‘non-regulation.” *363

The repugnance which makes a State law void must be to
some actual existing law of the United States, and not to some
non-existing inferential regulation.

I have attempted to prove that the power over passengers
either to exclude or tax them has not been given to Congress,
either directly or indirectly; that it has nowhere directly or
inferentially been prohibited to the States; that in practice it
has been used by the States exclusively since the foundation

of the government; and that the law of the State of New York
now in question, made in exercise of that power, does not,
in the remotest degree, infringe any treaty or any law of the
United States.

I cannot conclude this argument without calling the particular
attention of this court to the case of The City of New York
v. Miln. The Supreme Court of the State of New York held
this case to be identical with that. In that case the State law
required the master to deliver a manifest of his passengers
to the mayor within twenty-four hours of his arrival; to give
bond and security for $300 to the city to indemnify against
expenses of maintenance; that the master shall remove such
passengers as the mayor, &c., shall direct; that the vessel
shall be liable for any penalties incurred by the master. That
law, like this, was alleged to be a regulation of commerce.
That law prohibited passengers from landing altogether. This
allows them to land on condition of paying expenses. That
law required the master to give bond and security in $300 for
each passenger. This law allows each one to come on shore
on payment of the expenses. That law, after two elaborate
arguments, was held not to be a regulation of commerce. In
what particular does it differ in principle from this? Both are
made in the execution of police laws of the State. Neither
assumes to regulate commerce, and both are interferences
with it.

*%69 The gist of the argument of Mr. Justice Story in his
dissenting opinion in that case is, that ‘the States cannot resort
to a regulation of commerce,” & c., &c. Certainly not. The
very question in dispute was, whether that was a regulation
of commerce. He assumes, without proving it, the whole
question.

He speaks of exclusive means. Powers may be exclusive,
regulations may be exclusive, but means cannot be so,
unless the States are excluded from them by name in
the Constitution, or unless the Federal government have
appropriated them, by an express law, to their own use. No
doubt, as the very learned judge says, if the same means
had been resorted to by Congress, it would have been in the
execution of a regulation of commerce, and when resorted to
by the States, it is in the bond fide execution of a police law.
*364

The rule is very clearly and concisely laid down by
Judge Johnson:-“Whenever the powers of the respective
governments are frankly exercised with a distinct view to the
ends of such powers, they may act upon the same means, and
yet the powers be kept perfectly distinct. A resort to the same
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means, therefore, is no argument to prove the identity of their
respective powers.” (9 Wheat. 239.)

This case cannot be decided for the plaintiff without
overruling the case of Miln. This court, like all others, is
presumed to be governed by the maxim, Stare decisis. For
no court is it so important. Disrespect follows inconsistency,
and woe to the Union when the decisions of this court shall
cease to be respected. If the majority of to-day attempt to
correct a supposed previous erroneous decision, the majority
of to-morrow will certainly reinstate the old rule. This court
remains, but its members change. Three of the five members
who decided in favor of State rights in the case of Miln are
gone. Where is Thompson? Where is Baldwin? Where is
Barbour, who gave the opinion of the court in that case? Had
these judges remained in the seats which they once adorned,
this suit would never have been brought. Is it wise thus to
invite speculation upon the sad changes which the inevitable
doom that awaits us all must produce in this tribunal? If
temporary majorities are to give the law of this court, its
decisions, which should be as permanent as the republic, will
become as fluctuating and mortal as its members.

The poor emigrants do not ask to be relieved of this tax. They
do not bring this suit, nor is it brought for their benefit. The
foreign agent, the rich shipper, is before this court striving,
at the expense of these unfortunates, to swell their enormous
gains. This toll is embraced in the price of passage. The
emigrant knows nothing of it. If it is removed, he will know
nothing of it, but that the home and the asylum that greeted
him, and rescued him from disease and death on his arrival,
are gone.

What cares the rich shipper of Liverpool, what cares his agent
in New York, whether infection is brought to our shores,-
whether disease ravage our city? No ties bind him to the soil.
No family or kindred to weep over. Wealth is at his disposal.
He keeps aloof or flies from the pestilence which his accursed
avarice has brought upon the devoted city.

*%70 But ask the emigrant, ask the destitute, ask the poor
citizen, ask the thronging masses who make up the population
of a great city, whom the strong bonds of poverty and affection
chain to their homes, ‘Come weal, come woe.” They will pray
you to preserve unimpaired the health laws of the city, *365
the quarantine, and its hospital, which have so long proved
an efficient protection to them and their families. They will
conjure you, with the agonizing earnestness of men who feel
that their lives are concerned in what they ask.

Has this court listened to the suggestion, that, if this power
is conceded to the States, it may be abused to the prejudice
of commerce? Such a consideration is not for them. Let them
close their ears, if they would not be betrayed into error.

Marshall has said,-‘All power may be abused, and if the fear
of abuse is to constitute an argument against its existence,
it might be urged against the existence of that which is
indispensable to the general safety.” (12 Wheat. 440.)

But the suggestion is absurd. There is no such danger. If the
child may be trusted to its mother, the city may be trusted
to the State. It forms its greatest pride, and dearest interest.
The commerce of New York is its glory, and the great source
of its prosperity. Will it be guilty of the suicidal folly of
destroying or injuring it? No. The accommodations for the
sick passenger form one of the attractions of its port. The
emigrants flock to it in preference to any other. The past
year, more than one hundred thousand have arrived. All the
hospitals at the quarantine have been crowded, and yet no
extraordinary fatality has prevailed.

On the other hand, the mortality among the emigrants who
have arrived at Quebec has been frightful,-not less than one
tenth of the whole number. The pestilence has been scattered
through the country, and the whole province has been sorely
afflicted.

What has occasioned the difference but the very hospitals
supported by this tax, and which must fall with it? They
have been the refuge, and have yearly saved the lives, of
thousands of the emigrants, and nothing, save their religion,
is more gratefully cherished by them than the hospital at the
quarantine ground in New York.

Conceding for a moment, that, if the State institution is
destroyed, the Federal government have power to replace it,
will they do it? Will they continue to give it adequate support?
Such is not the history of the past.

A few years before the close of the last century, Congress
set on foot a marine hospital fund for the relief of sailors.
In 1802, it had accumulated to more than ninety thousand
dollars. At this time Massachusetts and Virginia governed
the Union. They concluded to divide the fund between them.
Fifteen thousand dollars were appropriated to build a sailor's
hospital at Boston, and thirty-five thousand went to purchase
an old hospital at Gosport, in Virginia. *366
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**71 Is it wise to leave an interest so local and so intensely
interesting as that which concerns the lives of the citizens of
New York to depend on the fluctuations of political influence?
What do the Alleghanies or the Rocky Mountains know or
care for the ravages of yellow-fever in the city of New York?

The island of New York will soon contain a million of people.
When pestilence comes, it will sweep away thousands in
a day. If she sees the necessary means of self-protection
withheld or removed to more favored cities, what bonds
will be strong enough to bind her to submission? When,
the poisoned darts of death falling thick and fast around
them, her citizens are called upon to wait the slow, reluctant
movements of the Federal government,-when, driven to
desperation by the imminent danger impending over them,
they see themselves cut off from reasonable succour by the
selfish, unsympathizing legislation of a remote people, who
send their exports to Hudson's Bay or the mouth of the
Columbia, will they not be impelled to take the law into their
own hands?

Our country is extending itself farther and farther to the
south and west. Wisdom cries aloud, with a warning voice, to
leave local interests as much as possible to local legislation,
and attend only to those common and external interests for
which the Union was formed. Let the States repose in the
undisturbed exercise of the sovereignty which is left to them,
and we may, with safety, extend our system to the extreme
limits of the continent.

The State of New York asks the humble boon of being
allowed to protect herself against an exclusively internal
evil. Two thirds of the common revenue are collected in her
harbour. She divides the annual millions which, but for the
Union, would be poured into her own coffers, freely and
ungrudgingly among her sisters. She calculates not the value
of the Union. She glories in the honor and welfare of our
common country. But she has deemed it not unreasonable
that she should be allowed to protect herself against dangers
to which this commerce, carried on for the common benefit,
exposes her, and her alone.

SMITH v. TURNER.

Sketch of Mr. Van Buren's argument at the December term,
1845. The references to the excise cases decided since were
made on the re-argument in 1847.

Myr. Van Buren referred to the printed points, and said the able
argument submitted on them by his colleague would perhaps

justify him in remaining entirely silent, but the importance
*367 of the questions presented to the court seemed to him
to authorize some additional suggestions. He read the sections
under which this suit was brought. (1 Rev. Stat. 445, §§
7-9.) By them the health commissioner was authorized to
collect, from the master of every vessel that should arrive
from a foreign port at the port of New York, one dollar for
each steerage passenger on board. The sum so received was
devoted to the use of the marine hospital, and the master was
authorized to sue for and collect from each of such passengers
the sum paid on his account. The declaration contained two
counts, the first alleging that the passengers were brought
into the port of New York; the second, that they were landed
in New York. The demurrer is to the whole declaration, on
the ground that the law is repugnant to the Constitution of
the United States. Of course, the facts alleged in both counts
are to be taken as true. The question is not whether the law
is wise or politic, but whether it is repugnant to the United
States Constitution. This is the extent of the jurisdiction of
this court, (Judiciary Act, 1789, § 25,) and the question is
to be determined on this record. The court cannot legally
know how much money has been received under this law,
nor the use it has been put to, nor the extent of disease, nor
the expenses of the hospital, nor when the fund falls short,
nor when it overruns. If these facts are important, they should
be determined by proof in a competent proceeding. On this
record, the court are asked by the plaintiff in error to say that
the sections referred to necessarily conflict with the United
States Constitution. The tax which they impose was first laid
on the 30th of March, 1798, (3 Greenl. 388,) and it will be
conceded that, if it was constitutional then, it is constitutional
now. It does not grow unconstitutional by age. The power to
declare a State law unconstitutional is one of great delicacy, as
this court have frequently said, and should never be exercised
in cases of doubt. (6 Cranch, 128; 4 Wheat. 621.) As Mr.
Ogden truly remarks, in New York v. Miln, 11 Peters, 122,
‘it should be so clear as to secure the acquiescence of the
people and of the States, and thus to retain the affection of
the different members of the Union for the Union itself.” All
the presumptions are in favor of the constitutionality of a law.
Those who object to its unconstitutionality should be able
to point to the provision of the United States Constitution
with which it comes in collision, and the conflict should be
so plain, that it could be immediately seen by comparing
the two. The plaintiff in error says that this law conflicts
with the eighth section of the first article of the Constitution;
also with the tenth section of the first article; also with the
ninth section of *368 the first article, subdivisions fourth
and fifth; also with the sixth article, subdivision second; and


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1825001173&pubNum=2377&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800116198&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800133620&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1837134465&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Smith v. Turner, 48 U.S. 283 (1849)
7 How. 283, 12 L.Ed. 702

also with the general spirit of the Constitution. The general
spirit of the Constitution is to be found in its letter. The
sections of the Constitution referred to should be examined
separately; it is neither intelligible nor safe to contrast the
law with what may be deemed the blended effect of all; and
in examining them it should be remembered that the States,
at the adoption of the Constitution, were free, independent,
and sovereign communities; that as such they formed, as such
adopted, the Constitution; that the Constitution is a grant by
them of certain enumerated powers. The language of the tenth
article of the Constitution only defines for greater caution
what would have been the legal and constitutional effect of
the grant in the manner and form in which it was made, to
wit, that ‘the powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people.” (Baldwin's Views
of the Constitution, 29-32.) The strict observance of these
principles, in construing the Constitution, is believed by a
large portion of the American people to be the surest bond of
the Union itself.

**72 First, does the law in question conflict with the eighth
section of the first article of the United States Constitution?
This section provides, that ‘the Congress shall have power
to regulate commerce with foreign nations, and among the
several States, and with the Indian tribes.” What is this
power, and is it exclusive in Congress, or concurrent in
Congress and in the States? The terms used are capable
of indefinite extension in the hands of a skilful construer.
Commerce, in an enlarged sense, covers nearly all the
business relations of society. Every law that qualifies or
affects its transactions or relations necessarily regulates
it. Take the first clause,-‘Congress shall have power to
regulate commerce with foreign nations.” Pilot laws affect
this commerce; they touch it on the open sea, they restrain
those engaged in it, they regulate it; yet the States on the sea-
board all have pilot laws. So too, inspection laws. It is said
these are authorized by the United States Constitution. Not so.
Duties and imposts are permitted to execute them, but the laws
are enacted under the inherent power of the State. It is true,
most inspected articles are intended for exportation to foreign
ports. But commerce consists as much of exports as imports;
restraints and regulations of one are as much regulation of
commerce as the other. The States also pass quarantine laws,
wreck laws, harbour regulations, &c., &c.

These would seem to show a concurrent power in the
States *369 over foreign commerce. Congress has power to
regulate commerce among the States; yet the States establish
ferries from one to the other. The court has held that the

transportation of slaves from State to State is within the
exclusive control of the States. (Groves v. Slaughter, 15
Peters, 449.) Congress has power to regulate commerce with
the Indian tribes. Yet several States have habitually, since
the adoption of the Constitution, passed laws regulating
trade with the Indians. The New York constitution, article
seventh, section twelfth, provides that no purchase of lands,
or contract for purchase, made with Indians, within that State,
subsequent to October, 1775, shall be valid, unless made
by the authority and with the consent of the legislature. A
comparison of this power in the Constitution with what it
was in the Articles of Confederation, shows a much greater
solicitude to make this exclusive than either of the others.
The ninth article of the Confederation gave Congress power
to regulate the trade and manage ‘all affairs with the Indians,
not members of any of the States; provided that the legislative
right of any State, within its own limits, be not infringed
or violated.” These restrictions were intentionally omitted
in the Constitution. (See Federalist, No. 42, by Madison.)
Yet the constitutionality of the laws and constitutions of the
different States, regulating trade with the Indians, has never
been questioned. The Constitution gives the same power to
Congress over commerce among the States and with the
Indian tribes that it gives over foreign commerce. If the latter
is exclusive, the others are, and if the whole are exclusive,
all the legislation thus briefly adverted to must be deemed
void. It is submitted that the power is concurrent, subject to
the positive inhibitions in the Constitution. It is the power
to regulate commerce with foreign nations which demands
particular attention. This law encroaches on that power or on
none.

**73 We contend respectfully, that the power to regulate
commerce is only exclusive in those cases where the
regulation is effected by the exercise of an authority specially
given to Congress in exclusive terms in the Constitution, or
specially prohibited to the States; and that the only other
authority over the subject remaining in Congress is derived
from the sixth article of the Constitution, which authorizes
them to prostrate State laws and constitutions by their own
conflicting legislation.

Mr. Hamilton, in the thirty-second number of the Federalist,
says that there is an exclusive delegation or alienation of State
sovereignty in three cases: first, where exclusive power is
in terms given to Congress; second, where an authority is
granted *370 to the Union, and the States are prohibited
from exercising a like authority; third, where an authority is
granted to the Union, to which a similar authority in the States
would be absolutely and totally contradictory and repugnant.
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As examples of the third class, he instances the power to
establish uniform laws on the subjects of naturalization and
bankruptcy.

This classification of the exclusive powers of Congress has
been frequently referred to with approbation by this court.
It is with extreme hesitation that a doubt is suggested as to
its accuracy; but it is believed that a careful analysis of the
Constitution authorizes the position, that the first two classes
mentioned by Mr. Hamilton cover every case of exclusive
delegation of power by the States, and that his third class of
cases is covered by article sixth, subdivision second, which
makes the laws of Congress, enacted in pursuance of the
Constitution, the supreme law of the land.

This position is advanced with less hesitation, because, first,
no case has ever been decided by the court which establishes
such a classification; and secondly, the illustration given
by Mr. Hamilton of the third class has been overruled.
A single section gives the power to establish laws on the
subject of naturalization and bankruptcy. They are to be alike
uniform. Yet in Sturges v. Crowninshield, 4 Wheat. 122, it
was expressly decided that the grant of power to Congress
to establish uniform laws on the subject of bankruptcy did
not alienate the power of the States. Why, then, should this
effect follow the grant of power to establish uniform laws
on the subject of naturalization? Each of the States, before
the adoption of the Constitution, exercised this power of
naturalization, and would now but for the action of Congress
and the provisions of article fourth, section second. (Chirac v.
Chirac, 2 Wheat. 269; Collett v. Collett, 2 Dall. 294.)

Mpr. Van Buren then examined the various powers given to
Congress by the Constitution, and endeavoured to show that,
whenever the power granted was, or was intended to be,
exclusive, it was either,--

**74 st
synonymous) necessarily exclusive, from operating in two or

Granted in exclusive terms, or (what is

more States, or without the territory of all the States; or

2d. Granted to the general government, and prohibited to the
States.

In the first class he placed the power to borrow money
on the credit of the United States, to establish post-offices
and post-roads, to establish tribunals inferior to the Supreme
Court, to define and punish piracies and felonies on the high
seas, to exercise exclusive legislation over the District of
Columbia, *371 forts, magazines, arsenals, &c., and to make
all necessary and proper laws to carry the foregoing powers

into execution. In the second class he placed the power to
lay duties, imposts, and excises, except to execute inspection
laws, to coin money, regulate the value thereof and of foreign
coin, to declare war, grant letters of marque, &c., to raise and
support armies, to provide and maintain a navy, and make
rules for the government of the army and navy.

The States are prohibited from entering into any agreement or
compact with another State, or with a foreign power. Power
to make treaties is given to the President and Senate. This
classification leaves, of the general powers of Congress which
it is believed are not exclusive, the powers,--

Ist. To lay and collect taxes. This is admitted to be concurrent.
2d. Over naturalization and bankruptcy, already adverted to.

3d. To fix the standard of weights and measures. This has
always been exercised by the States, and never by the general
government.

4th. To punish counterfeiting. This is concurrent. (1 New York
R. L. 466.)

5th. To promote science and the arts by copy and patent rights.
This, to the extent of State limits, is believed to be concurrent.
(1 Tucker's Black., App. D., 182, 265; Livingston v. Van
Ingen, 9 Johns. R. 567, 568; Gibbons v. Ogden, 9 Wheat. 221.)

6th. Over the militia, which is concurrent, except so far as
expressly distributed by the Constitution to the States and
Congress respectively.

7th. Over commerce. (Houston v. Moore, 5 Wheat. 1.)
It is submitted that this is a concurrent power, unless
the regulation is one authorized in express terms by the
Constitution, and falling under the first or second class before
mentioned. For instance, commerce is usually provided for
by treaties, coining money, &c., &c.; it is usually protected
by armies and navies, and the punishment of crimes on the
high seas; it is usually interrupted by war. The authority
over all these great subjects is exclusively in the general
government. If commerce is incidentally regulated in other
modes, the powers of the States and the general government
are concurrent with the safeguard, in case of conflict, that
the authority of Congress is paramount. This definition
of the grant avoids three difficulties which must always
be encountered by those who claim that the power over
commerce, in its most enlarged signification, is exclusive:--
*372
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**75 1. In Sturges v. Crowninshield, the court, in deciding
a State insolvent or bankrupt law to be valid till Congress
acts, says, ‘It is not the grant of a power to the Union, but
its exercise, that ousts the State of jurisdiction.” This, it is
believed, cannot be true of an exclusive power. If such a
power is granted to the Union, the State must necessarily be
divested of it, whether Congress acts or not. The State is at
the mercy of Congress, and helpless till it chooses to act.

2. In the argument of Gibbons v. Ogden, the distinguished
counsel for the appellants contended (9 Wheat. 18), that
regulation of any part made an entire system; that what was
untouched was as much regulated as what was touched, and
the court say there is great force in the argument, and that
it has not been answered. (p. 209.) If this be so, a single
commercial regulation by Congress would oust the States
of authority, and leave their great interests to await the next
movement of Congress.

3. In every argument and decision in favor of the exclusive
power, counsel and court have been obliged to except from
its operation pilot, health, inspection laws, &c. (9 Wheat. 18,
203-207; 12 Wheat. 444.) But these are nowhere excepted in
the grant, and if it is exclusive it must cover them. Inspection
laws are no exception. No authority is given to the States to
pass them, but they are authorized to lay imposts to execute
them.

This court has never held the power to be exclusive. In
Gibbons v. Ogden, the regulations were held to be conflicting,
and the case was decided on that ground. (9 Wheat. 200.) In
New York v. Miln, 11 Peters, 146, the court decline deciding
the question. In Groves v. Slaughter, 15 Peters, 508, it is left an
open question. But in the License Cases, 5 Howard, a majority
of the judges expressly hold the power to be concurrent. The
plaintiff in error, then, to show the act now before the court
an unconstitutional regulation of commerce, if we are correct,
must point, either,--

Ist. To the clause in the United States Constitution which
delegates exclusively to the general government the authority
to make this law.

2d. To the express prohibition on the States to make it.

Neither can be shown. If not, it remains with that mass of
inherent power appertaining to State sovereignty which has
never been alienated. All the States have passed laws similar
to this for the last half-century. He should refer to them
particularly hereafter, and show that all these laws arrested

vessels on the high seas, inspected them, discharged, and
destroyed their cargoes, forbade them to anchor, &c., &c.,
and charged the *373 expense of executing the laws on the
cargo, consignee, captain, or passenger, at discretion. The
‘regulations of commerce,’ if any, in the act before the court,
were the control and direction exercised over the captain,
passengers, ship, and cargo. The orders to them were where
to stop, when to proceed, what should be destroyed, &c.
Yet these acts were within the unquestionable power of the
States, and were not even seriously disputed here. They were
sanctioned in the case of New York v. Miln. They occurred
always in the pilot, inspection, quarantine, and slave laws.

**%76 It seemed to him these considerations must dispose
of the theory that commerce was a unit; that it included
all intercourse; that the whole power over the subject of
commerce, and its mode of prosecution, was surrendered to
Congress; that what was untouched was as much regulated as
what was touched, & c., &c.

But it was urged that, if this was a case of concurrent
power, Congress had acted on the subject, and that there
was a conflict of legislation; also, that the act before the
court conflicted with treaties made by the United States. He
examined these positions at length, and endeavoured to show
that the legislation of Congress, so far from conflicting, was
in aid and approbation of the law. He referred to the law of
1796, ch. 31, 1 Story, 432; Act of 1799, ch. 118, ib. 564; New
York v. Miln, 11 Peters, 138, 139.

The treaties referred to were expressly subject to the laws
of the two countries. If this law violated them, no tariff law,
and certainly no law prohibiting the entry of colored persons
into States, could be upheld. But it was urged that the tax
of one dollar on each steerage passenger was ‘a regulation
of commerce.” This he denied. The taxing power and the
commercial power were totally distinct. Even laying imposts
is not a regulation of commerce. (9 Wheat. 201.) Chief Justice
Marshall says,-‘There is no analogy between the power of
taxation and the power of regulating commerce.’

The tax in this case is laid on an inhabitant of New York,
within her limits and jurisdiction. It is laid when the ship
has arrived in the port of New York. As the record shows in
this case, the passengers, as they are called, had landed. To
deny the right of the State to do this is the most alarming
proposition ever yet presented to this court. He contended,--

Ist. That the State had the power altogether to forbid the
landing on her shores of such persons as she chose to forbid,
or to expel those who had entered, and, as a necessary
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consequence, she might dictate the terms on which they
should be permitted to enter. This was vital to her self-
preservation. *374 And having this right, the manner of
its exercise must, of necessity, be left to her discretion. It
was to be presumed self-interest, if no higher motive, would
induce a discreet exercise of this power. But if the State was
unreasonable,-Stat pro ratione voluntas. This court had no
power to supervise her conduct. In support of this he cited
New York v. Miln, 11 Peters, 132, 136; 7 Statutes of South
Carolina, 459; Aikin's Alabama Dig. 352; 1 Lislet's Dig. Lou.
Laws, 499. He also cited laws forbidding or regulating the
admission of free persons of color in fifteen different States,-
non-slaveholding as well as slaveholding States. In Groves
v. Slaughter, 15 Peters, it was held that the right to admit
slaves from other States into Mississippi, or to forbid them to
enter, rested exclusively with that State, and was unaffected
by the authority of Congress to regulate commerce among
the States. The argument that the general government, being
charged with the foreign relations of the country, acquired
the right to regulate the terms upon which aliens should be
admitted into the States, could not be maintained. The States
retain the right to prescribe who shall hold property within
their jurisdiction, who shall vote, &c. The sole power given
to Congress is to prescribe the terms of citizenship by means
of naturalization laws. In support of these positions he cited
Senator Tazewell's speech against the Alien and Sedition Law.
(4 ElL Deb., 2d ed., 453; 3 Madison Papers, 1385.) Also, the
Virginia and Kentucky resolutions and reports on the same
subject. (4 Ell. Deb., 566 to 608 inclusive.)

*%*77 2d. That the right of a State to tax all persons and
things within her jurisdiction was only limited by the express
prohibitions of the United States Constitution, and that none
of these prohibitions reached the tax in question. The power
of taxation is vital to a State. The concurrent right of taxation
given by the Constitution to the general government was one
great objection to its adoption. It would never have received
the sanction of the States, if they had not been satisfied that
the right to raise money from persons and property within
their limits was unrestricted except in specified particulars.
(See Federalist, Nos. 32, 33, 34, 36.) The importance of this
power to the State, and its unlimited character, have been
frequently asserted by this court. (4 Wheat. 436; 6 ib. 429;
9 ib. 198; Providence Bank v. Billings, 4 Peters, 563.) The
power not only extends to all the real and personal property
of its citizens, but to that of non-residents, to the property of
the general government (4 Wheat. 436), and to the United
States stock (1 Nott & McCord, 527). Nor is there any such
exemption as the plaintiff in error claims for the instruments
of commerce. *375 Importing merchants, ship-owners, and

others, are taxable like all other inhabitants, for all their
property, whatever it may consist of. (5 How. 576, 592.)

There are but two restrictions on the State power of taxation:--

1. No State shall, without the consent of Congress, lay any
imposts except what may be absolutely necessary to execute
its inspection laws.

2. No State shall, without the consent of Congress, lay any
duty of tonnage. The tax in question is not a duty of tonnage.
If a passenger-ship of five hundred tons comes into New York
without passengers, the law imposes no tax. This is not an
impost or duty on imports; a human being is not an import.
(New York v. Miln, 11 Peters, 132, 136; 12 Wheat. 437.)

The authority of Congress over imports was carried to its
utmost verge in Brown v. Maryland, 12 Wheat. 442. It was
there held, that the right to sell articles imported and having
paid duties could not be taxed while the articles remained
in the original package; that the importer by paying duties
acquired a right to sell; that they could not be specifically
taxed till bulk was broken and they were mingled with the
mass of property subject to State taxation. (See opinion of
Chief Justice Taney, 5 How. 574, and of Justice McLean, ib.
587.) This reasoning is inapplicable to a free human being. If
he is exempt from taxation when entering the State, he must
remain so always. If he can once float on the waters of New
York; or stand on her soil, exempt from taxation, no ingenuity
can fix a time when he becomes subject to taxation. He is
a perpetual exempt. Unless the plaintiff in error showed a
prohibition on the State to lay this tax, it fell within the general
taxing power of the State.

**78 3d. The tax in question is an indispensable part of a
health and quarantine system, which is the exclusive subject
of State jurisdiction.

Under this head Mr. Van Buren traced minutely the history of
the New York health and quarantine laws from their earliest
institution. The tax in question was first laid in 1798, precisely
as now. (3 Greenl. Laws of New York, 388.) The site of
the marine hospital was purchased and the hospital built by
the State; frequent appropriations had been made from the
State treasury to meet deficiencies in the fund. It was now
inadequate to defray the charges upon it. (3 Greenl. 305; ib.
455; Laws of New York, 1804, ch. 469, 1805, ch. 31, 1809,
ch. 66; 2 Rev. Laws, 534.) The rates had been frequently
adjusted so as to meet the expenditures with the least burden
*376 on the passengers. (Laws of New York, 1843, ch. 213;
1844, ch. 316.) The original and declared object of the tax


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1837134465&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_780_136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_136
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800123335&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800105997&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800123335&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1819019647&pubNum=2615&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1801102600&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_780_592&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_592
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1837134465&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_780_136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_136
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800147352&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800147352&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1801102600&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1825001158&pubNum=2377&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Smith v. Turner, 48 U.S. 283 (1849)
7 How. 283, 12 L.Ed. 702

was to pay the expense of guarding the city against infectious
and pestilential diseases brought in from abroad. This object
had been steadily adhered to. The occasional and temporary
diversion of an accidental surplus furnished no exception. It
was inevitable where claims were pressed on the legislature,
and had been more than made good by advances from the
State treasury. The fact that some might pay the tax who did
not receive medical aid did not make the tax illegal. The same
was true of all quarantine charges. A quarantine and health
system could not be otherwise maintained. The pilot system
was maintained in part by compulsory charges on those who
refused to take a pilot. (Tate's Dig. Virginia Laws, p. 740,
§ 4; 1 Bullard and Curry's Dig. Louisiana Laws, 467-469.)
Taxes on passengers for the support of hospitals were laid in
Delaware, Pennsylvania, Maryland, and Louisiana. They had
been levied ever since the adoption of the Constitution. (2
Laws of Delaware, 1357; 7 Smith's Laws of Pennsylvania, p.
20, § 21; Laws of Louisiana, 1842, No. 158, p. 458; Dorsey's
Laws of Maryland, 1601.) It was not true that Congress
exercised exclusive authority over the foreign transportation.
Pennsylvania compelled German passenger-ships to keep a
physician on board, to attend to passengers gratis, and to pay
an interpreter to prove to its authorities a compliance with the
law. (7 Smith, p. 29, ch. 4488.)

Mr. Van Buren then examined the quarantine laws of
the Atlantic States, and showed that all of them arrested
ships, discharged cargo, if necessary, and destroyed it,
charging expenses on cargo, master, owner, and consignee, at
discretion. He referred to the following statutes:-Rev. Stat. of
Maine, p. 186, § 27; Rev. Stat. of Massachusetts, 212; Laws
of 1816, ch. 44, §§ 6, 7; Rev. Stat. of Rhode Island, p. 264,
§§ 5, 6; Statutes of Connecticut, p. 621, § 12; Elmer's Digest
of the Laws of New Jersey, p. 133, § 3; Purdon's Digest of
Pennsylvania Laws, 632; 2 Laws of Delaware, 1357; Laws
of Maryland, 1793, ch. 56; 2 Rev. Stat. of Virginia, p. 297, §
13; 1 Rev. Stat. of North Carolina, 496; 6 Statutes at Large of
South Carolina, 472; Law of Georgia of December 14, 1793;
Aikin's Alabama Digest, 352; 1 Lislet's Digest of the Laws of
Louisiana, 525.

**79 To the argument that section ninth, article first, of the
Constitution, prohibiting Congress from forbidding, prior to
1808, the migration or importation of such persons as the
States shall think proper to admit, gives Congress exclusive
jurisdiction over the admission of persons into the States, he
replied, that *377 this section applies exclusively to slaves.
It was so understood by the framers of the Constitution.
(Federalist, No. 42; 3 Mad. Papers, 1388, 1390, 1391, 1429.)
It has been so held by this court. (9 Wheat. 206; 15 Peters,

513.) The section recognizes the right of the States to admit
or forbid. If it gave Congress power to tax the admission
of whites, it would not destroy the concurrent power of
State taxation. The authority given to Congress to tax the
importation of persons shows such a tax is not an impost. The
power to lay imposts the general government has by another
grant. To the argument that this tax violates subdivision sixth,
section ninth, article first, of the Constitution, which forbids
giving a preference through a regulation of commerce to the
ports of one State over those of another, he replied, that the
restrictions in section ninth were all imposed on Congress. He
examined them to show that none referred to State legislation.
State taxation was notoriously unequal. The Constitution of
the United States in no degree forbids this. He instanced the
rates of pilotage, wharf and harbour charges, personal taxes,
&c. This tax was not ‘a regulation of commerce.” It was a
confusion of terms to complain of a tax as oppressive, and at
the same time as giving a preference to one port over another.
The preference, if any, was caused by the legislation of other
States.

It was urged that New York might defray the expense of the
hospital and health establishment from other sources within
her undisputed control. This was true. But ought she to do
so? Was it not just that this burden should be borne by
those who created it? Beyond this, was it unconstitutional
that the expense should be thus defrayed? The last was
the only question which the court could pass upon. It was
suggested that Congress should assume the charge of this
subject. The powers of Congress are given to it as the
legislature of the Union; in no other capacity can it act. (6
Wheat. 424.) The power of Congress to lay and collect taxes
is limited to the objects of paying the debt and providing
for the common defence and general welfare of the United
States, and these objects are enumerated. (Federalist, No.
41.) Would this justify Congress in laying a tax to protect
the health of New York and persons arriving there? The
power over exports is confined to this State; jurisdiction
over persons in our territory belongs to New York. Under
such circumstances, with what wisdom, skill, or advantage
could Congress interfere? (Baldwin's Views, 194-197.) The
State legislation heretofore referred to shows, that, since the
adoption of the Constitution, this whole subject has been
exclusively controlled by State legislation. This is a practical
construction of the Constitution *378 of great weight. This
court has said, a contemporary exposition of the Constitution
of the United States, adopted in practice and acquiesced in for
a number of years, fixes the meaning of it, and the court will
not control it. (Stewart v. Laud, 1 Cranch, 309.)
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**80 Mr. Van Buren adverted to the printed points submitted
to the court, and insisted, on the whole case,--

L. That, if the law in question be ‘a regulation of commerce,’ it
is such a regulation as the State has a right to make. The right
has never been granted exclusively to the Union or prohibited
to the States. It rests with the State.

II. If Congress might legislate on the same subject, it has not
done so in a manner conflicting with this law.

III. The tax laid is not an impost or duty of tonnage.

The court needed no assurance, he added, that the people of
New York feel a deep interest in the decision of this question.
The law has stood for half a century, has been adopted and
approved by Congress; system has grown up under it; with
an exposed situation, the health and lives of her citizens and
of the whole people have been protected by it. Our State had
not been a large claimant on either the justice or bounty of the
Union; yet she is believed to have contributed something to
its aggrandizement. The strength, the intellect, and the lives of
her citizens have been freely tendered to its support. She has
cheerfully poured into its lap, as her alma mater, the immense
resources collected at her port. Her insolvent laws have been
prostrated by the judgment in Sturges v. Crowninshield. This
very power ‘to regulate commerce,” under which her splendid
schemes of internal improvement have been projected and
executed, has not been wielded to dig her canals, or, to
any considerable extent, to deepen her rivers or to protect
her harbours. Nay, the effort of the State to aid them, and
to encourage the brilliant but unrequited genius of one of
her sons, was deemed by this court to conflict with this
overreaching power of Congress, and fell a victim to judicial
condemnation. She indulges the hope, at least, that it will not
now be so construed as to prostrate her institutions of public
health which have defied the constructions of half a century
of time, and of transcendent ability. She saw with unaffected
concern the prodigious strides made by this power to regulate
commerce towards engrossing and consolidating the power
of the Union. This may well be regarded as the mastodon of
construction, starting from this bench, and in its giant strides
trampling upon the rights of the States and their sovereignty.
Fortunately, it is only known to the present day by its colossal
bones, scattered through the reports of the early opinions
of *379 members of this court. Its march was arrested, its
life terminated, in New York v. Miln. The noble ground then
assumed was maintained in the License Cases. He had no right
to advise the court, but, as an humble citizen contributing a
mite towards public opinion, there could be no impropriety

in alluding to the jealousy felt towards this branch of the
government. The life tenure of its judges removes them from
the direct effect of public opinion. Selected by the general
government, they are yet in some sort arbiters between it and
the States. It is desirable they should secure the affections
of the people. Their recent decisions have largely effected
this, and the prople regard these as indications that popular
and liberal impulses have reached this bench. To confirm
this, they have only to adhere to the just rules already laid
down, to practise the great maxim which secures respect and
renders certain the rights of property and life, Stare decisis.
In the case at bar, New York asks nothing but justice at their
hands. Granting much, yielding much, to the wealth, glory,
and power of the Union,-a Union in which she feels a just
pride, and the value of which she never stopped to calculate,-
she does not feel that it is immodest to ask, (if it be considered
asking,) that she may avail herself of her local position to
sustain in part the expense to her citizens, and the danger
to their health and lives, which attend her exposure and the
Union's commerce,-that she may arrest and purify the stream
before it enters her veins, that the blood of life to the rest of
the Union may not be infection and death to her.

NORRIS v. CITY OF BOSTON.
**81 Myr. J. Prescott Hall, for the plaintiff in error.

The object of the writ of error in this case is to test the
constitutionality of an act of the legislature of the State of
Massachusetts, passed in the year 1837, entitled, ‘An act
relating to alien passengers.’

With the general question involved in the cause, this court is
entirely familiar. It is a branch of constitutional law which has
occupied its attention at intervals during the last thirty years.

The controversy with regard to the powers of the several
States over commerce and navigation, and their authority to
control these and analogous subjects, supposed to be beyond
their jurisdiction, began as far back as the year 1819, with
the case of McCulloch v. Maryland (4 Wheat. 316), when it
was here decided, that the act of Congress establishing a bank
of the United States was not only constitutional, but that the
States had no warrant for taxing its branches, or power, by
*380 these or other means, to impede their action, or drive
them beyond their territorial limits.

In strict analogy with this case was that of Weston v. The City
of Charleston (2 Peters, 449), in the year 1829, when this court
held that a tax imposed by a State on stock issued for loans
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to the United States was unconstitutional, and could not be
collected.

The question as to the power of the States over commerce
and navigation was directly presented by Gibbons v. Ogden,
in the year 1824, when it was held that the State of New York
could not grant to any of its citizens an exclusive right to
traverse the great bays and navigable waters of that State with
vessels propelled by steam, to the exclusion of those from
other States, licensed or enrolled under acts of Congress.

These discussions led to another, in the year 1827, when this
court decided that the State of Maryland could not compel
merchants, engaged in the business of importing and selling
foreign goods by the bale or package, to take out licenses for
the same, and to pay a sum of money, or tax, for the privilege.
(Brown v. State of Maryland, 12 Wheat. 419.)

Then followed, after an interval of ten years, the case of
The City of New York v. Miln (11 Peters, 102), which is
supposed to control the present controversy and recognize the
power of a State to regulate, in some degree, the commerce
and navigation of the whole country, even on the tide-waters
which wash our shores.

Nor will such controversies cease, perhaps, until other
kindred subjects have been explored and examined; for New
York claims now, and exercises, the power of imposing
burdens upon the disposition of foreign merchandise in its
original condition as imported, when sold in a particular
manner, that is, by auction.

The recent decisions of this court upon the license laws of
New Hampshire, Massachusetts, and Rhode Island may be,
also, referred to, as bearing materially upon the reasoning
we must employ, in expressing our views upon the subject
now under consideration; but as they will undergo a critical
examination in the progress of the argument, they are here
merely glanced at, in passing.

*%82 This brief statement of the course of legislation and
decision upon these subjects brings us back to the case now
before the court. It arises under the act of Massachusetts
before referred to, passed in the year 1837, shortly after the
case of The City of New York v. Miln had opened the eyes of
her legislators to this new source of revenue.

This law provides, that, upon the arrival of a vessel in the
*381 waters of Massachusetts with alien passengers on
board, an officer of the city or town where such passengers

are to be landed shall stop the vessel, and examine into the
condition of its passengers.

If any lunatics or infirm persons, incompetent to maintain
themselves, are found, they cannot be permitted to land till
security is given against their becoming chargeable within ten
years; and no other alien passenger shall be permitted to land
until two dollars are paid for each, to be appropriated for the
support of foreign paupers.

By another provision of the same law, the State pilots are
required to anchor vessels at particular places, suitable for
the examination of such passengers; and all this may be
done while the ship is yet, comparatively, at sea,-more than
a cannon-shot from the shore, and beyond the jurisdiction of
Massachusetts. The examination may be made, and the tax
is exacted, before the passage-money is earned; before the
voyage is completed; while the insurance is running; before
the passenger touches the soil of the State; while all is in

itinere.

The validity of the act is defended upon the ground that it is
a poor-law; that it is a police regulation; that the State has a
system of pauper laws, of which this is a part; that the money,
when collected, is expended in the support of foreign paupers;
and that, as the means are appropriate to the end, the law itself
may be upheld as valid.

The States have the power, beyond doubt, to pass poor-laws
and make police regulations. But the question is, Can they
provide for paupers, foreign or domestic, by a tax upon the
commerce or navigation of the United States? Can they levy
contributions upon aliens and citizens of other States, on
shipboard, for the support of their police regulations and
pauper systems? Are they not forbidden the exercise of this
power by the Constitution of the United States. which is the
paramount law of the land? The means may be appropriate to
attain the end, if the State has the power to use them; but have
they any such power? And that is the whole question before
the court.

If the tax were imposed upon merchandise imported from
foreign countries, the means to accomplish the object would
be as appropriate as any other; and Massachusetts, were she
an independent nation, might employ them at her discretion.
But when she came into the Union, in 1789, she gave up, in
express terms, all control over foreign commerce, although
she was more interested in it at that time than any other State.

But she never did tax foreign commerce, be it observed, when
she had the power to do so, for the support of paupers; *382
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on the contrary, for more than half a century, she maintained
her own system by her other means. The tempting bait was
first thrown out in the year 1837, by the case of Miln v. New
York, and she seized it with avidity.

**83 In our view of the law in question, it imposes a tax on
the commerce of the country for the benefit of Massachusetts
and its treasury. We consider it as a direct invasion of the
power of Congress to regulate navigation and trade, and
therefore as unconstitutional and void.

It is not an inspection law, nor a quarantine or police
regulation; and if it were, the States cannot lay taxes on
the commerce of the country, or any part of it, to build up
and support police or quarantine establishments, although we
admit the incidental expenses and ordinary fees of inspection
belonging to sanatory regulations may be exacted by the
States.

But the law in question imposes a duty on imports without
the assent of Congress; for there may be importations of men
as well as merchandise. The ninth section of the first article
of the Constitution of the United States, when speaking of
‘the migration or importation’ ‘of persons,’ is not restricted to
any particular class of persons. The words are general. They
are applicable to all persons, bond or free, and show that the
whole power over such importations is confided to Congress.

Nor is the use of the word ‘importation,” when connected
with ‘persons,” peculiar to the Constitution. An act passed
by Congress in 1793 is entitled, ‘An act to prevent the
importation of certain persons into certain States where,
by the laws thereof, their admission is prohibited.” And
Judge Marshall held, in the case of the Brig Wilson
(1 Brockenbrough, 437), that the prohibition of the law
comprehended freemen as well as slaves. Various English
statutes, applicable to the British Isles, where slavery does not
exist, have been passed to regulate or impede or prohibit the
importation of persons, free in their own countries, and who
would be so in England. (Stat. 1 and 2 P. & M., c. 4; 5 Eliz,,
c. 20; Jacob's Law Dict., Art. Egyptians.)

And it may be remarked here, that the very act of Congress
before referred to proves that the whole power of regulating
or prohibiting the importation of persons is vested exclusively
in the general government. It was passed upon a petition from
North Carolina, setting forth that the French had set free their
slaves in Guadaloupe, and the aid of Congress was invoked
to protect the institutions of the South from the dangerous
contact of free persons of color. The State felt its want of
power over the subject. She knew it was vested in Congress

alone, *383 and to Congress she turned for relief. That
body immediately prohibited the ‘importation” of ‘negroes,
mulattoes, and persons of color,” free as well as slaves, into
any State which by law had prohibited or should prohibit
the importation of any such person or persons. And this act
sanctioned to this day the legislation of the Southern States,
to a great extent, upon this very subject.

The act of the State of Massachusetts now under examination
might also be regarded, were it necessary, as imposing a duty
on tonnage; being a tax on passengers by the poll. The number
of passengers to be taken on board, or imported, in ships of
the United States, is limited by law to a fixed relation, or ratio,
with the tonnage of the vessel; and as only two passengers
are allowed for every five tons, a tax of two dollars on each
person is a tax on the vessel of eighty cents a ton.

*%*84 The question before the court is a question as to power,
and of power alone. It is a question as to the power on the
part of a State to tax the commerce of the Union, to raise a
revenue for her own uses. Give Massachusetts the authority
to collect money from passengers for the support of paupers,
and see how quickly she will extend the system. If it is
advisable to support emigrants when in a State of destitution,
it is also desirable to educate their children, so that they may
not become a burden upon the Commonwealth at a future
day. The expense of free schools is far beyond that of pauper
asylums; and if Massachusetts has the power to raise revenue
by these means for one purpose, so may she for the other.

It is true Chief Justice Shaw, in this very case of Norris v. The
City of Boston, now before the court, restricts the power of
the State to the object for which the tax is laid. He supposes
that the States may impose small burdens of this kind, but
are prohibited from their extension. He says (4 Met. 297),-If,
under the form of pilotage, a large sum of money should be
demanded of any inward-bound vessel, the effect of which
would be to raise a revenue from foreign commerce, the
pretence of its being pilotage would not make it legal. And
this suggestion answers an argument much pressed, that if the
State could demand two dollars in respect to each passenger,
it could demand two hundred, or two thousand, and so raise
a large revenue for any and all purposes. We think it is plain,
that, if any such large sum were exacted of passengers, it
would indicate the real purpose and design of the law to be to
raise revenue, and not in good faith to carry into effect a useful
and beneficent poor-law,-useful and beneficent to such aliens
themselves; and therefore it would be in contravention of the
Constitution and laws of the United States, and void.” *384
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With great respect, we submit that these reasons for the
decision of the Supreme Court of Massachusetts are not
strong enough to sustain it. No court can determine the
constitutionality of a law by the extent to which its purposes
are carried; for if a State has the power to pass a law, she alone
can limit its exercise. The courts cannot regulate or control the
discretion of legislators; and if their power be once admitted,
all control over them is surrendered up. The chief justice of
this court has said, in express terms, that “‘upon this question
the object and motive of the State are of no importance, and
cannot influence the decision. It is a question of power.’

Can the Supreme Court of Massachusetts say that its
legislature may impose a tax of two dollars upon each alien
passenger, but cannot increase it to five? Can the court inquire
into the condition of the treasury, count foreign paupers,
ascertain the extent of their wants, and so determine whether
the tax was designed for constitutional purposes or not? Is
there any limit in the power of a State to tax the property of its
own citizens in any way and to any extent it may see fit? Must
not the same authority which selects the objects of taxation
determine its extent also? Where is the limit? Who can define
its bounds? Surely the courts cannot, and it has always been
held that the power to tax is a power to destroy. (2 Peters, 467,
4 Wheaton, 431.)

*%85 The money to be derived from the tax in the present
case is not devoted to the use of those particular aliens who
pay it, but to all aliens subsequently to arrive. The strong are
to pay for the feeble, the rich for the poor. Passengers arrive at
Boston, New York, and New Orleans, who have no purpose
of remaining in those places. Their destination is westward,
towards the interior States, who have no soil touching upon
that ocean which, by the Constitution, is as free to them as to
the States which are washed by its waves.

Emigration is encouraged by the Constitution of the United
States. Its prohibition and impediments in its way were
subjects of complaint in the Declaration of Independence.
The laws of Congress encourage and protect emigration. The
condition of mankind solicits it; ships are given up entirely to
the importation of passengers, their decks being loaded with
responsible beings instead of merchandise. Steam has added
its power to that of the winds, and vessels propelled by its
energies will be hereafter exclusively devoted to this great
branch of commerce.

New York and Boston and New Orleans have almost a
monopely of this business, and they seize the occasion to
raise revenue from it. It may be well to regulate this matter;

it *385 may be expedient to raise a fund for paupers; it
is kind and benevolent to do so: but the question is, How
can it be lawfully done? Who shall make this regulation of
commerce,-Congress or the States? Congress has the power
to make the burden uniform; the States cannot. Massachusetts
taxes the passenger two dollars; New York but one. Those
who arrive in Boston, for the most part, pay through to other
States. Those who come to New York, oftentimes without
touching at the city, ascend the Hudson, and continue their
progress without ceasing, until they reach the great prairies of
the West. Yet each and all of these countless thousands leave
a portion of their property, destined for their own use in other
States, in the treasuries of these two ocean powers, and for
the benefit of persons other than themselves. The Norwegian
is taxed for the Frenchman, the Dane for the Irishman, the
German for the Englishman, and all for the benefit of New
York and Massachusetts. If these two States have the burdens
of foreign pauperism, so have they also the benefits of foreign
commerce. The sails of their ships whiten every sea, while the
internal States, shut out from the ocean, have no such benefits
in the same degree.

The tax of Massachusetts is not applicable to such paupers
as arrive at the same time with the rich and the healthful.
Her laws guard the Commonwealth sedulously against this
burden, by requiring those who are in the condition of
becoming a charge upon the State to give ample security for
ten years against such charge before they are permittd to land.
The pauper gives security; those who are above his condition
pay a tax,-not for themselves, but for others.

The law of Massachusetts discriminates, taxing aliens alone.
If it may do this, it may discriminate among nations. Treaties
would have nothing to do with the subject, for the States
cannot make them; nor could Congress restrain them, if the
power in question is a mere police regulation or sanatory
measure. Congress cannot regulate or restrain the States in
matters of police and health, as each State has unlimited
power over these subjects, to be exercised according to its
own discretion.

**86 If States may tax those who arrive by sea, they may
tax those who travel by land. They may favor the North
and burden the South; and New York, in her laws, does
discriminate, in relation to this very subject, favorably to New
Jersey, Connecticut, and Rhode Island, and adversely towards
the other States. She takes upon herself to say, that coastwise
passengers shall all be taxed; but that those from contiguous
States, because of the frequency of intercourse, shall not be


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800139351&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800139351&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Smith v. Turner, 48 U.S. 283 (1849)
7 How. 283, 12 L.Ed. 702

burdened to the same degree as those who are more remote.
*386

With entire confidence, we submit that this cannot be done.
New York cannot discriminate between the Southern and the
Eastern States in favor of the latter and against the former. She
has no power over the subject. Citizens of one State have the
privileges and immunities of citizens in all the other States,
and they cannot be limited or curtailed in their rights by State
authority. Even Congress could not do this, as its legislation
must be uniform throughout the nation.

But the act of Massachusetts taxes aliens who come here
for temporary purposes of business. Alien passengers in
steamers and ships of war, whether foreign or domestic, are
brought within its terms. The packets which ply constantly,
in all seasons of the year, between Boston and Liverpool, are
subject to its demands, and must obey them.

The comity of nations forbids the exercise of this power to
this extent, for the very idea of taxation includes, or implies,
that of reciprocal rights and duties; of allegiance on one side,
and protection on the other.

‘The power of legislation, and consequently of taxation,
operates on all the persons and property belonging to the body
politic. This is an original principle, which has its foundation
in society itself.” ‘All subjects over which the sovereign
power of a State extends are objects of taxation; but those over
which it does not extend are, upon the soundest principles,
exempt from taxation.” “The sovereignty of a State extends to
every thing which exists by its own authority, or is introduced
by its permission; but does it extend to those means which
are employed by Congress to carry into execution powers
conferred on that body by the people of the United States? We
think not.” (2 Peters, 563, 564; 4 Wheat. 429.)

Aliens and merchandise are not ‘introduced’ into
Massachusetts by her ‘permission,” nor do commerce and
navigation exist by her ‘authority.” The persons and property
of aliens do not belong to the ‘body politic’ of that State,
and her ‘sovereignty’ does not extend to commerce and
navigation, nor to aliens before they come within her
jurisdiction. Until landed, they are under the jurisdiction of

the United States, covered and protected by their laws.

It will not be denied that Congress may impose taxes or duties
at pleasure on men and merchandise, upon their importation,
(within the limits of treaties,) without any objection as to its
constitutional right to do so. But suppose the power were
exercised by Congress; from whence would such authority be

derived? Obviously, from the power ‘to lay and collect taxes,
duties, imposts, and excises,” and ‘to regulate commerce.’
The control of Congress over foreign commerce is *387
unlimited, while that of the States has been given up to the
general government.

**%87 Massachusetts cannot raise a fund for her pauper
system by taxing the property of aliens on shipboard before
it is landed or made subject to her jurisdiction. She could
lay no duty, for instance, under the tariff of 1842, on
‘wearing apparel and other personal effects, not merchandise,
professional books, instruments, implements and tools of
trade, occupation or employment of persons arriving in the
United States,” because this law declared that those articles
should be exempt from duty. And upon this subject Congress
has legislated from the beginning to the same effect.

Has not the general government, then, interposed its authority
and prescribed the terms under which aliens shall come into
the ports of the United States,-not the ports of Boston and
New York, but the ports of the nation at large, each and all
of them, from the St. John's to the Rio Grande? Congress has
said that the personal effects, not merchandise, of aliens shall
be admitted exempt from duties. It has nowhere taxed their
persons, but has permitted them, so far as their legislation
is concerned, to come in free of charge. If the States cannot
tax the personal effects, not merchandise, of aliens because
Congress has permitted them to be free, how can they tax their
persons, which, by clear implication, are to be free also?

Congress as often regulates commerce by permitting it to go
untrammelled as it does by direct action. If that power were
to impose taxes upon specific articles enumerated in a tariff,
and omit all others, the latter would be free; for all articles
not directly charged with duty by some act of Congress are
undoubtedly exempt therefrom. (The Liverpool Hero, 2 Gall.
188.)

No State can, without the consent of Congress, lay any duty on
imports except to carry out, as far as may be necessary, their
inspection laws; and this by the express words of the tenth
section of the first article of the Constitution. But suppose that
section had been omitted; could the States then impose duties
upon imports while the eighth section remains, which gives
to Congress the entire control over the subject?

‘From the vast inequality,” says Chief Justice Marshall,
‘between the different States of the confederacy as to
commercial advantages, few subjects were viewed with
deeper interest, or excited more irritation, than the manner
in which the several States exercised, or seemed disposed to
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exercise, the power of laying duties on imports. From motives
which were deemed sufficient by the statesmen of that day, the
general power of taxation, indispensably necessary as it was,
and jealous as the *388 States were of any encroachment
on it, was so far abridged as to forbid them to touch imports
or exports, with the single exception which has been noticed.
Why are they restrained from imposing these duties? Plainly
because, in the general opinion, the interests of all would be
best promoted by placing the whole subject under the control
of Congress.’

**88 Itis obvious that the same power which imposes a light
duty can impose a very heavy one; one which amounts to a
prohibition. Questions of power do not depend on the degree
to which it may be exercised at all; it must be exercised at the
will of those it whose hands it is placed.' (4 Wheat. 438, 439.)

It is not denied by the plaintiff in error, that States can
establish systems of pauper laws, which may include aliens as
well as natives; but they cannot tax commerce or navigation
in order to procure the means for their support. For this
purpose they must assess their own property and their own
constituents, and not assume a power to tax, because of the
benevolent objects for which the revenue is to be raised. If
the end will sanction the means, then all power of restraining
taxation is at an end.

We do not complain of any just exercise of a police power,
nor of inspection laws, nor demands for lists of passengers,
nor of acts to keep out pestilence or regulate the introduction
of persons burdensome to the Commonwealth, nor of the
stopping of ships for examination merely. All these things
may be done, and yet no authority found in the States to
tax passengers, brought into the country in the due course of
commerce and navigation, for the purpose of supporting these
measures.

If the States may impose these burdens, they may exclude
passengers altogether. If they can tax aliens as such, they may
expel them, when landed, by an oppressive exercise of the
power. If they tax on arrival, they may tax on departure, and
there is no limit to the power.

It is supposed that this case is governed by that of The City of
New York v. Miln; but upon examination it will be found that
the action in that case was not founded upon any section of
the passenger law which imposed a tax upon them. It was an
action of debt, for the recovery of a penalty for not reporting
the names of the passengers. The declaration averred that a
certain vessel arrived in the port of New York from Liverpool,
with passengers on board, and that the master did not make a

report in writing to the mayor of the city of the name, place
of birth and last legal settlement, age, and occupation of the
several persons brought as passengers on the ship, contrary
to *389 the provisions of the act of the State of New York,
(partly recited in the declaration,) whereby an action accrued
to the plaintiff to demand from the defendant, the consignee
of the ship, the sum of seven thousand five hundred dollars.
To this declaration there was a demurrer and joinder.

The decision of the court was therefore confined to that part
of the act which requires the master, within twenty-four hours
after the arrival of his vessel, to make report of his passengers,
but the question as to the power of taxation did not arise. It
is true there were many general remarks upon constitutional
law, made by the judges who gave opinions; but the points
before the court and the questions passed upon were those
above referred to.

**%89 Chief Justice Taney, in remarking upon this case of
New York v. Miln, observes, that ‘the question as to the power
of the States upon this subject was very fully discussed at
the bar. But no opinion was expressed upon it by the court,
because the case did not necessarily involve it, and there
was great diversity of opinion on the bench. Consequently
the point was left open, and has never been decided in any
subsequent case in this court.” (5 How. 584.)

But can the maritime States, by their own acts, prohibit the
importation of settlers for the public lands, or their migration
to those unoccupied regions of the interior which are ready
to welcome their approach? Congress has legislated upon
the subject of emigration and naturalization, the exclusive
power over which is given to that body by the Constitution.
It has also legislated concerning the carrying of passengers,
prescribing the space they shall be entitled to occupy on
shipboard, the food and water with which they shall be
supplied, and the privileges they shall enjoy.

The institutions and laws of the United States encourage
the emigration of foreigners, and our untilled soil requires
the stimulating power of their industry. Can the maritime
States, then, by their own legislation, restrain or destroy that
commerce which relates to the importation of passengers,
and their migration to other States open for their reception?
The law of Massachusetts prescribes some of the terms upon
which aliens may land upon her shores. If it can prescribe
some, it can prescribe others. It may establish burdensome or
impossible conditions, and so shut out emigrants altogether.
Let it not be forgotten that this is a question of power
exclusively. Emigrants arrive in Boston destined for Iowa.
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This convenient eastern port is selected as a place of
disembarkation, the ultimate purpose being a permanent
settlement elsewhere. The passengers are not, as a matter of
course, either diseased, *390 decrepit, or infirm. They may
be young, above want, adventurous, and determined. Upon
approaching the shores of their first western port they are
met by the tax-gatherer, who demands two dollars from each
man, each woman, and each child. Having submitted to this
exaction, the emigrants pass immediately on towards their
long-sought home in the fertile regions of the West. When
they arrive at the boundary of New York another tax-gatherer
may meet them, and, under the pretence of pauperism and
the burdens of poverty, he may demand two dollars also from
each emigrant, for the privilege of crossing the borders of
another State. For, if Massachusetts can tax them as they
come in by sea, New York may tax them also as they journey
through her territory by land; and this may be repeated in
every State through which they may desire to pass.

It is submitted to the court, that the States have no such
power. We repeat, that although the States may pass poorlaws,
establish sanatory regulations, and provide for inspections,
yet they cannot tax any branch of the foreign commerce of
the country, to aid them in their projects, be they charitable or
not. The power cannot be derived from the subject to which
the money is to be applied, but must exist, if it exist at all,
altogether independently of such objects.

*%90 The whole subject of emigration, so far as it is
connected with commerce and navigation, is under the control
of Congress, and there it should remain. That body can
exercise the power wisely, discreetly, and disinterestedly, for
the benefit of the whole country, without permitting any
improper burden to be placed upon the maritime States. Their
laws will be uniform; those of the States must necessarily
be diverse,-the tax in Massachusetts being two dollars, while
in New York it is but one. The sovereign power may annex
what conditions it pleases to the admission of foreigners
within its jurisdiction, or prohibit it altogether. But that
sovereign power, in this country, is in the United States, and
the whole subject is committed, with great propriety, by the
Constitution, to the Congress of the whole people, and not to
the States in their corporate capacities.

But the passengers referred to are not in all cases emigrants,
coming here for permanent settlement. In many cases there
are merchants, visiting our shores for purposes of commerce
merely, and we submit that to tax them is to tax the commerce
of the country, which cannot be done by the States.

The act of Massachusetts is also open to another objection,
which is obvious. The tax is not specifically on the alien
passengers themselves, although it may be so indirectly. It
forbids *391 the landing of any such persons until the
master, owner, consignee, or agent shall have paid two dollars
for each passenger so landing.

We submit that this is a direct impost upon the masters or
owners, in direct relation to their commercial avocations; it
is a tax upon the master as master, upon the owner because
he imports emigrants rather than merchandise. Massachusetts
cannot compel a merchant to pay two dollars for each chest
of tea he may import into Boston; and to impose upon him
a duty of two dollars upon each person he may import is as
direct an interference with the commerce of the country as a
tax upon baggage or personal effects would be. Passengers
are brought in as freight; they take the place of cargo, and
occupy all the decks of the ship. To tax the passengers is to
tax the freight; and if the latter cannot be done, the former
cannot. The business of importing emigrants has become a
matter of great importance to the merchants of New York and
Boston, who derive large emoluments from this employment
of their ships, the receipts for passage-money being counted
by millions instead of thousands. Passage-money and freight
are in law identical, and are governed by the same rules. (1
Pet. Adm. 123-125.)

The navigation of the country is under the exclusive control of
Congress; and if it were under that of the States, what would
be the consequence? Massachusetts, having power over the
subject, might impose a tax of five dollars upon each emigrant
imported in ships other than her own, and by this means
secure a monopoly, as far as this could be done by legislation,
for the vessels belonging to her own citizens. Uniformity in
the laws of commerce and navigation would be destroyed,
and we should go back in effect to the old Confederation.
Jealousies would spring up, and retaliation begin, and this
entire branch of the commerce of the country would fall into
chaos. Thirty years ago, during the steamboat controversy,
Connecticut passed retaliatory laws against New York; and if
the States can regulate the conditions upon which passengers
may land, these conditions may and would vary in all the
maritime States.

*%91 They do so now. In this respect there is no uniformity
in the State laws; and hence the whole subject should be and is
referred to Congress. That body has the entire control over our
foreign relations, which are wisely placed by the Constitution
beyond State interference.
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If Massachusetts can tax passengers arriving within her
jurisdiction before they come under the control of her laws,
so may New Mexico and California, when States. These latter
*392 would have a strong temptation to exercise the right at
this time, and might make New York herself feel the weight
of State power. For if States can lay an impost upon aliens,
they may also upon natives, as New York herself now does.

She does not discriminate between citizens of the United
States and foreigners, but imposes the same tax upon both.
Neither is she particularly nice as to the objects to which the
revenue thus raised is appropriated.

To support an establishment for the reform of young offenders
she gives eight thousand dollars per annum; a large donation
is bestowed upon her hospitals and dispensaries; and finally,
should there be a surplus of revenue thus derived, the State
treasury itself becomes the depository of all balances which
remain. If she has the power to impose the tax, and raise the
revenue, she doubtless has the power to dispose of it in any
way she may see fit. She may defray out of it all the expenses
of her civil list, maintain her schools, and support her paupers.
The ease with which revenue may be raised by means of
imposts upon commerce presents great temptations to State
power. The convenience of the system is obvious. If it can be
upheld under the Constitution of the United States, it will be
resorted to by every State upon the Atlantic and the Pacific,
and indirectly a large portion of the revenues of the States will
be derived from commerce and navigation. The temptation
would not be resisted, and hence those who framed the great
charter under which the States are restrained wisely took the
power to regulate commerce from these sovereignties, and
bestowed it upon Congress.

We submit to the court, that the law of Massachusetts now
under consideration is unconstitutional and void.

Mr. Justice McLEAN.
SMITH v. TURNER.

Under the general denomination of health laws in New York,
and by the seventh section of an act relating to the marine
hospital, it is provided, that ‘the health-commissioner shall
demand and be entitled to receive, and in case of neglect or
refusal to pay shall sue for and recover, in his name of office,
the following sums from the master of every vessel that shall
arrive in the port of New York, viz.:--

‘1. From the master of every vessel from a foreign port, for
himself and each cabin passenger, one dollar and fifty cents;
for each steerage passenger, mate, sailor, or mariner, one
dollar.

‘2. From the master of each coasting-vessel, for each person

*393 on board, twenty-five cents; but no coasting-vessel
from the States of New Jersey, Connecticut, and Rhode Island
shall pay for more than one voyage in each month, computing
from the first voyage in each year.’

*%92 The eighth section provides that the money so received
shall be denominated ‘hospital moneys.” And the ninth
section gives ‘each master paying hospital moneys a right to
demand and recover from each person the sum paid on his
account.” The tenth section declares any master, who shall fail
to make the above payments within twenty-four hours after
the arrival of his vessel in the port, shall forfeit the sum of one
hundred dollars. By the eleventh section, the commissioners
of health are required to account annually to the Comptroller
of the State for all moneys received by them for the use of
the marine hospital; ‘and if such moneys shall, in any one
year, exceed the sum necessary to defray the expenses of
their trust, including their own salaries, and exclusive of such
expenses as are to be borne and paid as a part of the contingent
charges of the city of New York, they shall pay over such
surplus to the treasurer of the Society for the Reformation of
Juvenile Delinquents in the city of New York, for the use of
the society.’

The plaintiff in error was master of the British ship Henry
Bliss, which vessel touched at the port of New York in the
month of June, 1841, and landed two hundred and ninety
steerage passengers. The defendant in error brought an action
of debt on the statute against the plaintiff, to recover one
dollar for each of the above passengers. A demurrer was filed,
on the ground that the statute of New York was a regulation
of commerce, and in conflict with the Constitution of the
United States. The Supreme Court of the State overruled the
demurrer, and the Court of Errors affirmed the judgment. This
brings before this court, under the twenty-fifth section of the
Judiciary Act, the constitutionality of the New York statute.

I will consider the case under two general heads:--

1. Is the power of Congress to regulate commerce an exclusive
power?

2. Is the statute of New York a regulation of commerce?
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In the eighth section of the first article of the Constitution
it is declared that Congress shall have power ‘to regulate
commerce with foreign nations, and among the several States,
and with the Indian tribes.’

Before the adoption of the Constitution, the States,
respectively, exercised sovereign power, under no other
limitations than those contained in the Articles of
Confederation. By the third section of the sixth article of that
instrument, it was declared that ‘no State shall lay any imposts
or duties which may *394 interfere with any stipulations
in treaties entered into by the United States in Congress
assembled’; and this was the only commercial restriction on
State power.

As might have been expected, this independent legislation,
being influenced by local interests and policy, became
conflicting and hostile, insomuch that a change of the system
was necessary to preserve the fruits of the Revolution. This
led to the adoption of the Federal Constitution.

*%93 It is admitted that, in regard to the commercial, as to
other powers, the States cannot be held to have parted with
any of the attributes of sovereignty which are not plainly
vested in the Federal government and inhibited to the States,
either expressly or by necessary implication. This implication
may arise from the nature of the power.

In the same section which gives the commercial power
to Congress, is given power ‘to borrow money on the
credit of the United States,” ‘to establish a uniform rule of
naturalization,” ‘to coin money,” ‘to establish post-offices and
post-roads,” ‘to constitute tribunals inferior to the Supreme
Court,” ‘to define and punish piracies and felonies committed
on the high seas,” ‘to declare war,” ‘to provide and maintain
anavy,” &c., and ‘to make all laws which shall be necessary
and proper for carrying into execution the foregoing powers.’

Only one of these powers is, in the Constitution, expressly
inhibited to the States; and yet, from the nature of the other
powers, they are equally beyond State jurisdiction.

In the case of Holmes v. Jennison, 14 Peters, 570, the chief
justice, in giving his own and the opinion of three of his
brethren, says:-‘All the powers which relate to our foreign
intercourse are confided to the general government. Congress
have the power to regulate commerce, to define and punish
piracies,” & c. “Where an authority is granted to the Union,
to which a similar authority in the States would be absolutely
and totally contradictory and repugnant, there the authority to

the Federal government is necessarily exclusive, and the same
power cannot be constitutionally exercised by the States.” (p.
574.)

In Houston v. Moore, 5 Wheat. 23, the court say:-‘We are
altogether incapable of comprehending how two distinct wills
can, at the same time, be exercised in relation to the same
subject, to be effectual, and at the same time compatible with
one another.’

The court, again, in treating of the commercial power, say, in
Gibbons v. Ogden, 9 Wheat. 196:-°It is the power to regulate;
that is, to prescribe the rule by which commerce is to be
governed. This power, like all others vested in Congress, is
complete in itself, may be exercised to its utmost extent, and
*395 acknowledges no limitations other than are prescribed
in the Constitution.” ‘The sovereignty of Congress, though
limited to specified objects, is plenary as to those objects.’
The power over commerce with foreign nations and among
the several States is vested in Congress as absolutely as it
would be in a single government having in its constitution
the same restrictions,’ &c. And in the same case, page
199:-“Where, then, each government exercises the power of
taxation, neither is exercising the power of the other; but when
a State proceeds to regulate commerce with foreign nations,
or among the several States, it is exercising the very power
that is granted to Congress, and is doing the very thing which
Congress is authorized to do.’

*%94 And Mr. Justice Johnson, who gave a separate opinion
in the same case, observes,-‘The power to regulate commerce
here meant to be granted was the power to regulate commerce
which previously existed in the States.” And again,-‘The
power to regulate commerce is necessarily exclusive.’

In Brown v. The State of Maryland, 12 Peters, 446, the
court say,-‘It is not, therefore, matter of surprise that the
grant of commercial power should be as extensive as the
mischief, and should comprehend all foreign commerce and
all commerce among the States.” This question, they remark,
‘was considered in the case of Gibbons v. Ogden, in which
it was declared to be complete in itself, and to acknowledge
no limitations,” &c. And Mr. Justice Baldwin, in the case of
Groves v. Slaughter, 15 Peters, 511, says,-‘That the power of
Congress to regulate commerce among the several States is
exclusive of any interference by the States has been, in my
opinion, conclusively settled by the solemn opinions of this
court,” in the two cases above cited. And he observes,-‘If these
decisions are not to be taken as the established construction
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of this clause of the Constitution, I know of none which are
not yet open to doubt.’

Mr. Justice Story, in the case of New York v. Miln, 11 Peters,
158, in speaking of the doctrine of concurrent power in
the States to regulate commerce, says, that, in the case of
Gibbons v. Ogden, ‘it was deliberately examined and deemed
inadmissible by the court.” “Mr. Chief Justice Marshall, with
his accustomed accuracy and fulness of illustration, reviewed,
at that time, the whole grounds of the controversy; and from
that time to the present, the question has been considered, so
far as I know, at rest. The power given to Congress to regulate
commerce with foreign nations and among the States has been
deemed exclusive, from the nature and objects of the power,
and the necessary implications growing out of its exercise.’
*396

When the commercial power was under discussion in the
convention which formed the Constitution, Mr. Madison
observed, that ‘he was more and more convinced that the
regulation of commerce was in its nature indivisible, and
ought to be wholly under one authority.” Mr. Sherman
said,-‘The power of the United States to regulate trade, being
supreme, can control interferences of the State regulations
when such interferences happen; so that there is no danger to
be apprehended from a concurrent jurisdiction.” Mr. Langdon
‘insisted that the regulation of tonnage was an essential part
of the regulation of trade, and that the States ought to have
nothing to do with it.” And the motion was carried, ‘that no
State shall lay any duty on tonnage without the consent of
Congress.” (3 Madison Papers, 1585, 1586.)

**95 The adoption of the above provision in the
Constitution, and also the one in the same section,-‘that
no State shall, without the assent of the Congress, lay any
imposts or duties on imports or exports, except what may be
absolutely necessary for executing its inspection laws; and the
net produce of all duties and imposts shall be for the use of the
treasury of the United States; and all such laws shall be subject
to the revision and control of the Congress,’-is a restriction, it
is contended, upon the acknowledged power of the States.

The force of this argument was admitted by the court in
the case of Gibbons v. Ogden, and it was answered by the
allegation, that the restriction operated on the taxing power of
the States. The same argument was used in the thirty-second
number of the Federalist. I yield more to the authority of this
position than to the stringency of the argument in support of
it. To prohibit the exercise of a power by a State, as a general
rule, admits the existence of such power. But this may not be

universally true. Had there been no inhibition on the States
as to ‘coining money and fixing the value thereof,” or as to
tonnage duties, it could not have been successfully contended
that the States might exercise those powers. All duties are
required to be uniform, and this could not be the result of State
action. And the power to coin money and regulate its value,
for the Union, is equally beyond the power of a State.

Doubts may exist as to the true construction of an instrument
in the minds of its framers, and to obviate those doubts,
additional, if not unnecessary, provisions may be inserted.
This remark applies to the Constitution in the instances
named, and in others.

A concurrent power in the States to regulate commerce is an
anomaly not found in the Constitution. If such power exist,
it may be exercised independently of the federal authority.
*397

It does not follow, as is often said, with little accuracy, that,
when a State law shall conflict with an act of Congress, the
former must yield. On the contrary, except in certain cases
named in the Federal Constitution, this is never correct when
the act of the State is strictly within its powers.

I am aware this court have held that a State may pass a
bankrupt law, which is annulled when Congress shall act
on the same subject. In Sturges v. Crowninshield, 4 Wheat.
122, the court say,- Wherever the terms in which a power
is granted by the Constitution to Congress, or wherever the
nature of the power itself requires that it shall be exclusively
exercised by Congress, the subject is as completly taken away
from State legislatures as if they had been forbidden to act
upon it.” But they say,-‘The power granted to Congress of
establishing uniform laws on the subject of bankruptcy is not
of this description.’

*%*96 The case of Wilson v. The Blackbird Creek Marsh
Company, 2 Pet. 250, it is contended, recognizes the right of
a State to exercise a commercial power, where no conflict is
produced with an act of Congress.

It must be admitted that the language of the eminent chief
justice who wrote the opinion is less guarded than his opinions
generally were on constitutional questions.

A company was incorporated and authorized to construct a
dam over Blackbird Creek, in the State of Delaware, below
where the tide ebbed and flowed, in order to drain the marsh,
and by that means improve the health of the neighbourhood.
The plaintiffs, being desirous of ascending the creek, with
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their vessel, above the dam, removed a part of it as an
obstruction, for which the company recovered damages. The
chief justice in speaking of the structure of the dam, the
drainage of the marsh, and the improvement of the health of
the neighbourhood, says:-‘Means calculated to produce these
objects, provided they do not come into collision with the
powers of the general government, are undoubtedly within
those which are reserved to the States. But the measure
authorized by this act stops a navigable creek, and must
be supposed to abridge the rights of those who have been
accustomed to use it. But this abridgment, unless it comes in
conflict with the Constitution or a law of the United States,
is an affair between the government of Delaware and its
citizens, of which this court can take no cognizance.” And
he observes,-‘If Congress had passed any act which bore
upon the case, any act in execution of the power to regulate
commerce, the object of which was to control State legislation
over those small navigable creeks into which the tide flows,’
&ec., ‘we should feel not *398 much difficulty in saying that
a State law coming in conflict with such act would be void.
But Congress had passed no such act. The repugnancy of the
law of Delaware to the Constitution is placed entirely on its
repugnancy to the power to regulate commerce with foreign
nations, and among the several States,-a power which has not
been so exercised as to affect the question.’

The language of the chief justice must be construed in
reference to the question before the court; to suppose that
he intended to lay down the general proposition, that a State
might pass any act to obstruct or regulate commerce which
did not come in conflict with an act of Congress, would not
only be unauthorized by the language used, and the facts of the
case before the court, but it would contradict the language of
the court in Gibbons v. Ogden, Brown v. Maryland, and every
case in which the commercial power has been considered.

The chief justice was speaking of a creek which falls into
the Delaware, and admitted in the pleadings to be navigable,
but of so limited an extent that it might well be doubted
whether the general regulation of commerce could apply
to it. Hundreds of creeks within the flow of the tide were
similarly situated. In such cases, involving doubt whether
the jurisdiction may not be exclusively exercised by the
State, it is politic and proper in the judicial power to follow
the action of Congress. Over the navigable waters of a
State, Congress can exercise no commercial power, except
as regards an intercourse with other States of the Union or
foreign countries. And doubtless there are many creeks made
navigable by the flowing of the tide, or by the backwater
from large rivers, which the general phraseology of an act

to regulate commerce may not embrace. In all such cases,
and many others that may be found to exist, the court could
not safely exercise a jurisdiction not expressly sanctioned by
Congress.

*%97 When the language of the court is applied to the facts
of the above case, no such general principle as contended for
is sanctioned. The construction of the dam was complained
of, not as a regulation of commerce, but an obstruction of
it; and the court held, that, ‘as Congress had not assumed
to control State legislation over those small navigable creeks
into which the tide flows, the judicial power could not do so.
The act of the State was an internal and a police power to
guard the health of its citizens. By the erection of the dam,
commerce could only be affected as charged consequentially
and contingently. The State neither assumed nor exercised
a commercial power. In this whole case, nothing more is
found than a forbearance to exercise power over a doubtful
object, which should ever characterize the judicial branch of
the government. *399

A concurrent power excludes the idea of a dependent power.
The general government and a State exercise concurrent
powers in taxing the people of the State. The objects of
taxation may be the same, but the motives and policy of the tax
are different, and the powers are distinct and independent. A
concurrent power in two distinct sovereignties to regulate the
same thing is as inconsistent in principle as it is impracticable
in action. It involves a moral and physical impossibility. A
joint action is not supposed, and two independent wills cannot
do the same thing. The action of one, unless there be an
arrangement, must necessarily precede the action of the other;
and that which is first, being competent, must establish the
rule. If the powers be equal, as must be the case, both being
sovereign, one may undo what the other does, and this must
be the result of their action.

But the argument is, that a State acting in a subordinate
capacity, wholly inconsistent with its sovereignty, may
regulate foreign commerce until Congress shall act on the
same subject; and that the State must then yield to the
paramount authority. A jealousy of the federal powers has
often been expressed, and an apprehension entertained that
they would impair the sovereignty of the States. But this
argument degrades the States by making their legislation,
to the extent stated, subject to the will of Congress. State
powers do not rest upon this basis. Congress can in no
respect restrict or enlarge State powers, though they may
adopt a State law. State powers are at all times and under
all circumstances exercised independently of the general
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government, and are never declared void or inoperative
except when they transcend State jurisdiction. And on the
same principle, the Federal authority is void when exercised
beyond its constitutional limits.

The organization of the militia by a State, and also a State
bankrupt law, may be superseded by the action of Congress.
But this is not within the above principle. The action of the
State is local, and may be necessary on both subjects, and
that of Congress is general. In neither case is the same power
exercised. No one doubts the power of a State to regulate its
internal commerce.

**98 It has been well remarked, that the regulation of
commerce consists as much in negative as in positive action.
There is not a Federal power which has been exerted in
all its diversified means of operation. And yet it may have
been exercised by Congress, influenced by a judicious policy
and the instruction of the people. Is a commercial regulation
open to State action because the Federal power has not been
exhausted? No ingenuity can provide for every contingency;
and if it *400 could, it might not be wise to do so. Shall free
goods be taxed by a State because Congress have not taxed
them? Or shall a State increase the duty, on the ground that
it is too low? Shall passengers, admitted by act of Congress
without a tax, be taxed by a State? The supposition of such
a power in a State is utterly inconsistent with a commercial
power, either paramount or exclusive, in Congress.

That it is inconsistent with the exclusive power will be
admitted; but the exercise of a subordinate commercial power
by a State is contended for. When this power is exercised,
how can it be known that the identical thing has not been
duly considered by Congress? And how can Congress, by any
legislation, prevent this interference? A practical enforcement
of this system, if system it may be called, would overthrow
the Federal commercial power.

Whether I consider the nature and object of the commercial
power, the class of powers with which it is placed, the
decision of this court in the case of Gibbons v. Ogden,
reiterated in Brown v. The State of Maryland, and often
reasserted by Mr. Justice Story, who participated in those
decisions, I am brought to the conclusion, that the power
‘to regulate commerce with foreign nations, and among the
several States,” by the Constitution, is exclusively vested in
Congress.

I come now to inquire, under the second general proposition,
Is the statute of New York a regulation of foreign commerce?

All commercial action within the limits of a State, and which
does not extend to any other State or foreign country, is
exclusively under State regulation. Congress have no more
power to control this than a State has to regulate commerce
‘with foreign nations and among the several States.” And
yet Congress may tax the property within a State, of every
description, owned by its citizens, on the basis provided
in the Constitution, the same as a State may tax it. But if
Congress should impose a tonnage duty on vessels which
ply between ports within the same State, or require such
vessels to take out a license, or impose a tax on persons
transported in them, the act would be unconstitutional and
void. But foreign commerce and commerce among the several
States, the regulation of which, with certain constitutional
exceptions, is exclusively vested in Congress, no State can
regulate.

In giving the commercial power to Congress the States did
not part with that power of self-preservation which must
be inherent in every organized community. They may guard
against the introduction of any thing which may corrupt
the morals, or endanger the health or lives of their citizens.
Quarantine or health laws have been passed by the States, and
regulations of police for their protection and welfare. *401

*%99 The inspection laws of a State apply chiefly to exports,

and the State may lay duties and imposts on imports or
exports to pay the expense of executing those laws. But a
State is limited to what shall be ‘absolutely necessary’ for
that purpose. And still further to guard against the abuse of
this power, it is declared that ‘the net produce of all duties
and imposts laid by a State on imports or exports shall be
for the use of the Treasury of the United States; and all such
laws shall be subject to the revision and control of Congress.’
The cautious manner in which the exercise of this commercial
power by a State is guarded shows an extreme jealousy of
it by the convention; and no doubt the hostile regulations
of commerce by the States, under the Confederation, had
induced this jealousy. No one can read this provision, and the
one which follows it in relation to tonnage duties, without
being convinced that they cover, and were intended to cover,
the entire subject of foreign commerce. A criticism on the
term import, by which to limit the obvious meaning of this
paragraph, is scarcely admissible in construing so grave an
instrument.

Commerce is defined to be ‘an exchange of commodities.’
But this definition does not convey the full meaning of
the term. It includes ‘navigation and intercourse.” That the
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transportation of passengers is a part of commerce is not now
an open question. In Gibbons v. Ogden, this court say,-‘No
clear distinction is perceived between the powers to regulate
vessels in transporting men for hire and property for hire.’
The provision of the Constitution, that ‘the migration or
importation of such persons as any of the States now existing
shall think proper to admit shall not be prohibited by Congress
prior to the year 1808, is a restriction on the general power
of Congress to regulate commerce. In reference to this clause,
this court say, in the above case,-‘This section proves that the
power to regulate commerce applies equally to the regulation
of vessels employed in transporting men who pass from place
to place voluntarily, and to those who pass involuntarily.’

To encourage foreign emigration was a cherished policy of
this country at the time the Constitution was adopted. As
a branch of commerce the transportation of passengers has
always given a profitable employment to our ships, and within
a few years past has required an amount of tonnage nearly
equal to that of imported merchandise.

Is this great branch of our commerce left open to State
regulation on the ground that the prohibition refers to an
import, and a man is not an import?

Pilot laws, enacted by the different States, have been
refererred *402 to as commercial regulations. That these
laws do regulate commerce, to a certain extent, is admitted;
but from what authority do they derive their force? Certainly
not from the States. By the fourth section of the act of the 7th
of August, 1789, it is provided,-‘That all pilots in the bays,
inlets, rivers, harbours, and ports of the United States shall
continue to be regulated in conformity with the existing laws
of'the States, respectively, wherein such pilots may be, or with
such laws as the States may respectively hereafter enact for
the purpose, until further legislative provision shall be made
by Congress.” These State laws, by adoption, are the laws of
Congress, and as such effect is given to them. So the laws
of the States which regulate the practice of their courts are
adopted by Congress to regulate the practice of the Federal
courts. But these laws, so far as they are adopted, are as much
the laws of the United States, and it has often been so held,
as if they had been specially enacted by Congress. A repeal
of them by the State, unless future changes in the acts be also
adopted, does not affect their force in regard to Federal action.

**%100 In the above instances, it has been deemed proper
for Congress to legislate by adopting the law of the States.
And it is not doubted that this has been found convenient
to the public service. Pilot laws were in force in every

commercial State on the seaboard when the Constitution
was adopted; and on the introduction of a new system, it
was prudent to preserve, as far as practicable, the modes of
proceeding with which the people of the different States were
familiar. In regard to pilots, it was not essential that the laws
should be uniform,-their duties could be best regulated by
an authority acquainted with the local circumstances under
which they were performed; and the fact that the same system
is continued shows that the public interest has required no
change.

No one has yet drawn the line clearly, because, perhaps, no
one can draw it, between the commercial power of the Union
and the municipal power of a State. Numerous cases have
arisen, involving these powers, which have been decided,
but a rule has necessarily been observed as applicable to
the circumstances of each case. And so must every case be
adjudged.

A State cannot regulate foreign commerce, but it may do
many things which more or less affect it. It may tax a ship
or other vessel used in commerce the same as other property
owned by its citizens. A State may tax the stages in which the
mail is transported, but this does not regulate the conveyance
of the mail any more than taxing a ship regulates commerce.
And yet, in both instances, the tax on the property in some
degree affects its use. *403

An inquiry is made whether Congress, under ‘the power to
regulate commerce among the several States,” can impose
a tax for the use of canals, railroads, turnpike roads, and
bridges, constructed by a State or its citizens? I inswer, that
Congress has no such power. The United States cannot use
any one of these works without paying the customary tolls.
The tolls are imposed, not as a tax, in the ordinary sens of that
term, but as compensation for the increased facility afforded
by the improvement.

The act of New York now under consideration is called
a health law. It imposes a tax on the master and every
cabin passenger of a vessel from a foreign port, of one
dollar and fifty cents; and of one dollar on the mate, each
steerage passenger, sailor, or mariner. And the master is
made responsible for the tax, he having a right to exact it of
the others. The funds so collected are denominated hospital
moneys, and are applied to the use of the marine hospital;
the surplus to be paid to the treasurer of the Society for the
Reformation of Juvenile Delinquents in the city of New York,
for the use of that society.
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To call this a health law would seem to be a misapplication
of the term. It is difficult to perceive how a health law can
be extended to the reformation of juvenile offenders. On the
same principle, it may be made to embrace all offenders, so
as to pay the expenses incident to an administration of the
criminal law. And with the same propriety it may include
the expenditures of any branch of the civil administration of
the city of New York, or of the State. In fact, I can see no
principle on which the fund can be limited, if it may be used as
authorized by the act. The amount of the tax is as much within
the discretion of the legislature of New York as the objects to
which it may be applied.

**101 It is insisted that if the act, as regards the hospital
fund, be within the power of the State, the application of a
part of the fund to other objects, as provided in the act, cannot
make it unconstitutional. This argument is unsustainable. If
the State has power to impose a tax to defray the necessary
expenses of a health regulation, and this power being exerted,
can the tax be increased so as to defray the expenses of the
State government? This is within the principle asserted.

The case of The City of New York v. Miln, 11 Peters, 102,
is relied on with great confidence as sustaining the act in
question. As I assented to the points ruled in that case,
consistency, unless convinced of having erred, will compel
me to support the law now before us, if it be the same in
principle. The law in Miln's case required that ‘the master or
commander of any ship or other vessel arriving at the port
of New York shall, *404 within twenty-four hours after his
arrival, make a report, in writing, on oath or affirmation, to
the mayor of the city of New York, of the name, place of
birth and last legal settlement, age, and occupation of every
person brought as a passenger; and of all persons permitted
to land at any place during the voyage, or go on board of
some other vessel, with the intention of proceeding to said
city; under the penalty on such master or commander, and the
owner or owners, consignee or consignees, of such ship or
vessel, severally and respectively, of seventy-five dollars for
each individual not so reported.” And the suit was brought
against Miln as consignee of the ship Emily, for the failure of
the master to make report of the passengers on board of his
vessel.

In their opinion this court say,-‘The law operated on the
territory of New York, over which that State possesses an
acknowledged and undisputed jurisdiction for every purpose
of internal regulation’; and ‘on persons whose rights and
duties are rightfully prescribed and controlled by the laws

of the respective States, within whose territorial limits they
are found.” This law was considered as an internal police
regulation, and as not interfering with commerce.

A duty was not laid upon the vessel or the passengers, but
the report only was required from the master, as above stated.
Now, every State has an unquestionable right to require a
register of the names of the persons who come within it to
reside temporarily or permanently. This was a precautionary
measure to ascertain the rights of the individuals, and the
obligations of the public, under any contingency which might
occur. It opposed no obstruction to commerce, imposed no tax
nor delay, but acted upon the master, owner, or consignee of
the vessel, after the termination of the voyage, and when he
was within the territory of the State, mingling with its citizens,
and subject to its laws.

**102 But the health law, as it is called, under consideration,
is altogether different in its objects and means. It imposes a
tax or duty on the passengers, officers, and sailors, holding
the master responsible for the amount at the immediate
termination of the voyage, and necessarily before the
passengers have set their feet on land. The tax on each
passenger, in the discretion of the legislature, might have
been five or ten dollars, or any other sum, amounting even
to a prohibition of the transportation of passengers; and the
professed object of the tax is as well for the benefit of juvenile
offenders as for the marine hospital. And it is not denied
that a considerable sum thus received has been applied to the
former object. The amount and application of this tax are only
important to show the consequences of the exercise of this
power by the States. The principle involved is vital to the
commercial power of the Union. *405

The transportation of passengers is regulated by Congress.
More than two passengers for every five tons of the ship
or vessel are prohibited, under certain penalties; and the
master is required to report to the collector a list of the
passengers from a foreign port, stating the age, sex, and
occupation of each, and the place of their destination. In
England, the same subject is regulated by act of Parliament,
and the same thing is done, it is believed, in all commercial
countries. If the transportation of passengers be a branch of
commerce, of which there can be no doubt, it follows that
the act of New York, in imposing this tax, is a regulation
of commerce. It is a tax upon a commercial operation,-upon
what may, in effect, be called an import. In a commercial
sense, no just distinction can be made, as regards the law
in question, between the transportation of merchandise and
passengers. For the transportation of both the ship-owner
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realizes a profit, and each is the subject of a commercial
regulation by Congress. When the merchandise is taken from
the ship, and becomes mingled with the property of the people
of the State, like other property, it is subject to the local law;
but until this shall take place, the merchandise is an import,
and is not subject to the taxing power of the State, and the
same rule applies to passengers. When they leave the ship,
and mingle with the citizens of the State, they become subject
to its laws.

In Gibbons v. Ogden, the court held that the act of laying
‘duties or imposts on imports or exports' is derived from the
taxing power; and they lay much stress on the fact, that this
power is given in the same sentence as the power to ‘lay and
collect taxes.” “The power,” they say, ‘to regulate commerce is
given’ in a separate clause, ‘as being entirely distinct from the
right to levy taxes and imposts, and as being a new power, not
before conferred’; and they remark, that, had not the States
been prohibited, they might, under the power to tax, have
levied ‘duties on imports or exports.” (9 Wheat. 201.)

*%103 The Constitution requires that all ‘duties and imposts
shall be uniform,” and declares that ‘no preference shall be
given by any regulation of commerce or revenue to the ports
of one State over those of another.” Now, it is inexplicable to
me how thirteen or more independent States could tax imports
under these provisions of the Constitution. The tax must be
uniform throughout the Union; consequently the exercise of
the power by any one State would be unconstitutional, as
it would destroy the uniformity of the tax. To secure this
uniformity was one of the motives which led to the adoption
of the Constitution. The want of it produced collisions in the
commercial regulations of the States. But if, as is contended,
these *406 provisions of the Constitution operate only on
the Federal government, and the State are free to regulate
commerce by taxing its operations in all cases where they
are not expressly prohibited, the Constitution has failed to
accomplish the great object of those who adopted it.

These provisions impose restrictions on the exercise of
the commercial power, which was exclusively vested in
Congress; and it is as binding on the States as any other
exclusive power with which it is classed in the Constitution.

It is immaterial under what power duties on imports are
imposed. That they are the principal means by which
commerce is regulated no one can question. Whether duties
shall be imposed with the view to protect our manufactures,
or for purposes of revenue only, has always been a leading
subject of discussion in Congress; and also what foreign

articles may be admitted free of duty. The force of the
argument, that things untouched by the regulating power have
been equally considered with those of the same class on
which it has operated, is not admitted by the counsel for the
defendant. But does not all experience sustain the argument?
A large amount of foreign articles brought into this country
for several years have been admitted free of duty. Have not
these articles been considered by Congress? The discussion
in both houses of Congress, the report by the committees of
both, and the laws that have been enacted, show that they have
been duly considered.

Except to guard its citizens against diseases and paupers, the
municipal power of a State cannot prohibit the introduction
of foreigners brought to this country under the authority of
Congress. It may deny to them a residence, unless they shall
give security to indemnify the public should they become
paupers. The Slave States have the power, as this court held in
Groves v. Slaughter, to prohibit slaves from being brought into
them as merchandise. But this was on the ground, that such
a prohibition did not come within the power of Congress ‘to
regulate commerce among the several States.’ It is suggested
that, under this view of the commercial power, slaves may be
introduced into the Free States. Does any one suppose that
Congress can ever revive the slave trade? And if this were
possible, slaves thus introduced would be free.

*%104 As carly as May 27th, 1796, Congress enacted, that
‘the President be authorized to direct the revenue-officers
commanding forts and revenue-cutters to aid in the execution
of quarantine, and also in the execution of the health laws
of the States respectively.” And by the act of February 25th,
1799, which repealed the above act, more enlarged provisions
were enacted, requiring the revenue-officers of the United
States to conform *407 to and aid in the execution of the
quarantine and health laws of the States. In the first section of
this law there is a proviso, that ‘nothing therein shall enable
any State to collect a duty of tonnage or impost without the
consent of Congress.’

A proviso limits the provisions of the act into which
it is introduced. But this proviso may be considered as
not restricted to this purpose. It shows with what caution
Congress guarded the commercial power, and it is an
authoritative provision against its exercise by the States. An
impost, in its enlarged sense, means any tax or tribute imposed
by authority, and applies as well to a tax on persons as to a
tax on merchandise. In this sense it was no doubt used in the
above act. Any other construction would be an imputation on
the intelligence of Congress.
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If this power to tax passengers from a foreign country belongs
to a State, a tax, on the same principle, may be imposed on all
persons coming into or passing through it from any other State
of the Union. And the New York statute does in fact lay a tax
on passengers on board of any coasting-vessel which arrives
at the port of New York, with an exception of passengers
in vessels from New Jersey, Connecticut, and Rhode Island,
who are required to pay for one trip in each month. All other
passengers pay the tax every trip.

If this may be done in New York, every other State may do the
same, on all the lines of our internal navigation. Passengers
on a steamboat which plies on the Ohio, the Mississippi, or on
any of our other rivers, or on the Lakes, may be required to pay
a tax, imposed at the discretion of each State within which the
boat shall touch. And the same principle will sustain a right
in every State to tax all persons who shall pass through its
territory on railroad-cars, canal-boats, stages, or in any other
manner. This would enable a State to establish and enforce a
non-intercourse with every other State.

The ninth section of the first article of the Constitution
declares,-‘Nor shall vessels bound to or from one State be
obliged to enter, clear, or pay duties in another.” But if the
commercial power of the Union over foreign commerce does
not exempt passengers brought into the country from State
taxation, they can claim no exemption under the exercise of
the same power among the States. In McCulloch v. The State
of Maryland, 4 Wheat. 431, this court say,-‘That there is a
plain repugnance in conferring on one government a power
to control the constitutional measures of another, which other,
with respect to those very measures, is declared to be supreme
over that which exerts the control, is a proposition not to be
denied.” *408

**105
the instruments of commerce as the ship, and yet they are

The officers and crew of the vessel are as much

taxed under this health law of New York as such instruments.
The passengers are taxed as passengers, being the subjects of
commerce from a foreign country. By the fourteenth article
of the treaty of 1794, with England, it is stipulated that the
people of each country may freely come, with their ships and
cargoes, to the other, subject only to the laws and statutes of
the two countries respectively. The statutes here referred to
are those of the Federal government, and not of the States. The
general government only is known in our foreign intercourse.

By the forty-sixth section of the act of March, 1799, the
wearing apparel and other personal baggage, and the tools or
implements of a mechanical trade, from a foreign port, are

admitted free of duty. These provisions of the treaty and of
the act are still in force, and they have a strong bearing on this
subject. They are, in effect, repugnant to the act of New York.

It is not doubted that a large portion, perhaps nine tenths, of
the foreign passengers landed at the port of New York pass
through the State to other places of residence. At such places,
therefore, pauperism must be increased much more by the
influx of foreigners than in the city of New York. If, by reason
of commerce, a burden is thrown upon our commercial cities,
Congress should make suitable provisions for their relief. And
I have no doubt this will be done.

The police power of the State cannot draw within its
jurisdiction objects which lie beyond it. It meets the
commercial power of the Union in dealing with subjects
under the protection of that power, yet it can only be
exerted under peculiar emergencies and to a limited extent.
In guarding the safety, the health, and morals of its citizens,
a State is restricted to appropriate and constitutional means.
If extraordinary expense be incurred, an equitable claim to
an indemnity can give no power to a State to tax objects not
subject to its jurisdiction.

The Attorney-General of New York admitted, that, if the
commercial power were exclusively vested in Congress, no
part of it can be exercised by a State. The soundness of
this conclusion is not only sustainable by the decisions of
this court, but by every approved rule of construction. That
the power is exclusive seems to be as fully established as
any other power under the Constitution which has been
controverted.

A tax or duty upon tonnage, merchandise, or passengers is a
regulation of commerce, and cannot be laid by a State, except
under the sanction of Congress and for the purposes specified
in the Constitution. On the subject of foreign commerce,
including the transportation of passengers, Congress have
adopted *409
taking into view our relations with other countries. And this

such regulations as they deemed proper,

covers the whole ground. The act of New York which imposes
a tax on passengers of a ship from a foreign port, in the
manner provided, is a regulation of foreign commerce, which
is exclusively vested in Congress; and the act is therefore
void.

NORRIS v. CITY OF BOSTON.

*%106 This is a writ of error, which brings before the
court the judgment of the Supreme Court of the State of
Massachusetts.
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‘An act relating to alien passengers,” passed the 20th of
April, 1837, by the legislature of Massachusetts, contains the
following provisions:--

‘§ 1. When any vessel shall arrive at any port or harbour
within this State, from any port or place without the same,
with alien passengers on board, the officer or officers whom
the mayor and aldermen of the city, or the selectmen of the
town, where it is proposed to land such passengers, are hereby
authorized and required to appoint, shall go on board such
vessels and examine into the condition of said passengers.

‘§ 2. If, on such examination, there shall be found among said
passengers any lunatic, idiot, maimed, aged, or infirm person,
incompetent, in the opinion of the officer so examining, to
maintain themselves, or who have been paupers in any other
country, no such alien passenger shall be permitted to land,
until the master, owner, consignee, or agent of such vessel
shall have given to such city or town a bond in the sum of one
thousand dollars, with good and sufficient security, that no
such lunatic or indigent passenger shall become a city, town,
or State charge within ten years from the date of said bond.

‘§ 3. No alien passenger, other than those spoken of in the
preceding section, shall be permitted to land, until the master,
owner, consignee, or agent of such vessel shall pay to the
regularly appointed boarding officer the sum of two dollars
for each passenger so landing; and the money so collected
shall be paid into the treasury of the city or town, to be
appropriated as the city or town may direct for the support of
foreign paupers.’

The plaintiff being an inhabitant of St. John's, in the Province
of New Brunswick and kingdom of Great Britain, arriving in
the port of Boston, from that place, in command of a schooner
called the Union Jack, which had on board nineteen alien
passengers, for each of which two dollars were demanded of
the plaintiff, and paid by him, on protest that the exaction was
illegal. An action being brought, to recover back this *410

money, against the city of Boston, in the Court of Common
Pleas, under the instructions of the court, the jury found a
verdict for the defendant, on which judgment was entered; and
which was affirmed on a writ of error to the Supreme Court.

Under the first and second sections of the above act, the
persons appointed may go on board of a ship from a foreign
port, which arrives at the port of Boston with alien passengers
on board, and examine whether any of them are lunatics,
idiots, maimed, aged, or infirm, incompetent to maintain
themselves, or have been paupers in any other country, and not

permit such persons to be put on shore, unless security shall be
given that they shall not become a city, town, or State charge.
This is the exercise of an unquestionable power in the State
to protect itself from foreign paupers and other persons who
would be a public charge; but the nineteen alien passengers
for whom the tax was paid did not come, nor any one of them,
within the second section. The tax of two dollars was paid
by the master for each of these passengers before they were
permitted to land. This, according to the view taken in the
above case of Smith v. Turner, was a regulation of commerce,
and not being within the power of the State, the act imposing
the tax is void.

*%107 The fund thus raised was no doubt faithfully applied
for the support of foreign paupers, but the question is one of
power, and not of policy. The judgment of the Supreme Court,
in my opinion, should be reversed, and this cause be remanded
to that court, with instructions to carry out the judgment of
this court.

Mr. Justice WAYNE.
NORRIS v. CITY OF BOSTON, AND SMITH v. TURNER.

I agree with Mr. Justice McLean, Mr. Justice Catron, Mr.
Justice McKinley, and Mr. Justice Grier, that the laws of
Massachusetts and New York, so far as they are in question in
these cases, are unconstitutional and void. I would not say so,
if I had any, the least, doubt of it; for I think it obligatory upon
this court, when there is a doubt of the unconstitutionality of a
law, that its judgment should be in favor of its validity. I have
formed my conclusions in these cases with this admission
constantly in mind.

Before stating, however, what they are, it will be well for me
to say, that the four judges and myself who concur in giving
the judgment in these cases do not differ in the grounds upon
which our judgment has been formed, except in one particular,
in no way at variance with our united conclusion; *411 and
that is, that a majority of us do not think it necessary in
these cases to reaffirm, with our brother McLean, what this
court has long since decided, that the constitutional power
to regulate ‘commerce with foreign nations, and among the
several States, and with the Indian tribes,” is exclusively
vested in Congress, and that no part of it can be exercised by
a State.

I believe it to be so, just as it is expressed in the preceding
sentence. And in the sense in which those words were used
by this court in the case of Gibbons v. Ogden, 9 Wheat. 198.
All that was decided in that case remains unchanged by any
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subsequent opinion or judgment of this court. Some of the
judges of it have, in several cases, expressed opinions that
the power to regulate commerce is not exclusively vested in
Congress. But they are individual opinions, without judicial
authority to overrule the contrary conclusion, as it was given
by this court in Gibbons v. Ogden.

Still, I do not think it necessary to reaffirm that position
in these cases, as a part of our judgments upon them. Its
exclusiveness in Congress will, it is true, be an unavoidable
inference from some of the arguments which I shall use upon
the power of Congress to regulate commerce; but it will be
seen that the argument, as a whole, will be a proper and apt
foundation for the conclusion to which five of us have come,-
that the laws of Massachusetts and New York, so far as they
are resisted by the plaintiffs in the cases before us, are tax acts,
in the nature of regulations acting upon the commerce of the
United States, such as no State can now constitutionally pass.

**108 For the acts of Massachusetts and New York
imposing taxes upon passengers, and for the pleadings upon
which these cases have been brought to this court, I refer to the
opinion of Mr. Justice Catron. They are fully and accurately
stated. I take pleasure in saying that I concur with him in all
the points made in his opinion, and in his reasoning in support
of them. They are sustained by such minute references to the
legislation of Congress and to treaty stipulations, that nothing
of either is left to be added. As an argument, it closes this
controversy against any other view of the subject-matter, in
opposition to my learned brother's conclusions.

His leading positions are, that the acts of Massachusetts and
New York are tax or revenue acts upon the commerce of
the United States, as that commerce has been regulated by
the legislation of Congress and by treaty stipulations; that
the power to regulate commerce having been acted upon
by Congress indicates how far the power is to be exercised
for the United States as a nation, with which there can be
no interference *412 by any State legislation; that a treaty
permitting the ingress of foreigners into the United States,
with or without any other stipulation than a reciprocal right
of ingress for our people into the territories of the nation with
which the treaty may be made, prevents a State from imposing
a poll-tax or personal impost upon foreigners, either directly
or indirectly, for any purpose whatever, as a condition for
being landed in any part of the United States, whether such
foreigners shall come to it for commercial purposes, or as
immigrants, or for temporary visitation.

Those of us who are united with Mr. Justice Catron in
giving the judgments in these cases concur with him in
those opinions. Mr. Justice McKinley and Mr. Justice Grier
have just said so, my own concurrence has been already
expressed, and the second division of Mr. Justice McLean's
opinion contains conclusions identical with those of Mr.
Justice Catron concerning the unconstitutionality of the laws
of Massachusetts and New York, on account of the conflict
between them with the legislation of Congress and with treaty
stipulations. I also concur with Mr. Justice McKinley in his
interpretation of the ninth section of the first article of the
Constitution; also with Mr. Justice Grier, in his opinion in the
case of Norris v. The City of Boston.

I have been more particular in speaking of the opinions of
Messrs. Justices McLean and Catron than I would otherwise
have been, and of the points of agreement between them, and
of the concurrence of Messrs. Justices McKinley and Grier
and myself in all in which both opinions agree, because a
summary may be made from them of what the court means to
decide in the cases before us. In my view, after a very careful
perusal of those opinions, and of those also of Mr. Justice
McKinley and Mr. Justice Grier, I think the court means now
to decide,--

1. That the acts of New York and Massachusetts imposing a
tax upon passengers, either foreigners or citizens, coming into
the ports in those States, either in foreign vessels or vessels
of the United States, from foreign nations or from ports in
the United States, are unconstitutional and void, being in their
nature regulations of commerce contrary to the grant in the
Constitution to Congress of the power to regulate commerce
with foreign nations and among the several States.

*%109 2. That the States of this Union cannot
constitutionally tax the commerce of the United States for the
purpose of paying any expense incident to the execution of
their police laws; and that the commerce of the United States
includes an intercourse of persons, as well as the importation

of merchandise.

3. That the acts of Massachusetts and New York in question

*413 in these cases conflict with treaty stipulations existing
between the United States and Great Britain, permitting the
inhabitants of the two countries ‘freely and securely to come,
with their ships and cargoes, to all places, ports, and rivers in
the territories of each country to which other foreigners are
permitted to come, to enter into the same, and to remain and
reside in any parts of said territories, respectively; also, to hire
and occupy houses and warehouses for the purposes of their
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commerce, and generally the merchants and traders of each
nation, respectively, shall enjoy the most complete protection
and security for their commerce, but subject, always, to the
laws and statutes of the two countries, respectively’; and that
said laws are therefore unconstitutional and void.

4. That, the Congress of the United States having by sundry
acts passed at different times admitted foreigners into the
United States with their personal luggage and tools of trade
free from all duty or imposts, the acts of Massachusetts and
New York imposing any tax upon foreigners or immigrants
for any purpose whatever, whilst the vessel is in transitu to
her port of destination, though said vessel may have arrived
within the jurisdictional limits of either of the States of
Massachusetts or New York, and before the passengers have
been landed, are in violation of said acts of Congress, and
therefore unconstitutional and void.

5. That the acts of Massachusetts and New York, so far as
they impose any obligation upon the owners or consignees
of vessels, or upon the captains of vessels or freighters of
the same, arriving in the ports of the United States within
the said States, to pay any tax or duty of any kind whatever,
or to be in any way responsible for the same, for passengers
arriving in the United States or coming from a port in the
United States, are unconstitutional and void; being contrary to
the constitutional grant to Congress of the power to regulate
commerce with foreign nations and among the several States,
and to the legislation of Congress under the said power, by
which the United States have been laid off into collection
districts, and ports of entry established within the same, and
commercial regulations prescribed, under which vessels, their
cargoes and passengers, are to be admitted into the ports of
the United States, as well from abroad as from other ports of
the United States. That the act of New York now in question,
so far as it imposes a tax upon passengers arriving in vessels
from other ports in the United States, is properly in this case
before this court for construction, and that the said tax is
unconstitutional and void. That the ninth section of the first
article of the Constitution includes within it the migration of
other persons, *414 as well as the importation of slaves, and
in terms recognizes that other persons as well as slaves may
be the subjects of importation and commerce.

**110 6. That the fifth clause of the ninth section of the first
article of the Constitution, which declares that ‘no preference
shall be given by any regulation of commerce or revenue to
the ports of one State over those of another State; nor shall
vessels bound to or from one State be obliged to enter, clear,
or pay duties in another,” is a limitation upon the power of

Congress to regulate commerce for the purpose of producing
entire commercial equality within the United States, and also
a prohibition upon the States to destroy such equality by any
legislation prescribing a condition upon which vessels bound
from one State shall enter the ports of another State.

7. That the acts of Massachusetts and New York, so far as they
impose a tax upon passengers, are unconstitutional and void,
because each of them so far conflicts with the first clause of
the eighth section of the first article of the Constitution, which
enjoins that all duties, imposts, and excises shall be uniform
throughout the United States; because the constitutional
uniformity enjoined in respect to duties and imposts is as
real and obligatory upon the States, in the absence of all
legislation by Congress, as if the uniformity had been made
by the legislation of Congress; and that such constitutional
uniformity is interfered with and destroyed by any State
imposing any tax upon the intercourse of persons from State
to State, or from foreign countries to the United States.

8. That the power in Congress to regulate commerce with
foreign nations and among the several States includes
navigation upon the high seas, and in the bays, harbours,
lakes, and navigable waters within the United States, and that
any tax by a State in any way affecting the right of navigation,
or subjecting the exercise of the right to a condition, is
contrary to the aforesaid grant.

9. That the States of this Union may, in the exercise of their
police powers, pass quarantine and health laws, interdicting
vessels coming from foreign ports, or ports within the
United States, from landing passengers and goods, prescribe
the places and time for vessels to quarantine, and impose
penalties upon persons for violating the same; and that
such laws, though affecting commerce in its transit, are
not regulations of commerce prescribing terms upon which
merchandise and persons shall be admitted into the ports of
the United States, but precautionary regulations to prevent
vessels engaged in commerce from introducing disease into
the ports to which they are bound, and that the States may,
*415 any
violation of the power in Congress to regulate commerce,

in the exercise of such police power, without

exact from the owner or consignee of a quarantined vessel,
and from the passengers on board of her, such fees as will pay
to the State the cost of their detention and of the purification
of the vessel, cargo, and apparel of the persons on board.

Having done what I thought it was right to do to prevent
hereafter any misapprehension of what the court now means
to decide, I will give some reasons, in addition to those which
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have been urged by my associates, in support of our common
result. In the first place, let it be understood, that, in whatever
I may say upon the power which Congress has ‘to regulate
commerce with foreign nations, and among the several States,
and with the Indian tribes,’ the internal trade of a State is not
meant to be included; that not being in any way within the
regulating power of Congress.

**111 In the consideration, too, of the power in Congress
to regulate commerce, I shall not rely, in the first instance,
upon what may be constitutionally done in many commercial
particulars, as well under the treaty-making power as by
the legislation of Congress. My first object is to show the
plenitude of the power in Congress from the grant itself,
without aid from any other clause in the Constitution. The
treaty-making power for commercial purposes, however,
and other clauses in the Constitution relating to commerce,
may afterwards be used to enforce and illustrate the extent
and character of the power which Congress has to regulate
commerce. It is a grant of legislative power, susceptible, from
its terms and the subject-matter, of definite and indisputable
interpretation.

Any mere comment upon the etymology of the words
‘regulate’ and ‘commerce’ would be unsatisfactory in such
a discussion. But if their meaning, as they were used by
the framers of the Constitution, can be made precise by the
subject-matter, then it cannot be doubted that it was intended
by them that Congress should have the legislative power
to regulate commerce with foreign nations, and among the
several States, and with the Indian tribes, to the exclusion of
any regulation for such commerce by any one of the States.

All commerce between nations is permissive or conventional.
The first includes every allowance of it, under what is termed
by writers upon international law the liberty or freedom of
commerce,-its allowance by statutes, or by the orders of any
magistracy having the power to exercise the sovereignty of
a nation in respect to commerce. Conventional commerce is,
of course, that which nations carry on with each other under
treaty stipulations. With colonial commerce-another distinct
kind, between nations and their colonies, which the laws

*416 of nations permit the former to monopolize-we have
nothing to do upon this occasion.

Now, what commerce was in fact, at least so far as European
nations were concerned, had been settled beyond all dispute
before our separation from the mother country. It was well
known to the framers of the Constitution, in all its extent
and variety. Hard denials of many of its privileges had taught

them what it was. They were familiar with the many valuable
works upon trade and international law which were written
and published, and which had been circulated in England and
in the Colonies from the early part of the last century up to the
beginning of the Revolution. It is not too much to say, that our
controversies with the mother country upon the subject had
given to the statesmen in America in that day more accurate
knowledge of all that concerned trade in all its branches and
rights, and a more prompt use of it for any occasion, than is
now known or could be used by the statesmen and jurists of
our own time. Their knowledge, then, may well be invoked
to measure the constitutional power of Congress to regulate
commerce.

*%112 Commerce between nations or among states has
several branches. Martens, in his Summary of the Laws
of Nations says,-‘It consists in selling the superfluity; in
purchasing articles of necessity, as well productions as
manufactures; in buying from one nation and selling to
another, or in transporting the merchandise from the seller to
the buyer to gain the freight.’

‘Generally speaking, the commerce in Europe is so far free,
that no nation refuses positively and entirely to permit the
subjects of another nation, when even there is no treaty
between them, to trade with its possessions in or out of
Europe, or to establish themselves in its territory for that
purpose. A state of war forms here a natural exception.
However, as long as there is no treaty existing, every state
retains its natural right to lay on such commerce whatever
restriction it pleases. A nation is then fully authorized to
prohibit the entry or exportation of certain merchandise,
to institute customs and to augment them at pleasure,
to prescribe the manner in which the commerce with its
dominions shall be carried on, to point out the places where
it shall be carried on, or to exempt from it certain parts of
its dominions, to exercise freely its sovereign power over
the foreigners living in its territories, to make whatever
distinctions between the nations with whom it trades it may
find conducive to its interests.’

In all of the foregoing particulars Congress may act
legislatively. It is conceded that the States may not do so in
any *417 one of them; and if, in virtue of the power to
lay taxes, the United States and the States may act in that
way concurrently upon foreigners when they reside in a State,
it does not follow that the States may impose a personal
impost upon them, as the condition of their being permitted
to land in a port of the United States. ‘Duties on the entry of
merchandise are to be paid indiscriminately by foreigners as
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well as subjects. Personal imposts it is customary not to exact
from foreigners till they have for some time been inhabitants
of the state.” (Martens, p. 97.)

Keeping, then, in mind what commerce is, and how far a
nation may legally limit her own commercial transactions
with another state, we cannot be at a loss to determine,
from the subject-matter of the clause in the Constitution,
that the meaning of the terms used in it is to exclude the
States from regulating commerce in any way, except their
own internal trade, and to confide its legislative regulation
completely and entirely to Congress. When I say completely
and entirely to Congress, I mean all that can be included in
the term ‘commerce among the several States,” subject, of
course, to the right of the States to pass inspection laws in
the mode prescribed by the Constitution, to the prohibition of
any duty upon exports, either from one State to another State
or to foreign countries, and to that commercial uniformity
which the Constitution enjoins respecting all that relates to
the introduction of merchandise into the United States, and
those who may bring it for sale, whether they are citizens or
foreigners, and all that concerns navigation, whether vessels
are employed in the transportation of passengers or freight, or
both, including, also, all the regulations which the necessities
and safety of navigation may require. ‘Inspection laws,
quarantine laws, health laws of every description, as well as
laws for regulating the internal commerce of a State, and those
which respect turnpike-roads, ferries, &c., are component
parts of that immense mass of legislation which embraces
every thing within the territory of a State not surrendered to
the general government.’

**113 But the conclusion derived from the subject-matter of
the clause, as I have just stated it, is strengthened particularly
by what may be done in respect to commerce by treaty, and
by other clauses in the Constitution relating to commerce.
Martens (p. 151) says,-‘The mere general liberty of trade,
such as it is acknowledged at present in Europe, being too
vague to secure to a nation all the advantages it is necessary
it should derive from its commerce, commercial powers
have been obliged to have recourse to treaties for their
mutual benefit. The number of these treaties is considerably
augmented since the *418 sixteenth century. However they
may differ in their conditions, they turn generally on these
three point:-1. On commerce in time of peace. 2. On the
measures to be pursued with respect to commerce and
commercial subjects in case of rupture between the parties. 3.
On the commerce of the contracting party that may happen
to remain neuter, while the other contracting party is at war
with a third power. With respect to the first point the custom

is,-1. To settle in general the privileges that the contracting
powers grant reciprocally to their subjects. 2. To enter into
the particulars of the rights to be enjoyed by their subjects,
as well with respect to their property as to their personal
rights. Particular care is usually taken to provide for the free
enjoyment of their religion; for their right to the benefit of the
laws of the country; for the security of the books of commerce,
&c. 3. To mention specifically the kinds of merchandise
which are to be admitted, to be imported or exported, and the
advantages to be granted relatively to customs, tonnage, &c.

‘With respect to the rights and immunities in case of a rupture
between the parties, the great objects to be obtained are,-1. An
exemption from seizure of the person or effects of the subjects
residing in the territory of the other contracting power. 2.
To fix the time which they shall have to remove with their
property out of the territory. 3. Or to point out the conditions
on which they may be permitted to remain in the enemy's
country during the war.

‘In specifying the rights of commerce to be enjoyed by the
neutral power, it is particularly necessary,-1. To exempt its
vessels from embargo. 2. To specify the merchandise which is
to be accounted contraband of war, and to settle the penalties
in case of contravention. 3. To agree on the manner in which
vessels shall be searched at sea. 4. To stipulate whether neutral
bottoms are to make neutral goods or not.’

It seems to me, when such regulations of commerce as may
be made by treaty are considered in connection with that
clause in the Constitution giving to Congress the power to
regulate it by legislation, and also in connection with the
restraints upon the States in the tenth section of the first article
of the Constitution, in respect to treaties and commerce,
that the States have parted with all power over commerce,
except the regulation of their internal trade. The restraints
in that section are, that no State shall enter into any treaty,
alliance, or confederation; no State shall, without the consent
of Congress, lay any duties on imports or exports, except
what may be necessary for executing its inspection laws; no
State shall, without the consent of Congress, lay any duty of
tonnage, *419 or enter into any agreement or compact with
another State or with a foreign power.

**%114 The States, then, cannot regulate commerce by a
treaty or compact, and before it can be claimed that they may
do so in any way by legislation, it must be shown that the
surrender which they have made to a common government to
regulate commerce for the benefit of all of them has been done
in terms which necessarily imply that the same power may
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be used by them separately, or that the power in Congress to
regulate commerce has been modified by some other clause in
the Constitution. No such modifying clause exists. The terms
used do not, in their ordinary import, admit of any exception
from the entireness of the power in Congress to regulate
commerce with foreign nations, and among the several States,
and with the Indian tribes. The exercise of any such power of
regulation by the States, or any one or more of them, would
conflict with the constitutional authority of the United States
to regulate commerce by legislation and by treaty, and would
measurably replace the States in their commercial attitude to
each other as they stood under the Articles of Confederation,
and not as they meant to be when ‘we, the people of the
United States,’ in their separate sovereignties, as they existed
under the Articles of Confederation, superseded the latter by
their ratification of ‘the Constitution for the United States of
America.’

In what I have said concerning commercial regulations under
the treaty-making power, I do not mean to be understood as
saying that by treaty all regulation of commerce can be made,
independently of legislation by Congress. That question I do
not enter into here, for in such cases as are now before the
court I have no right to do so. It has only been alluded to by
me to prevent any such inference from being made.

Apply the foregoing reasoning to the acts of Massachusetts
and New York, and whatever may be the motive for
such enactments or their legislative denomination, if they
practically operate as regulations of commerce, or as
restraints upon navigation, they are unconstitutional. When
they are considered in connection with the existing legislation
of Congress in respect to trade and navigation, and with treaty
stipulations, they are certainly found to be in conflict with the
supreme law of the land.

But those acts conflict also with other clauses in the
Constitution relating to commerce and navigation; also, with
that clause which declares that duties, imposts, and excises
shall be uniform throughout the United States. Not in respect
to excises, for those being taxes upon the consumption or
retail sale *420 of commodities, the States have a power to
lay them, as well as Congress. Not so, however, as to duties
and imposts; the first, in its ordinary taxing sense, being taxes
or customs upon merchandise; and an impost being also, in its
restrained sense, a duty upon imported goods, but also, in its
more enlarged meaning, any tax or imposition upon persons.
Notwithstanding what may have otherwise been said, I was
brought to the conclusion, in my consideration of the taxing
power of Congress before these cases were before us, that

there was no substantial reason for supposing it was used
by the framers of the Constitution exclusively in its more
confined sense.

*%*115 But I return to those clauses with which I have said
the acts in question conflict. It will be conceded by all, that
the fifth clause of the ninth section of the first article of the
Constitution, declaring that ‘no preference shall be given by
any regulation of commerce or revenue to the ports of one
State over those of another,” was intended to establish among
them a perfect equality in commerce and navigation. That
all should be alike, in respect to commerce and navigation,
is an enjoined constitutional equality, which can neither be
interrupted by Congress nor by the States. When Congress
enacts regulations of commerce or revenue, it does so for the
United States, and the equality exists. When a State passes a
law in any way acting upon commerce, or one of revenue, it
can only do so for itself, and the equality is destroyed. In such
a case the Constitution would be violated, both in spirit and
in letter.

Again, it is declared in the first clause of the eighth section of
the first article of the Constitution, that all duties, imposts, and
excises shall be uniform throughout the United States; that is,
first, that when Congress lays duties, imposts, or excises, they
shall be uniform; and secondly, that if, in the exercise of the
taxing power, Congress shall not lay duties or imposts upon
persons and particular things imported, the States shall not
destroy the uniformity, in the absence of regulation, by taxing
either. Things imported, it is admitted, the States cannot tax,
whether Congress has made them dutiable articles or free
goods; but persons, it is said, they can, because a State's right
to tax is only restrained in respect to imports and exports, and,
as a person is not an import, a tax or duty may be laid upon
him as the condition of his admission into the State.

But this is not a correct or full view of the point. A State's
right to tax may only be limited to the extent mentioned,
but that does not give the State the right to tax a foreigner
or person for coming into one of the States of the United
States. That would be a tax or revenue act, in the nature
of a regulation of commerce, acting upon navigation. It is
not a disputable *421 point, that, under the power given to
Congress to lay and collect taxes, duties, imposts, and excises,
it may, in the exercise of its power to regulate commerce, tax
persons as well as things, as the condition of their admission
into the United States. To lay and collect taxes, duties, and
imposts gives to Congress a plenary power over all persons
and things for taxation, except exports. Such is the received
meaning of the word faxes in its most extended sense, and
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always so when it is not used in contradistinction to terms of
taxation, having a limited meaning as to the objects to which,
by usage, the terms apply. It is in the Constitution used in both
senses. In its extended sense, when it is said that Congress
may lay and collect taxes; and in a more confined sense, in
contradistinction to duties, imposts, and excises.

**%116 The power, then, to tax, and the power to regulate
commerce, give to Congress the right to tax persons who may
come into the United States, as a regulation of commerce and
navigation. I have already mentioned, among the restraints
which nations may impose upon the liberty or freedom of
commerce, those which may be put upon foreigners coming
into or residing within their territories. This right exists to its
fullest extent, as a portion of the commercial rights of nations,
when not limited by treaties.

The power to regulate commerce with foreign nations and
among the several States having been given to Congress,
Congress may, but the States cannot, tax persons for coming
into the United States.

It is urged, however, in reply to what has just been said, that,
as the power to regulate commerce and the right to levy taxes
are distinct and substantive powers, the first cannot be used to
limit the right of the States to tax, beyond the prohibition upon
them not to tax exports or imports. The proposition is rightly
stated, but what is gained in these cases from it? Nothing. The
sums directed to be paid by or for passengers are said to be
taxes which the States have a right to impose, in virtue of
their police powers, either to prevent the evils of pauperism
or to protect their inhabitants from apprehended disease. But
the question in these cases is, not whether the States may or
may not tax, but whether they can levy a tax upon passengers
coming into the United States under the authority and sanction
of the laws of Congress and treaty stipulations.

The right in a nation or state occurs-not in all cases, for there
are international exceptions-upon all persons and things when
they come or are brought within the territory of a state. Not,
however, because the person or thing is within the territory,
but because they are under the sovereignty or politica *422
jurisdiction of the state. If not within the latter, the right to
tax does not arise until that event occurs. States may have
territorial jurisdiction for most of the purposes of sovereignty,
without political jurisdiction for some of them.

The distinction is not mine. It has been long since made
by jurists and writers upon national law, because the history
of nations, from an early antiquity until now, shows such
relations between them. The framers of the Constitution acted

upon it throughout, in all the sovereign powers which they
proposed that the States should yield to the United States.
Martens properly says, that, to have a just idea of the states of
which Europe is composed, we must distinguish those which
are absolutely sovereign from those which are but demi-
sovereign. The states of the German empire, for instance,
and the Italian princes who acknowledge their submission to
the empire,-and the German states, in their present Diet for
great national purposes, with a vicar at its head, overtopping
in might and majesty, but with regulated power, all before
who have been emperors of Germany. I do not mean to
say that the States of this Union are demi-sovereign to the
general government in the sense in which some of the nations
in Europe are to other nations; but that such connection
between those nations furnishes the proof of the distinction
between territorial sovereignty and political sovereignty. The
sovereignty of these States and that of the United States,
in all constitutional particulars, have a different origin. But
I do mean to say, that the distinction between territorial
and political jurisdiction arises, whether the association be
voluntary between states, or otherwise. Whenever one power
has an exterritorial right over the territory or sovereignty
of another power, it is called by writers ‘a partial right of
sovereignty.” Is not that exactly the case between the United
States, as a nation, and the States? Do not the constitutional
powers of the United States act upon the territory, as well as
upon the sovereignty, of the States, to the extent of what was
their sovereignty before they yielded it to the United States?
Can any one of the sovereign powers of the United States be
carried out by legislation, without acting upon the territory
and sovereignty of the States? This being so, Congress may
say, and does say, whence a voyage may begin to the United
States, and where it may end in a State of the United States.
Though in its transit it enters the territory of a State, the
political jurisdiction of the State cannot interfere with it by
taxation in any way until the voyage has ended; not until the
persons who may be brought as passengers have been landed,
or the goods which may have been entered as merchandise
have passed from the hands of the importer, or have been
*423 made by himself a portion of the mass of the general
property of the State. It is upon this distinction between
territorial and political jurisdiction that the case of Brown
v. Maryland rests. Without it, it has no other foundation,
although it is not so expressed in the opinion of the court.

*%117 Inthese cases the laws complained of meet the vessels
when they have arrived in the harbour, on the way to the
port to which they are bound, before the passengers have
been landed. And before they are landed they are met by
superadded conditions in the shape of a tax, with which it
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is said they must comply, or which the captain must pay
for them, before they are permitted to land. Certainly it
is not within the political jurisdiction of a State, in such
circumstances of a voyage, to tax passengers.

But it is said, notwithstanding, that the tax may be laid in
virtue of police power in the States, never surrendered by
them to the United States. A proper understanding of the
police power of a nation will probably remove the objection
from the minds of those who made it. What is the supreme
police power of a state? It is one of the different means used
by sovereignty to accomplish that great object, the good of
the state. It is either national or municipal, in the confined
application of that word to corporations and cities. It was
used in the argument invariably in its national sense. In that
sense it comprehends the restraint which nations may put
upon the liberty of entry and passage of persons into different
countries, for the purposes of visitation or commerce.

The first restraint that nations reserve to themselves is the
right to be informed of the name and quality of every foreigner
that arrives. That, and no more than that, was Miln's case.
(11 Peters.) Nations have a right to keep at a distance all
suspected persons; to forbid the entry of foreigners or foreign
merchandise of a certain description, as circumstances may
require. In a word, it extends to every person and every
thing in the territory; and foreigners are subject to it, as
well as subjects to the state, except only ministers and other
diplomatic functionaries; and they are bound to observe
municipal police, though not liable to its penalties.

‘The care of hindering what might trouble the internal
tranquillity and security of the state is the basis of the police,
and authorizes the sovereign to make laws and establish
institutions for that purpose, and as every foreigner living in
the state ought to concur in promoting the object, even those
who enjoy the right exterritorially (such as sovereigns and
ministers) cannot dispense with observing the laws of police,
although in case of transgression they cannot be punished like
native or temporary subjects of the state.” %424

Police powers, then, and sovereign powers are the same,
the former being considered so many particular rights under
that name or word collectively placed in the hands of the
sovereign. Certainly the States of this Union have not retained
them to the extent of the preceding enumeration. How much
of it have the States retained? I answer, unhesitatingly, all
necessary to their internal government. Generally, all not
delegated by them in the Articles of Confederation to the
United States of America; all not yielded by them under the

Constitution of the United States. Among them, qualified
rights to protect their inhabitants by quarantine from disease;
imperfect and qualified, because the commercial power which
Congress has is necessarily connected with quarantine. And
Congress may, by adoption, presently and for the future,
provide for the observance of such State laws, making such
alterations as the interests and conveniences of commerce and
navigation may require, always keeping in mind that the great
object of quarantine shall be secured.

*%118 Such has been the interpretation of the rights of the
States to quarantine, and of that of Congress over it, from the
beginning of the Federal government. Under it the States and
the United States, both having measurably concurrent rights
of legislation in the matter, have reposed quietly and without
any harm to either, until the acts now in question caused this
controversy. The act of February 25th, 1799, (1 Stat. at Large,
619,) will show this.

By that act, collectors, revenue-officers, masters and crews
of revenue-cutters, and military officers in command of forts
upon the coast, are required to aid in the execution of the
State's quarantine laws. But then, and it may be observed
particularly in reference to the acts of Massachusetts and New
York now in question, the law provides that nothing in the act
‘shall enable a State to collect a duty of tonnage or impost
without the consent of Congress'; that no part of the cargo of
any vessel shall in any case be taken out, otherwise than as
by law is allowed, or according to the regulations thereinafter
established; thus showing that the State's quarantine power
over the cargo for the purpose of purifying it or the vessel
has been taken away. By the second section of the same
act, the power of the States in respect to warehouses and
other buildings for the purification of the cargo is also taken
away, and exclusively assumed by the United States. And by
the third section, in order that the States may be subjected
to as little expense as possible, and that the safety of the
public revenue may not be lessened, it is provided that the
United States, under the orders of the President of the United
States, shall purchase or erect *425 suitable warehouses,
with wharves and inclosures for goods and merchandise taken
from vessels subject to quarantine, or other restraint, pursuant
to the health laws of any State. And in regard to the word
imposts, in the first section of the act, | may here remark,
though I have heretofore given its meaning, that it means in
the act, as well as it does in the Constitution, personal imposts
upon a foreigner enjoying the protection of a State, or it may
be a condition of his admission (Martens, p. 97), as well as
any tax or duty upon goods; and Martens, as well as all other
jurists and writers upon international law, uses the word in the
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sense | have said it has, also, as ‘imposts on real estates and
duties on the entry and consumption of merchandises.” (pp.
97, 98.)

But, further, by the police power in the States they have
reserved the right to be informed of the name and quality of
every foreigner that arrives in the State. This, and no more
than this, was Miln's case, in 11 Peters. But after they have
been landed, as is said in Miln's case. And it was surprising
to me, in the argument of these cases, that that admission in
Miln's case was overlooked by those who spoke in favor of
the constitutionality of the laws of Massachusetts and New
York; for the right of New York to a list of passengers,
notwithstanding the passenger laws of the United States, is
put upon the ground that those laws ‘affect passengers whilst
on their voyage, and until they shall have landed.” And ‘after
that, and when they shall have ceased to have any connection
with the ship, and when, therefore, they shall have ceased to
be passengers, the acts of Congress applying to them as such,
and only professing to legislate in relation to them as such,
have then performed their office, and can with no propriety
of language be said to come in conflict with the law of a
State, whose operation only begins where that of the laws of
Congress ends.” That is, that the passenger acts, as my brother
Catron has shown in his opinion, extend to his protection from
all State interference, by taxation or otherwise, from the time
of his embarcation abroad until he is landed in the port of the
United States for which the vessel sailed.

*%119 The States have also reserved the police right
to turn off from their territories paupers, vagabonds, and
fugitives from justice. But they have not reserved the use of
taxation universally as the means to accomplish that object,
as they had it before they became the United States. Having
surrendered to the United States the sovereign police power
over commerce, to be exercised by Congress or the treaty-
making power, it is necessarily a part of the power of the
United States to determine who shall come to and reside in the
United States for *426 the purposes of trade, independently
of every other condition of admittance which the States may
attempt to impose upon such persons. When it is done in either
way, the United States, of course, subject the foreigner to
the laws of the United States, and cannot exempt him from
the internal power of police of the States in any particular in
which it is not constitutionally in conflict with the laws of the
United States. And in this sense it is that, in treaties providing
for such mutual admission of foreigners between nations, it is
universally said, ‘but subject always to the laws and statutes
of the two countries respectively’; but certainly not to such of

the laws of a State as would exclude the foreigner, or which
add another condition to his admission into the United States.

And, further, I may here remark that this right of taxation
claimed for the States upon foreign passengers is inconsistent
with the naturalization clause in the Constitution, and the
laws of Congress regulating it. If a State can, by taxation
or otherwise, direct upon what terms foreigners may come
into it, it may defeat the whole and long-cherished policy of
this country and of the Constitution in respect to immigrants
coming to the United States.

But I have said the States have the right to turn off paupers,
vagabonds, and fugitives from justice, and the States where
slaves are have a constitutional right to exclude all such
as are, from a common ancestry and country, of the same
class of men. And when Congress shall legislate,-if it be
not disrespectful for one who is a member of the judiciary
to suppose so absurd a thing of another department of the
government,-to make paupers, vagabonds, suspected persons,
and fugitives from justice subjects of admission into the
United States, I do not doubt it will be found and declared,
should it ever become a matter for judicial decision, that
such persons are not within the regulating power which
the United States have over commerce. Paupers, vagabonds,
and fugitives never have been subjects of rightful national
intercourse, or of commercial regulations, except in the
transportation of them to distant colonies to get rid of them,
or for punishment as convicts. They have no rights of national
intercourse; no one has a right to transport them, without
authority of law, from where they are to any other place, and
their only rights where they may be are such as the law gives
to all men who have not altogether forfeited its protection.

*%120 The States may meet such persons upon their arrival
in port, and may put them under all proper restraints. They
may prevent them from entering their territories, may carry
them out or drive them off. But can such a police power be
rightfully %427 exercised over those who are not paupers,
vagabonds, or fugitives from justice? The international right
of visitation forbids it. The freedom or liberty of commerce
allowed by all European nations to the inhabitants of other
nations does not permit it; and the constitutional obligations
of the States of this Union to the United States, in respect to
commerce and navigation and naturalization, have qualified
the original discretion of the States as to who shall come and
live in the United States. Of the extent of those qualifications,
or what may be the rights of the United States and the States
individually in that regard, I shall not speak now.
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But it was assumed that a State has unlimited discretion, in
virtue of its unsurrendered police power, to determine what
persons shall reside in it. Then it was said to follow, that the
State can remove all persons who are thought dangerous to its
welfare; and to this right to remove, it was said, the right to
determine who shall enter the State is an inseparable incident.

That erroneous proposition of the State's discretion in this
matter has led to all the more mistaken inferences made from
it. The error arose from its having been overlooked that a
part of the supreme police power of a nation is identical, as I
have shown it to be, with its sovereignty over commerce. Or,
more properly speaking, the regulation of commerce is one
of those particular rights collectively placed in the hands of
the sovereign for the good of the State. Until it is shown that
the police power in one of its particulars is not what it has
just been said to be, the discretion of a State of this Union
to determine what persons may come to and reside in it, and
what persons may be removed from it, remains unproved. It
cannot be proved, and the laws of Massachusetts and New
York derive no support from police power in favor of their
constitutionality.

Some reliance in the argument was put upon the cases of
Holmes v. Jennison, 14 Pet. 540, Groves v. Slaughter, 15 Pet.
449, and Prigg v. Commonwealth of Pennsylvania, 16 Pet.
539, to maintain the discretion of a State to say who shall
come to and live in it. Why either case should have been cited
for such a purpose [ was at a loss to know, and have been more
so from a subsequent examination of each of them.

All that is decided in the case of Holmes v. Jennison is, that the
States of this Union have no constitutional power to give up
fugitives from justice to the authorities of a nation from which
they have fled. That it is not an international obligation to do
so, and that all authority to make treaties for such a purpose
is in the United States. *428

*%*]121 The point ruled in the case of Groves v. Slaughter
is, that the State of Mississippi could constitutionally prohibit
negroes from being brought into that State for sale as
merchandise, but that the provision in her constitution
required legislation before it acted upon the subject-matter.

The case of Prigg v. The Commonwealth of Pennsylvania
is inapplicable to the cases before us, except in the support
which it gives to the construction of the police power, as
stated in this opinion,-that it is applicable to idlers, vagabonds,
paupers, and, I may add, fugitives from justice, and suspected
persons.

Miln's case I will speak of hereafter, and now only say that no
point was ruled in it, either in respect to commerce or the right
of the State to a list of passengers who may come by sea into
New York after they are landed, which gives any countenance
or support to the laws now in question.

The fear expressed, that if the States have not the discretion to
determine who may come and live in them, the United States
may introduce into the Southern States emancipated negroes
from the West Indies and elsewhere, has no foundation. It is
not an allowable inference from the denial of that position, or
the assertion of the reverse of it.

All the political sovereignty of the United States, within the
States, must be exercised according to the subject-matter upon
which it may be brought to bear, and according to what was
the actual condition of the States in their domestic institutions
when the Constitution was formed, until a State shall please
to alter them. The Constitution was formed by States in which
slavery existed, and was not likely to be relinquished, and
States in which slavery had been, but was abolished, or for the
prospective abolition of which provision had been made by
law. The undisturbed continuance of that difference between
the States at that time, unless as it might be changed by a State
itself, was the recognized condition in the Constitution for the
national Union. It has that, and can have no other, foundation.

It is not acknowledged by all that the ninth section of the first
article of the Constitution is a recognition of that fact? There
are other clauses in the Constitution equally, and some of them
more, expressive of it.

That is a very narrow view of the Constitution which supposes
that any political sovereign right given by it can be exercised,
or was meant to be used, by the United States in such a way
as to dissolve, or even disquiet, the fundamental organization
of cither of the States. The Constitution is to be interpreted
by what was the condition of the parties to it when it *429
was formed, by their object and purpose in forming it, and
by the actual recognition in it of the dissimilar institutions
of the States. The exercise of constitutional power by the
United States, or the consequences of its exercise, are not to
be concluded by the summary logic of ifs and syllogisms.

*%122 It will be found, too, should this matter of introducing
free negroes into the Southern States ever become the
subject of judicial inquiry, that they have a guard against
it in the Constitution, making it altogether unnecessary for
them to resort to the casus gentis extraordinarius, the casus
extremoe necessitatis of nations, for their protection and
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preservation. They may rely upon the Constitution, and the
correct interpretation of it, without seeking to be relieved from
any of their obligations under it, or having recourse to the jus
necessitatis for self-preservation.

I have purposely refrained from repeating any thing that has
been said in the opinions of my learned brothers, with whom
I am united in pronouncing the laws of Massachusetts and
New York in question unconstitutional. What they have said
for themselves they have also said for me, and I do not
believe that I have said any thing in this opinion which is not
sanctioned by them.

Having said all that I mean to say directly concerning the cases
before us, I will now do what I have long wished to do, but
for which a proper opportunity has not been presented before.
It is to make a narrative in respect to the case of The City of
New York v. Miln, reported in 11 Peters, 102, that hereafter
the profession may know definitely what was and what was
not decided in that case by this court. It has been much relied
upon in the cases before us for what was not decided by the
court.

The opinion given by Mr. Justice Barbour in that case, though
reported as the opinion of the court, had not at any time
the concurrence of a majority of its members, except in this
particular,-that so much of the act of New York as required
the captain of a vessel to report his passengers as the act
directs it to be done was a police regulation, and therefore was
not unconstitutional or a violation of the power of Congress
to regulate commerce. In that particular, and in that only,
and, as it is said in the conclusion of the opinion, ‘that so
much of the section of the act of the legislature of New
York as applies to the breaches assigned in the declaration
does not assume to regulate commerce between the port of
New York and foreign ports, and that so much of said act is
constitutional.” (11 Peters, 143.) But as to all besides in that
opinion as to the constitutional power of Congress to regulate
commerce,-except *430 the disclaimer in the 132d page,
that it was not intended to enter into any examination of the
question, whether the power to regulate commerce be or be
not exclusive of the States,-and especially the declaration that
persons were not the subjects of commerce, the opinion had
not the assent of a majority of the members of this court, nor
even that of a majority of the judges who concurred in the
judgment. The report of the case in Peters, and the opinion of
Mr. Justice Baldwin, accidentally excluded from the report,
without the slightest fault in the then reporter of the court or in
the clerk, but which we have in full in Baldwin's View of the
Constitution, published in the same year, fully sustain what

I have just said. I mention nothing from memory, and stand
upon the record for all that I have said, or shall say, concerning
the case.

*%123 The court then consisted of seven justices, including

the chief justice; all of us were present at the argument; all
of us were in consultation upon the case; all of us heard
the opinions read, which were written by Messrs. Justices
Thompson and Barbour, in the case; and all of us, except
Mr. Justice Baldwin, were present in this room when Mr.
Justice Barbour read the opinion which appears in Peters as
the opinion of the court.

The case had been argued by counsel on both sides, as if the
whole of the act of New York were involved in the certificate
of the division of opinion by which it was brought before
this court. The point certified was in these words:-‘That
the act of the legislature of New York, mentioned in
the plaintiff's declaration, assumes to regulate trade and
commerce between the ports of New York and foreign ports,
and is unconstitutional and void.’

In the consultation of the judges upon the case, as the report
shows, the first point considered by us was one of jurisdiction.
That is, that the point certified was a submission of the
whole case, which is not permitted, and was not a specific
point arising on the trial of the cause. The court thought
it was the latter, principally for the reason given by Mr.
Justice Thompson, as it appears in his opinion. That reason
was, that the question arose upon a general demurrer to the
declaration, and that the certificate under which the cause
was sent to this court contains the pleadings upon which the
question arose, which show that no part of the act was drawn
in question, except that which relates to the neglect of the
master to report to the mayor or recorder an account of his
passengers, according to the requisitions of the act. In the
discussion of the case, however, by the judges, the nature and
exclusiveness of the power in Congress to regulate commerce
was much considered. There was a divided mind among us
about it. Four of the *431 court being of the opinion, that,
according to the Constitution and the decisions of this court
in Gibbons v. Ogden and in Brown v. Maryland, the power in
Congress to regulate commerce was exclusive. Three of them
thought otherwise. And to this state of the court is owing the
disclaimer in the opinion, already mentioned by me, that the
exclusiveness of the power to regulate commerce was not in
the case a point for examination.

But there was another point of difference among the judges
in respect to what was commerce under the constitutional


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1837134465&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1837134465&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1837134465&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Smith v. Turner, 48 U.S. 283 (1849)
7 How. 283, 12 L.Ed. 702

grant to Congress, particularly whether it did not include an
intercourse of persons and passengers in vessels. Two of the
court-the report of the case shows it-thought, in the language
of the opinion, that ‘persons are not subjects of commerce.’
Mr. Justice Thompson declined giving any opinion on that
point, and repeated it in the opinion published by him. Four
of the justices, including Mr. Justice Baldwin, thought that
commerce did comprehend the intercourse of persons or
passengers. For this statement I refer to the opinion of Mr.
Justice Thompson, to the dissenting opinion of Mr. Justice
Story, to the opinion of Mr. Justice Baldwin, to the constantly
avowed opinion of Mr. Justice McLean, and to what has
always been known by the justices of this court to be my own
opinion upon this point.

*%124 In this state of the opinions of the court, Mr. Justice
Thompson was designated to write an opinion,-that the law in
question was a police regulation, and not unconstitutional. He
did so, and read to the court the opinion, which he afterwards
published. It was objected to by a majority of the court, on
account of some expressions in it concerning the power of
Congress to regulate commerce, and as our differences could
not be reconciled, Mr. Justice Thompson said he would read
it as his own.

Then, Mr. Justice Barbour was asked to write an opinion for
the majority of the court. He did so, and read that which
is printed as such, in our last conference of that term, the
night before the adjournment of the court. The next day it
was read in court, all of the judges being present when it
was read, except Mr. Justice Baldwin. In the course of that
morning's sitting, or immediately after it, Mr. Justice Baldwin,
having examined the opinion, objected to its being considered
the opinion of the court, on account of what was said in it
concerning the power of Congress to regulate commerce, and
what was commerce. He sought Mr. Justice Barbour, with the
view of having it erased from the opinion, declaring, as all the
rest of us knew, that his objection to the opinion of *432 Mr.
Justice Thompson was on account of what it contained upon
the subject of commerce; that his objection to the reasoning
upon the same matter in Mr. Justice Barbour's opinion was
stronger, and that the had only assented that an opinion for the
court should be written, on the understanding that so much
of the act of New York as was in issue by the pleadings
should be treated as a regulation, not of commerce, but police.
Without his concurrence, no opinion could have been written.
Unfortunately, Mr. Justice Barbour had left the court-room
immediately after reading his opinion, already prepared to
leave Washington in a steamer which was in waiting him. Mr.
Justice Baldwin did not see him. The court was adjourned.

Then there was no authority to make any alteration in what
had been read as the opinion of the court. Mr. Justice Baldwin
wished it, but, under the circumstances of preparation which
each judge was making for his departure from Washington,
nothing was done, and Mr. Justice Baldwin determined to
neutralize what he objected to in the opinion by publishing in
the reports his own opinion of the case. That was not done, but
he did so contemporarily with the publication of the reports,
in his View of the Constitution. There it is, to speak for itself,
and it shows, as I have said, that so much of the opinion in
the case of New York v. Miln as related to commerce did not
have the assent of Mr. Justice Baldwin, and therefore not the
assent of a majority of the court.

How, then, did the case stand? Mr. Justice Thompson gave his
own opinion, agreeing with that of Mr. Justice Barbour, that
so much of the section of the act of the legislature of New
York as applies to the breaches assigned in the declaration
does not assume to regulate commerce between the port
of New York and foreign ports, and that so much of said
section is constitutional, but giving his own views of the
commercial question as it stood in relation to the case. The
attitude of Mr. Justice Baldwin with respect to the opinion
has just been told. Mr. Justice Story dissented from every
part of the opinion, on the ground that the section of the act
in controversy was a regulation of commerce, which a State
could not constitutionally pass. Mr. Justice McLean is here
to speak for himself, and he did then speak as he has done
to-day in these cases concerning the power in Congress to
regulate commerce being exclusive, and held that persons are
the subjects of commerce as well as goods, contrary to what
is said in the opinion (136th page), that persons are not. I
certainly objected to the opinion then, for the same reasons as
Mr. Justice McLean. Thus there were left of the seven judges
but two, the Chief Justice and Mr. Justice Barbour, in favor of
the opinion as a whole. *433

*%125 1 have made this narrative and explanation, under
a solemn conviction of judicial duty, to disabuse the public
mind from wrong impressions of what this court did decide
in that case; and particularly from the misapprehension that
it was ever intended by this court, in the case of New
York v. Miln, to reverse or modify, in any way or in the
slightest particular, what had been the judgments and opinions
expressed by this court in the cases of Gibbons v. Ogden
and Brown v. Maryland. And I am happy in being able to
think, notwithstanding the differing opinions which have been
expressed concerning what was decided in those cases, that
they are likely to stand without reversal.
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The chief justice, the morning after I had read the foregoing
statement in the case of New York v. Miln, made another to
counteract it, in which he says his recollections differ from
mine in several particulars. I do not complain of it in any way.
But it enables me to confirm my own in some degree from his,
and in every other particular in which it does not give such
assistance, the facts related by me are indisputable, being all in
the report of the case in Peters, from which I took them. They
are in exact coincidence, too, with my own recollections.

The only fact in my statement not altogether, but in part, taken
from the record, is Mr. Justice Baldwin's discontent with the
opinion written by Mr. Justice Barbour, and his wish that it
might not as a whole be published in our volume of reports
as the opinion of the court. The chief justice admits that Mr.
Justice Baldwin did apply to him after the adjournment of the
court, and before they left Washington, for that purpose. Now
if, by mistake or oversight, a judge shall fall into an admission,
which more care afterwards enables him to recall and correct
before the judgment has been published, but after it has been
read, whatever may be the operation of the judgment, does it
follow that the argument in the opinion in which the judgment
is given continues to be the law of the court? And if the same
judge, after more careful and matured thought, publishes
contemporarily his opinion, differing from the dictum which
had escaped his notice, will that make it law? Is it not plain
that it is a case of mistake, which cannot make the law? And
if his codperation is essential to the validity of the original
opinion, from those who may advocate it being thrown into
the minority by his withdrawal, and his declaration that he
never meant to codperate in it in the particular objected to,
can it be said that it ever was the law of the court? Is it
at all an uncommon thing in the English and American law
reports, that a case is published as law which is *434 deemed
afterwards not to be so, on account of error in its publication,
from its not having been really the opinion of the court when
it was published? Mistake in all cases restores things to the
correct condition in which they were before the mistake was
made, except where the policy of the law has determined
that it shall be otherwise. A single mistaken and misstated
case is not within that policy. Long acquiescence, or repeated
judicial decisions, may be, and then only because the interests
of society have been accommodated to the error.

*%*126 But the chief justice says that he has the strongest
reason to suppose that Mr. Justice Baldwin became satisfied,
because, in his opinion in the case of Groves v. Slaughter, he
quotes the case of New York v. Miln with approbation, when

speaking in that case of the difference between commercial
and police powers.

I certainly cannot object to the opinion of Mr. Justice Baldwin
in Groves v. Slaughter being a test between the chief justice
and myself in this matter; for Mr. Justice Baldwin's opinion in
that case is the strongest proof that could have been given four
years afterwards, by himself, that he never was reconciled
to the opinion of Mr. Justice Barbour in Miln's case as a
whole. For instance, in that opinion he does not leave the
exclusive power of Congress to regulate commerce to the
disclaimer in Miln's case, that it was not the intention of the
judges to decide that point in that case. He says,-‘That the
power of Congress to regulate commerce among the States is
exclusive of any interference by the States has been, in my
opinion, conclusively settled by the solemn opinions of this
court in Gibbons v. Ogden, 9 Wheat. 186-222; and in Brown
v. Maryland, 12 Wheat. 438-446. If these decisions are not to
be taken as the established construction of this clause of the
Constitution, I know of none which are not yet open to doubt,
nor can there be any adjudications of this court which must be
considered as authoritative upon any question, if these are not
to be so on this.” And the learned judge goes on to say,-‘Cases
may indeed arise, wherein there may be found difficulty in
discriminating between regulations of commerce among the
several States and the regulation of the internal police of
a State, but the subject-matter of such regulations of either
description will lead to the true line which separates them,
when they are examined with a disposition to avoid a collision
between the powers granted to the Federal government by the
people of the several States and those which they reserved
exclusively to themselves. commerce among the States, as
defined by this court, is trade, traffic, intercourse, and dealing
in articles of commerce between States by its citizens *435

or others, and carried on in more than one State. Police relates
only to the internal concerns of one State; and commerce
within it is purely a matter of internal regulation, when
confined to those articles which have become so distributed
as to form items in the common mass of property. It follows,
that any regulation which affects the commercial intercourse
between any two or more States, referring solely thereto, is
within the powers granted exclusively to Congress, and that
those regulations which affect only the commerce carried on
within one State, or which refer only to subjects of internal
police, are within the powers reserved.” And then it is that
the sentence follows cited by the chief justice to show that he
had reason to suppose that Mr. Justice Baldwin had become
satisfied. The citation made by me from his opinion shows
what his opinion was in respect to the power of Congress
to regulate commerce, confirming what I have said in my
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statement, that four of us were of the same opinion when
that point was touched upon in the case of Miln, and that
Mr. Justice Baldwin refused to sanction what was said by Mr.
Justice Thompson in respect to it in the opinion written by
him for the court in Miln's case. And that he was not satisfied
as to that sentence of Mr. Justice Barbour's opinion in which
it is said that persons are not the subjects of commerce, is
manifest from that part of his opinion in Groves v. Slaughter in
which he says that commerce is ‘trade, traffic, intercourse’;-
intercourse, in the sense of commerce, meaning, as it always
does, ‘connection by reciprocal dealings between persons and
nations.” But, further, the chief justice says that Mr. Justice
Baldwin called upon him and said there was a sentence or
paragraph in the opinion with which he was dissatisfied, and
wished altered, thus confirming all that I have said in respect
to the case in what is in it concerning persons not being
the subjects of commerce, that being the only declaration in
the opinion relating to commerce, it having been previously
declared that the exclusiveness of the regulation of commerce
in Congress was not to be decided. All that was meant to
be decided in Miln's case was, that the regulation stated in
the certificate of division of opinion between the judges in
the Circuit Court was not a regulation of commerce, but one
of police. In respect to our lamented brother Barbour not
knowing the dissatisfaction of our brother Baldwin and other
members of the court with the opinion, I know that he did
know it. In regard to the chief justice's declaration, that he
had never heard any further dissatisfaction expressed with the
opinion by Mr. Justice Baldwin, and never at any time, until
this case came before us, heard any from any other member
of the court *436 who had assented to or acquiesced in the
opinion; while, of course, that must be taken to be so, as far
as the chief justice is concerned, I must say that I have never,
in any instance, heard the case of Miln cited for the purpose
of showing that persons are not within the regulating power
of Congress over commerce, without at once saying to the
counsel that that point had not been decided in that case. I
have repeatedly done so in open court, and, as I supposed, was
heard by every member of it. I have only said, in reply to the
chief justice's statement, what was necessary to show that it
was not decided in Miln's case, by this court, that persons are
not within the power of Congress to regulate commerce.

*%127 Indeed, it would be most extraordinary if the case
of Gibbons v. Ogden could be considered as having been
reversed by a single sentence in the opinion of New York
v. Miln; upon a point, too, not in any way involved in the
certificate of the division of opinion by which that case was
brought to this court. The sentence is, that ‘they [persons]
are not the subjects of commerce; and, not being imported

goods, cannot fall within a train of reasoning founded upon
the construction of a power given to Congress to regulate
commerce, and the prohibition to the States from imposing a
duty on imported goods.’

In the case of Gibbons v. Ogden the court said,-‘Commerce
is traffic; but it is something more. It is intercourse. It
describes the commercial intercourse between nations in all
its branches, and is regulated by prescribing rules for carrying
on that intercourse.’

Again:-‘These words comprehend every species of
commercial intercourse between the United States and foreign
nations. No sort of trade can be carried on between this
country and any other to which this power does not extend.’
‘In regulating commerce with foreign nations, the power of
Congress does not stop at the jurisdictional lines of the several
States. It would be a very useless power if it could not pass
those lines.” ‘If Congress has the power to regulate it, that
power must be exercised whenever the subject exists. If it
exists within the States, if a foreign voyage may commence or
terminate at a port within a State, then the power of Congress
may be exercised within a State.” ‘The power of Congress
comprehends navigation within the limits of every State in
the Union, so far as that navigation may be connected with
commerce with foreign nations, or among the several States.’
‘It is the power to regulate; that is, to prescribe the rule by
which commerce is governed.” ‘Vessels have always been
employed to a greater or less extent in the transportation
of *437 passengers, and have never been supposed, on
that account, withdrawn from the control or protection of
Congress. Packets which ply along the coast, as well as those
which make voyages between Europe and America, consider
the transportation of passengers as an important part of their
business. Yet it never has been suspected that the general
laws of navigation did not apply to them. A coasting-vessel
employed in the transportation of passengers is as much
a portion of the American marine as one employed in the

transportation of cargo.’

In my opinion, the case of Gibbons v. Ogden rules the cases
before us. If there were no other reasons, with such an
authority to direct my course, I could not refrain from saying
that the acts of Massachusetts and New York, so far as they
are in question, are unconstitutional and void.

*%128 The case of Gibbons v. Ogden, in the extent and
variety of learning, and in the acuteness of distinction with
which it was argued by counsel, is not surpassed by any other
case in the reports of courts. In the consideration given to it
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by the court, there are proofs of judicial ability, and of close
and precise discrimination of most difficult points, equal to
any other judgment on record. To my mind, every proposition
in it has a definite and unmistakable meaning. Commentaries
cannot cover them up or make them doubtful.

The case will always be a high and honorable proof of the
eminence of the American bar of that day, and of the talents
and distinguished ability of the judges who were then in the
places which we now occupy.

There were giants in those days, and I hope I may be allowed
to say, without more than judicial impressiveness of manner
or of words, that I rejoice that the structure raised by them
for the defence of the Constitution has not this day been
weakened by their successors.

Mr. Justice CATRON.
SMITH v. TURNER.

The first question arising in this controversy is, whether the
legislation of New York, giving rise to the suit, is a regulation
of commerce; and this must be ascertained, in a great degree,
from a due consideration of the State laws regulating the
port of the city of New York in respect to navigation and
intercourse. They are embodied in a system running through
various titles in the Revised Statutes. The sections on which
the action before us is founded will be found in Vol. I. pp.
445, 446. Title fourth purports to treat of the marine hospital
and its funds, then, in 1829, erected on Staten Island, under
the superintendence *438 of a health-officer, who is to be
a physician, and certain commissioners of health. By section
seventh, it is provided, that ‘the health-commissioner shall
demand and be entitled to receive, and in case of neglect
or refusal to pay shall sue for and recover, in his name of
office, the following sums from the master of every vessel
that shall arrive in the port of New York, viz.:-1. From the
master of every vessel from a foreign port, for himself and
every cabin passenger, one dollar and fifty cents; and for each
steerage passenger, mate, sailor, or marine, one dollar. 2. From
the master of each coasting-vessel, for each person on board,
twenty-five cents; but no coasting-vessel from the States of
New Jersey, Connecticut, and Rhode Island shall pay for more
than one voyage in each month, computing from the first
voyage in each year.’

‘Sec. 8. The moneys so received shall be denominated
‘hospital moneys,” and shall be appropriated to the use of
the marine hospital, deducting a commission to the health-
commissioner of two and one half per cent. for collection.'

Turner, the health-commissioner, sued Smith, as master of the
ship Henry Bliss, a British vessel, coming from Liverpool,
in England, for the amount of money claimed as due from
the defendant under the above provisions, because he brought
in two hundred and ninety-five steerage passengers, who
were British subjects, immigrating into the United States, and
intending to become inhabitants thereof.

*%129 By section ninth, the master paying the hospital
money may recover from each person for whom it was paid
the sum paid on his account, in case of a foreign vessel; and
by section tenth, the master of a coasting-vessel shall pay the
tax in twenty-four hours after the vessel arrives in port, under
the penalty of one hundred dollars.

The eleventh section directs the health-commissioners
annually to account to the Comptroller of the State for the
moneys received by them by means of the tax for the use of
the marine hospital, and if such moneys shall in any one year
exceed the sum necessary to defray the expenses of their trust,
including salaries, &c., they shall pay over such surplus to the
Society for the Reformation of Juvenile Delinquents in the

city of New York, for the use of that society.

By the act of April 25th, 1840, the Comptroller of the State
was authorized to draw on the treasurer, annually, for twenty
years, a sum not exceeding fifteen thousand dollars in each
year, for the benefit of the State hospital in the city, and a
sum of eight thousand dollars is there recognized as payable
to the Society for the Reformation of Juvenile Delinquents;
and the
at least twenty indigent persons from any part of the State.

*439 city hospital is bound by the act to support

Thus a State hospital is also supported out of the fund, as
well as an institution for young culprits, imposing an annual
charge on the fund of twenty-three thousand dollars, having
no necessary connection with commerce; and, by the act of
1841, three medical dispensaries are endowed out of the fund
to an amount of four thousand five hundred dollars.

The ship Henry Bliss was engaged in foreign commerce
when she arrived in the port of New York, and when the tax
was demanded of Smith, the master, by Turner, the health-
commissioner. The baggage of passengers was on board, and
also their tools of trade, if they had any, and of course the
passengers were on board, for the master is sued, in one count,
for landing them after the demand. The tax of two hundred and
ninety-five dollars was therefore demanded before the voyage
was ended, or the money earned for carrying passengers
and their goods. The vessel itself was undoubtedly regulated
by our acts of Congress, and also by our treaty with Great
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Britain of 1815,-the national character of the vessel being
British. She had full liberty to land, and so the goods on board
belonging to trade and coming in for sale stood regulated, and
could be landed and entered at the custom-house. And by the
same treaty, passengers on board coming to the United States
in pursuit of commerce in buying and selling were free to
land. The master and crew were of the ship and navigation,
and stood equally regulated with the ship. The property of
passengers could not be taxed or seized, being expressly and
affirmatively protected by the act of 1799. It was an import,
and whilst it continued in form of an import, could be landed
and transferred by the owners inland. This is the effect of
the decision in Brown v. The State of Maryland. As the State
power had nothing left to act upon but the person simply, nor
any means of collecting the tax from passengers, it was levied
on the master, of necessity, in a round sum.

*%*130 As the ship was regulated, and was free to land
all the property on board, the question arises, whether these
immigrant passengers were not also regulated, and entitled by
law to accompany their goods and to land, exempt from State
taxation.

The record states, that ‘the two hundred and ninety-five
passengers imported in the ship Henry Bliss belonged to Great
Britain, and intended to become inhabitants of the United
States.’

By the laws of nations, all commerce by personal intercourse
is free until restricted; nor has our government at any time
proposed to restrain by taxation such immigrants as the record
describes. *440

Our first step towards establishing an independent
government was by the Declaration of Independence. By that
act it was declared that the British king had endeavoured to
prevent the population of the colonies by obstructing the laws
for the naturalization of foreigners, and refusing to pass others
to encourage their migration hither, and raising the conditions
of new appropriations of lands. During the Confederation, the
States passed naturalization laws for themselves, respectively,
in which there was great want of uniformity, and therefore the
Constitution provided that Congress should have power ‘to
establish a uniform rule of naturalization.” In execution of this
power, Congress passed an act at its second session, (March
26th, 1790,) providing that any alien, being a free white
person, who shall have resided in the United States two years,
and in any one State one year, may become a citizen by taking
an oath to support the Constitution in a court of record, and

such step shall naturalize all the children of such person under

twenty-one years of age. In 1795, another act was passed (ch.
20), requiring five years' residence; and on the 26th of April,
1802, (ch. 28,) the naturalization laws were amended. This act
is now in force, with slight alterations. Under these laws have
been admitted such numbers, that they and their descendants
constitute a great part of our population. Every department of
science, of labor, occupation, and pursuit, is filled up, more
or less, by naturalized citizens and their numerous offspring.
From the first day of our separate existence to this time has
the policy of drawing hither aliens, to the end of becoming
citizens, been a favorite policy of the United States; it has
been cherished by Congress with rare steadiness and vigor.
By this policy our extensive and fertile country has been, to
a considerable extent, filled up by a respectable population,
both physically and mentally, one that is easily governed and
usually of approved patriotism. We have invited to come to
our country from other lands all free white persons, of every
grade and of every religious belief, and when here to enjoy
our protection, and at the end of five years to enjoy all our
rights, except that of becoming President of the United States.
Pursuant to this notorious and long established policy, the two
hundred and ninety-five passengers in the Henry Bliss arrived
at the port of New York.

*%131 Keeping in view the spirit of the Declaration of
Independence with respect to the importance of augmenting
the population of the United States, and the early laws
of naturalization, Congress, at divers subsequent periods,
passed laws to facilitate and encourage more and more the
immigration of Europeans into the United States for the
purpose of settlement and residence. *441

The twenty-third section of the general collection act of the 2d
of March, 1799, requires that every master of a vessel arriving
in the United States shall have on board a manifest, in writing,
signed by such master, of the goods, wares, and merchandise
on board such vessel, ‘together with the name or names
of the several passengers on board the said ship or vessel,
distinguishing whether cabin or steerage passengers, or both,
with their baggage, specifying the number and description of
packages belonging to each respectively.’

The twenty-fifth section of the same act makes it the duty of
the master to produce, on his arrival within four leagues of the
coast, such manifest to such officer or officers of the customs
as shall first come on board his said ship or vessel; and by the
twenty-sixth section, a fine of five hundred dollars is imposed
on the master for not producing such manifest.
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By the thirtieth section of the same act, the master is required,
within twenty-four hours after his arrival from a foreign port,
to repair to the office of the collector and make report of
the arrival of his ship; ‘and within forty-eight hours after
such arrival, shall make a further report in writing to the
collector of the district, which report shall be in the form,
and shall contain all the particulars, required to be inserted
in a manifest’; and he is required to make oath or solemn
affirmation to the truth of such report. But the material section
of that act is the forty-sixth. That section declares, that ‘the
wearing apparel, and other personal baggage, and the tools or
implements of a mechanical trade only, of persons who arrive
in the United States shall be free of duty.” The same section
prescribes a form of declaration, that the packages contain
no goods or merchandise other than the wearing apparel,
personal baggage, and tools of trade belonging to the person
making the declaration, or his family. Before the property
exempt from duty is allowed to be landed, a permit to do
so must be obtained from the collector of the port, and each
owner is bound to pay a fee for such privileges, for the support
of the revenue-officers.

It is quite obvious, from these proceedings, that the
passengers who were thus in the contemplation of Congress
were, for the most part, immigrants, or persons coming to
settle in the United States with their families. The act of the
27th of April, 1816, section second, reénacts, in substance,
that part of the forty-sixth section of the act of the 2d of
March, 1799, above quoted. Exemptions and privileges in
favor of passengers arriving in the United States are carried
still further, by the provisions of the fourth subdivision of
the ninth section of the duty act of the 30th of August, 1842.
Among articles *442 declared by that act to be free of
duty are ‘wearing apparel in actual use, and other personal
effects, not merchandise, professional books, instruments,
implements and tools of trade, occupation, or employment,
of persons arriving in the United States.” This provision is
very broad. It not only exempts from duty tools of mechanical
trades, but all instruments and implements of occupation
and employment, and also all professional books, without
limitation of value or numbers.

*%132 A still further enlargement of these privileges and
exemptions is contained in the duty act of the 30th of July,
1846; for the eleventh section of that act (schedule 1), in
addition to the passengers' articles made free by the act of
1842, declares free from duty ‘household effects, old and in
use, of persons or families from foreign countries, if used

abroad by them, and not intended for any other person or
persons.’

Now, is it possible to reconcile State laws, laying direct and
heavy taxes on every immigrant passenger and every member
of his family, with this careful, studied, and ever-increasing
security of immigrants against every legal burden or charge of
any kind? Could Congress have done more than it has done,
unless it had adopted what would have been justly regarded
as a strange act of legislation, the insertion of passengers
themselves in the list of free articles?

The first and one of the principal acts to be performed on
bringing ships and goods from foreign countries into the
United States is the production of a manifest; and in such
manifest, along with the specifications of the cargo, the names
and description of the passengers, with a specification of
their packages of property, are to be inserted. Then comes a
direct exemption of all such property from duties. All agree,
that, if Congress had included the owners, and declared that
immigrants might come into the country free of tax, these
State laws would be void; and can any man say, in the face of
the legislation of Congress from 1799 to 1846, that the will of
Congress is not as clearly manifested as if it had made such
a direct declaration? It is evident that, by these repeated and
well-considered acts of legislation, Congress has covered, and
has intended to cover, the whole field of legislation over this
branch of commerce. Certain conditions and restraints it has
imposed; and subject to these only, and acting in the spirit
of all our history and all our policy, it has opened the door
widely and invited the subjects of other countries to leave the
crowded population of Europe and come to the United States,
and seek here new homes for themselves and their families.
We cannot take into consideration what may or may not be the
policy adopted or cherished by particular States; some States
may *443 be more desirous than others that immigrants
from Europe should come and settle themselves within their
limits; and in this respect no one State can rightfully claim the
power of thwarting by its own authority the established policy
of all the States united.

The foregoing conclusions are fortified by the provisions
of the act of March 2d, 1819. It provides that not more
than two passengers shall be brought or carried to each five
tons' measure of the vessel, under a severe penalty; and if
the number exceeds the custom-house measure by twenty
persons, the vessel itself shall be forfeited, according to the
ninety-first section of the act of 1799. The kind and quantity
of provisions are prescribed, as well as the quantity of water,
and if the passengers are put on short allowance, a right is
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given to them to recover at the rate of three dollars a day
to each passenger, and they are allowed to recover the same
in the manner seamen's wages are recovered, that is, in a
summary manner, in a District Court of the United States.
The master is also required, when the vessel arrives in the
United States, at the same time that he delivers a manifest
of his cargo, and if there be none, then when he makes
entry of the vessel, to deliver and report to the collector, by
manifest, all the passengers taken on board the ship at any
foreign port or place, designating age, sex, and occupation,
the country to which they severally belong, and that of which
it is their intention to become inhabitants; which manifest
shall be sworn to as manifests of cargo are, and subject to
the same penalties. These regulations apply to foreign vessels
as well as to our own, which bring passengers to the United
States.

*%133 1. By the legislation of Congress, the passenger is
allowed to sue in a court of the United States, and there to
appear in person, as a seaman may, and have redress for
injuries inflicted on him by the master during the voyage.

2. The passenger is allowed to appear at the custom-house
with his goods, consisting often of all his personal property,
and there, if required, take the oath prescribed by the acts of
Congress, and get his property relieved from taxation. The
clothes on his person, and the money in his purse, from which
the tax is sought, may freely land as protected imports; and
yet the State laws under consideration forbid the owner to
land; they hold him out of the courts, and separate him from
his property, until, by coercion, he pays to the master for
the use of the State any amount of tax the State may at its
discretion set upon him and upon his family; and this on the
assumption that Congress has not regulated in respect to his
free admission. *444

And how does the assumption stand, that a poll-tax may
be levied on all passengers, notwithstanding our commercial
treaties? By the fourteenth article of the treaty of 1794 (known
as Jay's treaty), and which article was renewed by our treaty
with Great Britain of 1815, it was stipulated that reciprocal
liberty of commerce should exist between the United States
and all the British territories in Europe:-‘That the inhabitants
of Great Britain shall have liberty freely and securely to come
with their ships and cargoes to our ports, to enter the same,
and to remain and reside in any part of our territories; also, to
hire and occupy houses and warchouses for the purposes of
their commerce.” And that no higher or other duties should be
imposed on British vessels than were by our laws imposed on
American vessels coming into our ports from Great Britain,

and that our people should have reciprocal rights in the British
ports and territories.

The taxes under consideration are imposed on all persons
engaged in commerce who are aliens, no matter where they
are from. We have commercial treaties of the same import
with the one above recited with almost every nation whose
inhabitants prosecute commerce to the United States; all these
are free to come and enter our country, so far as a treaty can
secure the right. Many thousands of men are annually engaged
in this commerce. It is prosecuted, for a great portion of the
territory of the United States, at and through the two great
ports where these taxes have been imposed; and it is a matter
of history, that the greater portion of our foreign commerce
enters these ports. There aliens must come as passengers to
prosecute commerce and to trade, and the question is, Can the
States tax them out, or tax them at all, in the face of our treaties
expressly providing for their free and secure admission?

It is thus seen to what dangerous extents these State laws have
been pushed; and that they may be extended, if upheld by this
court, to every ferry-boat that crosses a narrow water within
the flow of tide which divides States, and to all boats crossing
rivers that are State boundaries, is evident.

*%134 These laws now impose taxes on vessels through
their masters, in respect to the masters and crews, and all
passengers on board, when the vessel commences and ends
its voyage within sight and hearing of the port where the tax
is demandable, making no distinction between citizens and
aliens. They tax, through the masters, all American vessels
coming from other States (including steamboats) protected
by coasting licenses, under United States authority, and also
exempt by the Constitution from paying duties in another
State. They tax, through the masters, foreign vessels protected
by the Constitution *445 from tonnage duties, save by the
authority of Congress, and who are also protected by treaty
stipulations. They tax passengers who are owners and agents
of the vessel, and accompany the ship. They tax owners,
agents, and servants who accompany goods brought in for
sale, and who are by our treaties at full liberty freely to come
and reside in any part of our territories in pursuit of foreign
commerce.

The tax is demandable from the master on entering the port,
and the law provides that, when he pays the money to the State
collector, the master may, by way of remedy over, recover by
suit from each passenger the sum paid on his account. And
it is insisted that the master had still a better remedy in the
carrier's lien on goods of passengers, which he might detain,
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and by this means coerce payment at once before the vessel
landed.

Plainly, this latter was the principal mode of distress
contemplated by the State authorities, as wives and children
could not be sued, nor have they any property, and therefore
property of heads of families could only be reached on their
account.

Now what do these laws require the master to do? As the
agent of New York, and as her tax-collector, he is required
to levy the tax on goods of passengers, and make it out of
property which is beyond the reach of the State laws; and yet
the thing is to be done by force of these same State laws.
Suppose it to be true, that this forcing the master to levy a
distress on protected goods is yet no tax on him or his vessel,
and therefore, in that respect, the law laying the tax does not
violate the Constitution; all this would only throw the tax from
one protected subject to another,-it would shift the burden
from the master and vessel on to the goods of the passenger,
which are as much protected by the Constitution and acts of
Congress as the master and vessel.

And how would this assumption, that a State law may escape
constitutional invasion, by giving a remedy over, operate in
practice?

Before the Constitution existed, the States taxed the
commerce and intercourse of each other. This was the leading
cause of abandoning the Confederation and forming the
Constitution,-more than all other causes it led to the result;
and the provision prohibiting the States from laying any
duty on imports or exports, and the one which declares that
vessels bound to or from one State shall not be obliged to
enter, clear, or pay duties in another, were especially intended
to prevent the evil. Around our extensive seaboard, on our
great lakes, and through our great rivers, this protection is
relied on against State assumption and State interference.
Throughout the *446 Union, our vessels of every description
go free and unrestrained, regardless of State authority. They
enter at pleasure, depart at pleasure, and pay no duties.
Steamboats pass for thousands of miles on rivers that are State
boundaries, not knowing nor regarding in whose jurisdiction
they are, claiming protection under these provisions of the
Constitution. If they did not exist, such vessels might be
harassed by insupportable exactions. If it be the true meaning
of the Constitution, that a State can evade them by declaring
that the master may be taxed in regard to passengers, on the
mere assertion that he shall have a remedy over against the
passengers, citizens and aliens, and that the State may assess

the amount of tax at discretion, then the old evil will be
revived, as the States may tax at every town and village where
a vessel of any kind lands. They may tax on the assumption of
self-defence, or on any other assumption, and raise a revenue
from others, and thereby exempt their own inhabitants from
taxation.

*%135 1If the first part of the State law is void, because
it lays a duty on the vessel, under the disguise of taxing
its representative, the master, how can the after part, giving
the master a remedy over against passengers, be more valid
than its void antecedent? All property on board belonging to
passengers is absolutely protected from State taxation. And
how can a State be heard to say, that truly she cannot make
distress on property for want of power, but still that she can
create the power in the master to do that which her own
officers cannot do?

In the next place, the Constitution, by article first, section
eighth, provides, that ‘the Congress shall have power to lay
and collect taxes, duties, imposts, and excises, to pay the debts
and provide for the common defence and general welfare of
the United States.’

Such taxes may be laid on foreign commerce as regulations
of revenue; these regulations are the ordinary ones to which
the Constitution refers. Congress has no power to lay any
but uniform taxes when regulating foreign commerce to the
end of revenue,-taxes equal and alike at all the ports of entry,
giving no one a preference over another. Nor has Congress
power to lay taxes to pay the debts of a State, nor to provide
by taxation for its general welfare. Congress may tax for the
treasury of the Union, and here its power ends.

The question, whether the power to regulate commerce and
navigation is exclusive in the government of the United
States, or whether a State may regulate within its own waters
and ports in particular cases, does not arise in this cause.
The question here is, whether a State can regulate foreign
commerce *447 by ‘a revenue measure,” for the purposes
of its own treasury. If the State taxes, with the consent of
Congress, the vessel directly, by a tonnage duty, or indirectly,
by taxing the master and crew, or taxes the cargo by an impost,
or assumes to tax passengers, or to regulate in any other mode,
she assumes to exercise the jurisdiction of Congress, and to
regulate navigation engaged in foreign commerce; she does
that which Congress has the power to do, and is restrained by
the Constitution within the same limits to which Congress is
restricted. And as Congress cannot raise money for the benefit
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of a State treasury, so neither can a State exercise the same
power for the same purpose.

Again: give the argument all the benefit that it claims; concede
the full municipal power in the State to tax all persons within
her territory, as a general rule, whether they have been there
a year or an hour; and still she could not impose a capitation
tax on these passengers by the hand of her own tax-collector.
The tax was demanded whilst they were on board. All the
property they brought with them, the clothes and moneys
on their persons, were imports; that is, ‘property imported
or brought into this country from another country.” No duty
could be laid on it by the State; as, until it was separated from
the ship, it belonged to foreign commerce, and was an import.
Had the tax been imposed directly on the passengers, as a poll-
tax is on land, and had the heads of families been bound to pay
for their wives, children, and servants, and had the collector,
with the tax-list in his hand (which was an execution in fact),
gone on board, he would have found no property that was not
protected, which he could touch by way of distress to make
the money. The passengers could defy him, could turn about,
go to another port in the next State, land, and go their way.
Here, then, a demand was made for a most stringent tax, which
could not be enforced at the time and place of demand from
anybody, without violating the Constitution, various acts of
Congress, and a most important commercial treaty.

*%136 It has also been urged on the court, with great
earnestness, that, as this tax is levied for the support of alien
paupers and purposes of city police, and as the police power
has not been taken from the States, that the ‘object’ for
which it was imposed brings it within the State power. City
police is part of the State police, and on this assumption a
poll-tax on foreigners might be imposed to maintain almost
the entire municipal power throughout the State, embracing
the administration of justice in criminal cases, as well as
numerous city expenses, together with the support of the
poor. The objects *448 and assumptions might, indeed, be
endless. Were this court once to hold that aliens belonging
to foreign commerce, and passengers coming from other
States, could have a poll-tax levied on them on entering any
port of a State, on the assumption that the tax should be
applied to maintain State police powers, and by this means
the State treasury could be filled, the time is not distant
when States holding the great inlets of commerce might raise
all necessary revenues from foreign intercourse, and from
intercourse among the States, and thereby exempt their own
inhabitants from taxation altogether. The money once being
in the treasury, the State legislature might apply it to any and
every purpose, at discretion, as New York has done; and if

more was needed, the capitation tax might be increased at
discretion, the power to tax having no other limitation.

The passengers in this instance were not subjects of any
police power or sanatory regulation, but healthy persons of
good moral character, as we are bound to presume, nothing
appearing to the contrary; nor had the State of New York
manifested by her legislation any objection to such persons
entering the State.

Again: it was urged that the States had the absolute power
to exclude all aliens before the Constitution was formed, and
that this power remained unsurrendered and unimpaired; that
it might be exercised in any form that the States saw proper
to adopt; and having the power to admit or reject at pleasure,
the States might, as a condition to admission, demand from all
aliens a sum of money, and if they refused to pay, the States
might keep them out, nor could Congress or a treaty interfere.
If such power existed in the State of New York, it has not
been exerted in this instance. That it was intended to impose
a condition hostile to the admission of the passengers, in
respect to whom the master was sued, is without the slightest
foundation. They were not hindered or interfered with in any
degree by the State law. It is a general revenue measure, and
declares that the health-commissioner shall demand, and be
entitled to receive, and in case of neglect or refusal shall
sue for and recover, from the master of every vessel from
a foreign port that shall arrive in the port of New York, for
himself and each cabin passenger, one dollar and fifty cents;
and for each steerage passenger, mate, sailor, or marine, one
dollar; and from the master of each coasting-vessel, for each
person on board, twenty-five cents. No restraint is imposed
on passengers, either of foreign vessels or of coasting-vessels.
In the one case, as in the other, the merchants, traders, and
visitors in the cabin, and the immigrants in the steerage, were
equally free to *449 come into the harbour, and equally
welcome to enter the State. She does not address herself to
them at all, but demands a revenue duty from the master,
making the presence of passengers the pretext. We have to
deal with the law as we find it, and not with an imaginary case
that it might involve, but undoubtedly does not.

*%137 For the reason just stated, I had not intended to
examine the question presenting the State right claimed, but it
has become so involved in the discussion at the bar and among
the judges, that silence cannot be consistently observed. The
assumption is, that a State may enforce a non-intercourse law
excluding all aliens, and having power to do this, she may do
any act tending to that end, but short of positive prohibition.
If the premises be true, the conclusion cannot be questioned.
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The Constitution was a compromise between all the States
of conflicting rights among them. They conferred on one
government all national power, which it would be impossible
to make uniform in a process of legislation by several
distinct and independent State governments; and in order
that the equality should be preserved as far as practicable
and consistent with justice, two branches of the national
legislature were created. In one, the States are represented
equally, and in the other, according to their respective
populations. As part of the treaty-making power, the States
are equal. The action of the general government by legislation
or by treaty is the action of the States and of their inhabitants;
these the Senate, the House of Representatives, and the
President represent. This is the federal power. In the exercise
of its authority over foreign commerce it is supreme. It may
admit or it may refuse foreign intercourse, partially or entirely.

The Constitution is a practical instrument, made by practical
men, and suited to the territory and circumstances on which
it was intended to operate. To comprehend its whole scope,
the mind must take in the entire country and its local
governments. There were at the time of its adoption thirteen
States. There existed a large territory beyond them already
ceded by Virginia, and other territory was soon expected to
be ceded by North Carolina and Georgia. New States were
in contemplation, far off from ports on the ocean, through
which ports aliens must come to our vacant territories and
new States, and through these ports foreign commerce must
of necessity be carried on by our inland population. We had
several thousand miles of sea-coast; we adjoined the British
possessions on the east and north for several thousand miles,
and were divided from them by lines on land to a great
extent; and on the west and south we were bounded for three
thousand miles and more *450 by the possession of Spain.
With neither of these governments was our intercourse by any
means harmonious at that time.

Provision had to be made for foreign commerce coming
from Europe and other quarters, by navigation in pursuit
of profitable merchandise and trade, and also to regulate
personal intercourse among aliens coming to our shores by
navigation in pursuit of trade and merchandise, as well as for
the comfort and protection of visitors and travellers coming
in by the ocean.

Then, again, on our inland borders, along our extensive lines
of separation from foreign nations, trade was to be regulated;
but more especially was personal intercourse to be governed
by standing and general rules, binding the people of each

nation on either side of the line. This could only be done
by treaty of nation with nation. If the individual States had
retained national power, and each might have treated for itself,
and one might have broken its treaty and given cause of war,
and involved other States in the war; therefore all power to
treat, or have foreign intercourse, was surrendered by the
States; and so were the powers to make war and to naturalize
aliens given up. These were vested in the general government
for the benefit of the whole. This became ‘the nation” known
to foreign governments, and was solely responsible to them
for the acts of all the States and their inhabitants.

**138 The general government has the sole power by
treaty to regulate that foreign commerce which consists in
navigation, and in buying and selling. To carry on this
commerce, men must enter the United States (whose territory
is a unit to this end) by the authority of the nation; and
what may be done in this respect will abundantly appear
by what has been done from our first administration under
the Constitution to the present time, without opposition from
State authority, and without being questioned, except by a
barren and inconsistent theory, that admits exclusive power in
the general to let in the to let in ships and goods, but denies its
authority to let in the men who navigate the vessels, and those
who come to sell the goods and purchase our productions in
return.

Our first commercial treaty with Great Britain was that of
1794, made under the sanction of President Washington's
administration. By the fourteenth article, already referred to,
the inhabitants of the king of Great Britain, coming from his
Majesty's territories in Europe, had granted to them liberty,
freely and securely, and without hindrance or molestation,
to come with their ships and cargoes to the lands, countries,
cities, ports, places, and rivers within our territories, to enter
the same, to resort there, to remain and reside there, without
limitation *451 of time; and reciprocal liberty was granted
to the people and inhabitants of the United States in his
Majesty's European territories; but subject always, as to
what respects this article, to the laws and statutes of the
two countries respectively. This stipulation was substantially
renewed by the treaty of 1815, article first. In the British
dominions our inhabitants were to abide by the general
laws of Great Britain, and in our territories the subjects and
inhabitants of that country were to abide by the laws of
the United States, and also by the laws of any State where
they might be. But the treaty does not refer to laws of
exclusion. The State laws could not drive out those admitted
by treaty without violating it, and furnishing cause of war;
nor could State laws interpose any hindrance or molestation
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to the free liberty of coming. We have similar treaties with
many other nations of the earth, extending over much of its
surface, and covering populations more than equal to one
half of its inhabitants. Millions of people may thus freely
come and reside in our territories without limitation of time,
and after a residence of five years, by taking the proper
steps, may be admitted to citizenship under our naturalization
laws. Thousands of such persons have been admitted, and we
are constantly admitting them now; and when they become
citizens they may go into every State without restraint, being
entitled ‘to all the privileges and immunities of citizens of the
several States.’

And as respects intercourse across our line of separation from
the British possessions in America, it is agreed, by the third
article of the treaty of 1794, ‘that it shall at all times be free
to his Majesty's subjects and to the citizens of the United
States, and also to the Indians dwelling on either side of said
boundary-line, freely to pass and repass, by land or inland
navigation, into the respective territories and countries of the
two parties on the continent of America, (the country within
the limits of the Hudson's Bay Company only excepted,) and
to navigate all the lakes, rivers, and waters thereof; and freely
to carry on trade and commerce with each other.” Tolls and
rates of ferriage are to be the same, on either side of the line,
that natives pay on that side.

*%139 Although this treaty was abrogated by the war of
1812, still I understand that it was intended to be renewed,
so far as it regulated intercourse at our inland borders, by the
second article of the treaty of 1815.

Thus have stood fact and practice for half a century, in the
face of the theory, that individual States have the discretionary
power to exclude aliens, because the power was reserved to
the States, is exclusively in them, and remains unimpaired by
the Constitution. *452

It is also insisted that the States may tax all persons and
property within their respective jurisdictions, except in cases
where they are affirmatively prohibited. This is a truism
not open to denial. Certainly the States may tax their own
inhabitants at discretion, unless they have surrendered the
power. But constitutional exceptions to the State power are so
broad as to render the claim valueless in the present instance.
The States cannot lay export duties, nor duties on imports,
nor tonnage duties on vessels. If they tax the master and crew,
they indirectly lay a duty on the vessel. If the passengers on
board are taxed, the protected goods-the imports-are reached.

In short, when the tax in question was demandable by the State
law, and demanded, the ship rode in the harbour of New York,
with all persons and property on board, as a unit belonging to
foreign commerce. She stood as single as when on the open
ocean, and was as exempt from the State taxing power.

For the reasons here given, I think the judgment of the State
court should be reversed because that part of the State law on
which it is founded was void.

GRIER, J.
I concur with this opinion of my brother Catron.

NOTE.-I here take occasion to say, that the State police power
was more relied on and debated in the cause of Norris v. The
City of Boston than in this cause. In that case I had prepared
an opinion, and was ready to deliver it when I delivered
this opinion in open court. But being dissatisfied with its
composition, and agreeing entirely with my brother Grier on
all the principles involved in both causes, and especially on
the State power of exclusion in particular instances, I asked
him to write out our joint views in the cause coming up from
Massachusetts. This he has done to my entire satisfaction, and
therefore I have said nothing here on the reserved powers of
the States to protect themselves, but refer to that opinion as
containing my views on the subject, and with which I fully
concur throughout.

Mr. Justice McKINLEY.
NORRIS v. CITY OF BOSTON, AND SMITH v. TURNER.

I have examined the opinions of Mr. Justice McLean and Mr.
Justice Catron, and concur in the whole reasoning upon the
main question, but wish to add, succinctly, my own views
upon a single provision of the Constitution.

The first clause of the ninth section and first article of
the *453 Constitution provides, that ‘the migration or
importation of such persons as any of the States now existing
shall think proper to admit shall not be prohibited by the
Congress prior to the year 1808; but a tax or duty may be
imposed on such importation, not exceeding ten dollars for
each person.’

*%140 On the last argument of this cause, no reference
was made to this clause of the Constitution; nor have I
ever heard a full and satisfactory argument on the subject.
Yet on a full examination of this clause, connected with
other provisions of the Constitution, it has had a controlling
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influence on my mind in the determination of the case before
us. Some of my brethren have insisted that the clause here
quoted applies exclusively to the importation of slaves. If
the phrase, ‘the migration or importation of such persons,’
was intended by the Convention to mean slaves only, why,
in the assertion of the taxing power, did they, in the same
clause, separate migration from importation, and use the
following language:-‘But a tax or duty may be imposed on
such importation, not exceeding ten dollars for each person’?
All will admit, that, if the word migration were excluded from
the clause, it would apply to slaves only. An unsuccessful
attempt was made in the Convention to amend this clause by
striking out the word migration, and thereby to make it apply
to slaves exclusively. In the face of this fact, the debates in
the Convention, certain numbers of the Federalist, together
with Mr. Madison's report to the legislature of Virginia in
1799,-eleven years after the adoption of the Constitution,-are
relied on to prove that the words migration and importation
are synonymes, within the true intent and meaning of
this clause. The acknowledged accuracy of language and
clearness of diction in the Constitution would seem to forbid
the imputation of so gross an error to the distinguished authors
of that instrument.

I have been unable to find any thing in the debates of the
Convention, in the Federalist, or the report of Mr. Madison,
inconsistent with the construction here given. Were they,
however, directly opposed to it, they could not, by any
known rule of construction, control or modify the plain
and unambiguous language of the clause in question. The
conclusion, to my mind, is therefore irresistible, that there are
two separate and distinct classes of persons intended to be
provided for by this clause.

Although they are both subjects of commerce, the latter class
only is the subject of trade and importation. The slaves are
not immigrants, and had no exercise of volition in their
transportation from Africa to the United States.

The owner was bound to enter them at the custom-house
as *454 any other article of commerce or importation,
and to pay the duty imposed by law, whilst the persons
of the first class, although subjects of commerce, had the
free exercise of volition, and could remove at pleasure from
one place to another; and when they determined to migrate
or remove from any European government to the United
States, they voluntarily dissolved the bond of allegiance to
their sovereign, with the intention to contract a temporary
or permanent allegiance to the government of the United
States, and if transported in an American ship, that allegiance

commenced the moment they got on board. They were subject
to, and protected by, the laws of the United States, to the end
of their voyage.

*%141 Having thus shown that there are two separate and
distinct classes included in, and provided for by, the clause of
the Constitution referred to, the question arises, how far the
persons of the first class are protected, by the Constitution and
laws of the United States, from the operation of the statute of
New York now under consideration. The power was conferred
on Congress to prohibit migration and importation of such
persons into all the new States, from and after the time of
their admission into the Union, because the exemption from
the prohibition of Congress was confined exclusively to the
States then existing, and left the power to operate upon all
the new States admitted into the Union prior to 1808. Four
new States having been thus admitted within that time, it
follows, beyond controversy, that the power of Congress over
the whole subject of migration and importation was complete
throughout the United States after 1808.

The power to prohibit the admission of ‘all such persons'
includes, necessarily, the power to admit them on such
conditions as Congress may think proper to impose; and
therefore, as a condition, Congress has the unlimited power
of taxing them. If this reasoning be correct, the whole
power over the subject belongs exclusively to Congress,
and connects itself indissolubly with the power to regulate
commerce with foreign nations. How far, then, are these
immigrants protected, upon their arrival in the United States,
against the power of State statutes? The ship, the cargo,
the master, the crew, and the passengers are all under the
protection of the laws of the United States, to the final
termination of the voyage; and the passengers have a right to
be landed and go on shore, under the protection and subject
to these laws only, except so far as they may be subject to
the quarantine laws of the place where they are landed; which
laws are not drawn in question in this controversy. The great
question here is, Where does the power of the United States
over this subject end, and where does the *455 State power
begin? This is, perhaps, one of the most perplexing questions
ever submitted to the consideration of this court.

A similar question arose in the case of Brown v. The State
of Maryland, 12 Wheat. 419, in which the court carried out
the power of Congress to regulate commerce with foreign
nations, upon the subject then under consideration, to the line
which separates it from the reserved powers of the States,
and plainly established the power of the States over the same
subject-matter beyond that line.
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The clause of the Constitution already referred to in this
case, taken in connection with the provision which confers
on Congress the power to pass all necessary and proper for
carrying into effect the enumerated and all other powers
granted by the Constitution, seems necessarily to include the
whole power over this subject; and the Constitution and laws
of the United States being the supreme law of the land, State
power cannot be extended over the same subject. It therefore
follows, that passengers can never be subject to State laws
until they become a portion of the population of the State,
temporarily or permanently; and this view of the subject
seems to be fully sustained by the case above referred to.
Were it even admitted that the State of New York had power
to pass the statute under consideration, in the absence of
legislation by Congress on this subject, it would avail nothing
in this case, because the whole ground had been occupied
by Congress before that act was passed, as has been fully
shown by the preceding opinion of my brother Catron. The
laws referred to in that opinion show conclusively that the
passengers, their moneys, their clothing, their baggage, their
tools, their implements, &c., are permitted to land in the
United States without tax, duty, or impost.

*%142 1 therefore concur in the opinion, that the judgment
of the court below should be reversed.

Mr. Justice Catron concurs in the foregoing opinion, and
adopts it as forming part of his own, so far as Mr. Justice
McKinley's individual views are expressed, when taken in
connection with Mr. Justice Catron's opinion.

Mr. Justice GRIER.
NORRIS v. CITY OF BOSTON.

As the law of Massachusetts which is the subject of
consideration in this case differs in some respects from that
of New York, on which the court have just passed in the
case of Smith v., Turner, I propose briefly to notice it. In so
doing, it is not *456 my purpose to repeat the arguments
urged in vindication of the judgment of the court in that case,
and which equally apply to this, but rather to state distinctly
what I consider the point really presented by this case, and
to examine some of the propositions assumed, and arguments
urged with so much ability by the learned counsel of the
defendants.

The plaintiff in this case is an inhabitant of St. John's, in the
Province of New Brunswick and kingdom of Great Britain.
He arrived at the port of Boston in June, 1837, in command of

a schooner belonging to the port of St. John's, having on board
nineteen alien passengers. Prior to landing, he was compelled
to pay to the city of Boston the sum of two dollars each
for permission to land said passengers. This sum of thirty-
eight dollars was paid under protest, and this suit instituted to
recover it back.

The demand was made, and the money received from the
plaintiff, in pursuance of the following act of the legislature
of Massachusetts, passed on the 20th of April, 1837, and
entitled, ‘An act relating to alien passengers.’

‘§ 1. When any vessel shall arrive at any port or harbour
within this State, from any port or place without the same,
with alien passengers on board, the officer or officers whom
the mayor and aldermen of the city, or the selectmen of the
town, where it is proposed to land such passengers, are hereby
authorized and required to appoint, shall go on board such
vessels and examine into the condition of such passengers

§ 2. If, on such examination, there shall be found among said
passengers any lunatic, idiot, maimed, aged, or infirm person,
incompetent, in the opinion of the officer so examining, to
maintain themselves, or who have been paupers in any other
country, no such alien passenger shall be permitted to land
until the master, owner, consignee, or agent of such vessel
shall have given to such city or town a bond in the sum of
one thousand dollars, with good and sufficient surety, that no
such lunatic or indigent passenger shall become a city, town,
or State charge within ten years from the date of said bond.

‘§ 3. No alien passengers, other than those spoken of in the
preceding section, shall be permitted to land until the master,
owner, consignee, or agent of such vessel shall pay to the
regularly appointed boarding officer the sum of two dollars
for each passenger so landing; and the money so collected
shall be paid into the treasury of the city or town, to be
appropriated as the city or town may direct, for the support
of foreign paupers.

*%143 °§ 4. The officer or officers required in the first
section of this act to be appointed by the mavor and aldermen,
or the selectmen, *457 respectively, shall, from time to time,
notify the pilots of the port of said city or town of the place or
places where the said examination is to be made, and the said
pilots shall be required to anchor all such vessels at the place
so appointed, and require said vessels there to remain till such
examination shall be made; and any pilot who shall refuse or
neglect to perform the duty imposed upon him by this section,
or who shall, through negligence or design, permit any alien
passenger to land before such examination shall be had, shall
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forfeit to the city or town a sum not less than fifty nor more
than two thousand dollars.

‘§ 5. The provisions of this act shall not apply to any vessel
coming on shore in distress, or to any alien passengers taken
from any wreck where life is in danger.’

It must be borne in mind (what has been sometimes forgotten),
that the controversy in this case is not with regard to the
right claimed by the State of Massachusetts, in the second
section of this act, to repel from her shores lunatics, idiots,
criminals, or paupers, which any foreign country, or even
one of her sister States, might endeavour to thrust upon her;
nor the right of any State, whose domestic security might be
endangered by the admission of free negroes, to exclude them
from her borders. This right of the States has its foundation
in the sacred law of self-defence, which no power granted
to Congress can restrain or annul. It is admitted by all, that
those powers which relate to merely municipal legislation,
or what may be more properly called internal police, are
not surrendered or restrained; and that it is as competent
and necessary for a State to provide precautionary measures
against the moral pestilence of paupers, vagabonds, and
convicts, as it is to guard against the physical pestilence which
may arise from unsound and infectious articles imported. The
case of New York v. Miln asserts this doctrine, and no more.
The law under consideration in that case did not interfere with
passengers as such, either directly or indirectly, who were not
paupers. It put forth no claim to tax all persons for leave to
land and pass through the State to other States, or a right to
regulate the intercourse of foreign nations with the United
States, or to control the policy of the general government with
regard to immigrants.

But what is the claim set up in the third section of the act under
consideration, with which alone we have now to deal?

It is not the exaction of a fee or toll from passengers for some
personal service rendered to them, nor from the master of the
vessel for some inspection or other service rendered either
to the vessel or its cargo. It is not a fee or tax for a *458

license to foreigners to become denizens or citizens of the
Commonwealth of Massachusetts; for they have sought no
such privilege, and, so far as is yet known, may have been on
their way to some other place.

*%144 Tt is not an exercise of the police power with regard
to paupers, idiots, or convicts. The second section effectually
guards against injury from them. It is only after the passenger
has been found, on inspection, not to be within the description
whose crimes or poverty require exclusion, that the master

of the vessel is taxed for leave to land him. Had this act
commenced with the third section, might it not have been
truly entitled, ‘An act to raise revenue off vessels engaged
in the transportation of passengers'? Its true character cannot
be changed by its collocation, nor can it be termed a police
regulation because it is in the same act which contains police
regulations.

In its letter and its spirit it is an exaction from the master,
owner, or consignee of a vessel engaged in the transportation
of passengers, graduated on the freight or passage-money
earned by the vessel. It is, in fact, a duty on the vessel, not
measured by her tonnage, it is true, but producing a like result,
by merely changing the ratio. It is a taxation of the master, as
representative of the vessel and her cargo.

It has been argued that this is not a tax on the master or the
vessel, because in effect it is paid by the passenger having
enhanced the price of his passage. Let us test the value of
this argument by its application to other cases that naturally
suggest themselves. If this act had, in direct terms, compelled
the master to pay a tax or duty levied or graduated on the
ratio of the tonnage of his vessel, whose freight was earned by
the transportation of passengers, it might have been said, with
equal truth, that the duty was paid by the passenger, and not
by the vessel. And so, if it had laid an impost on the goods of
the passenger imported by the vessel, it might have been said,
with equal reason, it was only a tax on the passenger at last, as
it comes out of his pocket, and, graduating it by the amount of
his goods, affects only the modus or ratio by which its amount
is calculated. In this way, the most stringent enactments may
be easily evaded.

It is a just and well-settled doctrine established by this court,
that a State cannot do that indirectly which she is forbidden by
the Constitution to do directly. If she cannot levy a duty or tax
from the master or owner of a vessel engaged in commerce
graduated on the tonnage or admeasurement of the vessel,
she cannot effect the same purpose by merely changing the
ratio, and graduating it on the number of masts, or of mariners,
*459 the size and power of the steam-engine, or the number
of passengers which she carries. We have to deal with things,
and we cannot change them by changing their names. Can a
State levy a duty on vessels engaged in commerce, and not
owned by her own citizens, by changing its name from a ‘duty
on tonnage’ to a tax on the master, or an impost upon imports,
by calling it a charge on the owner or supercargo, and justify
this evasion of a great principle by producing a dictionary or
a dictum to prove that a ship-captain is not a vessel, nor a
supercargo an import?
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*%*145 The Constitution of the United States, and the powers
confided by it to the general government, to be exercised for
the benefit of all the States, ought not to be nullified or evaded
by astute verbal criticism, without regard to the grand aim
and object of the instrument, and the principles on which it
is based. A constitution must necessarily be an instrument
which enumerates, rather than defines, the powers granted by
it. While we are not advocates for a latitudinous construction,
yet ‘we know of no rule for construing the extent of such
powers other than is given by the language of the instrument
which confers them, taken in connection with the purpose for
which they are conferred.’

Before proceeding to examine the more prominent and
plausible arguments which have been urged in support of the
power now claimed by the State of Massachusetts, it may be
proper to notice some assumptions of fact which have been
used for the purpose of showing the necessity of such a power,
from the hardships which it is supposed would otherwise be
inflicted on those States which claim the right to exercise it.

It was assumed as a fact, that all the foreigners who arrived
at the ports of Boston and New York, and afterwards became
paupers, remained in those cities, and there became a public
charge; and that, therefore, this tax was for their own benefit,
or that of their class. But is this the fact? Of the many ten
thousands who yearly arrive at those ports, how small a
proportion select their residence there! Hundreds are almost
daily transferred from the vessels in which they arrive to
the railroadcar and steamboat, and proceed immediately on
their journey to the Western States. Are Boston, New York,
and New Orleans, through which they are compelled to
pass, the only cities of the Union which have to bear the
burden of supporting such immigrants as afterwards become
chargeable as paupers? It may well be questioned whether
their proportion of this burden exceeds the ratio of their great
wealth and population. But it appears by the second section
of the act now before us, that all persons whose poverty, age,
or infirmities render them *460 incompetent to maintain
themselves are not permitted to land until a bond has been
given, in the sum of one thousand dollars, with sufficient
security, that they will not become a city, town, or State
charge within ten years. By the stringency of these bonds, the
poor, the aged, and the infirm are compelled to continue their
journey and migrate to other States; and yet, after having thus
driven off all persons of this class, and obtained an indemnity
against loss by them if they remain, it is complained of
as a hardship, that the State should not be allowed to tax
those who, on examination, are found not to be within this

description,-who are not paupers, nor likely to become such;
and that this exaction should be demanded, not for a license
to remain and become domiciled in the State, but for leave to
pass through it. But admitting the hardship of not permitting
these States to raise revenue by taxing the citizens of other
States, or immigrants seeking to become such, the answer still
remains, that the question before the court is not one of feeling
or discretion, but of power.

*%146 The arguments in support of this power in a State
to tax vessels employed in the transportation of passengers
assume,-1st. That it is a tax upon passengers or persons, and
not upon vessels. 2d. That the States are sovereign, and that
‘the sovereign may forbid the entry of his territory either
to foreigners in general or in particular cases, or for certain
purposes, according as he may think it advantageous to the
State; and since the lord of the territory may, whenever he
thinks proper, forbid its being entered, he has power to annex
what conditions he pleases to the permission to enter’; that
the State of Massachusetts, having this power to exclude
altogether, may therefore impose as a condition for a license
to pass through her territory any amount of tax she may see
fit; and this is but the exercise of the police power reserved to
the States, and which cannot be controlled by the government
of the Union. 3d. That it is but an exercise of the municipal
power which every State has, to tax persons and things within
her jurisdiction, and with which other States have no concern.

Let us assume, for the sake of argument, that this is not a duty
on the vessel, nor an interference with commercial regulations
made by Congress, but a tax on persons transported in the
vessel, and carry out the propositions based on this hypothesis
to their legitimate results.

It must be admitted that it is not an exercise of the usual power
to tax persons resident within a State, and their property; but is
a tax on passengers gua passengers. It is a condition annexed
to a license to them to pass through the State, on their journey
to other States. It is founded on a claim by a *461 State of
the power to exclude all persons from entering her ports or
passing through her territory.

It is true, that, if a State has such an absolute and uncontrolled
right to exclude, the inference that she may prescribe the
conditions of entrance, in the shape of a license or a tax,
must necessarily follow. The conclusion cannot be evaded
if the premises be proved. A right to exclude is a power to
tax; and the converse of the proposition is also true, that
a power to tax is a power to exclude; and it follows, as a
necessary result, from this doctrine, that those States in which
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are situted the great ports or gates of commerce have a right
to exclude, if they see fit, all immigrants from access to the
interior States, and to prescribe the conditions on which they
shall be allowed to proceed on their journey, whether it be
the payment of two or of two hundred dollars. Twelve States
of this Union are without a seaport. The United States have,
within and beyond the limits of these States, many millions of
acres of vacant lands. It is the cherished policy of the general
government to encourage and invite Christian foreigners of
our own race to seek an asylum within our borders, and to
convert these waste lands into productive farms, and thus
add to the wealth, population, and power of the nation. Is it
possible that the framers of our Constitution have committed
such an oversight, as to leave it to the discretion of some two
or three States to thwart the policy of the Union, and dictate
the terms upon which foreigners shall be permitted to gain
access to the other States? Moreover, if persons migrating
to the Western States may be compelled to contribute to
the revenue of Massachusetts, or New York, or Louisiana,
whether for the support of paupers or penitentiaries, they may
with equal justice be subjected to the same exactions in every
other city or State through which they are compelled to pass;
and thus the unfortunate immigrant, before he arrives at his
destined home, be made a pauper by oppressive duties on his
transit. Besides, if a State may exercise this right of taxation
or exclusion on a foreigner, on the pretext that he may become
a pauper, the same doctrine will apply to citizens of other
States of this Union; and thus the citizens of the interior States,
who have no ports on the ocean, may be made tributary to
those who hold the gates of exit and entrance to commerce. If
the bays and harbours in the United States are so exclusively
the property of the States within whose boundaries they lie,
that, the moment a ship comes within them, she and all her
passengers become the subjects of unlimited taxation before
they can be permitted to touch the shore, the assertion, that
this is a question with which the citizens of other States have
no *462 concern, may well be doubted. If these States still
retain all the rights of sovereignty, as this argument assumes,
one of the chief objects for which this Union was formed
has totally failed, and ‘we may again witness the scene of
conflicting commercial regulations and exactions which were
once so destructive to the harmony of the States, and fatal to
their commercial interests abroad.’

*%147 To guard against the recurrence of these evils, the
Constitution has conferred on Congress the power to regulate
commerce with foreign nations, and among the States. That,
as regards our intercourse with other nations and with one
another, we might be one people,-not a mere confederacy of
sovereign States for the purposes of defence or aggression.

Commerce, as defined by this court, means something more
than traffic,-it is intercourse; and the power committed to
Congress to regulate commerce is exercised by prescribing
rules for carrying on that intercourse. ‘But in regulating
commerce with foreign nations, the power of Congress does
not stop at the jurisdictional lines of the several States. It
would be a very useless power if it could not pass those lines.
The commerce of the United States with foreign nations is
that of the whole United States. Every district has a right to
participate in it. The deep streams which penetrate our country
in every direction pass through the interior of almost every
State in the Union, and furnish the means for exercising this
right. If Congress has the power to regulate it, that power must
be exercised wherever the subject exists. If it exists within
the States, if a foreign voyage may commence or terminate
at a port within a State, then the power of Congress may be
exercised within a State.” (Gibbons v. Ogden, 9 Wheat. 195.)

The question, whether this power is exclusive, is one on which
the majority of this court have intimated different opinions
at different times; but it is one of little practical importance
in the present case, for this power has not lain dormant, like
those for enacting a uniform bankrupt law, and for organizing
the militia. The United States have made treaties, and have
regulated our intercourse with foreign nations by prescribing
its conditions. No single State has, therefore, a right to change
them. To what purpose commit to Congress the power of
regulating our intercourse with foreign nations and among the
States, if these regulations may be changed at the discretion
of each State? And to what weight is that argument entitled
which assumes, that, because it is the policy of Congress to
leave this intercourse free, therefore it has not been regulated,
and each State may put as many restrictions upon it as she
pleases? *463

The argument of those who challenge the right to exercise
this power for the States of Massachusetts and New York,
on the ground that it is a necessary appurtenant to the police
power, seems fallacious, also, in this respect. It assumes,
that, because a State, in the exercise of her acknowledged
right, may exclude paupers, lunatics, &c., therefore she may
exclude all persons, whether they come within this category
or not. But she may exclude putrid and pestilential goods from
being landed on her shores; yet it does not follow that she may
prescribe what sound goods may be landed, or prohibit their
importation altogether. The powers used for self-defence and
protection against harm cannot be perverted into weapons of
offence and aggression upon the rights of others. A State is left
free to impose such taxes as the pleases upon those who have
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elected to become residents or citizens; but it is not necessary
to her safety or welfare that she should exact a transit duty on
persons or property for permission to pass to other States.

**148 It has been argued, also, that, as the jurisdiction
of the State extends over the bays and harbours within her
boundaries for the purpose of punishing crimes committed
thereon, therefore her jurisdiction is absolute for every
purpose to the same extent; and that, as she may tax persons
resident on land and their ships engaged in commerce, she has
an equal right to tax the persons or property of foreigners or
citizens of other States, the moment their vessels arrive within
her jurisdictional limits. But this argument is obnoxious to the
imputation of proving too much, and therefore not to be relied
on as proving any thing. For if a State has an absolute right to
tax vessels and persons coming from foreign ports, or those
of other States, before they reach the shore, and as a condition
for license to land in her ports, she may tax to any amount, and
neither Congress nor this court can restrain her in the exercise
of that right; it follows, also, as a necessary consequence, that
she may exclude all vessels but her own from entering her
ports, and may grant monopolies of the navigation of her bays
and rivers. This the State of New York at one time attempted,
but was restrained by the decision of this court in the case of
Gibbons v. Ogden.

In conclusion, we are of opinion,--

Ist. That the object of the constitutional prohibition to the
States to lay duties on tonnage and imposts on imports was
to protect both vessel and cargo from State taxation while in
transitu, and this prohibition cannot be evaded, and the same
result effected, by calling it a tax on the master or passengers.

2d. That the power exercised in these cases to prohibit the
*464 immigration of foreigners to other States, except on
prescribed conditions, and to tax the commerce or intercourse
between the citizens of these States, is not a police power, nor
necessary for the preservation of the health, the morals, or the
domestic peace of the States who claim to exercise it.

3d. That the power to tax this intercourse necessarily
challenges the right to exclude it altogether, and thus to thwart
the policy of the other States and the Union.

4th. That Congress has regulated commerce and intercourse
with foreign nations and between the several States, by
willing that it shall be free, and it is therefore not left to the
discretion of each State in the Union either to refuse a right
of passage to persons or property through her territory, or to
exact a duty for permission to exercise it.

CATRON, J.

I concur with the foregoing opinion of Mr. Justice Grier.
Mr. Chief Justice TANEY, dissenting.

NORRIS v. CITY OF BOSTON, AND SMITH v. TURNER.

I do not concur in the judgment of the court in these two cases,
and proceed to state the grounds on which I dissent.

The constitutionality of the laws of Massachusetts and New
York in some respects depends upon the same principles.
There are, however, different questions in the two cases, and |
shall make myself better understood by examining separately
one of the cases, and then pointing out how far the same
reasoning applies to the other, and in what respect there is
a difference between them; and, first, as to the case from
Massachusetts.

**%149 This law meets the vessel after she has arrived in
the harbour, and within the territorial limits of the State, but
before the passengers have landed, and while they are still
afloat on navigable water. It requires the State officer to go
on board and examine into the condition of the passengers,
and provides that, if any lunatic, idiot, maimed, aged, or
infirm person, incompetent, in the opinion of the examining
officer, to maintain themselves, or who have been paupers
in any other country, shall be found on board, such alien
passenger shall not be permitted to land until the master,
owner, consignee, or agent of the vessel shall give bond, with
sufficient security, that no such lunatic or indigent person
shall become a city, town, or State charge within ten years
from the date of the bond. These provisions are contained in
the first two sections. It is the third section that has given
rise to this controversy, and which %465 enacts that no
alien passengers other than those before spoken of shall be
permitted to land until the master, owner, consignee, or agent
of the vessel shall pay to the boarding officer the sum of
two dollars for each passenger so landing; the money thus
collected to be appropriated to the support of foreign paupers.

This law is a part of the pauper laws of the State, and the
provision in question is intended to create a fund for the
support of alien paupers, and to prevent its own citizens from
being burdened with their support.

I do not deem it material at this time to inquire whether
the sum demanded is a tax or not. Of that question I shall
speak hereafter. The character of the transaction and the
meaning of the law cannot be misunderstood. If the alien
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chooses to remain on board, and to depart with the ship, or
in any other vessel, the captain is not required to pay the
money. Its payment is the condition upon which the State
permits the alien passenger to come on shore and mingle
with its citizens, and to reside among them. He obtains this
privilege from the State by the payment of the money. It
is demanded of the captain, and not from every separate
passenger, for the convenience of collection. But the burden
evidently falls on the passenger; and he in fact pays it, either
in the enhanced price of his passage, or directly to the captain,
before he is allowed to embark for the voyage. The nature
of the transaction and the ordinary course of business show
that this must be the case; and the present claim, therefore,
comes before the court without any equitable considerations
to recommend it, and does not call upon us to restore money
to a party from whom it has been wrongfully exacted. If the
plaintiff recovers, he will most probably obtain from the State
the money which he has doubtless already received from the
passenger, for the purpose of being paid to the State; and
which, if the State is not entitled to it, ought to be refunded to
the passenger. The writ of error, however, brings up nothing
for revision here but the constitutionality of the law under
which this money was demanded and paid, and that question
I proceed to examine.

**150
Constitution of the United States, the federal government has

And the first inquiry is, whether, under the

the power to compel the several States to receive, and suffer
to remain in association with its citizens, every person or
class of persons whom it may be the policy or pleasure of
the United States to admit. In my judgment, this question
lies at the foundation of the controversy in this case. I do
not mean to say that the general government have, by treaty
or act of Congress, required the State of Massachusetts to
permit the aliens in question to land. *466 I think there is
no treaty or act of Congress which can justly be so construed.
But it is not necessary to examine that question until we
have first inquired whether Congress can lawfully exercise
such a power, and whether the States are bound to submit
to it. For if the people of the several States of this Union
reserved to themselves the power of expelling from their
borders any person, or class of persons, whom it might deem
dangerous to its peace, or likely to produce a physical or moral
evil among its citizens, then any treaty or law of Congress
invading this right, and authorizing the introduction of any
person or description of persons against the consent of the
State, would be an usurpation of power which this court could
neither recognize nor enforce.

I had supposed this question not now open to dispute. It
was distinctly decided in Holmes v. Jennison, 14 Pet. 540;
in Groves v. Slaughter, 15 Pet. 449; and in Prigg v. The
Commonwealth of Pennsylvania, 16 Pet. 539.

If these cases are to stand, the right of the State is undoubted.
And it is equally clear, that, if it may remove from among
its citizens any person or description of persons whom it
regards as injurious to their welfare, it follows that it may meet
them at the threshold and prevent them from entering. For it
will hardly be said that the United States may permit them
to enter, and compel the State to receive them, and that the
State may immediately afterwards expel them. There could
be no reason of policy or humanity for compelling the States,
by the power of Congress, to imbibe the poison, and then
leaving them to find a remedy for it by their own exertions
and at their own expense. Certainly no such distinction can
be found in the Constitution, and such a division of power
would be an inconsistency, not to say an absurdity, for which
I presume no one will contend. If the State has the power
to determine whether the persons objected to shall remain
in the State in association with its citizens, it must, as an
incident inseparably connected with it, have the right also to
determine who shall enter. Indeed, in the case of Groves v.
Slaughter, the Mississippi constitution prohibited the entry
of the objectionable persons, and the opinions of the court
throughout treat the exercise of this power as being the same
with that of expelling them after they have entered.

**%151 Neither can this be a concurrent power, and whether
it belongs to the general or to the State government, the
sovereignty which possesses the right must in its exercise be
altogether independent of the other. If the United States have
the power, then any legislation by the State in conflict with
a treaty or act of Congress would be void. And if the States
possess it, *467 then any act on the subject by the general
government, in conflict with the State law, would also be void,
and this court bound to disregard it. It must be paramount and
absolute in the sovereignty which possesses it. A concurrent
and equal power in the United States and the States as to who
should and who should not be permitted to reside in a State,
would be a direct conflict of powers repugnant to each other,
continually thwarting and defeating its exercise by either, and
could result in nothing but disorder and confusion.

Again: if the State has the right to exclude from its borders
any person or persons whom it may regard as dangerous to
the safety of its citizens, it must necessarily have the right to
decide when and towards whom this power is to be exercised.
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It is in its nature a discretionary power, to be exercised
according to the judgment of the party which possesses it. And
it must, therefore, rest with the State to determine whether any
particular class or description of persons are likely to produce
discontents or insurrection in its territory, or to taint the morals
of its citizens, or to bring among them contagious diseases,
or the evils and burdens of a numerous pauper population.
For if the general government can in any respect, or by any
form of legislation, control or restrain a State in the exercise
of this power, or decide whether it has been exercised with
proper discretion, and towards proper persons, and on proper
occasions, then the real and substantial power would be in
Congress, and not in the States. In the cases decided in this
court, and herein before referred to, the power of determining
who is or is not dangerous to the interests and well-being of
the people of the State has been uniformly admitted to reside
in the State.

I think it, therefore, to be very clear, both upon principle and
the authority of adjudged cases, that the several States have
a right to remove from among their people, and to prevent
from entering the State, any person, or class or description
of persons, whom it may deem dangerous or injurious to the
interests and welfare of its citizens; and that the State has the
exclusive right to determine, in its sound discretion, whether
the danger does or does not exist, free from the control of the
general government.

This brings me to speak more particularly of the
Massachusetts law, now under consideration. It seems that
Massachusetts deems the introduction of aliens into the
State from foreign countries likely to produce in the State
a numerous pauper population, heavily and injuriously
burdensome to its citizens. It would be easy to show, from
the public history of the times, that the apprehensions of the
State are well founded; that a fearful amount of disease and
pauperism is daily brought *468 to our shores in emigrant
ships, and that measures of precaution and self-defence have
become absolutely necessary on the Atlantic border. But
whether this law was necessary or not is not a question for
this court; and I forbear, therefore, to discuss its justice and
necessity. This court has no power to inquire whether a State
has acted wisely or justly in the exercise of its reserved
powers. Massachusetts had the sole and exclusive right to
judge for herself whether any evil was to be apprehended from
the introduction of alien passengers from foreign countries.
And in the exercise of her discretion, she had a right to exclude
them if she thought proper to do so. Of course I do not
speak of public functionaries or agents, or officers of foreign
governments. Undoubtedly no State has a right to interfere

with the free ingress of persons of that description. But there
does not appear to have been any such among the aliens who
are the subjects of this suit, and no question, therefore, can
arise on that score.

*%]152 Massachusetts, then, having the right to refuse
permission to alien passengers from foreign countries to land
upon her territory, and the right to reject them as a class
or description of persons who may prove injurious to her
interests, was she bound to admit or reject them without
reserve? Was she bound either to repel them altogether, or to
admit them absolutely and unconditionally? And might she
not admit them upon such securities and conditions as she
supposed would protect the interest of her own citizens, while
it enabled the State to extend the offices of humanity and
kindness to the sick and helpless stranger? There is certainly
no provision in the Constitution which restrains the power of
the State in this respect. And if she may reject altogether, it
follows that she may admit upon such terms and conditions
as she thinks proper, and it cannot be material whether the
security required be a bond to indemnify or the payment of a
certain sum of money.

In a case where a party has a discretionary power to forbid
or permit an act to be done, he shall think best for his own
interests, he is never bound absolutely and unconditionally to
forbid or permit it. He may always permit it upon such terms
and conditions as he supposes will make the act compatible
with his own interests. I know no exception to the rule. An
individual may forbid another from digging a ditch through
his land to draw off water from the property of the party
who desires the permission. Yet he may allow him to do
it upon such conditions and terms as, in his judgment, are
sufficient to protect his own property from overflow; and for
this purpose he may either take a bond and security, or he may
accept a sum of money in lieu of it, and take upon himself the
obligation *469 of guarding against the danger. The same
rule must apply to governments who are charged with the duty
of protecting their citizens. Massachusetts has legislated upon
this principle. She requires bond and security from one class
of aliens, and from another, whom she deems less likely to
become chargeable, she accepts a sum of money, and takes
upon herself the obligation of providing a remedy for the
apprehended evil.

I do not understand that the lawfulness of the provision for
taking bond, where the emigrants are actual paupers and
unable to gain a livelihood, has been controverted. That
question, it is true, is not before us in this case; but the right
of the State to protect itself against the burden of supporting
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those who come to us from European almshouses seems to
be conceded in the argument. Yet there is no provision in the
Constitution of the United States which makes any distinction
between different descriptions of aliens, or which reserves
the power to the State as to one class and denies it over
the other. And if no such distinction is to be found in the
Constitution, this court cannot engraft one upon it. The power
of the State, as to these two classes of aliens must be regarded
here as standing upon the same principles. It is in its nature
and essence a discretionary power, and if it resides in the State
as to the poor and the diseased, it must also reside in it as to all.

**153 In both cases the power depends upon the same
principles, and the same construction of the Constitution of
the United States; it results from the discretionary power
which resides in a State to determine from what person
or description of persons the danger of pauperism is to be
apprehended, and to provide the necessary safeguards against
it. Most evidently this court cannot supervise the exercise
of such a power by the State, nor control or regulate it, nor
determine whether the occasion called for it, nor whether the
funds raised have been properly administered. This would be
substituting the discretion of the court for the discretionary
power reserved to the State.

Moreover, if this court should undertake to exercise this
supervisory power, it would take upon itself a duty which it
is utterly incapable of discharging. For how could this court
ascertain whether the persons classed by the boarding officer
of the State as paupers belonged to that denomination or not?
How could it ascertain what had been the pursuits, habits, and
mode of life of every emigrant, and how far he was liable to
lose his health, and become, with a helpless family, a charge
upon the citizens of the State? How could it determine who
was sick and who was well? who was rich and who was
poor? who was likely to become chargeable and who not?
Yet all *470 this must be done, and must be decided too
upon legal evidence, admissible in a court of justice, if it is
determined that the State may provide against the admission
of one description of aliens, but not against another; that it
may take securities against paupers and persons diseased,
but not against those who are in health or have the means
of support; and that this court have the power to supervise
the conduct of the State authorities, and to regulate it and
determine whether it has been properly exercised or not.

I can, therefore, see no ground for the exercise of this power
by the government of the United States or any of its tribumals.
In my opinion, the clear, established, and safe rule is, that
it is reserved to the several States, to be exercised by them

according to their own sound discretion, and according to
their own views of what their interest and safety require. It
is a power of self-preservation, and was never intended to be
surrendered.

But it is argued in support of the claim of the plaintiff, that the
conveyance of passengers from foreign countries is a branch
of commerce, and that the provisions of the Massachusetts
law, which meet the ship on navigable water and detain her
until the bond is given and the money paid, are a regulation
of commerce; and that the grant to Congress of the power
to regulate commerce is of itself a prohibition to the States
to make any regulation upon the subject. The construction
of this article of the Constitution was fully discussed in
the opinions delivered in the License Cases, reported in 5
Howard. I do not propose to repeat here what I then said,
or what was said by other members of the court with whom
I agreed. It will appear by the report of the case, that five
of the justices of this court, being a majority of the whole
bench, held that the grant of the power to Congress was not
a prohibition to the States to make such regulations as they
deemed necessary, in their own ports and harbours, for the
convenience of trade or the security of health; and that such
regulations were valid, unless they came in conflict with an
act of Congress. After such opinions, judicially delivered,
I had supposed that question to be settled, so far as any
question upon the construction of the Constitution ought
to be regarded as closed by the decision of this court. I
do not, however, object to the revision of it, and am quite
willing that it be regarded hereafter as the law of this court,
that its opinion upon the construction of the Constitution
is always open to discussion when it is supposed to have
been founded in error, and that its judicial authority should
hereafter depend altogether on the force of the reasoning
by which it is supported. Referring to my opinion on that
occasion, and the reasoning by which it is maintained, as
showing what I *471 still think upon the subject, I desire
now to add to it a reference to the thirty-second number of
the Federalist, which shows that the construction given to this
clause of the Constitution by a majority of the justices of
this court is the same that was given to it at the time of its
adoption by the eminent men of the day who were concerned
in framing it, and active in supporting it. For in that number
it is explicitly affirmed, that, ‘notwithstanding the affirmative
grants of general authorities, there has been the most pointed
care in those cases where it was deemed improper that the
like authorities should reside in the States, to insert negative
clauses prohibiting the exercise of them by the States.” The
grant of a general authority to regulate commerce is not,
therefore, a prohibition to the States to make any regulations
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concerning it within their own territorial limits, not in conflict
with the regulations of Congress.

*%154 But I pass from this objection, which was sufficiently
discussed in the License Cases, and come to the next objection
founded on the same clause. It is this: that the law in question
is a regulation of commerce, and is in conflict with the
regulations of Congress and with treaties, and must yield
to the paramount authority over this subject granted to the
United States.

It is a sufficient answer to this argument to say, that no treaty
or act of Congress has been produced which gives, or attempts
to give, to all aliens the right to land in a State. The act of
March 2, 1799, ch. 23, § 46, has been referred to, and much
pressed in the argument. But this law obviously does nothing
more than exempt certain articles belonging to a passenger
from the duties which the United States had a right to exact,
if they thought proper. Undoubtedly the law presupposes that
the passenger will be permitted to land. But it does not attempt
to confer on him the right. Indeed, the construction contended
for would be a startling one to the States, if Congress has
the power now claimed for it. For neither this nor any other
law of Congress prescribes the character or condition of the
persons who may be taken on board in a foreign port to
be brought to the United States. It makes no regulations
upon the subject, and leaves the selection altogether to the
discretion and pleasure of the ship-owner or ship-master. The
ship-owner, as well as the ship-master, is in many cases a
foreigner, acting sometimes, perhaps, under the influence of
foreign governments or foreign cities, and having no common
interest or sympathy with the people of the United States;
and he may be far more disposed to bring away the worst
and most dangerous portion of the population rather than the
moral and industrious citizen. And as the act of 1799 speaks
of passengers *472 generally, and makes no distinction as
to their character or health, if the argument of the counsel
for the plaintiff can be maintained, and this law gives every
passenger which the ship-owner has selected and brought
with him the right to land, then this act of Congress has not
only taken away from the States the right to determine who
is and who is not fit to be received among them, but has
delegated this high and delicate power to foreign ship-masters
and foreign ship-owners. And if they have taken on board
tenants of their almshouses or workhouses, or felons from
their jails, if Congress has the power contended for, and this
act of Congress will bear the construction given, to it, and
gives to every passenger the right to land, then this mass of
pauperism and vice may be poured out upon the shores of a

State in opposition to its laws, and the State authorities are not
permitted to resist or prevent it.

It is impossible, upon any sound principle of construction, so
to interpret this law of Congress. Its language will not justify
it, nor can such be supposed to have been the policy of the
United States, or such its disposition towards the States. The
general government merely intended to exercise its powers
in exempting the articles mentioned from duties, leaving it to
the States to determine whether it was compatible with their
interest and safety to permit the person to land. And this power
the States have always exercised before and since the passage
of this act of Congress.

*%*155 The same answer may be given to the argument on
treaty stipulations. The treaty of 1794, article 4, referred to
and relied on is no longer in force. But the same provision
is, however, substantially contained in the first article of
the convention with Great Britain of July 3, 1815, with this
exception, that it puts British subjects in this respect on the
same footing with other foreigners. But the permission there
mutually given, to reside and hire houses and warehouses, and
to trade and traffic, is in express terms made subject to the
laws of the two countries respectively. Now, the privileges
here given within the several States are all regulated by State
laws, and the reference to the laws of this country necessarily
applies to them, and subjects the foreigner to their decision
and control. Indeed, the treaty may be said to disavow the
construction now attempted to be given to it. Nor do I see
how any argument against the validity of the State law can
be drawn from the act of Congress of 1819. On the contrary,
this act seems accurately to mark the line of division between
the powers of the general and State governments over this
subject; and the powers of the former have been exercised in
the passage of this law without encroaching on the rights of
the latter. It regulates *473 the number of passengers which
may be taken on board, and brought to this country from
foreign ports, in proportion to the tonnage of the vessel, and
directs that, at the time of making his entry at the custom-
house, the captain shall deliver to the collector a list of the
passengers taken on board at any foreign port or place, stating
their age, sex, and occupation, and whether they intend to
become inhabitants of this country, and how many have died
on the voyage; and this list is to be returned quarterly to the
State Department, to be laid before Congress. But the law
makes no provision for their landing, nor does it require any
inspection as to their health or condition. These matters are
evidently intended to be left to the State government, when
the voyage has ended, by the proper custom-house entry. For
it cannot be supposed that, if the legislature of the United
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States intended by this law to give the passengers a right to
land, it would have been so regardless of the lives, and health,
and interests of our own citizens as to make no inquiry and
no examination upon a subject which so nearly concerned
them. But it directs no inquiries, evidently because the power
was believed to belong to the States. And as the landing of
the passengers depended on the State laws, the inquiries as
to their health and condition properly belonged to the State
authorities. The act of 1819 may fairly be taken as denoting
the true line of division between the two sovereignties, as
established by the Constitution of the United States and
recognized by Congress.

I forbear to speak of other laws and treaties referred to.
They are of the same import, and are susceptible of the same
answer. There is no conflict, therefore, between the law of
Massachusetts and any treaty or law of the United States.

*%156 Undoubtedly, vessels engaged in the transportation
of passengers from foreign countries may be regulated by
Congress, and are a part of the commerce of the country.
Congress may prescribe how the vessel shall be manned
and navigated and equipped, and how many passengers she
may bring, and what provision shall be made for them, and
what tonnage she shall pay. But the law of Massachusetts
now in question does not in any respect attempt to regulate
this trade or impose burdens upon it. I do not speak of
the duty enjoined upon the pilot, because that provision is
not now before us, although I see no objection to it. But
this law imposes no tonnage duty on the ship, or any tax
upon the captain or passengers for entering its waters. It
merely refuses permission to the passengers to land until
the security demanded by the State for the protection of its
own people from the evils of pauperism has been given. If
however, the treaty or act of Congress above referred to had
*474 attempted to compel the State to receive them without
any security, the question would not be on any conflicting
regulations of commerce, but upon one far more important
to the States, that is, the power of deciding who should or
should not be permitted to reside among its citizens. Upon that
subject I have already stated my opinion. I cannot, believe that
it was ever intended to vest in Congress, by the general words
in relation to the regulation of commerce, this overwhelming
power over the States. For if the treaty stipulation before
referred to can receive the construction given to it in the
argument, and has that commanding power claimed for it over
the States, then the emancipated slaves of the West Indies
have at this hour the absolute right to reside, hire houses,
and traffic and trade throughout the Southern States, in spite
of any State law to the contrary; inevitably producing the

most serious discontent, and ultimately leading to the most
painful consequences. It will hardly be said, that such a power
was granted to the general government in the confidence
that it would not be abused. The statesmen of that day were
too wise and too well read in the lessons of history and
of their own times to confer unnecessary authority under
any such delusion. And I cannot imagine any power more
unnecessary to the general government, and at the same time
more dangerous and full of peril to the States.

But there is another clause in the Constitution which it is said
confers the exclusive power over this subject upon the general
government. The ninth section of the first article declares that
the migration or importation of such persons as any of the
States then existing should think proper to admit should not
be prohibited by the Congress prior to the year 1808, but
that a tax or duty might be imposed on such importation,
not exceeding ten dollars for each importation. The word
migration is supposed to apply to alien freemen voluntarily
migrating to this country, and this clause to place their
admission or migration entirely in the power of Congress.

*%]157 At the time of the adoption of the Constitution, this
clause was understood by its friends to apply altogether to
slaves. The Madison Papers will show that it was introduced
and adopted solely to prevent Congress, before the time
specified, from prohibiting the introduction of slaves from
Africa into such States as should think proper to admit them.
It was discussed on that ground in the debates upon it in the
Convention; and the same construction is given to it in the
forty-second number of the Federalist, which was written by
Mr. Madison, and certainly nobody could have understood the
object and intention of this clause better than he did. *475

It appears from this number of the Federalist, that those who in
that day were opposed to the Constitution, and endeavouring
to prevent its adoption, represented the word ‘migration’
as embracing freemen who might desire to migrate from
Europe to this country, and objected to the clause because
it put it in the power of Congress to prevent it. But the
objection made on that ground is dismissed in a few words,
as being so evidently founded on misconstruction as to be
unworthy of serious reply; and it is proper to remark that the
objection then made was, that it was calculated to prevent
voluntary and beneficial migration from Europe, which all
the States desired to encourage. Now the argument is, that
it was inserted to secure it, and to prevent it from being
interrupted by the States. If the word can be applied to
voluntary immigrants, the construction put upon it by those
who opposed the Constitution is certainly the just one; for it
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is difficult to imagine why a power should be so explicitly
and carefully conferred on Congress to prohibit immigration,
unless the majority of the States desired to put an end to it,
and to prevent any particular State from contravening this
policy. But it is admitted on all hands, that it was then the
policy of all the States to encourage immigration, as it was
also the policy of the far greater number of them to discourage
the African slave-trade. And with these opposite views upon
these two subjects, the framers of the Constitution would
never have bound them both together in the same clause,
nor spoken of them as kindred subject which ought to be
treated alike, and which it would be the probable policy of
Congress to prohibit at the same time. No State could fear any
evil from the discouragement of immigration by other States,
because it would have the power of opening its own doors
to the immigrant, and of securing to itself the advantages it
desired. The refusal of other States could in no degree affect
its interests or counteract its policy. It is only upon the ground
that they considered it an evil, and desired to prevent it, that
this word can be construed to mean freemen, and to class
them in the same provision, and in the same words, with
the importation of slaves. The limitation of the prohibition
also shows that it does not apply to voluntary immigrants.
Congress could not prohibit the migration and importation of
such persons during the time specified ‘in such States as might
think proper to admit them.” This provision clearly implies
that there was a well-known difference of policy among the
States upon the subject to which this article relates. Now,
in regard to voluntary immigrants, all the States, without
exception, not only admitted them, but encouraged them to
come; and the words ‘in such States as may think proper to
admit *476 them’ would have been useless and out of place
if applied to voluntary immigrants. But in relation to slaves it
was known to be otherwise; for while the African slave-trade
was still permitted in some of the more southern States, it had
been prohibited many years before, not only in what are now
called Free States, but also in States where slavery still exists.
In Maryland, for example, it was prohibited as early as 1783.
The qualification of the power of prohibition, therefore, by
the words above mentioned, was entirely appropriate to the
importation of slaves, but inappropriate and useless in relation
to freemen. They could not and would not have been inserted
if the clause in question embraced them.

*%158 1 admit that the word migration in this clause
of the Constitution has occasioned some difficulty in its
construction; yet it was, in my judgment, inserted to prevent
doubts or cavils upon its meaning; for as the words imports
and importation in the English laws had always been applied
to property and things, as contradistinguished from persons,

it seems to have been apprehended that disputes might arise
whether these words covered the introduction of men into
the country, although these men were the property of the
persons who brought them in. The framers of the Constitution
were unwilling to use the word slaves in the instrument,
and described them as persons; and so describing them, they
employed a word that would describe them as persons, and
which had uniformly been used when persons were spoken
of, and also the word which was always applied to matters of
property. The whole context of the sentence, and its provisions
and limitations, and the construction given to it by those who
assisted in framing the clause in question, show that it was
intended to embrace those persons only who were brought in
as property.

But apart from these considerations, and assuming that
the word migration was intended to describe those who
voluntarily came into the country, the power granted is merely
a power to prohibit, not a power to compel the States to admit.

And it is carrying the powers of the general government
by construction, and without express grant or necessary
implication, much farther than has ever heretofore been done,
if the former is to be construed to carry with it the latter.
The powers are totally different in their nature, and totally
different in their action on the States. The prohibition could
merely retard the growth of population in the States. It could
bring upon them no danger, nor any new evil, moral or
physical.

But the power of compelling them to receive and to retain
among them persons whom the State may deem dangerous
to its peace, or who may be tainted with crimes or infectious
*477 diseases, or who may be a burden upon its industrious
citizens, would subject its domestic concerns and social
relations to the power of the Federal government.

It would require very plain and unambiguous words to
convince me that the States had consented thus to place
themselves at the feet of the general government; and if this
power is granted in regard to voluntary immigrants, it is
equally granted in the case of slaves. The grant of power is
the same, and in the same words, with respect to migration
and to importation, with the exception of the right to impose
a tax upon the latter; and if the States have granted this great
power in one case, they have granted it in the other; and
every State may be compelled to receive a cargo of slaves
from Africa, whatever danger it may bring upon the State,
and however earnestly it may desire to prevent it. If the word
migration is supposed to include voluntary immigrants, it
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ought at least to be confined to the power granted, and not
extended by construction to another power altogether unlike
in its character and consequences, and far more formidable to
the States.

**159 But another clause is relied on by the plaintiff to show
that this law is unconstitutional. It is said that passengers are
imports, and that this charge is therefore an impost or duty on
imports, and prohibited to the States by the second clause of
the tenth section of the first article. This objection, as well as
others which I have previously noticed, is in direct conflict
with decisions heretofore made by this court. The point was
directly presented in the case of Miln v. The City of New York,
11 Peters, 102, and was there deliberately considered, and the
court decided that passengers clearly were not imports. This
decision is perfectly in accordance with the definition of the
word previously given in the case of Brown v. Maryland, 12
Wheat. 419. Indeed, it not only accords with this definition,
but with the long established and well settled meaning of
the word. For I think it may be safely affirmed, that, both in
England and this country, the words imports and importation,
in statutes, in statistical tables, in official reports, and in public
debates, have uniformly been applied to articles of property,
and never to passengers voluntarily coming to the country in
ships; and in the debates of the Convention itself, the words
are constantly so used.

The members of the Convention unquestionably used the
words they inserted in the Constitution in the same sense in
which they used them in their debates. It was their object to
be understood, and not to mislead, and they ought not to be
supposed to have used familiar words in a new or unusual
sense. And there is no reason to suppose that they did not
*478 use the word imports, when they inserted it in the
Constitution, in the sense in which it had been familiarly used
for ages, and in which it was daily used by themselves. If in
this court we are at liberty to give old words new meanings
when we find them in the Constitution, there is no power
which may not, by this mode of construction, be conferred on
the general government and denied to the States.

But if the plaintiff could succeed in maintaining that
passengers were imports, and that the money demanded
was a duty on imports, he would at the same time prove
that it belongs to the United States, and not to him, and,
consequently, that he is not entitled to recover it. The tenth
section of the first article prohibits a State from laying any
duty on imports or exports except what may be absolutely
necessary for the execution of its inspection laws. Whatever is

necessary for that purpose may therefore be laid by the State
without the previous consent of Congress.

If passengers are imports, then their condition may be
examined and inspected by an officer of the State like any
other import, for the purpose of ascertaining whether they
may not when landed bring disease or pauperism into the
State; for if the State is bound to permit them to land, its
citizens have yet the right to know if there is danger, that
they may endeavour to avert it, or to escape from it. They
have, therefore, under the clause of the Constitution above
mentioned, the power to lay a duty on this import, as it is
called, to pay the necessary expenses of the inspection. It is,
however, said, that more than sufficient to pay the necessary
expenses of the inspection was collected, and that the duty
was laid also for other purposes. This is true. But it does not
follow that the party who paid the money is entitled to recover
it back from the State. On the contrary, it is expressly provided
in the clause above mentioned, that the net produce of all
duties and imposts laid by any State on imports or exports
shall be for the use of the treasury of the United States. If,
therefore, these passengers were imports, within the meaning
of this clause of the Constitution, and the money in question a
duty on imports, then the net produce or surplus, after paying
the necessary expenses of inspection, belongs to the treasury
of the United States. The plaintiff has no right to it, and cannot
maintain a suit for it. It is appropriated by the express words of
the Constitution to the United States, and they, and they alone,
would have a right to claim it from the State. The argument,
however, that passengers are imports, is, in my judgment,
most evidently without any reasonable foundation.

*%160 The only remaining topic which seems to require
examination *479 is the objection, that the money demanded
is a tax on the captain of the vessel, and therefore a regulation
of commerce.

This argument, I think, is sufficiently answered by what [ have
already said as to the real and true character of the transaction,
and the relative powers of the Union and the States. But I
proceed to inquire whether, if the law of Massachusetts be a
tax, it is not a legitimate exercise of its taxing power, putting
aside for the present the other considerations herein before
mentioned, and which I think amply sufficient to maintain its
validity.

Undoubtedly the ship, although engaged in the transportation
of passengers, is a vehicle of commerce, and within the power
of regulation granted to the general government; and I assent
fully to the doctrine upon that subject laid down in the case of
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Gibbons v. Ogden. But it has always been held that the power
to regulate commerce does not give to Congress the power to
tax it, nor prohibit the States from taxing it in their own ports,
and within their own jurisdiction. The authority of Congress
to lay taxes upon it is derived from the express grant of power,
in the eighth section of the first article, to lay and collect taxes,
duties, imposts, and excises, and the inability of the States to
tax it arises from the express prohibition contained in the tenth
section of the same article.

This was the construction of the Constitution at the time of
its adoption, the construction under which the people of the
States adopted it, and which has been affirmed in the clearest
terms by the decisions of this court.

In the thirty-second number of the Federalist, before referred
to, and several of the preceding numbers, the construction
of the Constitution as to the taxing power of the general
government and of the States is very fully examined, and
with all that clearness and ability which everywhere mark the
labors of its distinguished authors; and in these numbers, and
more especially in the one above mentioned, the construction
above stated is given to the Constitution, and supported
by the most conclusive arguments. It maintains that no
right of taxation which the States had previously enjoyed
was surrendered unless expressly prohibited; that it was not
impaired by any affirmative grant of power to the general
government; that duties on imports were a part of the taxing
power, and that the States would have had a right, after the
adoption of the Constitution, to lay duties on imports and
exports, if they had not been expressly prohibited.

The grant of the power to regulate commerce, therefore, did
not, in the opinion of Mr. Hamilton, Mr. Madison, and Mr.
Jay, prohibit the States from laying imposts and duties upon

*480 imports brought into their own territories. It did not
apply to the right of taxation in either sovereignty, the taxing
power being a distinct and separate power from the regulation
of commerce; and the right of taxation in the States remaining
over every subject where it before existed, with the exception
only of those expressly prohibited.

**161 This construction, as given by the Federalist, was
recognized as the true one, and affirmed by this court, in the
case of Gibbons v. Ogden, 9 Wheat. 201. The passage upon
this subject is so clear and forcible, that I quote the words
used in the opinion of the court, which was delivered by Chief
Justice Marshall.

‘In a separate clause,” he says, ‘of the enumeration, the power
to regulate commerce is given, as being entirely distinct from

the right to levy taxes and imposts, and as being a new power
not before conferred. The Constitution then considers those
powers as substantive and distinct from each other, and so
places them in the enumeration it contains. The power of
imposing duties on imports is classed with the power to levy
taxes, and that seems to be its natural place. But the power
to levy taxes could never be considered as abridging the right
of the States on that subject; and they might, consequently,
have exercised it by levying duties on imports or exports, had
the Constitution contained no prohibition upon the subject.
This prohibition, then, is an exception from the acknowledged
power of the States to levy taxes, not from the questionable
power to regulate commerce.’

With such authorities to support me, so clearly and explicitly
stating the doctrine, it cannot be necessary to pursue the
argument further.

I may therefore safely assume, that, according to the true
construction of the Constitution, the power granted to
Congress to regulate commerce did not in any degree abridge
the power of taxation in the States; and that they would at this
day have the right to tax the merchandise brought into their
ports and harbours by the authority and under the regulations
of Congress, had they not been expressly prohibited.

They are expressly prohibited from laying any duty on
imports or exports, except what may be absolutely necessary
for executing their inspection laws, and also from laying any
tonnage duty. So far, their taxing power over commerce is
restrained, but no farther. They retain all the rest; and if the
money demanded is a tax upon commerce, or the instrument
or vehicle of commerce, it furnishes no objection to it unless
it is a duty on imports or a tonnage duty, for these alone are
forbidden. *481

And this brings me back to the question whether alien
passengers from a foreign country are imports. I have already
discussed that question, and need not repeat what I have
said. Most clearly, in my opinion, they are not imports; and
if they are not, then, according to the authorities referred
to, the State has a right to tax them,-their authority to tax
not being abridged in any respect by the power in the
general government to regulate commerce. I say nothing as
to its being a tonnage duty, for, although mentioned in the
argument, I do not suppose any reliance could be placed upon
it.

It is said that this is a tax upon the captain, and therefore a tax
upon an instrument of commerce. According to the authorities
before referred to, if it were a tax on the captain it would be
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no objection to it, unless it were indirectly a duty on imports
or tonnage.

*%*162 Unquestionably a tax on the captain of a ship,
bringing in merchandise, would be indirectly a tax on imports,
and consequently unlawful; but his being an instrument of
commerce and navigation does not make it so; for a tax upon
the instrument of commerce is not forbidden. Indeed, taxes
upon property in ships are continually laid, and their validity
never yet doubted. And to maintain that a tax upon him is
invalid, it must first be shown that passengers are imports or
merchandise, and that the tax was therefore indirectly a tax
upon imports.

But although this money is demanded of the captain, and
required to be paid by him or his owner before the passenger
is landed, it is in no proper and legitimate sense of the word
a tax on him. Goods and merchandise cannot be landed by
the captain until the duties upon them are paid or secured.
He may, if he pleases, pay the duty without waiting for
his owner or consignee. So here the captain, if he chose,
might pay the money and obtain the privilege of landing his
passengers without waiting for his owner or consignee. But
he was under no obligation to do it. Like the case of a cargo,
he could not land his passengers until it was done. Yet the
duties demanded in the former case have never been supposed
to be a tax on the captain, but upon the goods imported.
And it would be against all analogy, and against the ordinary
construction of all statutes, to call this demand a tax on the
captain. The amount demanded depends upon the number of
passengers who desire to land. It is not a fixed amount on
every captain or every ship engaged in the passenger trade;
nor upon her amount of tonnage. It is no objection, then, to
the Massachusetts law to say, that the ship is a vehicle or the
captain an instrument of commerce.

The taxing power of the State is restrained only where the
*482 tax is directly or indirectly a duty on imports or
tonnage. And the case before us is the first in which this
power has been held to be still further abridged by mere
affirmative grants of power to the general government. In
my judgment, this restriction on the power of the States
is a new doctrine, in opposition to the contemporaneous
construction and the authority of adjudged cases. And if it is
hereafter to be the law of this court, that the power to regulate
commerce has abridged the taxing power of the States upon
the vehicles or instruments of commerce, I cannot foresee to
what it may lead; whether the same prohibition, upon the same
principle, may not be carried out in respect to ship-owners

and merchandise in a way seriously to impair the powers of
taxation which have heretofore been exercised by the States.

I conclude the subject by quoting the language of Chief
Justice Marshall in the case of Billings v. The Providence
Bank, in 4 Peters, 561, where, speaking upon this subject, he
says:-‘That the taxing power is of vital importance, that it is
essential to the existence of government, are truths which it
cannot be necessary to reaffirm. They are acknowledged and
assented to by all. It would seem that the relinquishment of
such a power is never to be assumed. We will not say that a
State may not relinquish it,-that a consideration sufficiently
valuable to induce a partial release of it may not exist;
but as the whole community is interested in retaining it
undiminished, that community has a right to insist that its
abandonment ought not to be presumed in a case in which the
deliberate purpose of the State to abandon it does not appear.’

*%163 Such has heretofore been the language of this court,
and I can see nothing in the power granted to Congress to
regulate commerce that shows a deliberate purpose on the
part of the States who adopted the Constitution to abandon
any right of taxation except what is directly prohibited. The
contrary appears in the authentic publications of the time.

It cannot be necessary to say any thing upon the article of the
Constitution which gives to Congress the power to establish
a uniform rule of naturalization. The motive and object of
this provision are too plain to be misunderstood. Under the
Constitution of the United States, citizens of each State are
entitled to the privileges and immunities of citizens in the
several States; and no State would be willing that another
State should determine for it what foreigner should become
one of its citizens, and be entitled to hold lands and to vote at
its elections. For, without this provision, any one State could
have given the right of citizenship in every other State; and,
as every citizen of a State is also a citizen of the United States,
*483 a single State, without this provision, might have given
to any number of foreigners it pleased the right to all the
privileges of citizenship in commerce, trade, and navigation,
although they did not even reside amongst us.

The nature of our institutions under the Federal government
made it a matter of absolute necessity that this power should
be confided to the government of the Union, where all
the States were represented, and where all had a voice; a
necessity so obvious that no statesman could have overlooked
it. The article has nothing to do with the admission or
rejection of aliens, nor with immigration, but with the rights
of citizenship. Its sole object was to prevent one State from
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forcing upon all the others, and upon the general government,
persons as citizens whom they were unwilling to admit as
such.

It is proper to add, that the State laws which were under
examination in the License Cases applied altogether to
merchandise of the description mentioned in those laws,
which was imported into a State from foreign countries or
from another State; and as the States have no power to lay a
tax or duty on imports, the laws in question were subject to the
control of Congress until the articles had ceased to be imports,
according to the legal meaning of the word. And it is with
reference to such importations and regulations of Congress
and the States concerning them, that the paramount power of
Congress is spoken of in some of the opinions then delivered.

The questions as to the power of a State to exclude from its
territories such aliens as it may deem unfit to reside among
its citizens, and to prescribe the conditions on which they
may enter it, and as to the power of a State to levy a tax for
revenue upon alien passengers arriving from foreign ports,
were neither of them involved in those cases, and were not
considered or discussed in the opinions.

**164 1 come now to the case from New York.

The object of this law is to guard its citizens, not only from
the burdens and evils of foreign paupers, but also against
the introduction of contagious diseases. It is not, therefore,
like the law of Massachusetts, confined to aliens, but the
money is required to be paid for every passenger arriving
from a foreign port. The tax is imposed on the passenger in
this case clearly and distinctly; for although the captain who
lands them is made liable for the collection, yet a right is
expressly secured to him to recover it from the passenger.
There can be no objection to this law upon the ground that
the burden is imposed upon citizens of other States, because
citizens of New York are equally liable; but embracing, as
it does, its own citizens and citizens of other States, when
they arrive from a *484 foreign port, the right of a State to
determine what person or class of persons shall reside among
them does not arise, and what I have said upon that subject in
the Boston case is inapplicable to this. In every other respect,
however, it stands upon the same principles, involving also
other and further considerations, which I proceed to notice,
and which place it upon grounds equally firm with the case
from Massachusetts.

It will be admitted, I understand, that New York has the right
to protect herself from contagious diseases, and possesses the
right to inspect ships with cargoes, and to determine when it

is safe to permit the vessel to come to the wharf, or the cargo
to be discharged. In other words, it may establish quarantine
laws. Consequently the State may tax the ship and cargo with
the expenses of inspection, and with the costs and expenses of
all measures deemed necessary by the State authorities. This
is uniformly the case in quarantine regulations; and although
there is not the least appearance of disease in the crew, and the
cargo is free from taint, yet if the ship comes from a port where
a contagious disease is supposed to exist, she is always placed
under quarantine, and subjected to the delay and expenses
incident to that condition, and neither the crew nor cargo
suffered to land until the State authorities are satisfied that
it may be done without danger. The power of deciding from
what port or ports there is danger of disease, and what ship
or crew shall be made subject to quarantine, on account of
the port from which she saled, and what precautions and
securities are required to guard against it, must of necessity
belong to the State authorities; for otherwise the power to
direct the quarantine could not be executed. And this power
of a State has been constantly maintained and affirmed in
this court whenever the subject has been under consideration.
And when the State authorities have directed the quarantine,
if proof should be offered showing that the foreign ports to
which it applied were free from disease, and that there was no
just ground for apprehension, this court would hardly, upon
that ground, feel itself authorized to pronounce the expenses
charged upon the vessel to be unconstitutional, and the law
imposing them to be void.

**165 Upon every principle of reason and justice, the same
rule must be applied to passengers that is applied to ships
and cargoes. If, for example, while rumors were recently
prevailing that the cholera had shown itself in the principal
seaport towns of Europe, New York had been injudicious
enough to embarrass her own trade by placing at quarantine
all vessels and persons coming from those ports, and burdened
them with the heavy expenses and ruinous delays incident
to that measure,-or *485 if she were to do so now, when
apprehensions are felt that it may again suddenly make its
appearance in the great marts of European trade,-this court
certainly would not undertake to determine that these fears
are groundless, and precautionary measures unnecessary, and
the law therefore unconstitutional, and that every passenger
might land at his own pleasure. Nobody, I am sure, will
contend for such a power. And however groundless the
apprehension, and however injurious and uncalled for such
regulations may be, still, if adopted by the State, they must be
obeyed, and the courts of the United States cannot treat them
as nullities.
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If the State has the same right to guard itself from persons
from whom infection is feared that it has to protect itself
against the danger arising from ships with cargoes, it follows
that it may exercise the same power in regard to the former
that it exercises in relation to the latter, and may tax them with
the expense of the sanatory measures which their arrival from
a foreign port is supposed to render necessary or prudent.

For the expenses imposed on ships with cargoes, or on the
captain or owner, are as much a tax as the demand of a
particular sum to be paid to the officer of the State, to be
expended for the same purpose. It is in truth always the
demand of a sum of money to indemnify the State for the
expense it incurs. And, as I have already said, these charges
are not always made and enforced against ships actually
infected with disease, but frequently upon a particular class of
vessels; that is to say, upon all ships coming from ports from
which danger is apprehended,-upon the sound and healthy as
well as the infected. The charge is not made upon those ships
alone which bring disease with them, but upon all that come
from a port or ports from which it is feared disease may be
brought. It is true the expenses may and do differ in amount,
according to the condition of the ship and cargo. Yet all are
subjected to the tax, to the amount of the charges incurred by
the State.

Now, in the great commercial emporium of New York,
hundreds are almost daily arriving from different parts of
the world, and that multitude of strangers (among whom are
always many of the indigent and infirm) inevitably produces
a mass of pauperism which, if not otherwise provided for,
must press heavily on the industry of its citizens; and which,
moreover, constantly subjects them to the danger of infectious
diseases. It is to guard them against these dangers that the law
in question was passed. The apprehensions which appear to
have given rise to it may be without foundation as to some
of the foreign ports from which passengers have arrived, but
that *486 is not a subject of inquiry here; and it will hardly
be denied that there are sufficient grounds for apprehension
and for measures of precaution as to many of the places
from which passenger ships are frequently arriving. Indeed,
it can hardly be said that there is any European port from
which emigrants usually come which can be regarded as an
exception.

**%166 The danger arising from passenger ships cannot
be provided against, with a due regard to the interests and
convenience of trade and to the calls of humanity, by precisely
the same means that are usually employed in cases of ships

with cargoes. In the latter case, you may act without difficulty
upon the particular ship, and charge it with the expenses
which are incident to the quarantine regulations. But how are
you to provide for hundreds of sick and suffering passengers?
for infancy and age? for those who have no means,-who
are not objects of taxation, but of charity? You must have
an extensive hospital, suitable grounds about it, nurses and
physicians, and provide food and medicine for them. And
it is but just that these expenses should be borne by the
class of persons who make them necessary; that is to say, the
passengers from foreign ports. It is from them, as a class, that
the danger is feared, and they occasion the expenditure. They
are all entitled to share in the relief which is provided, and
the State cannot foresee which of them will require it and
which will not. It is provided for all that need it, and all should
therefore contribute. You must deal with them as you do with
ships with merchandise and crews arriving from ports where
infectious diseases are supposed to exist; when, although the
crew are in perfect health, and the ship and cargo free from
infection, yet the ship-owner must bear the expense of the
sanatory precautions which are supposed to be necessary on
account of the place from which the vessel comes.

The State might, it is true, have adopted towards the passenger
ships the quarantine regulations usually applied to ships with
merchandise. It might have directed that the passenger ships
from any foreign port should be anchored in the stream, and
the passengers not permitted to land for the period of time
deemed prudent. And if this had been done, the ship-owner
would have been burdened with the support of his numerous
passengers, and his ship detained for days, or even weeks,
after the voyage was ended. And if a contagious disease had
broken out on the passage, or appeared after the vessel arrived
in port, the delay and expense to him would have been still
more serious.

The sanatory measures prescribed by this law are far more
favorable to the passengers than the ancient regulations, and
*487 incomparably more so to the feeble, the sick, and the
poor. They are far more favorable, also, and less burdensome,
to the ship-owner; and no one, I think, can fail to see that
the ancient quarantine regulations, when applied to passenger
ships, are altogether unsuited to the present condition of
things, to the convenience of trade, and to the enlightened
policy which governs our intercourse with foreign nations.
The ancient quarantine regulations were introduced when
the passenger trade, as a regular occupation, was unknown,
and when the intercourse between nations was totally unlike
what it is at the present day. And after all, these quarantine
regulations are nothing more than the mode in which a nation
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exercises its power of guarding its citizens from the danger
of disease. It was, no doubt, well suited to the state of the
world at the time when it was generally adopted; but can
there be any reason why a State may not adopt other sanatory
regulations in the place of them, more suitable to the free,
speedy, and extended intercourse of modern times? Can there
be any reason why they should not be made less oppressive
to the passenger, and to the ship-owner and mariner, and less
embarrassing and injurious to commerce? This is evidently
what the New York law intended to accomplish, and has
accomplished, while the law has been permitted to stand.
It is no more a regulation of commerce, and, indeed, is far
less burdensome and occasions less interruption to commerce,
than the ancient quarantine regulations. And I cannot see upon
what ground it can be supposed that the Constitution of the
United States permits a State to use the ancient means of
guarding the health of its citizens, and at the same time denies
to it the power of mitigating its hardships and of adapting its
sanatory regulation to the extended and incessant intercourse
with foreign nations, and the more enlightened philanthropy
of modern times; nor why the State should be denied the
privilege of providing for the sick and suffering on shore,
instead of leaving them to perish on shipboard. Quarantine
regulations are not specific and unalterable powers in a State;
they are but the means of executing a power. And certainly
other and better means may be adopted in place of them,
if they are not prohibited by the Constitution of the United
States. And if the old mode is constitutional, the one adopted
by the law of New York must be equally free from objection.
Indeed, the case of The City of New York v. Miln, so often
referred to in the argument, ought, in my judgment, to decide
this. It seems to me that the present case is entirely within the
principles there ruled by the court.

*%*167 I had not intended to say any thing further in relation
to the case of New York v. Miln, but the remarks of the of my
brethren *488 have rendered it necessary for me to speak of
it more particularly, since [ have referred to it as the deliberate
judgment of the court. It is eleven years since that decision
was pronounced. After that lapse of time, I am sensible that
I ought not to undertake to state every thing that passed in
conference or in private conversations; because I may be
mistaken in some particulars, although my impressions are
strong that all the circumstances are yet in my memory. And I
am the less disposed to enter upon such a statement, because,
in my judgment, its judicial authority ought not to rest on any
such circumstances depending on individual memory. The
court at that time consisted of seven members; four of them
are dead, and among them the eminent jurist who delivered
the opinion of the court. All of the seven judges were present,

and partook in the deliberations which preceded the decision.
The opinion must have been read in conference, and assented
to or acquiesced in by a majority of the court, precisely as it
stood, otherwise it could not have been delivered as the court's
opinion. It was delivered from the bench in open court, as
usual, and only one of the seven judges, Mr. Justice Story,
dissented. Mr. Justice Thompson delivered his own opinion,
which concurred in the opinion of the court, but which, at the
same time, added another ground, which the court declined
taking and determined to leave open. This will be seen by
referring to the opinions. And if an opinion thus prepared and
delivered and promulgated in the official report may now be
put aside, on the ground that it did not express what at that
time was the opinion of the majority of the court, I do not see
how the decisions, when announced by a single judge, (as is
usual when the majority concur,) can hereafter command the
public confidence. What is said to have happened in this case
may, for aught we know, have happened in others. In Gibbons
v. Ogden, for example, or Brown v. The State of Maryland,
which have been so often referred to.

The question which the court determined to leave open was,
whether regulations of commerce, as such, by a State within
its own territories, are prohibited by the grant of the power
to Congress. This appears in the opinion itself, and the law
of New York was maintained on what was called the police
power of the State. I ought to add, as Mr. Justice Baldwin
has been particularly referred to, that the court adjourned on
the day the opinion was delivered, and on the next day he
called on me and said there was a sentence, or a paragraph,
I do not remember which, that had escaped his attention, and
which he was dissatisfied with, and wished altered. Of course
nothing could be done, as the court had separated, and Mr.
*489 Justice Barbour, as well as others, had left town. Mr.
Justice Barbour and Mr. Justice Baldwin were both present at
the next term, and for several terms after; but I never heard
any further dissatisfaction expressed with the opinion by Mr.
Justice Baldwin, and never at any time, until this case came
before us, heard any from any other member of the court
who had assented to or acquiesced in the opinion, nor any
proposition to correct it. I have no reason to suppose that Mr.
Justice Barbour ever heard in his lifetime that the accuracy
of his opinion had been questioned, or that any alteration had
been desired in it. And I have the strongest reason to suppose
that Mr. Justice Baldwin had become satisfied, because, in
his opinion in Groves v. Slaughter, he quotes the case of
New York v. Miln with approbation, when speaking in that
case of the difference between commercial and police power.
The passage is in 15 Pet. 511, where he uses the following
language:-‘The opinion of this court in the case of Miln v.
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New York, 11 Pet. 130, &c., draws the true line between the
two classes of regulations, and gives an easy solution to any
doubt which may arise on the clause of the constitution of
Mississippi which has been under consideration.’ I quote his
words as judicially spoken, and forming a part of the official
report.

*%*168 Ihave deemed it my duty to say this much, as I am one
of the three surviving judges who sat in that case. My silence
would justly have created the belief that I concurred in the
statement which has been made in relation to the case of which
I am speaking. But I do not concur. My recollections, on the
contrary, differ from it in several particulars. But it would be
out of place to enter on such a discussion here. All I desire
to say is, that I know nothing that, in my judgment, ought to
deprive the case of New York v. Miln of'its full judicial weight
as it stands in the official report. Mr. Justice Barbour delivered
the opinion. Mr. Justice Thompson's opinion maintains, in
the main, the same principles; Mr. Justice Baldwin, four
years afterwards, quoted it with approbation; and I certainly
assented to it,-making a majority of the whole court. I speak
of the opinion of my deceased brethren from their public
acts. Of the opinions of those who sit beside me I have no
right to speak, because they are yet here and have spoken for
themselves. But it is due to myself to say, that certainly, at the
time the opinion was delivered, I had no reason to suppose that
they did not both fully concur in the reasoning and principles,
as well as in the judgment. And if the decision now made
is to come in conflict with the principles maintained in that
case, those who follow us in these seats must hereafter decide
between the two cases, and determine which of them best

*490 accords with the true construction of the Constitution,
and ought, therefore, to stand. The law now in question, like
the law under consideration in the case of New York v. Miln,
is, in all of its substantial objects and provisions, in strict
analogy to the ordinary quarantine regulations in relation to
ships with cargoes from places supposed to be dangerous; at
least as much so as the nature of the danger brought by a
passenger ship, and the means necessary to guard against it,
will permit.

But if this law is held to be invalid, either because it is
a regulation of commerce, or because it comes in conflict
with a law of Congress, in what mode can the State protect
itself? How can it provide against the danger of pestilence
and pauperism from passenger ships? It is admitted that it has
a right to do so; that want and disease are not the subjects
of commerce, and not within the power granted to Congress.
They do not obey its laws. Yet, if the State has the right, there
must be a remedy, in some form or other, in its own hands,

as there is in the case of ships with cargoes. The State can
scarcely be required to take upon itself, and impose upon the
industry of its citizens, the duty of supporting the immense
mass of poverty and helplessness which is now pressing so
heavily upon property in Europe, and which it is endeavouring
to throw off. It cannot be expected that it should take upon
itself the burden of providing buildings, grounds, food, and
all the necessary comforts for the multitude of helpless and
poor passengers who are daily arriving from foreign ports.
Neither, I presume, will it be expected that the citizens of
New York should disregard the calls of sympathy and charity,
and repulse from their shores the needy and wretched who
are seeking an asylum amongst them. Those who deny the
legality of the mode adopted would seem to be called upon
to point out another consistent with the rights and safety of
the State, and with the interests of commerce in the present
condition of the commercial world, and not inconsistent with
the obligations of humanity. I have heard none suggested, and
I think it would be difficult to devise one on the principles on
which this case is decided, unless the health and the lives of
the citizens of every State are made altogether dependent upon
the protection of the Federal government, and the reserved
powers of the States over this subject, which were affirmed
by this court in Gibbons v. Ogden and Brown v. The State of
Maryland, are now to be denied.

**%169 With regard to the taxing power in the State, the
case of Brown v. The State of Maryland, referred to in the
argument, does not apply to it. The rights of the ship-owner
or the captain were in no degree involved in that suit. Nor was
there *491 any question as to when the voyage terminated,
as to the ship, or when passengers were entitled to land. The
case turned altogether upon the rights of the importer, the
owner of imported goods; and the inquiry was, how long and
under what circumstances they continued, after they had been
actually landed, to be imports or parts of foreign commerce,
subject to the control of Congress and exempt therefore from
taxation by the State. And even with regard to the importer,
that case did not decide that he was not liable to be taxed for
the amount of his capital employed in trade, although these
imports were a part of that capital.

But here there is no owner. It is the case of passengers,-
freemen. It is admitted that they are not exempt from taxation
after they are on shore. And the question is, When was the
voyage or passage ended, and when did the captain and
passengers pass from the jurisdiction and protection of the
general government and enter into that of the State. The act
of 1819 regulated and prescribed the duties of the shipowner
and captain during the voyage, and until the entry was made
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at the custom-house and the proper list delivered. It makes no
further provision in relation to any of the parties. The voyage
was evidently regarded as then completed, and the captain
and passengers as passing from the protection and regulations
of Congress, into the protection and exclusive jurisdiction of
the State. The passengers were no longer under the control
of the captain. They might have landed where and when they
pleased, if the State law permitted it, and the captain had no
right to prevent them. If he attempted to do so, there was
no law of Congress to afford redress or to grant relief. They
must have looked for protecting to the State law and the State
authorities. If a murder had been committed, there was no law
of Congress to punish it. The personal safety of the passengers
and the captain, and their rights of property, were exclusively
under the jurisdiction and protection of the State. If the right
of taxation did not exist in this case in return for the protection
afforded, it is, I think, a new exception to the general rule
upon that subject. For all the parties, the captain as well as the
passengers, were as entirely dependent for the protection of
their rights upon the State authorities, as if they were dwelling
in a house in one of its cities; and I cannot see why they should
not be equally liable to be taxed, when no clause can be found
in the Constitution of the United States which prohibits it.

The different provisions of the two laws, and the different
circumstances of the two cases, made it necessary to say
this much concerning the case from New York. In all other
respects, ¥492 except those to which I have adverted, they
stand upon the same principles, and what I have said of the
Boston case is equally applicable to this.

**170 In speaking of the taxing power in this case, | must,
however, be understood as speaking of it as it is presented
in the record,-that is to say, as the case of passengers from
a foreign port. The provisions contained in that law relating
to American citizens who are passengers from the ports of
other States is a different question, and involves very different
considerations. It is not now before us; yet, in order to avoid
misunderstanding, it is proper to say, that, in my opinion,
it cannot be maintained. Living as we do under a common
government, charged with the great concerns of the whole
Union, every citizen of the United States, from the most
remote States or Territories, is entitled to free access, not only
to the principal departments established at Washington, but
also to its judicial tribunals and public offices in every State
and Territory of the Union. And the various provisions in
the Constitution of the United States-such, for example, as
the right to sue in a federal court sitting in another State, the
right to pursue and reclaim one who has escaped from service,
the equal privileges and immunities secured to citizens of

other States, and the provision that vessels bound to or from
one State to another shall not be obliged to enter and clear
or pay duties-all prove that it intended to secure the freest
intercourse between the citizens of the different States. For
all the great purposes for which the Federal government was
formed, we are one people, with one common country. We are
all citizens of the United States; and, as members of the same
community, must have the right to pass and repass through
every part of it without interruption, as freely as in our own
States. And a tax imposed by a State for entering its territories
or harbours is inconsistent with the rights which belong to the
citizens of other States as members of the Union, and with the
objects which that Union was intended to attain. Such a power
in the States could produce nothing but discord and mutual
irritation, and they very clearly do not possess it.

But upon the question which the record brings up, the
judgment in the New York case, as well as that from
Massachusetts, ought, in my opinion, to be affirmed.

NOTE.-It has been said in the discussion of these cases, by
those who maintain that the State laws are unconstitutional,
that commerce means intercourse; and that the power granted
to regulate it ought to be construed to include intercourse.
I have never been able to see that any argument which
needed *493 examination could be justly founded on this
suggestion, and therefore omitted to notice it in the aforegoing
opinion. But some stress was, perhaps, intended to be laid
on the word intercourse thus introduced, and I therefore
subjoin this brief note, in order to show that it has not been
overlooked.

It has always been admitted, in the discussions upon this
clause of the Constitution, that the power to regulate
commerce includes navigation, and ships, and crews, because
they are the ordinary means of commercial intercourse; and
if it is intended by the introduction of the word infercourse
merely to say that the power to regulate commerce includes in
it navigation, and the vehicles and instruments of commerce,
it leaves the question in dispute precisely where it stood
before, and requires no further answer.

**%171 But if intercourse means something more than
commerce, and would give to the general government a wider
range of power over the States, no one, I am sure, will
claim for this court the power to interpolate it, or to construe
the Constitution as if it was found there. And if, under the
authority to regulate commerce, Congress cannot compel
the States to admit or reject aliens or other persons coming
from foreign ports, but would possess the power if the word
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intercourse is, by construction, substituted in its place, every
one will admit that a construction which substitutes a word of
larger meaning than the word used in the Constitution could
not be justified or defended upon any principle of judicial
authority.

The introduction of the word intercourse, therefore, comes
to this: if it means nothing more than the word commerce,
it is merely the addition of a word without changing the
argument; but if it is a word of larger meaning, it is sufficient
to say that then this court cannot substitute it for the word of
more limited meaning contained in the Constitution. In either
view, therefore, of the meaning to be attached to this word
intercourse, it can form no foundation for an argument to
support the power now claimed for the general government.

And if commerce with foreign nations could be construed to
include the intercourse of persons, and to embrace travellers
and passengers, as well as merchandise and trade, Congress
would also have the power to regulate this intercourse
between the several States, and to exercise this power of
regulation over citizens passing from one State to another.
It, of course, needs no argument to prove that such a power
over the intercourse of persons passing from one State to
another is not granted to the Federal government by the
power to regulate commerce among the several States. Yet, if
commerce does not mean the intercourse of persons between
the several States, *494 and does not embrace passengers
or travellers from one State to another, it necessarily follows
that the same word does not include passengers or travellers
from foreign countries. And if Congress, under its power
to regulate commerce with foreign nations, possesses the
power claimed for it in the decision of this case, the same
course of reasoning and the same rule of construction (by
substituting intercourse for commerce) would give the general
government the same power over the intercourse of persons
between different States.

Allusion has been made in the course of these discussions
to the exclusive power of the Federal government in relation
to intercourse with foreign nations, potentates, and public
authorities. This exclusive power is derived from its power
of peace and war, its treaty-making power, its exclusive
right to send and receive ambassadors and other public
functionaries; and its intercourse in exercising this power is
exclusively with governments and public authorities, and has
no connection whatever with private persons, whether they be
emigrants or passengers, or travellers by land or water from
a foreign country. This power over intercourse with foreign
governments and authorities has frequently been spoken of,

in opinions delivered in this court, as an exclusive power.
And I do not suppose that any of these opinions have been
alluded to in this case, as furnishing any argument upon the
question now before us. For an argument drawn from a mere
similitude of words, which are used in relation to a subject
entirely different, would be a sophism too palpable to need
serious reply.

Mr. Justice DANIEL, dissenting.

NORRIS v. CITY OF BOSTON, AND SMITH v. TURNER.

*%172 Of'the decision of the court just given, a solemn sense
of duty compels me to declare my disapproval. Impressed as |
am with the mischiefs with which that decision is believed to
be fraught, trampling down, as to me it seems to do, some of
the strongest defences of the safety and independence of the
States of this confederacy, it would be worse than a fault in
me could I contemplate the invasion in silence. I am unable
to suppress my alarm at the approach of power claimed to be
uncontrollable and unlimited. My objections to the decision
of the court, and the grounds on which it is rested, both at
the bar and by the court, will be exemplified in detail in
considering the case of Smith v. Turner, arising under the
statute of New York. The provision of the statute in question
is in the following words:-- *495

‘The health-commissioner shall demand and be entitled to
receive, and in case of neglect or refusal to pay shall sue for
and recover, in his name of office, the following sums from
the master of every vessel that shall arrive in the port of New
York, viz.:-1. From the master of every vessel from a foreign
port, for himself and each cabin passenger, one dollar and fifty
cents; for each steerage passenger, mate, sailor, or mariner,
one dollar.” (Rev. Stat. of New York, 445.)

It is wholly irrelevant to the case before us to introduce
any other provisions of this statute; such provisions have no
connection with this cause, which originated in the single
provision just cited; the intrusion of other provisions of the
law of New York can tend only to confusion, and to the effect
of diverting the mind from the only proper question for our
decision.

Under this provision of the statute, an action was brought by
the defendant in error, as health-officer of New York, against
the plaintiff in error, to recover the amount authorized by the
statute to be demanded of him for bringing within the port of
the city of New York, from a foreign country, two hundred
and ninety-five alien passengers. It is deemed necessary
particularly to state the character of the persons with respect
to whose entrance the demand originated and was made, with
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the view to anticipate objections which might be founded on a
supposed invasion of the right of transit in American citizens
from one portion of the nation to another. To raise such an
objection would be the creation of a mere man of straw, for
the quixotic parade of being tilted at and demolished. This
case involves no right of transit in American citizens or their
property; it is a question raised simply and entirely upon the
right of the State to impose conditions on which aliens, or
persons from foreign countries, may be introduced within her
territory. When a case of a different character, touching the
right of transit in citizens, shall arise, it will then, and not
till then, be proper to consider it. We cannot properly take
cognizance of matters existing only in imagination. Whether
this statute of New York and those which have preceded
it in pari materid, be wise, or beneficent, or equitable, or
otherwise, in their provisions,-whether, under color of those
statutes, more may have been collected than either justice
or prudence, or the objects professed in those laws, would
require,-whether the amounts collected have been diverted
to purposes different from those alleged in excuse for such
collection,-are not questions adjourned hither for adjudication
upon this record. The legitimate and only regular inquiry
before the court is this,-whether the authority claimed and
exerted by New York, and *496 the mode she has chosen
for its exertion, be in conformity with the provisions of the
Constitution? I shall dismiss from my view of this cause every
other question, as irrelevant and out of place.

*%173 The legislation of New York, and the proceedings
adopted to enforce it, are assailed as violations of the
Constitution, first, as being repugnant to, and an interference
with, the power delegated to Congress to regulate foreign
commerce. And this general proposition has been divided into
two more specific grounds of objection:--

1st. The prohibition to the States to levy taxes or imposts on
imports.

2d. The alleged right of Congress to regulate exclusively
the admission of aliens,-a right insisted on as falling by
construction within the commercial power, or within some
other implication in the Constitution.

As guides in the examination of these objections, I will
take leave to propound certain rules or principles regarded
by myself, at least, as postulates, and conceded to be such,
perhaps, by every expositor of the Constitution and of the
powers of the State governments.

Ist. Then, Congress have no powers save those which are
expressly delegated by the Constitution and such as are

necessary to the exercise of powers expressly delegated.
(Constitution, art. 1, sec. 8, clause 18, and Amendments, art.
10.)

2d. The necessary auxiliary powers vested by art. 1, sec.
8, of the Constitution cannot be correctly interpreted as
conferring powers which, in their own nature, are original,
independent substantive powers; they must be incident to
original substantive grants, ancillary in their nature and
objects, and controlled by and limited to the original grants
themselves.

3d. The question, whether a law be void for its repugnancy
to the Constitution, ought seldom, if ever, to be decided
in the affirmative in a doubtful case. It is not on slight
implication and vague conjecture, that a legislature is to be
pronounced to have transcended its powers, and its acts to
be considered void. The opposition between the Constitution
and the law should be such, that the judge feels a clear and
strong conviction of their incompatibility with each other.
(6 Cranch, 128.) Various other cases might be adduced to
the same effect. Governed by the above principles, whose
soundness will scarcely be doubted, I proceed to inquire
wherein the existing legislation of New York is in conflict
with the Constitution, or with any regulation of Congress
established under the authority of that instrument. Whilst,
with respect to the paramount authority in Congress to
regulate commerce with foreign *497 nations and amongst
the several States, (with the exceptions and qualifications of
internal commerce and of regulations necessary for the health
and security of society,) there appears to have been great
unanimity everywhere amongst all persons, much diversity
of opinion has existed amongst members of this tribunal as
to another characteristic of this grant to Congress; namely,
as to whether it implies an exclusiveness which necessarily
denies and forbids, apart from actual or practical collision
or interference, every thing like the power of commercial
regulation on the part of the States.

*%174 To collate or comment upon these various opinions
would here be a work of detail and curiosity rather than
of utility. A reference to them is no further necessary than
to remark, that their preponderance is against the position
of exclusiveness in the sense above mentioned, or in any
acceptation beyond an actual interference or an unavoidable
and essential repugnance in the nature of the separate State
and Federal action.

And still more would an examination of these opinions be
useless, if, indeed, it would not be irregular, since the decision
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at the last term but one of this court, upon the license
laws of Massachusetts, Rhode Island, and New Hampshire,
reported in 5 Howard, 504, in which decision the preceding
cases upon this subject were reviewed, and the character of
exclusiveness in the power delegated to Congress repelled
and denied. It was my purpose, with this general reference
to the decisions of this court, to pass from the point of
exclusiveness in the power of Congress over commercial
regulations to other questions involved in the present cause;
but certain positions just confidently stated from the bench
seem to require a pause in my progress, long enough to show
the inconsistency of these positions with the Constitution,-
their direct conflict, indeed, with themselves. Thus, in the
argument to sustain the exclusiveness of the commercial
power in Congress, it has been affirmed that, the powers of
the Federal government being complete, and within the scope
of their design and objects admitting of no partition, the State
governments can exercise no powers affecting subjects falling
within the range of Federal authority, actual or potential, or in
subordination to the Federal government; yet it is remarkable
that this assertion has been followed in the same breath by the
concession, that the pilot laws are, to some extent, regulations
of commerce, and that pilot laws, though enacted by the
States, are constitutional, and are valid and operative until
they shall be controlled by Federal legislation.

Again: the very language of the Constitution may be appealed
to for the recognition of powers to be exercised by the
*498 States, until they shall be superseded by a paramount
authority vested in the Federal government. Instances of these
are the powers to train the militia, to lay duties or imposts
on imports or exports, so far as this shall be necessary to
execute the inspection laws; and the provision in the fourth
section of the first article of the Constitution, declaring that
the times, places, and manner of holding elections for senators
and representatives shall be prescribed in each State by the
legislature thereof, subject to the power of Congress at any
time to alter such regulation. Here, then, are examples put
by the Constitution itself, which wholly overthrow this idea
of necessity for universal exclusiveness in the investiture
of Federal power; examples surely not of minor importance
to any which can be derived from the ordinary exigencies
of trade. I must stop here, too, long enough to advert to
a citation which has been made, in support of the idea of
exclusive commercial power, from the opinion of the late
Mr. Justice Baldwin, in the case of Groves v. Slaughter, 15
Peters, 511. With regard to this opinion, it would seem to
be enough to deprive it of binding influence as authority,
to remark that it was a dissent by a single judge; and this
opinion should have still less weight here or elsewhere, when

it shall be understood to have asserted the extraordinary
doctrine that the States of this Union can have no power to
prohibit the introduction of salves within their territory when
carried thither for sale or traffic, because the power to regulate
commerce is there asserted to reside in Congress alone. It may
safely be concluded, I think, that the justice who cites, with
seeming approbation, the opinion of Mr. Justice Baldwin, will
hesitate to follow it to the eccentric and startling conclusion
to which that opinion has attained.

*%175 In opposition to the opinion of Mr. Justice Baldwin,
I will place the sounder and more orthodox views of Mr.
Justice Story upon this claim to exclusive power in Congress,
as expressed in the case of Houston v. Moore, 5 Wheat.
48, with so much clearness and force as to warrant their
insertion here, and which must strongly commend them to
every constitutional lawyer. The remarks of Justice Story
are these:-‘Questions of this nature are always of great
importance and delicacy. They involve interests of so much
magnitude, and of such deep and permanent public concern,
that they cannot but be approached with uncommon anxiety.
The sovereignty of a State in the exercise of its legislation is
not to be impaired, unless it be clear that it has transcended its
legitimate authority; nor ought any power to be sought, much
less to be adjudged, in favor of the United States, unless it
be clearly within the reach of its constitutional charter. Sitting
here, we are *499 not at liberty to add one jot of power to
the national government beyond what the people have granted
by the Constitution; and, on the other hand, we are bound to
support the Constitution as it stands, and to give a fair and
rational scope to all the powers which it clearly contains. The
Constitution containing a grant of powers in many instances
similar to those already existing in the State governments, and
some of these being of vital importance to State authority and
State legislation, it is not to be admitted that a mere grant
of such powers in affirmative terms to Congress does per se
transfer an exclusive sovereignty on such subjects to the latter.
On the contrary, a reasonable interpretation of that instrument
necessarily leads to the conclusion, that the powers so granted
are never exclusive of similar powers existing in the States,
unless where the Constitution has expressly in terms given an
exclusive power to Congress, or the exercise of a like power
is prohibited to the States, or there is a direct repugnancy
or incompatibility in the exercise of it by the States. In all
other cases not falling within the classes already mentioned,
it seems unquestionable that the States retain concurrent
authority with Congress, not only upon the letter and spirit
of the eleventh amendment of the Constitution, but upon the
soundest principles of general reasoning. There is this reserve,
however, that, in cases of concurrent authority, where the laws
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of the States and of the Union are in direct and manifest
collision on the same subject, those of the Union, being the
supreme law of the land, are of paramount authority, and State
laws so far, and so far only, as such incompatibility exists must
necessarily yield. Such are the general principles by which my
judgment is guided in every investigation on constitutional
points. I do not know that they have ever been seriously
doubted. They commend themselves by their intrinsic equity,
and have been amply justified by the opinions of the great
men under whose guidance the Constitution was framed, as
well as by the practice of the government of the Union. To
desert them would be to deliver ourselves over to endless
doubts and difficulties, and probably to hazard the existence
of the Constitution itself.” Here, indeed, is a commentary on
the Constitution worthy of universal acceptation.

*%176 As the case of Gibbons v. Ogden has been much
relied on in the argument of these cases, and is constantly
appealed to as the authoritative assertion of the principle of
exclusiveness in the power in Congress to regulate commerce,
it is proper here to inquire how far the decision of Gibbons
v. Ogden affirms this principle, so often and so confidently
ascribed to it; and after all that has been said on this subject,
it may be matter *S00 of surprise to learn, that the court,
in the decision above mentioned, so far from affirming that
principle, emphatically disclaims all intention to pass upon
it. It is true that the court, in speaking of the power to
regulate commerce vested in Congress by the Constitution,
says, that, like all other powers vested in Congress, ‘it is
complete in itself, may be exercised to its utmost extent,
and acknowledges no limitations other than are comprised
by the Constitution.” How far exclusiveness in its nature
or in the modes of its exercise is indispensable to this
completeness of the power itself, the court does not say; but,
as has been already remarked, declares its intention not to
speak on these topics. These are the words of the court:-‘In
discussing the question whether this power is still in the
States, in the case under consideration, we may dismiss from
it the inquiry whether it is surrendered by the mere grant
to Congress, or is retained until Congress shall exercise the
power. We dismiss that inquiry, because it has been exercised,
and the regulations which Congress deemed it proper to
make are now in full operation. The sole question is, Can
a State regulate commerce with foreign nations and among
the States, while Congress is regulating it?” And, in fine,
upon this question of exclusiveness, the case of Wilson v. The
Blackbird Creek Marsh Company affirms, in language too
explicit for misapprehension, that the States, may, by their
legislation, create what may be obstructions of the means
of commercial intercourse, subject to the controlling and

paramount authority of Congress. The words of the court in
the case last mentioned are these:-‘If Congress had passed
any act which bore upon the case, any act in execution of
the power to regulate commerce, the object of which was to
control State legislation over those small navigable creeks
into which the tide flows, and which abound throughout the
lower country of the Middle and Southern States, we should
feel not much difficulty in saying that a State law coming in
conflict with such an act would be void. But Congress has
passed no such act. The repugnancy of the law of Delaware
to the Constitution is placed entirely on its repugnancy to the
power to regulate commerce with foreign nations and among
the several States; a power which has not been so exercised as
to affect the question. The act is not in violation of this power
in its dormant state.” (2 Peters, ,252.)

**%177 Inow proceed to inquire whether the exaction of one
dollar by New York from aliens arriving within her limits
from abroad by sea, can be denominated a regulation of
commerce, either according to the etymological meaning of
the word commerce, or according to its application in common
parlance. *501 Commerce, from con and mercis, critically
signifies a mutual selling or traffic, and in ordinary and
practical acceptation it means trade, bargain, sale, exchange,
barter; embracing these both as its means and its objects.
Different and metaphorical significations of the term can
doubtless be suggested by ingenious imaginations. Thus we
read in a great poet of ‘looks commercing with the skies'; but
this sublimated application of the term would badly accord
with the views of commerce in a mercantile sense, or with the

utilitarian spirit of this calculating and prosaic age. :

Commerce, from con and merx, which Vossius derives

from the Hebrew, to divide a part of his own for a part
of another's, to exchange, to bargain and sell, to trade
or traffic, to have intercourse for purposes of traffic.
Merchand, or merchant, from merx or mercs, contracted
from mercis, is by some derived from mercari, by others
from the Greek pépos, pars, quia res per partes venditur.
To merchand, to buy, to trade, to traffic.-Richardson's
Dictionary.

Does the law of New York operate either directly or
necessarily upon any one of these ingredients of commerce?
Does it look to them at all? With regard to the emigrant,
this law institutes no inquiry either as to his pursuits, or
his intentions, or his property. He may be a philosopher, an
agriculturist, a mechanic, a merchant, a traveller, or a man
of pleasure; he may be opulent, or he may be poor;-none
of these circumstances affect his admission. It is required,
upon his entering the State, that there be paid by or for
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him a given sum, graduated upon a calculation of benefit to
himself and to others similarly situated with himself,-or, if
you choose, upon a calculation of advantage to the State; but,
under whatever aspect it is viewed, wholly irrespective of
property or occupation. So far, then, as the emigrant himself is
considered, this imposition steers entirely clear of regulating
commerce, in any conceivable sense; it is literally a tax upon a
person placing himself within the sphere of the taxing power,
and the nature and character of the proceeding are in no wise
changed where payment shall be made by the master of the
vessel acting as the agent and on behalf of the emigrant. It
would still be purely an exercise of the great, indefeasible
right of taxation, which, it has been explicitly said by this
court, would extend to every subject but for the restriction
as to imports and exports imposed by the Constitution; a
right, too, expressly declared to belong to a branch of power
wholly different from the power to regulate commerce, and
forming no part of that power. Thus, in the case of Gibbons
v. Ogden, 9 Wheaton, 201, this court, speaking of the power
of laying duties or imposts on imports or exports, make use
of the following language:-‘We think it very clear, that it is
considered as a branch of the taxing power. It is so treated
in the first clause *502 of the eighth section. ‘Congress
shall have power to lay and collect taxes, duties, imposts,
and excises'; and before commerce is mentioned, the rule
by which the exertion of this power must be governed is
declared. It is that all duties, imposts, and excises shall be
uniform. In a separate clause of the enumeration, the power
to regulate commerce is given, as being entirely distinct
from the right to levy taxes and imposts, and as being a
new power not before conferred. The Constitution, then,
considers these two powers as substantive and distinct from
each other, and so places them in the enumeration it contains.
The power of imposing duties on imports is classed with the
power to levy taxes, and that seems to be its natural place.
But the power to levy taxes could never be considered as
abridging the right of the States on that subject, and they might
consequently have exercised it by levying duties on imports
or exports had the Constitution contained no prohibition on
this subject. This prohibition, then, is an exception to the
acknowledged power of the States to levy taxes; not from
the questionable power to regulate commerce.” Again, in the
same case, p. 200, it is declared that ‘there is no analogy
between the power of taxation and the power to regulate
commerce’; that the powers are not the same; that there is
neither affinity nor resemblance between them (p. 198). It
follows ex necessitate from this language, that the right to
regulate commerce must mean something essentially distinct
and separate from the power to impose duties or taxes upon

imports; and that the latter might exist independently of and
without the former. The assertion of the court here is too clear
and emphatic to be misapprehended; and it would seem to
follow by regular induction therefrom, that a tax directly upon
the master himself, in consideration of the emigrants brought
by him within the limits of the State, could not be within
the prohibition of the Constitution, unless those emigrants
could in legal or in ordinary acceptation be made to fall within
the meaning of the term imports. This would be absolutely
necessary, and by a different construction the authority of
Gibbons v. Ogden would be wholly overthrown. It is said,
upon the authority of Gibbons v. Ogden, that commerce
includes navigation, as a necessary means or instrument. Let
this, as a general proposition, be conceded, still it by no
means follows that navigation always implies commerce, and
much less does it follow that the instruments of commerce,
simply because they may be instruments, either as agents or
as property, are to be wholly exempted from burdens incident
to all other subjects of social polity. I will not contend that
the master, his vessel, and his mariners and passengers, are
not *503 all subject to proper regulations of commerce
enacted by Congress; the proposition I maintain is this: that
regulations of commerce do not embrace taxes on any or on
all the subjects above named, exacted within the just sphere
of the power imposing them. Thus, then, the assessment made
by New York is purely a tax, not a regulation of commerce;
but it is not a tax on imports, unless passengers can be
brought within this denomination; if they cannot, it is a tax
simply on persons coming within the jurisdiction of the taxing
power. And who shall deny or control this sovereign attribute,
when operating within its legitimate sphere? When and by
whom shall any restriction be put upon it beyond the point
to which it has been voluntarily and expressly conceded by
the Constitution? And this point, it is said, by the decision
of Gibbons v. Ogden, is established singly and determinately
in the prohibition to impose taxes on imports. With regard
to this essential and sovereign power of taxation, it may
be proper here to advert to the caution with which it was
granted, and the extreme jealousy which was manifested
towards any and every apprehended encroachment upon it by
the Constitution when it was offered for adoption. Against
such dreaded encroachment were pointed some of the most
strenuous objections of the opponents of the new government.
They insisted that revenue was as requisite to the purposes
of the local administrations as to those of the Union, and
that the former were at least of equal importance with the
latter to the happiness of the people; that it was therefore
as necessary that the State governments should be able to
command the means of supplying their wants, as that the
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national government should possess the like means in respect
to the wants of the Union; and they said that, as the laws
of the Union were to become the supreme law of the land,
and as the national government was to have power to pass
all laws necessary for carrying into execution the authorities
with which it was proposed to vest it, the national government
might at any time abolish the taxes imposed for State objects,
upon the pretence of an interference with its own. The
objections just stated, and the feeling of mistrust in which they
had their origin, the advocates of the Constitution found it
indispensable to remove; hence it is that in the Federalist we
find several numbers of that able work devoted particularly
to the purpose of reconciling the existence of the power
of taxation in the Federal government with its possession
and exercise on the part of the States, and nothing can be
more explicit than is the admission contained in these papers
of the independent and unqualified power in the States in
reference to this subject. In the thirty-second number *504

of the Federalist, the writer thus expresses himselfi:-‘1 am
willing here to allow, in its full extent, the justness of the
reasoning which requires that the individual States should
possess an independent and uncontrollable authority to raise
their own revenues for the supply of their own wants. And
making this concession, I affirm (with the exception of duties
on imports and exports) they would, under the plan of the
Convention, retain that authority in the most absolute and
unqualified sense; and that an attempt on the part of the
national government to abridge them in the exercise of it
would be a violent assumption of power, unwarranted by
any article or clause of its Constitution.” Again, in the same
number, speaking with respect to the prohibition on the States
from imposing duties on imports, it is said:-‘This restriction
implies an admission, that, if it were not inserted, the States
would possess the power it excludes; and it implies a further
admission, that as to all other taxes the authority of the
States remains undiminished.” Such were the principles and
doctrines of the Constitution as admitted, nay, urged, by the
advocates for its adoption; and it is thought that there is no
candid inquirer into the history of the times who will profess
to believe that, had their admission not been thus made and
earnestly pressed, the Constitution could have been accepted
by the States. The contemporaneous interpretation thus given
by the very fabricators of the instrument itself, confirmed,
as has been shown, by the decision of Gibbons v. Ogden, is
perhaps more emphatically declared in the later decision of
this court in the case of the Providence Bank v. Billings, 4
Peters, 561, where the court expresses itself in the following
language:-‘That the taxing power is of vital importance, that
it is essential to the existence of government, are truths which

it cannot be necessary to affirm. They are acknowledged and
assented to by all. It would seem that the relinquishment of
such a power is never to be assumed. We will not say that a
State may not relinquish it; that a consideration sufficiently
valuable to induce a partial release of it may not exist; but
as the whole community are interested in maintaining it
undiminished, that community has a right to insist that its
abandonment ought not be presumed in a case in which the
deliberate purpose of the State to abandon it does not appear.’
Can it be admitted, then,-can it be established by any correct
reasoning,-that this high sovereign attribute, pronounced by
this court to be of vital importance, and essential to the
existence of a government, must be yielded, upon mere
implication, to a theory based on no express authority, but
on construction alone,-not recommended by superior utility,
but *505 greatly embarrassing in practice the theory of
exclusive power in Congress to regulate commerce?

*%178 The inquiry next in order, and growing out of the
aforegoing views, is this:-Can the emigrant, or passenger on
whom the tax is assessed, on his arrival within the State
be properly denominated an import? It has been contended
that he may, because, according to the classical derivation of
the term from importare, or in and porta, he has, like every
thing else in the ship, been brought in. The advocates of this
etymological interpretation should be cautious of adopting it,
since it might imply too much, may lead to strange confusion,
and ultimately to conclusions directly adverse to those they
would deduce from it. Thus, if the alien passenger is an
import, simply from the fact of being brought into the State,
will not the master and mariners also be imports, precisely for
the same reason, although they may be natives and inhabitants
of, and merely returning to, the country and port at which
the vessel arrives, and thus, if imported, must be imported
home, having equally sustained, a short time previously, when
temporarily leaving that home, the character also of exports?
Again: under this interpretation a dilemma might arise as
to whether the ship, as she had been brought in, would not
likewise be an import, or whether the ship had imported the
crew, or the crew the ship; for although the latter would
have been conducted into port by the former, it would be
literally true that they would have been brought in by her.
These departures from the common and received acceptation
of language may give rise to distinctions as astute as those
in Scriblerius upon the famous bequest of Sir John Swale of
all his black and white horses, and equally useful with those
either in the development of truth or the establishment of
justice. But the strict etymologists have this further difficulty
to encounter. It is said by Livy, and by Varro, in his book
De Lingua Latina, that the Romans when they laid out a
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town, as a religious ceremony observed on such occasions,
delineated its boundaries with a plough; and that wherever
they designed there should be a gate, they took up the plough
and left a space. Hence the word porta, a gate, a portando
aratrum. Those, then, who will insist upon etymological
acceptation, necessarily place themselves, as imported, within
the gate; in other words, within the municipal authority of the
State, and by consequence within the acknowledged operation
of its laws. But such critical derivation cannot be admitted
as accordant either with common acceptation or general
experience; by these the term imports is justly applicable to
articles of trade proper,-goods, chattels, property, subjects in
their nature passive and having no volition,-not to *506
men whose emigration is the result of will, and could
not be accomplished without their codperation, and is as
much their own act as it is the act of others; nay, much
more so. The conclusion, then, is undeniable, that alien
passengers, rational beings, freemen carrying into execution
their deliberate intentions, never can, without a singular
perversion, be classed with the subjects of sale, barter, or
traffic; or, in other words, with imports.

**179 The law of New York has been further assailed in
argument, as being an infraction of the fourteenth article of
the treaty of amity and commerce negotiated between Great
Britain and the United States in the year 1794, by which article
it is provided that ‘there shall be between all the dominions of
his Majesty in Europe, and the territories of the United States,
a reciprocal and perfect liberty of commerce and navigation.
The people and the inhabitants of the two countries shall
have liberty freely and securely, and without hindrance and
molestation, to come with their ships and cargoes to the
lands, countries, cities, ports, places, and rivers within the
dominions and territories aforesaid, and to enter into the
same; to resort there, and to remain and reside there without
any limitation of time; also to hire and possess houses and
warehouses for the purposes of their commerce; and generally
the merchants and traders on each side shall enjoy the most
complete protection and security for their commerce, but
subject always, as to what respects this article, to the laws and
statutes of the two countries respectively.’

It has been insisted that the article of the treaty just cited,
having stipulated that British subjects shall have liberty freely
and securely, and without hindrance, to come with their ships
and cargoes to the lands, countries, cities, ports, &c., and
to remain and reside for the purposes of their commerce;
and the second clause of the sixth article of the Constitution
having declared the Constitution and the laws of the United
States, made in pursuance thereof, and treaties made under

the authority of the United States, to be the supreme law of
the land, the laws of New York, being in derogation of the
fourteenth article of the treaty of 1794, are unconstitutional
and void. the fourteenth article of the treaty of 1794, having
expired by limitation of time anterior to the enactment of
the statutes complained of, it cannot in terms, as a part of
that compact, be brought to bear upon this case. The same
provision, however, with the single variation that British
subjects are placed on the same footing with other foreigners
who shall be admitted to enter American ports, was renewed
by the first article of the treaty of 1815, and by the third
article of the same treaty was *507 continued for four years.
Subsequently, by the fourth article of the Convention with
Great Britain of 1818, it was extended for ten years, and
finally, by the first article of the Convention with the same
power of the 6th of August, 1827, for an indefinite period,
but liable to be terminated upon notice, from either of the
contracting parties, of twelve months from and after the 20th
day of October, 1828. The fourteenth article of the treaty
of 1794, or rather its effect and meaning, with the variation
above, engrafted on the treaty of 1815, may be considered as
subsisting at the present time. Before examining particularly
the force of the objection founded upon this stipulation, and
of the effect sought to be imparted to it from the clause of the
Constitution adduced in its support, I cannot forbear to recur
to my opinion expressed on a former occasion, it being the
view I still entertain as to what should be the interpretation of
the second clause of the sixth article of the Constitution. The
opinion referred to is as follows:--

**180
feared, is sometimes expounded without those qualifications

‘This provision of the Constitution, it is to be

which the character of the parties to that instrument, and
its adaptation to the purposes for which it was created,
necessarily imply. Every power delegated to the Federal
government must be expounded in coincidence with a perfect
right in the States to all that they have not delegated; in
coincidence, too, with the possession of every power and
right necessary for their existence and preservation; for it is
impossible to believe that these ever were, either in intention
or in fact, ceded to the general government. Laws of the
United States, in order to be binding, must be within the
legitimate powers vested by the Constitution. Treaties, in
order to be valid, must be made within the scope of the same
powers; for there can be no authority of the United States,
save what is derived mediately or immediately, and regularly
and legitimately, from the Constitution. A treaty no more than
an ordinary statute can arbitrarily cede away any one right of
a State, or of any citizen of a State.” (5 Howard, 613.)
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Admitting this fourteenth article of the treaty to be in full
force, and that it purported to take from the State of New
York the right to tax aliens coming and commorant within
her territory, it would be certainly incompetent for such a
purpose, because there is not, and never could have been, any
right in any other agent than her own government to bind her
by such a stipulation. In the next place, the right of taxation
claimed by New York can by no rational construction of it be
made to conflict with a correct comprehension of the treaty
stipulations in question. These neither express nor imply
any thing more *508 than security for free, but regular,
legitimate commercial intercourse, between the people of
the contracting nations, and exemption from burdens or
restrictions inconsistent with such intercourse; for this was
the sole purpose either contemplated or professed. If these
stipulations can be extended beyond this meaning, and, under
the terms ‘shall have liberty freely and securely to come
and enter the ports of the country, and to remain and reside
and to hire and occupy houses for the purposes of their
commerce,’ there can be claimed the right to withdraw, for
an indefinite period, either the persons or the property of
aliens from the power of taxation in the States, then there is
asserted for Congress or the executive the power of exerting,
through foreign governments and foreign subjects, a control
over the internal rights and polity of the States, which the
framers of the Constitution and the decisions of this court,
already quoted, have denied to the government in the exercise
of its regular domestic functions. It would be difficult to
limit, or even to imagine, the mischiefs comprised in such
an interpretation of the treaty stipulations above mentioned.
As one example of these, if it should suit the commercial
speculations of British subjects to land within the territory
of any of the States cargoes of negroes from Jamaica, Hayti,
or Africa, it would be difficult, according to the broad
interpretation of the commercial privileges conferred by those
stipulations, to designate any legitimate power in the States
to prevent this invasion of their domestic security. According
to the doctrines advanced, they could neither repulse nor tax
the nuisance.

**181 The argument constructed by counsel and by some
of the judges upon the provisions of the act of Congress
authorizing the importation of the tools of mechanics, their
clothing, &c.; free from duties, presents itself to my mind
as wanting in logical integrity, and as utterly destructive
of positions which those who urge this argument elsewhere
maintain. The exemption allowed by Congress can correctly
be made to signify nothing more than this: that the general
government will not levy duties on the private effects

of certain classes of persons who may be admitted into
the country. But, by any rule of common sense, can this
exemption be made to signify permission to those persons to
land at all events in the States? It asserts or implies no such
thing; much less does it convey a command, or the power
to issue a command, to the States to admit them. Must not
this benefit of exemption from duties be always in enjoyment
subordinate to and dependent upon the right of the owner of
the property exempted to enter the country? This is inevitable,
unless it be contended that a mere forbearance to exact duties
on the property is identical with *509 ordering the admission
of its owner; thus making the man the incident of the property,
and not the property that of the man,-a reductio in absurdum,
which cannot be escaped from by those who deduce the
right of admission from the act of Congress. But are those
who assume this ground aware that it is destructive of other
positions which they themselves have not only conceded, but
even insist upon? They have admitted the power or right of
self-preservation in the States, and, as a means of securing
this right, the power of excluding felons, convicts, paupers,
and persons infected; but according to this argument, based
upon the acts of Congress and on the treaty stipulations for
free access and commorancy, all must be permitted to land and
to remain; for these acts of Congress and treaty stipulations
contain no exceptions in favor of the safety of the States; they
are general, and in their terms ride over all such considerations
as health, morals, or security amongst the people of the States.
This argument cannot be maintained. The true interpretation
of the act of Congress referred to is this: tools, clothing, and
personal property of mechanics, are goods, chattels, imports,
in the known and proper sense of the term imports; Congress,
having under the Constitution the power to impose duties on
these, possess the correlative right of exempting them from
duties; this they have done, and nothing beyond this. Congress
have not pretended to declare permission to the mechanic,
or to any other description of person, directly, to come into
the States, because they have no such direct power under the
Constitution, and cannot assume or exercise it indirectly.

I will now consider the second head of objection to the
legislation of New York, as propounded in the division stated
in the commencement of this opinion, namely, the alleged
right of Congress to regulate exclusively the admission of
aliens, as a right comprehended within the commercial power,
or within some other implication in the Constitution.

*%182 Over aliens, qua aliens, no direct authority has been
delegated to Congress by the Constitution. Congress have
the right to declare war, and they are bound to the duty of
repelling invasions. They have the power, too, to establish a
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uniform rule of naturalization. By an exercise of the former
power, Congress can place in the condition of alien enemies
all who are under allegiance to a nation in open war with the
United States; by an exercise of the second, they can extend
to alien friends the common privileges of citizens. Beyond
these predicaments put by the Constitution, and arising out
of the law of nations, where is the power in Congress to deal
with aliens, as a class, at all? and much more the power, when
falling within *510 neither of the aforegoing predicaments,
to invite them to or to repel them from our shores, or to
prescribe the terms on which, in the first instance, they shall
have access to, and, if they choose, residence within, the
several States,-and this, too, regardless of the considerations
either of interest or safety deemed important by the States
themselves? The Constitution, confessedly, has delegated no
such direct power to Congress, and it never can be claimed
as auxiliary to that which, in a definite and tangible form, can
nowhere be found within that instrument.

The power to regulate the admission, as implied in the right
of banishment or deportation, of aliens, not the citizens or
subjects of nations in actual war with the United States,
was at one period of our history assumed by the Federal
government; and a succinct review of the arguments by which
this pretension was sought to be sustained must expose its
absolute fallacy.

Congress, it was insisted, could exert this power under the
law of nations, to which aliens are properly amenable. To this
it was answered, that, under the law of nations, aliens are
responsible only for national offences,-offences in which their
nation bears a part; they are then alien enemies. That alien
friends, on the other hand, owe a temporary allegiance to the
government under which they reside, and for their individual
offences committed against the laws of that government they
are responsible, as other members of the community, to the
municipal laws.

Again, it was asserted that the right was vested in Congress
under the power to make war, and under the power and
the duty to prevent invasion. The obvious refutation of this
argument was furnished in the reply, that alien friends could
not be the subjects of war (public national conflict), nor in any
sense the instruments of hostile invasion, such invasion being
an operation of war. Neither could they fall within the power
vested by the Constitution to grant letters of marque and
reprisal, as an equivocal authority partaking of the characters
of war and peace; ‘reprisal being a seizure of foreign persons
and property, with a view to obtain that justice for injuries
done by one state or its members, for which a refusal of the

aggressors requires such a resort to force under the law of
nations. It must be considered as an abuse of words to call
the removal of persons from a country a seizure or a reprisal
on them; nor is the distinction to be overlooked between
reprisal on persons within the country, and under the faith
of its laws, and on persons out of the country.” (Madison's
Report.) It may, then, be correctly affirmed, that by no direct
delegation of *511 power by the Constitution,-not by the
power to declare war, not by the power to make reprisals,
not by the more general power to punish offences against
the laws of nations, nor by the power and duty of repelling
invasion,-has the right been given to Congress to regulate
either the admission or the expulsion of alien friends. Does
such a right result from any rational or necessary implication
contained in the Constitution? We find that, even anterior
to the adoption of this instrument, attempts were made to
ascribe to it the delegation of such a power by the ninth
section of the first article, and this ascription was strenuously
urged as a reason against its adoption. The objection, whether
fairly or uncandidly urged, was founded, no doubt, upon some
ambiguity of language of the ninth section; an ambiguity
perfectly explained by contemporaneous exposition, and by
the written history of its progress and ultimate adoption.
Let us see how this section has been interpreted at its date
by those who bore the chief part in the formation of the
Constitution; and who, to commend it when completed to
their countrymen, undertook and accomplished an able and
critical exposition of its every term. We shall see, by the
almost unanimous declaration of these sages, that the clause
and article in question was intended to apply to the African
slave-trade, and to no other matter whatever. Thus, in the
forty-second number of the Federalist, it is said by Mr.
Madison, speaking of the section and article in question:-‘It
were doubtless to be wished that the power of prohibiting the
importation of slaves had not been postponed until the year
1808, or rather that it had been suffered to have immediate
operation. But it is not difficult to account, either for this
restriction on the general government, or for the manner in
which the whole clause is expressed. It ought to be considered
as a great point gained in favor of humanity, that a period
of twenty years may terminate for ever within these States
a traffic which has so long and so loudly upbraided the
barbarism of modern policy.” Again he says,-‘Attempts have
been made to pervert this clause into an objection against
the Constitution, by representing it on one side as a criminal
toleration of an illicit practice, and on another, as calculated to
prevent voluntary and beneficial emigrations from Europe to
America. I mention these misconstructions, not with a view to
give them an answer,-for they deserve none,-but as specimens
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of the manner and spirit in which some have thought fit to
conduct their opposition to the proposed government.’

*%183 Before proceeding farther with the history of this
article, it will be well to contrast the view of its scope
and objects, as given in the quotation just made from
the Federalist, with the *512 arguments of the counsel
who press this article as evidence of an intention to vest
in Congress the sole power of controlling the admission
of aliens; subsequently, at least, to the year 1808. It is
strenuously urged by them, that the introduction of aliens has
always been accordant with the policy of the government, and
so highly promotive of advantage to the country in clearing
and cultivating its forests, and increasing its physical strength,
that the power of interfering with these important objects
should not be subjected to the hazard of State abuses, but
that they should be intrusted to the Federal government alone.
Yet the learned counsel will be somewhat surprised to hear
that the migration or importation he so zealously advocates
is proved (by contemporaneous authority, on which he rests
his argument) to be ‘an unnatural traffic, which has so long
and so loudly upbraided the barbarism of modern policy’; and
that ‘it ought to be regarded as a great point gained in favor of
humanity, that a period of twenty years might terminate it for
ever in these States.” For such, and such only, is the migration
limited to the States for twenty years, by the ninth section of
the fourth article, on which counsel found themselves; such
only the migration over which the Constitution has given
power to Congress, as the natural meaning of the section
signifies, and which alone it was intended to convey, as we

are told by those who framed it. **

ok
3 Madison Papers, August 21st, 1787. 1. Proposition by

Mr. Martin against article 7. Motion to exclude slave-
trade (Vol. III, p. 1388). Mr. Rutledge, Mr. Ellsworth,
and Mr. Pinckney, all opposed to Mr. Martin's motion
(pp. 1388 and 1389). August 22.-Mr. Sherman, though
against slave-trade, was opposed to taking it from the
States (p. 1390). Colonel Mason thought it immoral and
dangerous, and was for its immediate abolition (pp. 1390,
1391). Mr. Ellsworth opposed to interference; if it was
so immoral as to require interference, they ought to
abolish it, and free all slaves (p. 1391); that slaves were
necessary, and must be imported for use in the sickly rice-
swamps of South Carolina and Georgia (p. 1392). Mr.
Pinckney, General Pinckney, Mr. Baldwin, Mr. Wilson,
Mr. Gerry, Mr. Dickinson, Mr. Williamson, Mr. Rutledge,
Mr. Sherman, (Vol. III. pp. 1392-1397,) all treat of this
article as applicable only to the slave-trade.

If the history of the ninth section of article fourth be traced,
in the proceedings of the Convention, from its introduction
into that body until finally moulded and engrafted upon the
Constitution (3 Madison Papers, from p. 1388 to p. 1673), it
will be found that not one member of the Convention ever
treated this section in other terms, or as designed for any
other purpose, than as a power specially given to Congress
by that section alone to abolish the foreign slave-trade from
the period limited by that section, with the exception of a
single observation of Colonel Mason of Virginia, that the
provision as it stood might be necessary in order to prevent
the introduction of convicts; but not pretending to extend the
power of Congress beyond these and the foreign slave-trade.
*513

*%184 The migration or importation embraced in it is in the
debates uniformly and plainly called the slave-trade by certain
Southern States, which the Convention would have abolished
by the Constitution itself, but for the avowed necessity of
propitiating those States by its toleration for twenty years.
There, too, it will be seen that Mr. Gouverneur Morris, with
a frankness and sagacity highly creditable, objected to the
ambiguous language in which the section was proposed and
adopted. He said ‘he was for making the clause read at
once, ‘the importation of slaves' into North Carolina, South
Carolina, and Georgia shall not be prohibited, &c. This,
he said, was most fair, and would avoid the ambiguity by
which, under the power with regard to naturalization, the
liberty reserved to the States might be defeated. He wished
it to be known, also, that this part of the Constitution was
a compliance with those States.” (3 Madison Papers, 1427
and 1478.) A portion of the Convention objected to an
open sanction of the slave-trade upon the very face of the
Constitution, whilst the Southern States would not yield their
views of their own interests or necessities; hence, in the
spirit of compromise, the section was unfortunately permitted
to retain the ambiguity objected to by Mr. Morris; and
hence, too, the color given for those misconstructions of the
restriction on the general government, and the manner in
which it is expressed, so decidedly reprehended in the number
of the Federalist already quoted. This ninth section of the
fourth article of the Constitution has, on a former occasion,
been invoked in support of the power claimed for the Federal
government over alien friends. The supporters in Congress of
the alien law, passed in 1798, endeavoured to draw from this
very section a justification of that extraordinary enactment;
and as their argument deduced from it is, perhaps, as cogent
as any likely to be propounded at this day, it may be properly
adverted to as a fair sample of the pretension advanced in
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this case, and of the foundation on which it seeks to plant
itself. The argument alluded to was by a committee of the
House of Representatives, and is in these words:-‘That as the
Constitution has given to the States no power to remove aliens
during the period of the limitation under consideration, in the
mean time, on the construction assumed, there would be no
authority in the country to send away dangerous aliens, which
cannot be admitted.” Let the comment of a truly great man
on these startling heresies expose their true character. ‘It is
not,” says Mr. Madison, ‘the inconclusiveness of the general
reasoning on this passage which chiefly calls the attention to
it. It is the principle assumed by it, that the powers held by
the States *514 are given to them by the Constitution of the
United States, and the inference from this principle, that the
powers supposed to be necessary, which are not so given to
the State governments, must reside in the government of the
United States. The respect which is felt for every portion of
the constituted authorities forbids some reflections which this
singular paragraph might excite; and they are the more readily
suppressed, as it may be presumed with justice, perhaps, as
well as candor, that inadvertence may have had its share in
the error. It would be unjustifiable delicacy, nevertheless, to
pass by so portentous a claim without a monitory notice of the
fatal tendency with which it would be pregnant.” (Madison's
Report.) The assertion of a general necessity for permission to
the States from the general government, either to expel from
their confines those who are mischievous or dangerous, or
to admit to hospitality and settlement whomsoever they may
deem it advantageous to receive, carries with it either a denial
to the former, as perfect original sovereignties, of the right of
self-preservation, or presumes a concession to the latter, the
creature of the States, wholly incompatible with its exercise.

*%185 This authority over alien friends belongs not, then, to
the general government, by any express delegation of power,
nor by necessary or proper implication from express grants.
The claim to it is essentially a revival of what public sentiment
so generally and decisively condemned as a usurpation in the
alien law of 1798; and however this revival may at this time
be freed from former imputations of foreign antipathies or
partialities, it must, nevertheless, be inseparable from-nay, it
must be the inevitable cause of far greater evils-jealousy, ill-
feeling, and dangerous conflict between the members of this
confederacy and their common agent.

Thus far I have preferred to consider this case as depending
rather upon great fundamental principles, inseparable from
the systems of government under which this country is placed,
than as dependent upon forms of pleading, and conclusions
deducible from those forms. But judging of the case in the

latter aspect as moulded by those forms, it seems to fall
directly within the operation of a precedent settled by this
court, which must, if regarded, decide the law to be with the
defendant in error. By they second count in the declaration,
it is averred that the defendant below (the plaintiff in error),
being the master of the ship Henry Bliss, in violation of
the laws of New York, brought into the port of New York,
and there actually landed the same, two hundred and ninety-
five passengers; the demurrer to the declaration, admitting
the truth of these averments places the locale of the origin,
as well as the infraction *515 of the obligation declared
on, within the municipal authority of the State, and without
the pale of the authority of Congress to regulate commerce
with foreign nations. In this view, this case is brought, not
only within the reasoning, but within the literal terms, of
the decision of The City of New York v. Miln, and must be
sustained upon the authority of that decision, were there no
other grounds on which it could be supported. But as it is
manifest that this case involves the high, and what this court
has asserted (with the single exception of taxes on imports) to
be the perfect and undiminished and indispensable, power of
taxation in a sovereign State, it would have seemed to me a
species of delinquency not to make that right the prominent
and controlling subject of investigation and decision, or to
have forborne to vindicate it in its full integrity.

Between this case and that of Norris v. The City of Boston,
there are some shades of difference; they are such, however,
as by me are not regarded as essential; both the cases rest in
reality upon the right of taxation in the States; and as the latter
case has been examined with so much more of learning and
ability than I could have brought to its investigation, by his
Honor the Chief Justice, I shall content myself with declaring
my entire concurrence in his reasonings and conclusions upon
it.

It is my opinion that the judgment of the Court for the Trial
of Impeachments and Correction of Errors in New York, and
the judgment of the Supreme Judicial Court of Massachusetts,
should be affirmed.

*%186 NOTE.-In the opinions placed on file by some of the
justices constituting the majority in the decision of this case,
there appearing to be positions and arguments which are not
recollected as having been propounded from the bench, and
which are regarded as scarcely reconcilable with the former
then examined and replied to by the minority, it becomes
an act of justice to the minority that those positions and
arguments, now for the first time encountered, should not
pass without comment. Such comment is called for, in order
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to vindicate the dissenting justices, first, from the folly of
combating reasonings and positions which do not appear upon
the record; and, secondly, from the delinquency of seeming
to recoil from exigencies, with which, however they may be
supposed to have existed, the dissenting justices never were
in fact confronted. It is called for by this further and obvious
consideration, that, should the modification or retraction of
opinions delivered in court obtain in practice, it would result
in this palpable irregularity; namely, that opinions, which,
as those of the *516 court, should have been premeditated
and solemnly pronounced from the bench antecedently to the
opinions of the minority, may in reality be nothing more than
criticisms on opinions delivered subsequently in the order
of business to those of the majority, or they may be mere
afterthoughts, changing entirely the true aspect of causes as
they stood in the court, and presenting through the published
reports what would not be a true history of the causes decided.

Examples of diversity between the opinions in this cause,
comprehended as they were delivered in court, and as
subsequently modified, will now be adverted to. The first is
found in the solecism, never propounded, perhaps, from any
tribunal,-one, indeed, which it might have been supposed no
human imagination, not the most fruitful in anomalies, could
ever conceive,-‘that the action of the Federal government by
legislation and treaties is the action of the States and their
inhabitants.” If this extraordinary proposition can be taken
as universally or as generally true, then State sovereignty,
State rights, or State existence even, must be less than empty
names, and the Constitution of the United States, with all its
limitations on Federal power, and as it has been heretofore
generally understood to be a special delegation of power, is a
falsehood or an absurdity. It must be viewed as the creation
of a power transcending that which called it into existence;
a power single, universal, engrossing, absolute. Every thing
in the nature of civil or political right is thus ingulfed in
Federal legislation, and in the power of negotiating treaties.
History tells us of an absolute monarch who characterized
himself and his authority by the declaration, ‘I am the
State.” This revolting assertion of despotism was, even in
the seventeenth century, deemed worthy of being handed
down for the reprobation of the friends of civil and political
liberty. What, then, must be thought in our day, and in future
time, of a doctrine which, under a government professedly
one of charter exclusively, claims beyond the terms of that
charter, not merely the absolute control of civil and political
rights, but the power to descend to and regulate ad libitum
the private and personal concerns of life. Thus the ground
now assumed in terms for the Federal government is, that the
power to regulate commerce means still ‘more especially’ the

power to regulate ‘personal intercourse.” Again, it is asserted
that the Federal government, in the regulation of commerce,
‘may admit or may refuse foreign intercourse partially or
entirely.” If those who resort to this term intercourse mean
merely commercial transactions as generally understood,
their argument is an unmeaning variation of words, and
is worth nothing. They obtain by the attempted *517

substitution no new power. They have the power to regulate
commerce, and nothing beyond this. Commercial intercourse
is simply commerce. But if they adopt the word intercourse
singly, in its extended and general acceptation, and without
the proper qualifying adjunct, they violate the text and the
meaning of the Constitution, and grasp at powers greatly
beyond the scope of any authority legitimately connected with
commerce as well understood. The term commerce, found
in the text of the Constitution, has a received, established,
and adjudged acceptation. The wise men who framed the
Constitution designed it for practical application. They
preferred, therefore, to convey its meaning in language which
was plain and familiar, and avoided words and phrases which
were equivocal, unusual, or recondite, as apt sources of future
perplexity. They well understood the signification of the word
intercourse, and knew it was by no means synonymous with
the word commerce; they shunned, therefore, the ambiguity
and seeming affection of adopting it, in order to express their
meaning when speaking of commerce. This word intercourse,
nowhere found in the Constitution, implies infinitely more
than the word commerce. Intercourse ‘with foreign nations,
amongst the States, and with the Indian tribes.” Under
this language, not only might national, commercial, or
political intercourse be comprehended, but every conceivable
intercourse between the individuals of our own country and
foreigners, and amongst the citizens of the different States,
might be transferred to the Federal government. And thus we
see that, with respect to intercourse with aliens, in time of
peace, too, it is now broadly asserted that all power has been
vested exclusively in the Federal government. The investiture
of power in Congress under this term would not be limited by
this construction to this point. It would extend, not only to the
right of going abroad to foreign countries, and of requiring
licenses and passports for that purpose; it would embrace
also the right of transit for persons and property between the
different States of the Union, and the power of regulating
highways and vehicles of transportation. We have here a few
examples of the mischiefs incident to the doctrine which
first interpolates into the Constitution the term intercourse in
lieu of the word commerce contained in that instrument, and
which then, by an arbitrary acceptation given to this term,
claims for Congress whatsoever it may be thought desirable
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to comprise within its meaning. By permitting such an abuse,
every limit may be removed from the power of the Federal
government, and no engine of usurpation could be more
conveniently devised than the introduction of a favorite word
which the interpolator *518 would surely have as much right
to interpret as to introduce. This would be fulfilling almost
to the letter the account in the Tale of a Tub, of Jack, Peter,
and Martin engaged in the interpretation of their father's will.
Once let the barriers of the Constitution be removed, and the
march of abuse will be onward and without bounds.

Mr. Justice NELSON, dissenting.

NORRIS v. CITY OF BOSTON, AND SMITH v. TURNER.

**187 Ihave examined particularly the opinion of the Chief
Justice delivered in these cases of Smith v. Turner, and Norris
v. The City of Boston, and have concurred, not only in its
conclusions, but in the grounds and principles upon which it
is arrived at; and am in favor of affirming the judgments in
both cases.

Mr. Justice WOODBURY, dissenting.

NORRIS v. CITY OF BOSTON, AND SMITH v. TURNER.

In relation to the case of Turner v. Smith, from New York, I
wish merely to express my non-concurrence with the opinions
pronounced by the majority of this court. But standing more
intimately connected with the case of Norris v. Boston, by my
official duties in the First Circuit, I feel more obliged to state,
in some detail, the reasons for my opinion, though otherwise
content to acquiesce silently in the views expressed by the
Chief Justice; and though not flattering myself with being
able, after the elaborate discussions we have just heard, to
present much that is either novel or interesting.

The portion of the statute of Massachusetts which in this case
is assailed, as most questionable in respect to its conformity
with the Constitution, is the third section. The object of that
is to forbid alien passengers to land in any port in the State,
until the master or owner of the vessel pays ‘two dollars
for each passenger so landing.” The provisions in the other
sections, and especially the second one, requiring indemnity
for the support of lunatics, idiots, and infirm persons on board
of vessels before they are landed, if they have been or are
paupers, seem admitted by most persons to be a fair exercise
of the police powers of a State.

This claim of indemnity is likewise excused or conceded
as a power which has long been exercised by several
of the Atlantic States in self-defence against the ruinous
burdens which would otherwise be flung upon them by the

incursions of paupers from abroad, and their laws are often as
stringent against the introduction of that class of persons from
adjoining *519 States as from foreign countries. (Revised
Statutes of New Hampshire, ch. 67, § 5; 5 Howard, 629.)

Such legislation commenced in Massachusetts early after
our ancestors arrived at Plymouth. It first empowered the
removal of foreign paupers. (See Colonial Charters and Laws,
1639, p. 173, and 1692, p. 252.) It extended next to the
requisition of indemnity from the master, as early as the year
1701. (See Statute of 13 Wm. III., Ibid. 363.) But while
it embraced removals of paupers not settled in the Colony,
and indemnity required from the master for the support of
foreigners introduced by sea, I do not think it assumed the
special form used in the third section of this statute, until the
year 1837, after the decision in the case of The City of New
York v. Miln, 11 Peters, 107. I shall not, therefore, discuss
further the provisions in the second section of the statute;
for, at all events, the requisitions of that section, if not by all
admitted to be constitutional, are less objectionable than those
of the third; and if the last can be vindicated, the first must be,
and hence and last has constituted the burden of the arguments
on both sides.

*%188 It will be remembered that this third section imposes
a condition on landing alien passengers, or, in other words,
levies a toll or fee on the master for landing them, whether
then paupers or not, and that the present action is to recover
back the money which has been collected from the master for
landing such passengers.

After providing, in the following words, that, ‘when any
vessel shall arrive at any port or harbour within the State, from
any port or place without the same, with alien passengers on
board, the officer or officers whom the mayor and aldermen
of the city, or the selectmen of the town, where it is proposed
to land such passengers, are hereby authorized and required
to appoint, shall go on board such vessel and examine into the
condition of said passengers.” The third section of the statute
declares that ‘no alien passenger, other than those spoken
of in the preceding section, shall be permitted to land, until
the master, owner, consignee, or agent of such vessel shall
pay to the regularly appointed boarding officer the sum of
two dollars for each passenger so landing; and the money so
collected shall be paid into the treasury of the city or town, to
be appropriated as the city or town may direct for the support
of foreign paupers.’

It is conceded that the sum paid here on account of ‘alien
passengers' was demanded of them, when coming in some
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‘vessel,” and was collected after she arrived at a ‘port or
harbour within the State.” Then, and not till then, the master
was required to pay two dollars for each before landing, ‘to
be *520 paid into the treasury of the city or town, to be
appropriated as the city or town may direct for the support of
foreign paupers.’

By a subsequent law, as the foreign paupers had been made
chargeable to the State treasury, the balances of this fund in
the different towns were required to be transferred to that
treasury.

After careful examination, I am not satisfied that this exercise
of power by a State is incapable of being sustained as a matter
of right, under one or all of three positions.

1st. That it is a lawful exercise of the police power of the State
to help to maintain its foreign paupers.

2d. If not, that it may be regarded as justified by the sovereign
power which every State possesses to prescribe the conditions
on which aliens may enjoy a residence within, and the
protection of, the State.

3d. Or it may be justified under the municipal power of the
State to impose taxes within its limits for State purposes. I
think, too, that this power has never been ceded to the general
government, either expressly or by implication, in any of the
grants relied on for that purpose, such as to lay duties on
imports, or to prohibit the importation of certain persons after
the year 1808, or to regulate commerce.

Under the first ground of vindication for the State, the
whole statute was most probably enacted with the laudable
design to obtain some assistance in maintaining humanely the
large number of paupers, and persons likely soon to become
paupers, coming to our shores by means furnished by the
municipal authorities in various parts of Europe. (See 3 Ex.
Doc. of 29th Congress, 2d Session, No. 54.) Convicts were
likewise sent, or preparing to be sent, hither from some cities
on the Continent. (Ibid.)

**189 A natural desire, then, would exist, and would appear
by some law, to obtain, first, indemnity against the support
of emigrants actually paupers, and likely at once to become
chargeable; and, secondly, funds to maintain such as, though
not actually paupers, would probably become so, from this
class of aliens.

It is due to the cause of humanity, as well as the public
economy of the State, that the maintenance of paupers,

whether of foreign or domestic origin, should be well
provided for. Instead of being whipped or carted back to
their places of abode or settlement, as was once the practice
in England and this country in respect to them; or, if
aliens, instead of being reshipped over a desolate waste of
ocean, they are to be treated with kindness and relieved or
maintained. But still, if feasible, it should, in justice, be at the
*521 expense of those introducing them, and introducing the
evils which may attend on them. This seems to have been the
attempt in this statute, and as such was a matter of legitimate
police in relation to paupers.

But those persons affected by the third section not being
at the time actual paupers, but merely alien passengers,
the expediency or right to tax the master for landing them
does not seem so clear, in a police view, as it is to exact
indemnity against the support of those already paupers. Yet
it is not wholly without good reasons, so far as regards the
master or owner who makes a profit by bringing into a State
persons having no prior rights there, and likely in time to
add something to its fiscal burdens and the number of its
unproductive inhabitants. He who causes this danger, and
is the willing instrument in it, and profits by it, cannot, in
these views, object to the condition or tax imposed by the
State, who may not consider the benefits likely to arise from
such a population a full counterbalance to all the anticipated
disadvantages and contingencies. But the aspect of the case is
somewhat different, looking at the tax as falling wholly on the
passenger. It may not be untrue, generally, that some portion
of a burden like this rests eventually on the passenger, rather
than the master or owner. (Neil v. State of Ohio, 3 Howard,
741-743.) Yet it does not always; and it is the master, and the
owners through him, who complain in the present action, and
not the passengers; if it fell on the latter alone, they would be
likely, not only to complain, but to go in vessels to other States
where onerous conditions had not been imposed. Supposing,
however, the burden in fact to light on them, it is in some,
though a less degree, and in a different view, as a matter of
right, to be vindicated.

Were its expediency alone the question before us, some, and
among them myself, would be inclined to doubt as to the
expendiency of such a tax on alien passengers in general,
not paupers or convicts. Whatever may be their religion,
whether Catholic or Protestant, or their occupation, whether
laborers, mechanics, or farmers, the majority of them are
believed to be useful additions to the population of the
New World, and since, as well as before our Revolution,
have deserved encouragement in their immigration by easy
terms of naturalization, of voting, of holding office, and all
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the political and civil privileges which their industry and
patriotism have in so many instances shown to be usefully
bestowed. (See Declaration of Independence; Naturalization
Law; 1 Lloyd's Debates, Gales and Seaton's ed., p. 1147,
Taylor v. Carpenter, 2 Woodbury & Minot.) If a design existed
in any statute to thwart this policy, or if *522 such were
its necessary consequence, the measure would be of very
questionable expediency. But the makers of this law may
have had no such design, and such does not seem to be the
necessary consequence of it, as large numbers of emigrants
still continue to arrive in Massachusetts when they would be
likely to ship for ports in other States where no such law
exists, if this operated on them as a discouragement, and like
other taxes when felt, or when high, had become in some
degree prohibitory.

**190 The conduct of the State, too, in this measure, as
a matter of right, is the only question to be decided by us,
and may be a very different one from its expendiency. Every
sovereign State possesses the right to decide this matter of
expediency for itself, provided it has the power to control
or govern the subject. Our inquiry, therefore, relates merely
to that power or right in a State; and the ground now under
consideration to support the exercise of it is her authority
to prescribe terms, in a police view, to the entry into her
boundaries of persons who are likely to become chargeable
as paupers, and who are aliens.

In this view, as connected with her police over pauperism,
and as a question of mere right, it may be fairly done by
imposing terms which, though incidentally making it more
expensive for aliens to come here, are designed to maintain
such of them and of their class as are likely, in many instances,
ere long to become paupers in a strange country, and usually
without sufficient means for support in case either of sickness,
or accident, or reverses in business. So it is not without
justification that a class of passengers from whom much
expense arises in supporting paupers should, though not at
that moment chargeable, advance something for this purpose
at a time when they are able to contribute, and when alone
it can with certainty be collected. (See New York v. Miln, 11
Peters, 156.) When this is done in a law providing against the
increase of pauperism, and seems legitimately to be connected
with the subject, and when the sum required of the master or
passenger is not disproportionate to the ordinary charge, there
appears no reason to regard it as any measure except what it
professes to be,-one connected with the State police as to alien
passengers, one connected with the support of paupers, and
one designed neither to regulate commerce nor be a source of
revenue for general purposes. (5 Howard, 626.)

The tax is now transferred to the State treasury, when
collected, for the reason that the support of foreign paupers
is transferred there; and this accords with an honest design to
collect the money only for that object. *523

The last year, so fruitful in immigration and its contagious
diseases of ship-fever and the terrific cholera, and the death of
so many from the former, as well as the extraordinary expense
consequent from these causes, furnish a strong illustration that
the terms required are neither excessive nor inappropriate.

There are many other reasons showing that this is legitimately
a police measure, and, as such, competent for the State to
adopt. It respects the character of those persons to come
within the limits of the State,-it looks to the benefits and
burdens deemed likely to be connected with their presence,-
it regards the privileges they may rightfully claim of relief,
whenever sick or infirm, though on shipboard, if within the
boundaries of the State,-it has an eye to the protection they
will humanely receive if merely in transitu through the State
to other governments, and the burdens which, in case of
disease or accidents, without much means, they may thus
throw upon the State. And the fund collected is expressly and
wholly applied, after deducting the expenses of its collection,
to ‘the support of foreign paupers.’

*%191 A police measure, in common parlance, often relates
to something connected with public morals; and in that
limited view would still embrace the subject of pauperism, as
this court held in 16 Peters, 625. But in law, the word police
is much broader, and includes all legislation for the internal
policy of a State. (4 Bl. Com., ch. 13.)

The police of the ocean belongs to Congress and the admiralty
powers of the general government; but not the police of the
land or of harbours. (Waring v. Clarke, 5 Howard, 471.)

Nor is it any less a police measure because money, rather than
a bond of indemnity, is required as a condition of admission
to protection and privileges. The payment of money is
sometimes imposed in the nature of a toll or license fee, but
it is still a matter of police. It is sometimes demanded in
the nature of charges to cover actual or anticipated expenses.
Such is the case with all quarantine charges. Substantially,
too, it is demanded under the indemnity given by the second
section, if the person becomes chargeable; and if that be
justifiable, so must be this; the fact that one is contingent
and the other absolute cannot affect their constitutionality.
Neither is it of consequence that the charge might be defrayed
otherwise, if the State pleased, as from other taxes or other
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sources. This is a matter entirely discretionary with the State.
This might be done with respect to quarantine expenses or
pilotage of vessels; yet the State, being the sole judge of what
is most expedient in respect to this, can legally impose it on
the vessel, or *524 master, or passengers, rather than on
others, unless clearly forbidden by the Federal Constitution.
And it can be none the less a police measure than is a
quarantine charge, because the master or owner is required to
pay it, or even the passengers, rather than the other people of
the State by a general tax.

Even to exclude paupers entirely has been held to be a police
measure, justifiable in a State. (Prigg v. Pennsylvania, 16
Peters, 625; 5 Howard, 629.) Why, then, is not the milder
measure of a fee or tax justifiable in respect to those alien
passengers considered likely to become paupers, and to
be applied solely to the support of those who do become
chargeable from that class? And why is not this as much
a police measure as the other? If such measures must be
admitted to be local, are of State cognizance, belong to State
interests, they clearly are among State rights.

Viewed as a mere police regulation, then, this statute does not
conflict with any constitutional provision. Measures which
are legitimately of a police character are not pretended to be
ceded anywhere in the Constitution to the general government
in express terms; and as little can it be argued that they
are impliedly to be considered as ceded, if they be honestly
and truly police measures. Hence, in all the decisions of this
tribunal on the powers granted to the general government,
either expressly or by implication, measures of that character
have been regarded as not properly to be included. (License
Cases, 5 Howard, 624; Baldwin's Views, 184, 188; cases cited
in The United States v. New Bedford Bridge, 1 Woodb. &
Min. 423.)

*%192 Thus viewed, the case also comes clearly within the
principles settled in New York v. Miln, 11 Peters, 102, and is
fortified by the views in the License Cases, 5 Howard, 504.
The fact that the police regulation in the case of Miln was
enforced by a penalty instead of a toll, and in the License
Cases by a prohibition at times, as well as a fee, does not alter
the principle, unless the mode of doing it in the present case
should be found, on further examination, before closing, to be
forbidden to the States.

But if this justification should fail, there is another favorable
view of legislation such as that of the third section
of the statute of Massachusetts, which has already been
suggested, and which is so important as to deserve a

separate consideration. It presents a vindication for it different
from that of a mere police regulation, connected with the
introduction or support of aliens, who are or may afterwards
become paupers, and results from the power of every
sovereign State to impose such terms as she pleases on the
admission or continuance of foreigners *525 within her
borders. If this power can be shown to exist, and it is in
its nature and character a police power also, then we have
already demonstrated that the States can rightfully continue
to exercise it. But if it be not such a power, and hence
cannot be ranked under that title and enjoy the benefit of
the decisions exempting police powers from control by the
general government, yet if it exists as a municipal rather than a
police power, and has been constantly exercised by the States,
they cannot be considered as not entitled to it, unless they have
clearly ceded it to Congress in some form or other.

First, then, as to its existence. The best writers on national
law, as well as our own decisions, show that this power of
excluding emigrants exists in all states which are sovereign.
(Vattel, B. 1, ch. 19, § 231; 5 Howard, 525, 629; New York
v. Miln, 11 Peters, 142; Prigg v. Pennsylvania, 16 Peters, 625;
and Holmes v. Jennison, 14 Peters, 565.)

Those coming may be voluntary emigrants from other
nations, or travelling absentees, or refugees in revolutions,
party exiles, compulsory victims of power, or they may
consist of cargoes of shackled slaves, or large bands of
convicts, or brigands, or persons with incendiary purposes, or
imbecile paupers, or those suffering from infectious diseases,
or fanatics with principles and designs more dangerous than
either, or under circumstances of great ignorance, as liberated
serfs, likely at once, or soon, to make them a serious burden
in their support as paupers, and a contamination of public
morals. There can be no doubt, on principles of national law,
of the right to prevent the entry of these, either absolutely
or on such conditions as the State may deem it prudent to
impose. In this view, a condition of the kind here imposed,
on admission to land and enjoy various privileges, is not so
unreasonable, and finds vindication in the principles of public
law the world over. (Vattel, B. 1, ch. 19, §§ 219, 231, and B.
2,ch. 7,§§93,94.)

*%193 In this aspect it may be justified as to the passengers,
on the ground of protection and privileges sought by them
in the State, either permanently or transiently, and the power
of the State to impose conditions before and while yielding
it. When we speak here or elsewhere of the right of a State
to decide and regulate who shall be its citizens, and on
what terms, we mean, of course, subject to any restraint
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on her power which she herself has granted to the general
government, and which, instead of overlooking, we intend to
examine with care before closing.

It having been, then, both in Europe and America, a matter of
municipal regulation whether aliens shall or shall not reside in
any particular state, or even cross its borders, it follows *526
that, if a sovereign state pleases, it may, as a matter of clear
right, exclude them entirely, or only when paupers or convicts,
(Baldwin's Views, 193, 194,) or only when slaves, or, what is
still more common in America, in Free States as well as Slave
States, exclude colored emigrants, though free. As further
proof and illustration that this power exists in the States, and
has never been parted with, it was early exercised by Virginia
as to others than paupers, (1 Bl. Com., by Tucker, pt. 2, App.,
p. 33,) and it is now exercised, in one form or another, as to
various persons, by more than half the States of the Union.
(11 Peters, 142; 15 ib. 516; 16 ib. 625; 1 Brockenbrough, 434;
14 Peters, 568; 5 Howard, 629.)

Even the old Congress, September 16th, 1788, recommended
to the States to pass laws excluding convicts; and they did
this, though after the new Constitution was adopted, and that
fact announced to the country. ‘Resolved, That it be, and it is
hereby, recommended to the several States to pass proper laws
for preventing the transportation of convicted malefactors
from foreign countries into the United States.” (Journal of
Congress for 1788, p. 867.)

But the principle goes further, and extends to the right to
exclude paupers, as well as convicts, by the States (Baldwin's
Views, 188, 193, 194); and Mr. Justice Story, in the case of
New York v. Miln, 11 Peters, 56, says as to the States,-‘I
admit that they have a right to pass poor-laws, and laws to
prevent the introduction of paupers into the States, under like
qualifications.’

Many of the States also exercised this power, not only during
the Revolution, but after peace; and Massachusetts especially
did, forbidding the return of refugees, by a law in 1783, ch.
69. Several of the States had done the same as to refugees.
(See Federalist, No. 42.)

The first naturalization laws by Congress recognized this old
right in the States, and expressly provided that such persons
could not become naturalized without the special consent of
those States which had prohibited their return. Thus in the
first act:-‘Provided, also, that no person heretofore proscribed
by any State shall be admitted a citizen as aforesaid, except
by an act of the legislature of the State in which such person
was proscribed.” (March 26, 1790, 1 Stat. at Large, 104. See a

similar proviso to the third section of the act of 29th January,
1795, 1 Stat. at Large, 415.)

*%194 The power given to Congress, as to naturalization
generally, does not conflict with this question of taxing or
excluding alien passengers, as acts of naturalization apply to
those aliens only who have already resided here from two to
five years, and not *527 to aliens not resident here at all, or
not so long. (See acts of 1790, 1795, and 1800.)

And it is not a little remarkable, in proof that this power of
exclusion still remains in the States rightfully, that while, as
before stated, it has been exercised by various States in the
Union,-some as to paupers, some as to convicts, some as to
refugees, some as to slaves, and some as to free blacks,-it
never has been exercised by the general government as to
mere aliens, not enemies, except so far as included in what are
called the Alien and Sedition Laws of 1798. By the former,
being ‘An act concerning aliens,” passed June 15th, 1798,
(1 Stat. at Large, 571,) power was assumed by the general
government, in time of peace, to remove or expel them from
the country; and that act, no less than the latter, passed
about a month after, (Ibid. 596,) was generally denounced
as unconstitutional, and suffered to expire without renewal,;
on the ground, among others assigned for it, that, if such a
power existed at all, it was in the States, and not in the general
government, unless under the war power, and then against
alien enemies alone. (4 Elliot's Deb. 581, 582, 586; Virginia
Resolutions of 1798.)

It deserves special notice, too, that, when it was exercised
on another occasion by the general government, not against
aliens as such, but slaves imported from abroad, it was in
aid of State laws passed before 1808, and in subordination
to them. The only act of Congress on this subject before
1808 expressly recognized the power of the State alone then
to prohibit the introduction or importation ‘of any negro,
mulatto, or other person of color,” and punished it only where
the States had. (See act of Feb. 28, 1803, 2 Stat. at Large,
205.) In further illustration of this recognition and codperation
with the States, it provided, in the third section, that all
officers of the United States should ‘notice and be governed
by the provisions of the laws now existing in the several
States, prohibiting the admission or importation of any negro,
mulatto, or other person of color as aforesaid; and they are
hereby enjoined vigilantly to carry into effect said laws,’ i. e.
the laws of the States. (See 1 Brockenbrough, 432.)

The act of March 2d, 1807, forbidding the bringing in of
slaves, (2 Stat. at Large, 426,) was to take effect on the
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Ist of January, 1808, and was thus manifestly intended to
carry into operation the admitted power of prohibition by
Congress, after that date, of certain persons contemplated in
the ninth section of the first article, and as a branch of trade or
commerce which Congress, in other parts of the Constitution,
was empowered to regulate. That act was aimed solely at the
foreign slavetrade, *528 and not at the bringing in of any
other persons than slaves, and not as if Congress supposed
that, under the ninth section, it was contemplated to give it
power, or recognize its power, over any thing but the foreign
slave-trade. But of this more hereafter.

**195 It will be seen also in this, that the power of each State
to forbid the foreign slave-trade was expressly recognized as
existing since, no less than before, 1808, being regarded as a
concurrent power, and that by this section no authority was
conferred on Congress over the domestic slave-trade, either
before or since 1808.

If the old Congress did not suppose it was right and proper for
the States to act in this way on the introduction of aliens, after
the new Constitution went into operation, why did they, by
their resolution of 1787, recommend to the States to forbid the
introduction of convicts from abroad, rather than recommend
it to be done by Congress under the new Constitution?

It is on this principle that a State has a right, if it pleases, to
remove foreign criminals from within its limits, or allow them
to be removed by others. (Holmes v. Jennison, 14 Peters, 568.)
Though the obligation to do so is, to be sure, an imperfect
one, of the performance of which she is judge, and sole judge,
till Congress make some stipulation with foreign powers as to
their surrender (11 Peters, 391); and if States do not surrender
this right of affixing conditions to their ingress, the police
authorities of Europe will proceed still further to inundate
them with actual convicts and paupers, however mitigated the
evil may be at times by the voluntary immigration with the
rest of many of the enterprising, industrious, and talented.
But if the right be carried beyond this, and be exercised with
a view to exclude rival artisans, or laborers, or to shut out
all foreigners, though persecuted and unfortunate, from mere
naked prejudice, or with a view to thwart any conjectural
policy of the general government, this course, as before
suggested, would be open to much just criticism.

Again: considering the power to forbid as existing absolutely
in a State, it is for the State where the power resides to
decide on what is sufficient cause for it,-whether municipal
or economical, sickness or crime; as, for example, danger
of pauperism, danger to health, danger to morals, danger

to property, danger to public principles by revolutions and
change of government, or danger to religion. This power over
the person is much less than that exercised over ships and
merchandise under State quarantine laws, though the general
government regulates, for duties and commerce, the ships and
their *529 cargoes. If the power be clear, however others
may differ as to the expediency of the exercise of it as to
particular classes or in a particular form, this cannot impair
the power.

It is well considered, also, that if the power to forbid or
expel exists, the power to impose conditions of admission
is included as an incident or subordinate. Vattel (B. 2, ch.
8, § 99) observes, that, ‘since the lord of the territory may,
whenever he thinks proper, forbid its being entered, he has,
no doubt, a power to annex what conditions he pleases to the
permission to enter.” (Holmes v. Jennison, 14 Peters, 569, 615,
Appendix.)

*%196 The usage in several States supports this view. Thus

the State of Maryland now, of Delaware since 1787, of
Pennsylvania since 1818, if not before, and of Louisiana
since 1842, besides New York and Massachusetts, pursue this
policy in this form. (7 Smith's Laws of Pennsylvania, 21; 2
Laws of Delaware, 167, 995; 1 Dorsey's Laws of Maryland,
6, 10.) And though it is conceded that laws like this in
Massachusetts are likely, in excited times, to become of a
dangerous character, if perverted to illegitimate purposes, and
though it is manifestly injudicious to push all the powers
possessed by the States to a harsh extent against foreigners
any more than citizens, yet, in my view, it is essential to
sovereignty to be able to prescribe the conditions or terms
on which aliens or their property shall be allowed to remain
under its protection, and enjoy its municipal privileges.
(Vattel, B. 1, ch. 19, §§ 219, 231.)

As a question of international law, also, they could do the
same as to the citizens of other States, if not prevented by
other clauses in the Constitution reserving to them certain
rights over the whole Union, and which probably protect them
from any legislation which does not at least press as hard
on their own citizens as on those of other States. Thus, in
article fourth, section second:-‘The citizens of each State shall
be entitled to all privileges and immunities of citizens in the
several States.” And the old Confederation (article fourth)
protected the ingress and egress of the citizens of each State
with others, and made the duties imposed on them the same.

Such is the case of Turner v. Smith, considered in connection
with this, collecting the same of its own citizens as of
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others; and to argue that States may abuse the power, by
taxing citizens of other States different from their own, is
a fallacy, because Congress would also be quite as likely
to abuse the power, because an abuse would react on the
State itself, and lessen or destroy this business through it,
and because the abuse, instead of being successful, would
probably *530 be pronounced unconstitutional by this court,
whenever appealed to.

With such exceptions, I am aware of no limitations on the
powers of the States, as a matter of right, to go to the extent
indicated in imposing terms of admission within their own
limits, unless they be so conducted as to interfere with some
other power, express or implied, which has been clearly
granted to Congress, and which will be considered hereafter.

The last ground of vindication of this power, as exercised
by Massachusetts in the third section, is under its aspect as
imposing a tax.

Considering this, the inquiry may be broad enough to
ascertain whether the measure is not constitutional, under
the taxing power of the State generally, independent of its
authority. already examined, as to a police, over the support of
paupers, and, as to municipal regulations, over the admission
of travellers and non-residents.

*%197 It deserves remark, in the outset, that such a tax,
under the name of a toll or passport fee, is not uncommon
in foreign countries on alien travellers when passing their
frontiers. In that view it would be vindicated under long usage
and numerous precedents abroad, and several in this country,
already referred to.

It requires notice, also, that this provision, considered as a
license fee, is not open to the objection of not being assessed
beforehand at stated periods, and collected at the time of other
taxes. When fees of a specific sum are exacted for licenses
to sell certain goods, or exercise certain trades, or exhibit
something rare, or for admissions to certain privileges, they
are not regarded so much in the light of common taxes as
of fees or tolls. They resemble this payment required here
more than a tax on property, as they are not always annual, or
collected at stated seasons; they are not imposed on citizens
only, or permanent residents, but frequently are demanded as
often as an event happens, or a certain act is done, and at any
period, and from any visitor or transient resident. But fees or
tolls thus collected are still legitimate taxes.

Another view of it as a tax is its imposition on the master of
the vessel himself, on account of his capital or business in

trade, carrying passengers, and not a tax on the passengers
themselves. The master is often a citizen of the State where he
arrives with a cargo and passengers. In such a case, he might
be taxed on account of his business, like other citizens; and so,
on other general principles, might masters of vessels who are
not citizens, but who come within the limits and jurisdiction
and protection of the State, and are hence, on that account,
*531 rightfully subjected to its taxation, and made to bear
a share of its burdens. It is customary in most countries, as
before named, to impose taxes on particular professions and
trades or businesses, as well as on property; and whether in
the shape of a license or fee, or an excise or poll-tax, or any
other form, it is of little consequence when the object of the
tax is legitimate, as here, and its amount reasonable.

States, generally, have the right also to impose poll-taxes, as
well as those on property, though they should be proportionate
and moderate in amount. This one is not much above the usual
amount of poll-taxes in New England. Nor need they require
any length of residence before a person is subject to such a
tax; and sometimes none is required, though it is usual to have
it imposed only on a fixed day.

The power of taxation, generally, in all independent states, is
unlimited as to persons and things, except as they may have
been pleased, by contract or otherwise, to restrict themselves.
Such a power, likewise, is one of the most indispensable to
their welfare, and even their existence.

On the extent of the cession of taxation to the general
government, and its restriction on the States, more will be
presented hereafter; but in all cases of doubt, the leaning
may well be towards the States, as the general government
has ample means ordinarily by taxing imports, and the
States limited means, after parting with that great and vestly
increased source of revenue connected with imposts. The
States may, therefore, and do frequently, tax every thing but
exports, imports, and tonnage, as such. They daily tax things
connected with foreign commerce as well as domestic trade.
They can tax the timber, cordage, and iron of which the
vessels for foreign trade are made; tax their cargoes to the
owners as stock in trade; tax the vessel as property, and tax
the owners and crew per head for their polls. Their power in
this respect travels over water as well as land, if only within
their territorial limits.

**198 It seems conceded, that, if this tax, as a tax, had
not been imposed till the passenger had reached the shore,
the present objection must fail. But the power of the State is
manifestly as great in a harbour within her limits to tax men
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and property as it is on shore, and can no more be abused
there than on shore, and can no more conflict there than on
shore with any authority of Congress as a taxing power not
on imports as imports. Thus, after emigrants have landed, and
are on the wharves, or on public roads, or in the public hotels,
or in private dwelling-houses, they could all be taxed, though
with less ease; and they could all, if the State felt so disposed
to abuse the power, be taxed out of their limits as quickly and
effectually *532 as have been the Jews in former times in
several of the most enlightened nations of modern Europe.

To argue, likewise, that the State thus undertakes to assess
taxes on persons not liable, and to control what it has not got,
is begging the question, either that these passengers were not
within its limits, or that all persons actually within its limits
are not liable to its laws and not within its control. To contend,
also, that this payment cannot be exacted, on the ground that
the great correction of excessive taxation is its oppression
on the constituent, which causes a reaction to reduce it (4
Wheat. 316, 428), and in this case the tax does not operate
on a constituent, is another fallacy, to some extent. For most
taxes operate on some classes of people who are not voters,
as, for example, women, and especially resident aliens; and if
this reasoning would exempt these passengers, when within
the limits of the State, it would also exempt all aliens, and
others not voters, however long resident there, or however
much property they possess.

It seems likewise well settled, that, by the laws of national
intercourse and as a consequence of the protection and
hospitality yielded to aliens, they are subject to ordinary
reasonable taxation in their persons and property by the
government where they reside, as fully as citizens. (Vattel, B.
2, ch. 10, § 132, p. 235; Taylor v. Carpenter, 2 Woodbury &
Minot.) But I am not aware of the imposition of such a tax in
this form, except as a toll or a passport; it being, when a poll-
tax, placed on those who have before acquired a domicile in
the State, or have come to obtain one animo manendi. Yet,
whatever its form, it would not answer hastily to denounce
it as without competent authority, when imposed within the
usual territorial limits of the State.

In short, the States evidently meant still to retain all power of
this kind, except where, for special reasons at home, neither
government was to tax exports, and, for strong reasons both
at home and abroad, only the general government was to tax
imports and tonnage.

Having explained what seem to me the principal reasons
in favor of a power so vital to the States as that exercised

by Massachusetts in this statute, whether it be police or
municipal, regulating its residents or taxing them, I shall
proceed to the last general consideration, which is whether
this power has in any way been parted with to Congress
entirely, or as to certain objects, including aliens.

*%199 It is not pretended that there is eo nomine any
express delegation of this power to Congress, or any express
prohibition of it to the States. And yet, by the tenth
amendment of the *533 Constitution, it is provided, in so
many words, that ‘the powers not delegated to the United
States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people.’ If, in
the face of this, Congress is to be regarded as having obtained
apower of restriction over the States on this subject, it must be
by mere implication, and this either from the grant to impose
taxes and duties, or that which is usually considered a clause
only to prohibit and tax the slave-trade, or that to regulate
commerce. And this statute of Massachusetts, in order to
be unconstitutional, must be equivalent to one of these, or
conflicting with one of them.

In relation, first, to the most important of these objections,
regarding the statute in the light of a tax, and as such
supposed to conflict with the general power of taxation
conferred on Congress, as well as the exclusive power to
tax imports, I would remark, that the very prohibition to the
States, in express terms, to tax imports, furnishes additional
proof that other taxation by the States was not meant to be
forbidden in other cases and as to other matters. Expressio
unius, exclusio est alterius. It would be very extraordinary,
also, that, when expressly ceding powers of taxation to the
general government, the States should refrain from making
them exclusive in terms, except as to imports and tonnage,
and yet should be considered as having intended, by mere
implication, there or elsewhere in the instrument, to grant
away all their great birthright over all other taxation, or at least
some most important branches of it. Such has not been the
construction or practical action of the two governments for
the last half-century, but the States have continued to tax all
the sources of revenue ceded to Congress, when not in terms
forbidden. This was the only safe course. (Federalist, No. 32.)

One of the best tests that this kind of tax or fee for admission
to the privileges of a State is permissible, if not expressly
forbidden, is the construction in two great cases of direct taxes
on land imposed by Congress, in 1798 and 1813. The States,
on both of those occasions, still continued to impose and
collect their taxes on lands, because not forbidden expressly
by the Constitution to do it. And can any one doubt, that, so
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far as regards taxation even of ordinary imports, the States
could still exercise it if they had not been expressly forbidden
by this clause? (Collet v. Collet, 2 Dallas, 296; Gibbons v.
Ogden, 9 Wheat. 201.) If they could not, why was the express
prohibition made? Why was it deemed necessary? (Federalist,
No. 32))

*%200 This furnishes a striking illustration of the true
general rule of construction, that, notwithstanding a grant
to Congress is *534 express, if the States are not directly
forbidden to act, it does not give to Congress exclusive
authority over the matter, but the States may exercise a power
in several respects relating to it, unless, from the nature of
the subject and their relations to the general government, a
prohibitions is fairly or necessarily implied. This power in
some instances seems to be concurrent or codrdinate, and
in others subordinate. On this rule of construction there has
been much less doubt in this particular case as to taxation,
than as a general principle on some other matters, which
will hereafter be noticed under another head. The argument
for it is unanswerable, that, though the States have, as to
ordinary taxation of common subjects, granted a power to
Congress, it is merely an additional power to their own, and
not inconsistent with it.

It has been conceded by most American jurists, and, indeed,
may be regarded as settled by this court, that this concurrent
power of taxation, except on imports and exports and tonnage,
(the last two specially and exclusively resigned to the general
government,) is vital to the States, and still clearly exists
in them. In support of this may be seen the following
authorities:-McCulloch v. State of Maryland, 4 Wheat. 316,
425; Gibbons v. Ogden, 9 Wheat. 1, by Chief Justice Marshall;
Providence Bank v. Billings, 4 Peters, 561; Brown v. State
of Maryland, 12 Wheat. 441; 4 Gill & Johns. 132; 2 Story's
Com. on Const., § 437; 5 Howard, 588; Weston v. City of
Charleston, 2 Peters, 449; Federalist, No. 42.

Nor is the case of Brown v. Maryland, so often referred to,
opposed to this view. It seems to have been a question of
taxation, but the decision was not that, by the grant to the
general government of the power to lay taxes and imposts,
it must be considered, from ‘the nature of the power,” ‘that
it [taxation generally] should be exercised exclusively by
Congress.” On the contrary, all the cases before and hereafter
cited, bearing on this question, concede that the general power
of taxation still remains in the States; but in that instance
it was considered to be used so as to amount to a tax on
imports, and, such a tax being expressly prohibited to the
States, it was adjudged there that for this reason it was

unconstitutional. Under this head, then, as to taxation, it only
remains to ascertain whether the toll or tax here imposed on
alien passengers can be justly considered a tax on imports,
as it was in the case of Brown v. Maryland, when laid on
foreign goods. If so considered, it is conceded that this tax
has been expressly forbidden to be imposed by a State, unless
with the consent of Congress, or to aid in enforcing the
inspection laws of the State. Clearly it does not come within
either of those last exceptions, *535 and therefore the right
to impose it must depend upon the question, whether it is
an ‘impost,” and whether passengers are ‘imports,” within
the meaning of the Constitution. An impost is usually an ad
valorem or specific duty, and not a fee like this for allowing a
particular act, or a poll-tax like this,-a fixed sum per head. An
import is also an article of merchandise, goods of some kind,-
property, ‘commodities.” (Brown v. Maryland, 12 Wheat. 437.
See McCulloch's Dict., Imports, 5 Howard, 594, 614.) It does
not include persons unless they are brought in as property,-
as slaves, unwilling or passive emigrants, like the importation
referred to in the ninth section of the first article of the
Constitution. (New York v. Miln, 11 Peters, 136; Case of the
Brig Wilson, 1 Brock. 423.)

*%201 Now there is no pretence that mere passengers in
vessels are of this character, or are property; otherwise they
must be valued, and pay the general ad valorem duty now
imposed on nonenumerated articles. They are brought in by
no owner, like property generally, or like slaves. They are
not the subject of entry or sale. The great objection to the
tax in Brown v. Maryland was, that it clogged the sale of the
goods. They are not like merchandise, too, because that may
be warehoused, and reéxported or branded, or valued by an
invoice. They may go on shore anywhere, but goods cannot.
A tax on them is not, then, in any sense, a tax on imports,
even in the purview of Brown v. Maryland. There it was held
not to be permitted until the import in the original package or
cask is broken up, which it is difficult to predicate of a man
or passenger. The definition there, also, is ‘imports are things
imported,” not persons, not passengers; or they are ‘articles
brought in,” and not freemen coming of their own accord. (12
Wheat. 437.) And when ‘imports' or ‘importation’ is applied
to men, as is the case in some acts of Congress, and in the
ninth section of the first article of the Constitution, it is to
men or ‘persons' who are property and passive, and brought
in against their will or for sale as slaves,-brought as an article
of commerce, like other merchandise. (New York v. Miln, 11
Peters, 136; 15 Peters, 505; 1 Bl. Com., by Tucker, pt. 2, App.
50.)
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But, so far from this being the view as to free passengers
taxed in this statute,-that they are merchandise or articles
of commerce, and so considered in any act since 1808, or
before,-it happens that, while the foreign import or trade as
to slaves is abolished, and is made a capital offence, free
passengers are not prohibited, nor their introduction punished
as a crime. (4 Elliot's Deb. 119.) If ‘importation’ in the ninth
section applied to one class of persons, and ‘migration’ to
another, as has been argued, then allowing a tax by Congress
on the ‘importation” *536 of any person was meant to be
confined to slaves, and is not allowed on ‘migration,’ either in
words or spirit, and hence it confers no power on Congress to
tax other persons (see Iredell's remarks, 4 Elliot's Deb. 119);
and a special clause was thought necessary to give the power
to tax even the ‘importation’ of slaves, because ‘a duty or
impost’ was usually a tax on things, and not persons. (1 BL
Com., by Tucker, App. 231.)

Indeed, if passengers were ‘imports' for the purpose of
revenue by the general government, then, as was never
pretended, they should and can now be taxed by our
collectors, because they are not enumerated in the tariff acts
to be admitted ‘free’ of duty, and all non-enumerated imports
have a general duty imposed on them at the end of the tariff;
as, for instance, in the act of July 30, 1846, section third, ‘a
duty of twenty per cent. ad valorem’ is laid ‘on all goods,
wares, and merchandise imported from foreign countries, and
not specially provided for in this act.’

*%202 To come within the scope of a tariff, and within the
principle of retaliation by or towards foreign powers, which
was the cause of the policy of making imposts on imports
exclusive in Congress, the import must still be merchandise
or produce, some rival fruit of industry, an article of trade, a
subject, or at least an instrument, of commerce. Passengers,
being neither, come not within the letter or spirit or object of
this provision in the Constitution.

It is, however, argued, that, though passengers may not
be imports, yet the carrying of them is a branch of
commercial business, and a legitimate and usual employment
of navigation.

Grant this, and still a tax on the passenger would not be laying
a duty on ‘imports' or on ‘tonnage’; but it might be supposed
to affect foreign commerce at times, and in some forms and
places, and thus interfere with the power to regulate that,
though not with the prohibition to tax imports and tonnage.
Consequently, when hereafter considering the meaning of the

grant ‘to regulate commerce,’ this view of the objection will
be examined.

But there seems to be another exception to this measure, as
conflicting with the powers of the general government, which
partly affects the question as a tax, and partly as a regulation
of commerce. It is, that the tax was imposed on a vessel before
the passengers were landed, and while under the control of the
general government. So far as it relates to the measure as a tax,
the exception must be regarded as applying to the particular
place where it is collected, in a vessel on the water, *537
though after her arrival within a port or harbour. It would seem
to be argued, that, by some constitutional provision, a State
possesses no power in such a place. But there is nothing in
the taxing part of the Constitution which forbids her action
in such places on matters like this. If forbidden at all, it must
be by general principles of the common and of national law,
that no State can assess or levy a tax on what is without the
limits of its jurisdiction, or that, if within its territorial limits,
the subject-matter is vested exclusively by the Constitution in
the general government.

It will be seen, that, if the first exception be valid, it is not
one connected with the Constitution of the United States,
and hence not revisable here. It was not, and could not
properly be, set up as a defence in the court of a State, except
under its own constitution, and hence not revisable in this
court by this writ of error. But as it may be supposed to
have some influences on the other and commercial aspect
of the objection, it may be well to ascertain whether, as a
general principle, a vessel in a port, or its occupants, crew, or
passengers, are in fact without the limits and jurisdiction of a
State, and thus beyond its taxing power, and are exclusively
for all purposes under the government of the United States.
One of the errors in the argument of this part of the cause has
been an apparent assumption that this tax-considered as a tax-
was collected at sea, before the voyage ended, and was not
collected within the limits and jurisdiction of the State. But,
ex concesso, this vessel then was in the harbour of Boston,
some miles within the limits of the State, and where this
court itself has repeatedly decided that Massachusetts, and not
the general government, has jurisdiction. First, jurisdiction to
punish crimes. (See in Waring v. Clarke, 5 Howard, 441; Ibid.
628; Coolidge's case, 1 Wheat. 415; Bevans's case, 3 Wheat.
336; 1 Woodbury & Minot, 401, 455, 481, 483.) Next, the
State would have jurisdiction there to enforce contracts. So
must she have to collect taxes, for the like reason (5 Howard,
441); because it was a place within the territorial limits and
jurisdiction of the State. Chief Justice Marshall, in 12 Wheat.
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441, speaks of ‘their [the States'] acknowledged power to tax
persons and property within their territory.” (Ibid. 444.)

*%*203 The tax in this case does not touch the passenger in
transitu on the ocean, or abroad,-never till the actual arrival of
the vessel with him in port. An arrival in port, in other acts of
Congress using the term, is coming in, or anchoring within, its
limits, with a view to discharge the cargo. (2 Sumner, 419; 5
Mason, 445; 4 Taunton, 662, 722; Toler v. White, Ware, 227.)

*538

For aught that appears, this vessel, before visited, had come
in and was at anchor in the port. The person so going into port
abroad is considered to have ‘arrived,” so as be amenable to
his consul, and must deposit his papers. He has come under or
into the control of shore power, and shore authority, and shore
laws, and shore writs, and shore juries; at least concurrently
with other authorities, if not exclusively. In common parlance,
the voyage for this purpose at least is not interrupted; for
then it has ended, and the State liabilities and powers begin,
or the State becomes utterly imbecile. Hence, speaking of a
country as distinguished from the sea, and of a nation as a
state, Vattel (B. 1, ch. 23, § 290) says:-‘Ports and harbours are
manifestly an appendage to, and even a part of, the country,
and consequently are the property of the nation. Whatever is
said of the land itself will equally apply to them, so far as
respects the consequences of the domain and of the empire.” If
the ports and harbours of a State are intra fauces terrae, within
the body of a country, the power of taxation is as complete in
them as it is on land, a hundred miles in the interior. Though
on tide waters, the vessels are there subject for many purposes
to State authority rather than Federal, are taxed as stock in
trade, or ships owned, if by residents; the cargo may be there
taxed; the officers and crew may be there taxed for their
polls, as well as estate; and, on the same principle, may be
the master for the passengers, or the passengers themselves.
Persons there, poor and sick, are also entitled to public relief
from the city or State. (4 Metcalf, 290, 291.) No matter where
may be the place, if only within the territorial boundaries of
the State, or, in other words, within its geographical limits.
The last is the test, and not whether it be a merchant-vessel
or a dwelling-house, or something in either, as property or
persons. Unless beyond the borders of the State, or granted,
as a fort or navy-yard within them, to a separate and exclusive
jurisdiction, or used as an authorized instrument of the general
government, the State laws control and can tax it. (United
States v. Ames, 1 Woodb. & Minot, 76, and cases there cited.)

It is true there are exceptions as to taxation which do not
affect this question; as where something is taxed which is

held under the grants to the United States, and the grants
might be defeated if taxed by the State. That was the point
in McCulloch v. Maryland, 4 Wheat. 316; Weston v. City of
Charleston, 2 Peters, 449; Dobbins v. Commissioners of Erie
County, 16 Peters, 435; Osborn v. Bank of the United States,
9 Wheat. 738. But that is not the question here, as neither
passengers nor the master of the vessel can be considered as
official instruments of the government. *539

*%204 In point of fact, too, in an instance like this, it is
well known that the general jurisdiction of the States for most
municipal purposes within their territory, including taxation,
has never been ceded to the United States nor claimed
by them; but they may anchor their navies there, prevent
smuggling, and collect duties there, as they may do the last
on land. But this is not inconsistent with the other, and this
brings us to the second consideration under this head,-how far
such a concurrent power in that government, for a particular
object, can, with any propriety whatever, impair the general
rights of the States there on other matters.

These powers exist in the two governments for different
purposes, and are not at all inconsistent or conflicting. The
general government may collect its duties, either on the water
or the land, and still the State enforce its own laws without any
collision, whether they are made for local taxation, or military
duty, or the collection of debts, or the punishment of crimes.
There being no inconsistency or collision, no reason exists to
hold either, by mere construction, void. This is the cardinal
test.

So the master may not always deliver merchandise rightfully,
except on a wharf; nor be always entitled to freight till the
goods are on shore; yet this depends on the usage, or contract,
or nature of the port, and does not affect the question of
jurisdiction. (Abbott on Shipping, 249; 4 Bos. & Pul. 16.)
On the contrary, some offences may be completed entirely on
the water, and yet the State jurisdiction on land is conceded.
(United States v. Coombs, 12 Peters, 72.)

So a contract with the passenger may or may not be completed
on arriving in port, without landing, according as the parties
may have been pleased to stipulate. (Brig Lavinia, 1 Peters,
Adm. 126.)

So the insurance on a cargo of a ship may not in some cases
terminate till it is landed, though in others it may, depending
on the language used. (Reyner v. Pearson, 4 Taunton, 662,
and Levin v. Newnham, Ib. 722.) But none of these show that
the passengers may not quit the vessel outside the harbour in
boats or other vessels, and thus go to the land, or go to other
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ports. Or that, if not doing this, and coming in the same vessel
within the State limits, they may not be subject to arrests,
punishments, and taxation or police fees, or other regulations
of the State, though still on board the vessel. Nor do any of
them show that the vessel and cargo, after within the State
limits, though not on the shore, are not within the jurisdiction
of the State, and liable, as property of the owner, to be taxed
in common with other stock in trade. *540

I will not waste a moment in combating the novel idea, that
taxes by the States must be uniform, or they are void by the
Constitution on that account; because clearly that provision
relates only to taxes imposed by the general government. It is
a fallacy, also, to argue that the vessels, crews, and passengers,
when within the territory of a State, are not amendable to
the State laws in these respects, because they are enrolled as
belonging to the United States, and their flag is the flag of the
United States. For though they do belong to the United States
in respect to foreign nations and our statistical returns and
tables, this does not prevent the vessels at the same time from
being owned by citizens of the State of Massachusetts, and
the crew belonging there, and all, with the passengers, after
within her limits, from being amenable generally to her laws.

*%*205 If taking another objection to it as a tax, and
arguing against the tax imposed on the vessel, because it
may be abused to injure emigration and thwart the general
government, it would still conflict with no particular clause
in the Constitution or acts of Congress. It should also be
remembered that this was one objection to the license laws
in 5 Howard, and that the court held unanimously they
were constitutional, though they evidently tended to diminish
importations of spirituous liquor and lessen the revenue of
the general government from that source. But that being only
an incident to them, and not their chief design, and the chief
design being within the jurisdiction of the States, the laws
were upheld.

It is the purpose which Mr. Justice Johnson thinks may show
that no collision was intended or effected. ‘Their different
purposes mark the distinction between the powers brought
into action, and while frankly exercised they can produce
no serious collision.” (Gibbons v. Ogden, 9 Wheat. 235.)
‘Collision must be sought to be produced.” ‘Wherever the
powers of the respective governments are frankly exercised,
with a distinct view to the end of such powers, they may act on
the same subject, or use the same means, and yet the powers
be kept perfectly distinct.” (p. 239.) See 1 Woodbury & Minot,
423, 433.

The next delegation of power to Congress, supposed by some
to be inconsistent with this statute, is argued to be involved in
the ninth section of the first article of the Constitution. This
they consider as a grant of power to Congress to prohibit the
migration from abroad of all persons, bond or free, after the
year 1808, and to tax their importation at once and for ever,
not exceeding ten dollars per head. (See 9 Wheat. 230, by
Mr. Justice Johnson; 15 Peters, 514.) The words are:-‘The
*541 migration or importation of such persons as any of the
States now existing shall think proper to admit shall not be
prohibited by the Congress prior to the year 1808; but a tax or
duty may be imposed on such importation, not exceeding ten
dollars for each person.” But it deserves special notice, that
this section is one entirely of limitation on power, rather than
a grant of it; and the power of prohibition being nowhere else
in the Constitution expressly granted to Congress, the section
seems introduced rather to prevent if from being implied
except as to slaves, after 1808, than to confer it in all cases.
(1 Brockenbrough, 432.)

If to be implied elsewhere, it is from the grant to regulate
commerce, and by the idea that slaves are subjects of
commerce, as they often are. Hence, it can go no further than
to imply it as to them, and not as to free passengers.

Or if to ‘regulate commerce’ extends also to the regulation
of mere navigation, and hence to the business of carrying
passengers, in which it may be employed, it is confined to
a forfeiture of the vessel, and does not legitimately involve
a prohibition of persons, except when articles of commerce,
like slaves. (1 Brockenbrough, 432.) Or finally, however far
the power may extend under either view, it is still a power
concurrent in the States, like most taxation and much local
legislation as to matters connected somewhat with commerce,
and is well exercised by them when Congress does not, as
here, legislate upon the matter either of prohibition of or
taxation of passengers. It is hence that, if this ninth section is a
grant of the power to prevent the migration or importation of
other persons than slaves, it is not an exclusive one, any more
than that to regulate commerce, to which it refers; nor has it
ever been exercised so as to conflict with State laws, or with
the statute of Massachusetts now under consideration. This
clause itself recognizes an exclusive power of prohibition
in the States until the year 1808. And a concurrent and
subordinate power on this by the States, after that, is nowhere
expressly forbidden in the Constitution, nor is it denied by
any reason or necessity for such exclusiveness. The States
can often use it more wisely than Congress in respect to their
own interests and policy. They cannot protect their police,
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or health, or public morals without the exercise of such a
power at times and under certain exigencies, as forbidding
the admission of slaves and certain other persons within their
borders. One State, also, may require its exercise, from its
exposures and dangers, when another may not. So it may be
said, as to the power to tax importation, if limited to slaves,
the States could continue to do the same when they pleased if
men are not deemed ‘imports.” *542

*%206 But to see for a moment how dangerous it would
be to consider a prohibitory power over all aliens as vested
exclusively in Congress, look to some of the consequences.
The States must be mute and powerless.

If Congress, without a codrdinate or concurrent power in
the States, can prohibit other persons as well as slaves from
coming into States, they can of course allow it, and hence can
permit and demand the admission of slaves, as well as any
kind of free person, convicts or paupers, into any State, and
enforce the demand by all the overwhelming powers of the
Union, however obnoxious to the habits and wishes of the
people of a particular State. In view of an inference like this,
it has therefore been said that, under this section, Congress
cannot admit persons whom a State pleases to exclude.
(9 Wheaton, 230; Justice Johnson.) This rather strengthens
the propriety of the independent action of the State, here
excluding conditionally, than the idea that it is under the
control of Congress.

Besides this, the ten dollars per head allowed here specially
to be collected by Congress on imported slaves is not an
exclusive power to tax, and would not have been necessary
or inserted, if Congress could clearly already impose such
a tax on them as ‘imports,” and by a ‘duty’ on imports. It
would be not a little extraordinary to imply by construction
a power in Congress to prohibit the coming into the States
of others than slaves, or of mere aliens, on the principle of
the alien part of the Alien and Sedition Laws, though it never
has been exercised as to others permanently; but the States
recommended to exercise it, and seventeen of them now
actually doing it. And equally extraordinary to imply, at this
late day, not only that Congress possesses the power, but that,
though not exercising it, the States are incapable of exercising
it concurrently, or even in subordination to Congress. But
beyond this, the States have exercised it concurrently as to
slaves, no less than exclusively in respect to certain free
persons, since as well as before 1808, and this as to their
admission from neighbouring States no less than from abroad.
(See cases before cited, and Butler v. Hopper, 1 Wash. C. C.
500.)

The word ‘migration’ was probably added to ‘importation’ to
cover slaves when regarded as persons rather than property,
as they are for some purposes. Or if to cover others, such
as convicts and redemptioners, it was those only who came
against their will, or in a quasi servitude. And though
the expression may be broad enough to cover emigrants
generally, (3 Madison State Papers, 1429; 9 Wheat. 216,
230; 1 Brockenbrough, 431,) and some thought it might
cover convicts, *543 (5 Elliot's Deb. 477; 3 Madison State
Papers, 1430,) yet it was not so considered by the mass of
the Convention, but as intended for ‘slaves,’ and calling them
‘persons' out of delicacy. (5 Elliot's Deb. 457, 477; 3 ib. 251,
541; 4 ib. 119; 15 Peters, 113, 506; 11 ib. 136; 1 Bl. Com.,
by Tucker, App. 290.) It was so considered in the Federalist
soon after, and that view regarded as a ‘misconstruction’
which extended it to ‘emigration’ generally. (Federalist, No.
42.) So afterwards thought Mr. Madison himself, the great
expounder and framer of most of the Constitution. (3 Elliot's
Deb. 422.) So it has been held by several members of
this court (15 Peters, 508); and so it has been considered
by Congress, judging from its uniform acts, except the
unfortunate Alien Law of 1798, before cited, and which,
on account of its unconstitutional features, had so brief and
troubled an existence. (4 Elliot's Deb. 451.)

*%207 In the Constitution, in other parts as in this, the word
‘persons' is used, not to embrace others as well as slaves, but
slaves alone. Thus, in the second section of the first article,
‘three fifths of all other persons' manifestly means slaves;
and in the third section of the fourth article, ‘no person held
to service or labor in one State,” &c., refers to slaves. The
word slave was avoided, from a sensitive feeling; but clearly
no others were intended in the ninth section. Congress so
considered it, also, when it took up the subject of this section
in 1807, just before the limitation expired, or it would then
probably have acted as to others, and regulated the migration
and importation of others as well as of slaves. By forbidding
merely ‘to import or bring into the United States, or territories
thereof, from any foreign kingdom, place, or country, any
negro, mulatto, or person of color, with intent to hold, sell,
or dispose of such negro, mulatto, or person of color as a
slave, or to be held to service or labor,” it is manifest that
Congress then considered this clause in the Constitution as
referring to slaves alone, and then as a matter of commerce;
and it strengthens this idea, that Congress has never since
attempted to extend this clause to any other persons, while
the States have been in the constant habit of prohibiting the
introduction of paupers, convicts, free blacks, and persons
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sick with contagious diseases, no less than slaves; and this
from neighbouring States as well as from abroad.

There was no occasion for that express grant, or rather
recognition, of the power to forbid the entry of slaves by the
general government, if Congress could, by other clauses of
the Constitution, for what seemed to it good cause, forbid the
entry of every body, as of aliens generally; and if Congress
could *544 not do this generally, it is a decisive argument
that the State might do it, as the power must exist somewhere

in every independent country.

Again, if the States had not such power under the
Constitution, at least concurrently, by what authority did most
of them forbid the importation of slaves from abroad into
their limits between 1789 and 1808? Congress has no power
to transfer such rights to States. And how came Congress to
recognize their right to do it virtually by the first article and
ninth section, and also by the act of 1803? It was because
the States originally had it as sovereign States, and had
never parted with it exclusively to Congress. This court, in
Groves v. Slaughter, 15 Peters, 511, is generally understood as
sustaining the right of States since 1808, no less than before,
to prohibit the bringing into their limits of slaves for sale, even
from other States, no less than from foreign countries.

From the very nature of State sovereignty over what is not
granted to Congress, and the power of prohibition, either
as to persons or things, except slaves after the year 1808,
not being anywhere conferred on, or recognized as in, the
general government, no good reason seems to exist against the
present exercise of it by the States, unless where it may clearly
conflict with other clauses in the Constitution. In fact, every
Slave State in the Union, long before 1808, is believed to have
prohibited the further importation of slaves into her territories
from abroad (Libby's Case, 1 Woodb. & Min. 235; Butler v.
Hopper, 1 Wash. C. C. 499); and several, as before stated, have
since prohibited virtually the import of them from contiguous
States. Among them may be named Kentucky, Missouri, and
Alabama, as well as Mississippi, using, for instance, as in the
constitution of the last, such language as the following:-‘The
introduction of slaves into this State as merchandise, or for
sale, shall be prohibited from and after the first day of May,
1833.” (See Constitutions of the States, and 15 Peters, 500.)

*%*208 Coming by land or sea to be sold, slaves are
equally articles of commerce, and thus bringing them in is
an ‘importation or migration of persons'; and if the power
over that is now exclusive in Congress, more than half the
States in the Union have violated it. If a State can do this

as to slaves from abroad or a contiguous State, why not, as
has often been the case, do it in respect to any other person
deemed dangerous or hostile to the stability and prosperity of
her institutions? They can, because they act on these persons
when within their limits, and for objects not commercial, and
doing this is not disturbing the voyage, which brings them
in as passengers, nor *545 taxing the instrument used in it,
as the vessel, nor even the master and crew, for acts done
abroad, or any thing without her own limits. The power of
the State in prohibiting rests on a sovereign right to regulate
who shall be her inhabitants,-a right more vital than that to
regulate commerce by the general government, and which, as
independent or concurrent, the latter has not disturbed, and
should not disturb. (15 Peters, 507, 508.)

But the final objection made to the collection of this money by
a State is a leading and difficult one. It consists in this view,
that, though called either a police regulation, or a municipal
condition to admission into a State, or a tax on an alien
visitor, it is in substance and in truth a regulation of foreign
commerce, and, the power to make that being exclusively
vested in Congress, no State can properly exercise it.

If both the points involved in this position could be sustained,
this proceeding of the State might be obliged to yield. But
there are two answers to it. One of them is, that this statute
is not a regulation of commerce; and the other is, that the
power to regulate foreign commerce is not made exclusive in
Congress.

As to the first, this statute does not eo nomine undertake ‘to
regulate commerce,’ and its design, motive, and object were
entirely different.

At the formation of the Constitution, the power to regulate
commerce attracted but little attention, compared with that
to impose duties on imports and tonnage; and this last had
caused so much difficulty, both at home and abroad, that it
was expressly and entirely taken away from the States, but
the former was not attempted to be. The former, too, occupies
scarce a page in the Federalist, while the latter engrosses
several numbers. A like disparity existed in the debates in
the Convention, and in the early legislation of Congress.
Nor did the former receive much notice of the profession in
construing the Constitution till after a quarter of a century;
and then, though considered in the case of Gibbons v. Ogden
(9 Wheaton, 1) as a power clearly conferred on Congress,
and to be sustained on all appropriate matters, yet it does not
appear to have been held that nothing connected in any degree
with commerce, or resembling it, could be regulated by State


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1841193846&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800147750&pubNum=801&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800147750&pubNum=801&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1841193846&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1841193846&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_780_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_508
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800117190&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1800117190&pubNum=780&originatingDoc=I3eb37e21b5bc11d993e6d35cc61aab4a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

Smith v. Turner, 48 U.S. 283 (1849)
7 How. 283, 12 L.Ed. 702

legislation; but only that this last must not be so exercised as
to conflict directly with an existing act of Congress. (See the
text, and especially the mandate in 9 Wheat. 239, 240.) On the
contrary, many subjects of legislation are of such a doubtful
class, and even of such an amphibious character, that one
person would arrange and define them as matters of police,
*546 another as matters of taxation, and another as matters
of commerce. But all familiar with these topics must know,
that laws on these by States for local purposes, and to operate
only within State limits, are not usually intended, and should
not be considered, as laws ‘to regulate commerce.” They are
made entirely diverso intuitu. Hence, much connected with
the local power of taxation, and with the police of the States
as to paupers, quarantine laws, the introduction of criminals
or dangerous persons, or of obscene and immoral prints and
books, or of destructive poisons and liquors, belongs to the
States at home. It varies with their different home policies and
habits, and is not either in its locality or operation a matter of
exterior policy, though at times connected with, or resulting
from, foreign commerce, and over which, within their own
borders, the States have never acted as if they had parted with
the power, and never could with so much advantage to their
people as to retain it among themselves. (9 Wheaton, 203.)
Its interests and influences are nearer to each State, are often
peculiar to each, better understood by and for each, and, if
prudently watched over, will never involve them in conflicts
with the general government or with foreign nations.

*%209 The regulation and support of paupers and convicts,

as well as their introduction into a State through foreign
intercourse, by vessels, are matters of this character. (New
York v. Miln, 11 Peters, 141; License Cases, 5 Howard;
Baldwin's Views, 184) Some States are much exposed to
large burdens and fatal diseases and moral pollution from
this source, while others are almost entirely exempt. Some,
therefore, need no legislation, State or national, while others
do and must protect themselves when Congress cannot
or will not. This matter, for instance, may be vital to
Massachusetts, New York, Louisiana, or Maryland; but
it is a subject of indifference to a large portion of the
rest of the Union, not much resorted to from abroad;
and this circumstance indicates, not only why those first-
named States, as States, should, by local legislation, protect
themselves from supposed evils from it where deemed
necessary or expedient, but that it is not one of those incidents
to our foreign commerce in most of the Union which, like
duties, or imposts, or taxes on tonnage, require a uniform and
universal rule to be applied by the general government.

A uniform rule by Congress not being needed on this
particular point, nor being just, is a strong proof that it was not
intended Congress should exercise power over it; especially
when paupers, or aliens likely to become paupers, enter a
State that has not room or business for them, but they merely
pass through to other places, the tax would not be needed to
*547 support them or help to exclude them; and hence such
a State would not be likely to impose one for those purposes.
But considering the power to be in Congress, and some States
needing legislation, and that being required to be uniform, if
Congress were to impose a tax for such purposes, and pay a
ratable proportion of it over to such a State, it would be unjust.
If, to avoid this, Congress were to collect such a tax, and
itself undertake to support foreign paupers out of it, Congress
would transcend the powers granted to her, as none extend
to the maintenance of paupers, and it might as well repair
roads for local use and make laws to settle intestate estates,
or, at least, estates of foreigners. And if it can do this because
passengers are aliens and connected with foreign commerce,
and, this power being exclusive in it, State taxes on them are
therefore void, it must follow that State laws are void also
in respect to foreign bills of exchange, a great instrument of
foreign commerce, and in respect to bankrupt laws, another
topic connected with foreign commerce,-neither of which, but
directly the reverse, is the law.

“To regulate’ is to prescribe rules, to control. But the State by
this statute prescribes no rules for the ‘commerce with foreign
nations.” It does not regulate the vessel or the voyage while
in progress. On the contrary, it prescribes rules for a local
matter, one in which she, as a State, has the deepest interest,
and one arising after the voyage has ended, and not a matter
of commerce or navigation, but rather of police, or municipal,
or taxing supervision.

*%210 Again, it is believed that in Europe, in several
instances of border states, so far from the introduction of
foreigners who are paupers, or likely soon to be so, being
regarded as a question of commerce, it is deemed one of police
merely; and the expenses of alien paupers are made a subject
of reclamation from the contiguous government to which they
belong.

This view, showing that the regulation of this matters is
not in substance more than in words to regulate foreign
commerce, is strengthened by various other matters, which
have never been regarded as regulating commerce, though
nearer connected in some respects with that commerce than
this is. But like this, they are all, when provided for by
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the States, regulated only within their own limits, and for
themselves, and not without their limits, as of a foreign
matter, nor for other States. Such are the laws of the States
which have ever continued to regulate several matters in
harbours and ports where foreign vessels enter and unload.
(Vanderbilt v. Adams, 7 Wendell, 349.) The whole jurisdiction
over them when within the headlands on the ocean, though
filled with salt water and *548 strong tides, is in the States.
We have under another head already shown that it exists
there exclusively for most criminal prosecutions, and also
for all civil proceedings to prosecute trespasses and recover
debts of the owners of the ship or cargo, or of the crew
or passengers, and whether aliens or citizens. And though
the general government is allowed to collect its duties and
enforce its specific requirements about them there, as it is
authorized to do, and does, under acts of Congress, even on
land, (Gibbons v. Ogden, 9 Wheat.; United States v. Coombs,
12 Peters, 72,) yet it can exercise no power there, criminal
or civil, under implication, or under a construction that its
authority to regulate commerce there is exclusive as to matters
like these. No exclusive jurisdiction has been expressly ceded
to it there, as in some forts, navy-yards, and arsenals. Nor is
any necessary. Not one of its officers, fiscal or judicial, can
exert the smallest authority there in opposition to the State
jurisdiction, and State laws, and State officers, but only in
public vessels of war, or over forts and navy-yards ceded, or as
to duties on imports, and other cases, to the extent specifically
bestowed on them by constitutional acts of Congress. And
to regulate these local concerns in this way by the States is
not to regulate foreign commerce, but home concerns. The
design is local; the object a State object, and not a foreign
or commercial one; and the exercise of the power is not
conflicting with any existing actual enactment by Congress.

The States also have and can exercise there, not only their
just territorial jurisdiction over persons and things, but make
special officers and special laws for regulating there in
their limits various matters of a local interest and bearing,
in connection with all the commerce, foreign as well as
domestic, which is there gathered. They appoint and pay
harbourmasters, and officers to regulate the deposit of ballast,
and anchorage of vessels, (7 Wendell, 349,) and the building
of wharves; and are often at great expense in removing
obstructions. (1 Bl. Com., by Tucker, 249.)

*%211 These State officers have the power to direct where
vessels shall anchor, and the precautions to be used against
fires on board; and all State laws in regard to such matters
must doubtless continue in force till conflicting with some
express legislation by Congress. (1 Bl. Com., by Tucker, 252.)

I allude to these with the greater particularity, because they
are so directly connected with foreign commerce, and are not
justified more, perhaps, under police, or sanatory, or moral
considerations, than under the general principle of concurrent
authority in the States on many matters granted to Congress,-
taking *549 care not to attempt to regulate the foreign
commerce, and not to conflict directly and materially with any
provision actually made by Congress,-nor to do it in a case
where the grant is accompanied by an express prohibition to
the States, or is in its nature and character such as to imply
clearly a total prohibition to the States of every exercise of
power connected with it. To remove doubts as to the design
to have the power of the States remain to legislate on such
matters within their own limits, the old Confederation, in
article ninth, where granting the power of regulating ‘the trade
and managing all affairs with the Indians, not members of
any of the States,” provided that ‘the legislative right of any
State, within its own limits, be not infringed or violated.” The
same end was meant to be effected in the new Constitution,
though in a different way; and this was, by not granting any
power to Congress over the internal commerce, or police, or
municipal affairs of the States, and declaring expressly, in the
tenth amendment, that all powers not so granted were reserved
to the people of the States.

It follows from what has been said, that this statute of
Massachusetts, if regarded as a police measure, or a municipal
regulation as to residents or visitors within its borders, or as a
tax or any local provision for her own affairs, ought not to be
considered as a regulation of commerce; but it is one of those
other measures still authorited in the States, and still useful
and appropriate to them. Such measures, too, are usually not
conflicting with that commerce, but adopted entirely diverso
intuitu, and so operating.

Conceding, then, that the power to regulate foreign commerce
may include the regulation of the vessel as well as the cargo,
and the manner of using the vessel in that commerce, yet
the statute of Massachusetts does neither. It merely affects
the master or passengers after their arrival, and for some
further act than proposed to be done. And though vessels are
instruments of commerce, passengers are not. And though
regulating the mode of carrying them on the ocean may be
to regulate commerce and navigation, yet to tax them after
their arrival here is not. Indeed, the regulation of any thing is
not naturally or generally to tax it, as that usually depends on
another power. It has been well held in this court, that under
the Constitution the taxing of imports is not a regulation of
commerce, nor to be sustained under that grant, but under the
grant as to taxation. (Gibbons v. Ogden, 9 Wheat. 201.) Duties
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may, to be sure, be imposed at times to regulate commerce,
but oftener are imposed with a view to revenue; and therefore,
under that head, duties as taxes were prohibited to the States.
(9 Wheat. 202, 203.) *550

*%212 It is a mistaken view to say, that the power of a State
to exclude slaves, or free blacks, or convicts, or paupers, or
to make pecuniary terms for their admission, may be one not
conflicting with commerce, while the same power, if applied
to alien passengers coming in vessels, does conflict. Slaves
now excepted, though once not entirely, they are all equally
and frequently passengers, and all oftener come in by water
in the business and channels of ocean commerce than by
land. But if the transit of persons coming into the States as
passengers, by water, is a branch of commerce, so is their
coming in by land; and this, whether from other nations on
our land frontier, or from other States. And if Mississippi and
Ohio can rightfully impose prohibitions, taxes, or any terms
to such coming by land or water from other States, so may
Massachusetts and New York, if thus coming from foreign
nations by water. Congress, also, has like power to regulate
commerce between the States, as between this country and
other nations, and if persons coming in by water as passengers
belong to the subject of commerce and navigation on the
Atlantic, so do they on the Lakes and large rivers; and if
excluding or requiring terms of them in one place interferes
with commerce, so it does in the other.

Again, if any decisive indication, independent of general
principles, exists as to which government shall exercise the
taxing power in respect to the support of paupers, it is that the
States, rather than the general government, shall exercise it (9
Wheat. 206, 216); and exercise it as such a power, and not, by
a forced construction, as a power ‘to regulate commerce.” The
States have always continued to exercise the various powers
of local taxation and police, and not Congress; and have
maintained all paupers. And this, though the general authority
to regulate commerce, no less than to lay taxes, was granted
to Congress. But police powers and powers over the internal
commerce and municipal affairs of States were not granted
away; and under them, and the general power of taxation,
States continued to control this subject, and not under the
power to regulate commerce. Nor did Congress, though
possessing this last power, ever attempt to interfere, as if to do
so was a branch of that power or justifiable under it, because in
terms using language connected with commerce. Thus, in the
Kentucky constitution, and substantially in several others, it is
provided that the legislature ‘shall have full power to prevent
slaves from being brought into this State as merchandise,” and

Congress sanctioned that Constitution, and the rest, with such
provisions in them.

These affairs are a part of the domestic economy of States,

*551 belong to their interior policy, and operate on matters
affecting the fireside, the hearth, and the altar. The States have
no foreign relations, and need none, as to this. (1 Bl. Com.,
by Tucker, App. 249.)

*%213 The fair exercise of such powers rightfully belonging

to a State, though connected often with foreign commerce
and indirectly or slightly affecting it, cannot therefore be
considered, in any point of view, hostile, by their intent
or origin, as regulations of such commerce. See in point,
Gibbons v. Ogden, 9 Wheat. 203; 11 Peters, 102.

In this view, it is immaterial whether this tax is imposed on
the passenger while in the ship, in port, or when he touches
the wharf, or reaches his hotel. All these places, being within
the territory, are equally within the jurisdiction of the State
for municipal purposes such as these, and not with a view to
regulate foreign commerce; it being conceded that a tax may
be imposed on a passenger after quitting the vessel and on the
land, why may it not before, when he is then within the limits
of the State? In either instance, the tax has no concern with the
foreign voyage, and does not regulate the foreign commerce;
whereas, if otherwise, it might be as invalid when imposed on
land as on water.

Much of the difficulty in this case arises, I apprehend, from
a misconception, as if this tax was imposed on the passenger
at sea and before within the territorial limits of the State. But
this, as before suggested, is an entire misapprehension of the
extent of those limits, or of the words and meaning of the law.

If, then, as is argued, intercourse by merchants in person, and
by officers in their vessels, boats, and wagons, is a part of
commerce, and the carrying of passengers is also a branch
of navigation or commerce, still the taxing of thes after the
arrival in port, though Congress there has power to collect its
duties as it has on land, is not vested at all in Congress; or, if
at all, not exclusively.

Who can point to the cession to the United States of the
jurisdiction, by Massachusetts or New York, of their own
ports and harbours for purposes of taxation, or any other local
and municipal purpose?

So far from interfering at all here with the foreign voyage,
the State power begins when that ends and the vessel has
entered the jurisdictional limits of the State. Her laws reach
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the consequences and results of foreign commerce, rather
than the commerce itself. They touch not the tonnage of the
vessel, nor her merchandise, nor the baggage or tools of the
aliens; nor do they forbid the vessels carrying passengers.

*552 But as a condition to their landing and remaining
within the jurisdiction of the State, enough is required by
way of condition or terms for that privilege, and the risk
of their becoming chargeable, when aliens, (though not
chargeable at the time,) to cover in some degree the expenses
happening under such contingency. This has nothing to do
with the regulation of commerce itself,-the right to carry
passengers to and fro over the Atlantic Ocean,-but merely
with their inhabitancy or residence within a State so as to
be entitled to its charity, its privileges, and protection. Such
laws do not conflict directly with any provision by the general
government as to foreign commerce, because none has been
made on this point, and they are not in clear collision with any
made by that government on any other point. When, as here,
they purport to be for a different purpose from touching the
concerns of the general government,-when they are, as here,
adapted to another local and legitimate object,-it is unjust to a
sovereign State, and derogatory to the character of her people
and legislature, to impute a sinister and illegitimate design
to them concerning foreign commerce, different from that
avowed, and from that which the amount of the tax and the
evil to be guarded against clearly indicate as the true design.
Hence, as before remarked, Mr. Justice Johnson, in the same
opinion which was cited by the original defendants, says the
purpose is the test; and if that be different, and does not clash,
the law is not unconstitutional.

*%214 So Chief Justice Marshall, in 9 Wheat. 204, says, that
Congress for one purpose and a State for another may use like
means and both be vindicated. And though Congress obtains
its power from a special grant, like that of the power ‘to
regulate commerce,” the State may obtain it from a reserved
power over internal commerce or over its police. Hence, while
Congress regulates the number of passengers to the size of
the vessel, as a matter of foreign commerce, and may exempt
their beggage and tools from duties as a matter of imposts on
imports, yet this is not inconsistent with the power of a State,
after passengers arrive within her limits, to impose terms
on their landing, with a view to benefit her pauper police,
or her fiscal resources, or her municipal safety and welfare.
And the two powers, thus exercised separately by the two
governments, may, as Mr. Justice Johnson says, ‘be perfectly
distinct.” So, in the language of Chief Justice Marshall, ‘if
executed by the same means,” ‘this does not prove that the
powers themselves are identical.’

The measures of the general government amount to a
regulation of the traffic, or trade, or business, of carrying
passengers, *553 and of the imposts on imports; but those of
the States amount to neither, and merely affect the passengers
or master of the vessel after their arrival within the limits of a
State, and for State purposes, State security, and State policy.

As we have before explained, then, if granting that the
bringing of passengers is a great branch of the business
of navigation, and that to regulate commerce is to regulate
navigation, yet this statute of Massachusetts neither regulates
that navigation employed in carrying passengers, nor the
passengers themselves, either while abroad in foreign ports,
or while on the Atlantic Ocean, but merely taxes them, or
imposes conditions on them, after within the State. These
things are done, as Mr. Justice Johnson said in another case,
‘with a distinct view.” And it is no objection that they ‘act
on the same subject’ (9 Wheat. 235); or, in the words of
Chief Justice Marshall, ‘although the means used in their
execution may sometimes approach each other so nearly as to
be confounded’ (p. 204). But where any doubt arises, it should
operate against the uncertain and loose, or what the late chief
justice called ‘questionable power to regulate commerce,’ (9
Wheat. 202,) rather than the more fixed and distinct police or
taxing power.

In cases like this, if, amidst the great complexity of human
affairs, and in the shadowy line between the two governments
over the same people, it is impossible for their mutual rights
and powers not to infringe occasionally upon each other,
or cross a little the dividing line, it constitutes no cause
for denouncing the acts on either side as being exercised
under the same power or for the same purpose, and therefore
unconstitutional and void. When, as is seldom likely, their
laws come in direct and material collision, both being in
the exercise of distinct powers, which belong to them, it is
wisely provided, by the Constitution itself, and consequently
by the States and the people themselves, as they framed it,
that the States, being the granting power, must recede. (9
Wheat. 203; License Cases, 5 Howard; United States v. New
Bedford Bridge, 1 Woodb. & Minot, 423.) Here we see no
such collision.

*%215 There are other cases of seeming opposition which
are reconcilable, and not conflicting, as to the powers
exercised both by the States and the general government, but
for different purposes. Thus hides may be imported under the
acts of Congress taxing imports and regulating commerce;
but this does not deprive a State of the right, in guarding the
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public health, to have them destroyed if putrefied, whether
before they reach the land or after. So as to the import
of gunpowder by the authority of one government, and the
prohibition *554 by the other, for the public safety, to keep
it in large quantities. (4 Metcalf, 294.) Neither of these acts
by the State attempts to interfere with the commerce abroad,
but after its arrival here, and for other purposes, local and
sanatory, or municipal.

In short, it has been deliberately held by this court, that the
laying a duty on imports, if this was of that character, is
an exercise of the taxing power, and not of that to regulate
commerce. (Gibbons v. Ogden, 9 Wheat. 201, by Chief Justice
Marshall.) And if, in Brown v. Maryland, 12 Wheat. 447, the
tax or duty imposed there can be considered as held to violate
both, it was because it was not only a tax on imports, but
provided for the treatment of goods themselves, or regulated
them as imported in foreign commerce, and while in bulk.

But if the power exercised in this law by Massachusetts could,
by a forced construction, be tortured into a regulation of
foreign commerce, the next requisite to make the law void is
not believed to exist in the fact that the States do not retain
some concurrent or subordinate powers, such as were here
exercised, though connected in certain respects with foreign
commerce. Beside the reasons already assigned for this
opinion, it is not opposed to either the language or the spirit
of the Constitution in connection with this particular grant.
Accompanying it are no exclusive words, nor is the further
action of the States, or any thing concerning commerce,
expressly forbidden in any other way in the Constitution. But
both of these are done in several other cases, such as ‘no State
shall coin money,” or no State ‘engage in war,” and these are
ordinary modes adopted in the Constitution to indicate that a
power granted is exclusive, when it was meant to be so.

If this reasoning be not correct, why was express prohibition
to the States used on any subject where authority was granted
to Congress? The only other mode to ascertain whether a
power thus granted is exclusive ‘is to look at the nature of
each grant, and if that does not clearly show the power to be
exclusive, not to hold it to be so.” We have seen that was the
rule laid down by one of the makers and great expounders of
the instrument. (Federalist, No. 82. See also 14 Peters, 575.)

*%216 Itheld out this as an inducement to the States to adopt
the Constitution, and was urged by all the logic and eloquence
of Hamilton. It was, that a grant of power to Congress, so
far from being ipso facto exclusive, never ousted the power
of the States previously existing, unless ‘where an exclusive

authority is in express terms granted to the Union, or where
a particular authority is granted to the Union and the exercise
*555 of a like authority is prohibited to the States; or where
an authority is granted to the Union, with which a similar
authority in the States would be utterly incompatible.’

This rule has been recognized in various decisions on
constitutional questions by many of the judges of this court. 2
Cranch, 397; 3 Wheat. 386; 5 Wheat. 49; Wilson v. Blackbird
Creek Marsh Company, 2 Peters, 245; Prigg v. Pennsylvania,
16 Peters, 627, 655, 664; New York v. Miln, 11 Peters,
103, 132; Groves v. Slaughter, 15 Peters, 509; Holmes v.
Jennison, 14 Peters, 579. So by this court itself, in Sturges v.
Crowninshield, 4 Wheat. 193. And also by other authorities
entitled to much respect. 4 Elliot's Deb. 567; 3 Jefferson's
Life, 425-429; 3 Serg. & Rawle, 79; Peck's Trial, 86, 87,
291-293, 329, 404, 434, 435; Calder v. Bull, 3 Dall. 386; 1
Kent's Com. 364; 9 Johns. 568.

In other cases it is apparently contravened. 9 Wheat. 209; 15
Peters, 504, by Mr. Justice McLean, and 511, by Mr. Justice
Baldwin; Prigg v. Pennsylvania, 16 Peters, 543; New York
v. Miln, 11 Peters, 158, by Mr. Justice Story; The Chusan, 2
Story, 465; Golden v. Prince, 3 Wash. C. C. 325.

But this is often in appearance only, and not in reality. It is
not a difference as to what should be the true rule, but in
deciding what cases fall within it, and especially the branch
of it as to what is exclusive by implication and reasoning
from the nature of the particular grant or case; or in the words
of Hamilton, ‘where an authority is granted to the Union,
with which a similar authority in the States would be utterly
incompatible.’

Thus, in the celebrated case of Sturges v. Crowninshield, the
rule itself is laid down in the same way substantially as in
the Federalist; namely, that the power is to be taken from
the State only when expressly forbidden, or where ‘the terms
in which a power is granted to Congress, or the nature of
the power, require that it should be exercised exclusively by
Congress.” (4 Wheat. 122, 193, by Chief Justice Marshall;
Prigg v. Commonwealth of Pennsylvania, 16 Peters, 626, by
Chief Justice Taney, and 650, by Mr. Justice Daniel.)

*%217 And Chief Justice Marshall on another occasion
considered this to be the true rule. That was in the case
of Wilson v. Blackbird Creek Marsh Company, 2 Peters,
245, though a commercial question. And Judge Story did
the same in Houston v. Moore, 5 Wheat. 49,-a militia
question. So, many of the other grants in this same section
of the Constitution, under like forms of expression, have
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been virtually held not to be exclusive; such as that over
weights and measures; that over bankruptcy (Sturges v.
Crowninshield, 4 Wheat. 122); *556 that over taxation (see
cases already cited); that to regulate the value of foreign coins;
that to discipline the militia (Houston v. Moore, 5 Wheat. 1;
3 Stor. Com. on Constitution, § 1202; 15 Peters, 499; Rawle
on the Constitution, ch. 9, p. 111); that ‘to provide for the
punishment of counterfeiting coin’ (Fox v. State of Ohio, 5
How. 410); and robbing the mail when punished as highway
robbery (5 Wheat. 34). Why, then, hold this to be otherwise
than concurrent?

There are still other grants, in language like this, which never
have been considered exclusive. Even the power to pass
uniform naturalization laws was once considered by this court
as not exclusive (Collet v. Collet, 2 Dallas, 296); and though
doubt has been flung on this since by the United States v.
Villato, 2 Dall. 372, Chirac v. Chirac, 2 Wheat. 269, and by
some of the court in 5 Howard, 585, and Golden v. Prince,
3 Wash. C. C. 314; and though these doubts may be well
founded unless the State naturalization be for local purposes
only in the State, as intimated in Collet v. Collet, and more
favorable than the law of the United States, and not to give
rights of citizenship out of the State, (1 Bl. Com., by Tucker,
App. 3, 4, 255, 296,) which were the chief objections in 3
Wash. C. C. 314; yet this change of opinion does not impugn
in principle the ground for considering the local measure
in their case as not conflicting with foreign commerce. The
reasoning for a change there does not apply here.

So, it is well settled that no grant of power to Congress
is exclusive, unless expressly so, merely because it may be
broad enough in terms to cover a power which clearly belongs
to the State; e. g. police, quarantine, and license laws. They
may relate to a like place and subject, and by means somewhat
alike, yet, if the purposes of the State and of Congress are
different and legitimate for each, they are both permissible
and neither exclusive. (See cases before cited, 4 Wheat. 196;
3 Ell. Deb. 259; Baldwin's Views, 193, 194.)

*%218 This very grant of the power ‘to regulate commerce’
has also been held by this court not to prevent bridges or
ferries by the States where waters are navigable. (Wilson
v. Blackbird Creek Marsh Company, 2 Peters, 245.) So
elsewhere. (Corfield v. Coryell, 4 Wash. C. C. 371; 1 Woodb.
& Min. 417, 424, 425; 9 Wheat. 203. See also Warren Bridge
Case, 11 Peters, 420; 17 Conn. 64; 8 Cowen, 146; 1 Pick. 180;
7 N. Hamp. 35.) And it has been considered elsewhere not to
confer, though in navigable waters, any right or control over
the fisheries therein, within the limits of a State. (4 Wash. C.

C. 383. See also Martin v. Waddell, 16 Peters, 367; 3 Wheat.
383; Angell on Tide Waters, 105.) So the *557 States have
been accustomed to legislate as to pilots, and Congress has
concurred in it. But if the acts of the States alone as to pilots
are not valid, on the ground of a concurrent power in them,
it is difficult to see how Congress can transfer or cede to
the States an authority on this which the Constitution has not
given to them. (Chief Justice Taney, in 5 Howard, 580.) The
real truth is, that, each possessing the power in some views
and places, though not exclusively, Congress may declare it
will not exercise the power on its part, either by an express
law or by actual omission, and thus leave the field open to the
States, on their reserved or concurrent rights, and not on any
rights ceded to them by Congress. This reconciles the whole
matter, and tends strongly to sustain the same view in the case
now under consideration.

Nor has it ever been seriously contended, that, where
Congress has chosen to legislate about commerce and
navigation on our navigable waters as well as the sea-coast,
and to introduce guards against steam explosions and dangers
in steam vessels, the law is not to be enforced as proper under
the power to regulate commerce, and when not in conflict
with any State legislation. This power in Congress is at least
concurrent, and extends to commerce on rivers, and even on
land, as well as at sea, when between our own States or with
foreign countries. Whether this could be done as to vessels on
waters entirely within any one State is a different question,
which need not be here considered. (See Waring v. Clark, 5
Howard, 441.)

As a general rule of construction, then, the grants to Congress
should never be considered as exclusive, unless so indicated
expressly in the Constitution by the nature or place of the
thing granted, or by the positive prohibition usually resorted
to when that end is contemplated, as that ‘no State shall
enter into any treaty,” or ‘coin money,” &c.; ‘no State shall,
without the consent of Congress, lay any imposts or duties
on imports,” &c. (Art. 1, § 9. United States v. New Bedford
Bridge, 1 Woodb. & Min. 432.)

*%219 It is also a strong argument, after using this express
prohibition in some cases, that, when not used in others, as
it is not here, it is not intended. Looking at the nature of this
grant, likewise, in order to see if it can or should be entirely
exclusive, we are forced to the same conclusions.

There is nothing in the nature of much which is here
connected with foreign commerce that is in its character
foreign, or appropriate for the action of a central and single
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government; on the contrary, there is matter which is entirely
local,-something which is seldom universal, or required to
be *558 either general or uniform. For though Congress is
empowered to regulate commerce, and ought to legislate for
foreign commerce as for all its leading incidents and uniform
and universal wants, yet ‘to reguiate commerce’ could never
have been supposed by the framers of the Constitution to
devolve on the general government the care of any thing
except exterior intercourse with foreign nations, with other
States, and the Indian tribes. Every thing else within State
limits was, of course, to be left to each State, as too different
in so large a country to be subjected to uniform rules, too
multifarious for the attention of the central government, and
too local for its cognizance over only general matters.

It was a difference between the States as to imposts or
duties on imports and tonnage which embarrassed their
intercourse with each other and with foreign nations, and
which mainly led to the new Constitution, and not the mere
regulation of commerce. (9 Wheat. 225.) It was hence that
the States in respect to duties and imposts were not left
to exercise concurrent powers, and this was prevented, not
by merely empowering Congress to tax imports, but by
expressly forbidding the States to do the same; and this
express prohibition would not have been resorted to, or been
necessary, if a mere grant to Congress of the power to impose
duties or to ‘regulate commerce’ was alone deemed exclusive,
and was to prevent taxation of imports by the States, or
assessing money by them on any kind of business or traffic
by navigation, such as carrying passengers.

Congress, in this way, resorted to a special prohibition where
they meant one (as to taxes on imports); but where they
did not, as, for example, in other taxation or regulating
commerce, they introduced no such special prohibition, and
left the States to act also on local and appropriate matters,
though connected in some degree with commerce. Where,
at any time, Congress had not legislated or preoccupied
that particular field, the States acted freely and beneficially,
yielding, however, to Congress when it does act on the same
particular matter, unless both act for different and consistent
objects. (Gibbons v. Ogden, 9 Wheat. 204, 239.) In this way
much was meant to be left in the States, and much ever
has been left, which partially related to commerce, and an
expansive, and roving, and absorbing construction has since
been attempted to be given to the grant of the power to
regulate commerce, apparently never thought of at the time
it was introduced into the Constitution. When I say much
was left, and meant to be left, to the States in connection
with commerce, I mean, concerning details and local matters,

inseparable in *559 some respects from foreign commerce,
but not belonging to its exterior or general character, and
not conflicting with any thing Congress has already done.
(Vanderbilt v. Adams, 7 Wendell, 349; New Bedford Bridge
Case, 1 Woodb. & Min. 429.) Such is this very matter as to
taxation to support foreign paupers, with many other police
matters, quarantine, inspections, &c. (See them enumerated
in the License Cases, 5 Howard.)

*%220 The provisions in the State laws in 1789, on these
and kindred matters, did not therefore drop dead on the
adoption of the Constitution, but only those relating to
duties expressly prohibited to the States, and to foreign and
general matters which were then acted on by Congress. Chief
Justice Marshall, in Sturges v. Crowninshield, (4 Wheat. 195,)
considered ‘the power of the States as existing over such cases
as the laws of the Union may not reach.’

So far as reasons exist to make the exercise of the commercial
power exclusive, as on matters of exterior, general, and
uniform cognizance, the construction may be proper to render
it exclusive, but no further, as the exclusiveness depends
in this case wholly on the reasons, and not on any express
prohibition, and hence cannot extend beyond the reasons
themselves. Where they disappear, the exclusiveness should
halt. In such case, emphatically, cessante ratione, cessat et
ipsa lex.

It nowhere seems to have been settled that this power is
exclusive in Congress, so that the States can enact no laws
on any branch of the subject, whether conflicting or not with
any acts of Congress. But, on the contrary, the majority of the
court in the License Cases (5 Howard, 504) appear to have
held that it is not exclusive as to several matters connected in
some degree with commerce. The case of New York v. Miln
(11 Peters, 141) seems chiefly to rest on a like principle, and
likewise to hold that measures of the character now under
consideration are not regulations of commerce.

Indeed, besides these cases, and on this very subject of
commerce, a construction has at times been placed, that it
is not exclusive in all respects, as will soon be shown, and
if truly placed, it is not competent to hold that the State
legislation on such incidental, subordinate, and local matters
is utterly void when it does not conflict with some actual
legislation by Congress. For the silence of Congress, which
some seem to regard as more formidable than its action, is,
whether in full or in part, to be respected and obeyed only
where its power is exclusive, and the States are deprived of all
authority over the matter. The power must first be shown to be
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exclusive before any inference can be drawn that the silence
of Congress *560 speaks, and a different course of reasoning
begs the question attempted to be proved. In other cases, when
the power of Congress is not exclusive and that of the States
is concurrent, the silence of Congress to legislate on any
mere local or subordinate matter within the limits of a State,
though connected in some respects with foreign commerce, is
rather an invitation for the States to legislate upon it,-is rather
leaving it to them for the present, and assenting to their action
in the matter,-than a circumstance nullifying and destroying
every useful and ameliorating provision made by them.

*%221 Such, in my view, is the true rule in respect to the
commercial grant of power over matters not yet regulated
by Congress, and which are obviously local. In the case of
Wilson v. The Blackbird Creek Marsh Co., Chief Justice
Marshall not only treated this as the true rule generally, but
held it applicable to the grant to Congress of the power ‘to
regulate commerce,” and that this grant was not exclusive nor
prohibitory on the action of the States, except so far as it was
actually exercised by Congress, and thus came in conflict with
the laws of the States. These are some of his words:-‘The
repugnancy of the law of Delaware to the Constitution is
placed entirely on its repugnancy to the power to regulate
commerce with foreign nations, and among the several States,
a power which has not been so exercised as to affect the
question.” (2 Peters, 252.)

The Chief Justice in another case held that a power being
vested in Congress was not enough to bar State action entirely,
and that it did not forbid by silence as much as by action.
He says,-‘It is not the mere existence of the power, but
its exercise, which is incompatible with the exercise of the
same power by the States. It is not the right to establish
these uniform laws, but their actual establishment, which is
inconsistent with the partial acts of the States.” (Sturges v.
Crowninshield, 4 Wheaton, 195, 196.) And in 16 Peters, 610,
Justice Story admits ‘that no uniform rule of interpretation
can be applied to it [the Constitution], which may not allow,
even if it does not positively demand, many modifications in
its actual application to particular clauses.’

Hence, if the power ‘to regulate commerce’ be regarded by
us as exclusive, so far as respects its operations abroad, or
without the limits of the country, because the nature of the
grant requires it to be exclusive there, and not exclusive so far
as regards matters consequent on it which are within the limits
of a State, and not expressly prohibited to it nor conflicting
with any thing done by Congress, because the nature of the
grant does not require it to be so there, we exercise *561

then what appears to be the spirit of a wise conciliation, and
are able to reconcile several opinions elsewhere expressed,
some as to the concurrent and some as to the exclusive
character of the power ‘to regulate commerce.’ It may thus
be exclusive as to some matters and not as to others, and
every thing can in that aspect be reconciled and harmonious,
and accord, as I have before explained, with the nature and
reason of each case, the only constitutional limits where no
express restrictions are imposed. I am unable to see any
other practical mode of administering the complicated, and
sometimes conflicting, relations of the Federal and State
governments, but on a rule like this. And thus deciding the
cases as they arise under it, according to the nature and
character of each case and each grant, some indicating one to
be exclusive, and some indicating another not to be exclusive;
and this, also, at times, as to different kinds of exercise of
power under one and the same grant. (See Justice Johnson,
9 Wheat. 235-239.) There is another view of this question
which leads to like results. If the opposite opinions mean
only that the States cannot, after express grants to the general
government, legislate on them for and in behalf of the general
government, and not simply for themselves in local matters,-
cannot legislate for other States without their own limits, extra
territorium, or as to general uniformity, general conduct, or
the subject-matter over the whole country, like naturalization
and bankruptcy,-then there is no difference between the spirit
of those opinions and my own. But if they are construed to
mean, that after such a grant, with no express prohibition on
a State to act for itself alone on the matter, and none implied
from their relations to the general government and the nature
of the subject, a State cannot make such regulations and laws
for itself, and its own people, and local necessities, as do
not violate any act of Congress in relation to the matter, I
do not think they are supported either by sound principle or
precedents.

*%222 Necessities for a different course have existed, and
ever must exist, in the complex movements of a double set of
legislators for one and the same people.

They may crowd against each other in their measures slightly
and doubtingly, but that, as before shown, is not sufficient
to annul and override those of the States, as there must be
for that disagreeable consequence a direct conflict, a plain
incompatibility. (3 Stor. Com. on Const. 434; New Bedford
Bridge Case, 1 Woodb. & Min. 417, 418; 9 Wheaton, 238.)

This circumstance shows, also, that the argument to avoid
State legislation is not sufficient when it discovers some
different *562 spirit or policy in the general measures of
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the States from that in the general government. The States
have a right to differ in opinion,-some are very likely often
to differ. But what clause in the Constitution makes such
an instance of independence a nullity, or makes a different
object an illegitimate one? To be a nullity, it must oppose what
has been actually done or prescribed by Congress, and in a
case where it has no reserved power to act differently from
Congress. We have already seen that an indirect reduction of
the revenue of the general government by the license laws,
when passed under a legitimate power, and with a different
legitimate view, did not render them unconstitutional, nor
does this, under like circumstances, though it may indirectly
operate in some measure against emigration.

If it did, a law by a State to favor the consumption of its
own products would be pronounced void, and so would be a
high tax by a State on wharves or stores, as all these would
somewhat embarrass and render more expensive the business
connected with foreign commerce. So this condition imposed
on passengers after their arrival might in some degree affect
the business and commerce of carrying them to that State,
when the alien passengers are taxed before they are permitted
to land.

There are two classes of grants to which this rule now under
consideration is applicable, and the force of it will be more
striking when they are examined separately. One includes
grants where Congress has acted, and continues to act, in
relation to them; and the other, where it has never acted, or, if
it has once acted, has ceased to do so.

Now, the vindication for the States to act in the last class
is, that, unless each State is considered authorized still to
legislate for itself, the subject-matter will be without any
regulation whatever, and a lawless condition of things will
exist within the heart of the community, and on a matter
vital to its interests. Such is now the case as to weights
and measures, Congress never having legislated to produce
uniformity concerning them, though the power is expressly
granted to it in the Constitution.

Now, on the construction that such a grant of power is
exclusive, and, whether exercised or not, it is unconstitutional
for any State to legislate on the subject for itself; and,
moreover, that Congress does in truth regulate by its silence
as much as by its action, and when doing nothing about it
virtually enacts that nothing shall be done about it by any of
the States, it will follow that not only all the legislation by
the States on weights and measures since 1789 is illegal and
void, but all *563 their legislation now existing on matters

of bankruptcy, and in respect to the disciplining of the militia,
and imposing taxes on land, is also void. For the powers over
all these are expressly ceded to Congress, and are not now
regulated by any existing acts of Congress, though all except
weights and measures once have been. The argument alluded
to, if sound, would thus be strong, that Congress, having once
acted on these and ceased to, means that nothing more shall
be done.

*%223 On this exclusive principle, though the action of the
States on them is not forbidden expressly in the Constitution,
nor impliedly beyond what grows out of any express grant, all
the States in the Union are disarmed from any action whatever
on such matters, and all their laws on these topics, so essential
to their domestic industry and trade, their public security and
political existence by means of revenue, are to be considered
null and void.

The catastrophe which would follow on such a construction
has led this court, as heretofore explained, to hold that the
States still possess a concurrent power to act on matters of
bankruptcy, the discipline of the militia, taxation of land,
and some subjects of commerce; and like considerations
would undoubtedly lead them, when the cases arise, to hold,
that, notwithstanding such grants, the laws of the States, not
conflicting with any passed by the general government on
many other such topics, must be considered valid. Indeed,
it seems conceded by some of the members of the court in
this case, that the States are, by some power codrdinate or
subordinate, right-fully legislating on weights and measures,
pilots, bankruptcy, the militia, &c. But if they have not this
power without any grant or license by Congress, they cannot
have it by any such grant, because Congress is not empowered
by the Constitution to grant away powers vested in it by the
people and the States; and how can it hereafter, by legislation,
give any power to them over this subject if not having it now?

Again, in the other class of cases, where Congress has already
legislated, and still legislates, some time elapsed before it
passed laws on any subject, and years before it acted at all
on some of them; and in almost the whole, its first legislation
was only a beginning and in part, doing more and more from
time to time, as experience and the exigencies of the country
seemed to require. It is not necessary to repeat here several
detailed illustrations and cases on this collected in the case
of the United States v. New Bedford Bridge, 1 Woodb. &
Min. 430. In the mean time, the States continued to exercise
their accustomed powers, and have ever since done it on
all matters not forbidden expressly in the Constitution, not
exclusive in *564 their nature, and not conflicting with
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actual provisions in relation to them already made under the
general government. (14 Peters, 594.)

To show, further, that these grants of power are not always
and necessarily exclusive, and that legislation on them by
Congress to any extent is not as prohibitory on the States
where it is silent as where it enacts, the States have not
only continued to punish crimes which Congress could
punish, but they have, in numerous instances, regulated
matters connected, locally at least, with commerce abroad,
and between the States, and with the Indians.

In so large a territory as the jurisdiction of the general
government embraces, in so many and so diversified topics
as come before it, and in the nature of its supervisory powers
on certain subjects, requiring action only on what is general
and foreign, and to produce uniformity merely as to that,
it becomes almost inevitable that many local matters and
details must be left to be regulated by some local authorities.
Yet, as explained in the License Cases, like the by-laws of
corporations, made by them and not the legislature, they must
not conflict with the general regulations or laws prescribed
by the paramount power. But, so far from being exclusive,
even while it is exercised, and much less while it is dormant
or unexercised, the paramount power summons to its aid,
in order to be effective, the contemporaneous and continued
action of others. Thus not only moneyed corporations, but
towns and cities, must make numerous by-laws in order to
enforce the general provisions laid down by the legislation
of the State. Thus, too, this court must make numerous rules
to carry into effect the legislation of Congress in respect to
it; and the War and the Navy Departments must compile and
enforce volumes of regulations of a like kind and for a like
purpose, taking care, as all subordinate power in such cases
must, not to violate any general law prescribed on the subject.
(See 1 Woodb. & Min. 423.)

*%224 The condition of this whole country when colonies
of England furnishes another illustration of the relation and
character of such powers. The parent government at home was
sovereign, and provided general regulations, either in acts of
Parliament or charters, but still left the several colonies (and
surely our States have as much power as they) to legislate
as to details, and introduce any regulations suited to their
own condition and interests, not conflicting with the general
provisions made by the paramount power at home. (1 Bl
Com., by Tucker, App. 109, 110.

Indeed, what becomes of the whole doctrine of concurrent
powers on this hypothesis of exclusiveness in all mere grants,

*565 and of the usage that the States may act in such
concurrent cases or local matters till their measures conflict
directly with those of Congress? (Ibid. 179.) Where is the
line of distinction between a measure by the State which is
void, whether it conflict or not, and one which is not void
till it comes into actual collision with some law passed by
the general government? What becomes of the idea, that
the power to regulate foreign commerce is exclusive, and
Congress may prohibit the introduction of obscene prints
under it, and yet the States may do the latter also, but touch
nothing connected with commerce? Is not the introduction
of these connected with it? Cannot the States, too, patronize
science and the arts in various ways, though a like power is
conferred on Congress by means of patents and copyrights.
(Livingston v. Van Ingen, 9 Johns. 572.)

Nor do I understand the words of Mr. Justice Johnson, in the
case of Gibbons v. Ogden, in the sense attributed to them by
some. ‘The practice of our government,” says he, ‘has been,
on many subjects, to occupy so much only of the field open
to them as they think the public interests require.” (9 Wheat.
234.) It is argued that this means to exclude State action,
where Congress has not occupied the field, as well as where
it has. Yet it seems plainly to be inferred, from other words
connected, that he considers ‘the power of the States must be
at an end so far as the United States have by their legislative
act taken the subject under their immediate superintendence.’
This means the subject then under consideration. But where
have they so taken the subject of the admission of alien
passengers into States, and the terms of it, ‘under their
immediate superintendence’? They may have regulated the
manner of their coming here, but where their maintenance
here when sick or poor, or likely to be poor? where their
taxation here?

They have regulated also their naturalization in this country,
but not under the grant of the power ‘to regulate commerce,’
or impose imposts on imports; but, knowing it was not
involved in either, a separate and express grant was wisely
inserted in the Constitution to empower Congress to make
uniform rules on this subject.

*%225 It will be seen, that, where Congress legislates about
foreign commerce or passengers as connected with it, that
legislation need not, and does not, forbid the States to legislate
on other matters not conflicting. Thus, all will harmonize,
unless we interpolate, by mere construction, a prohibitory
clause either in the law or in the Constitution. You may, if
you please, call the power so exercised by Congress exclusive
in one sense or *566 to one extent, but it is not in others.
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It may be considered as exclusive so far as it goes, and still
leave the rest of the field concerning them open to the States.
Thus the right to regulate the number of passengers in vessels
from abroad in proportion to the tonnage has been exercised
by Congress, and may be deemed the use of a legitimate
authority. (3 Statutes at Large, 448; 9 Wheat. 216.) So has it
been exercised to exempt their personal ‘baggage’ and ‘tools'
from imposts, not, as some seem to suppose, their goods or
merchandise. (1 Statutes at Large, 661.) But this statute of
Massachusetts conflicts with neither. So Congress provides
for uniform naturalization of aliens, but this statute does not
interfere with that. So Congress does not forbid passengers to
come from abroad; neither does this statute.

Again, Congress nowhere stipulates or enacts, or by the
Constitution can do it, probably, as before suggested, that
passengers shall not in their persons be taxed on their arrival
within a State, nor terms be made as to their residence within
them. Again, the objection to this view involves another
apparent absurdity,-that, though the regulation of commerce
extends to passengers, it is not entirely exclusive in the
general government if they come with yellow-fever and the
cholera, and that they are then subject to State control and
its quarantine expenses and fees; but are not, if they come
with what the State deems equally perilous. That is, if they
endanger the health of the body, the power over them is not
exclusive in Congress, but if they endanger only the police
of the State, its pauper securities, and its economy, morals,
and public peace, the power is exclusive in Congress, and
goes to strip the State of all authority to resist the introduction
of either convicts, slaves, paupers, or refugees. If these last
only come in the tracks of commerce in vessels from abroad,
and are enrolled as passengers, the States cannot touch them,
but may seize on them at once if their bodies are diseased. It
would be useful to have that clause in the Constitution pointed
out which draws such a novel line of discrimination.

In holding this measure to be a regulation of commerce, and
exclusive, and hence void, wherever the power of Congress
over commerce extends, a most perilous principle is adopted
in some other respects; for that power extends over the land
as well as water, and to commerce among the States and with
the Indian tribes, no less than to foreign commerce. (See art.
1, § 8.) And if it can abrogate a tax or terms imposed by States
in harbours over persons there, it may do so whenever the
power over commerce goes into the interior, and as to matters
connected with it, and also between States. *567

*%226 On this reasoning, passengers there in vessels, boats,
wagons, stages, or on horseback, are as much connected with

commerce as if they come in by sea; and they may consist
of paupers, slaves, or convicts, as well as of merchants or
travellers for pleasure and personal improvement; and thus
all the laws of Ohio, Mississippi, and many other States,
either forbidding or taxing the entrace of slaves or liberated
blacks, will be nullified, as well as those of almost every
Atlantic State, excluding paupers comming in from without
their limits.

Congress has sanctioned at least five constitutions of States
exercising a power to exclude slaves, and the introduction
of them as merchandise and for commerce. And how can
this be reconciled by those who would reverse the judgments
below, on the ground that the commercial power is exclusive
in Congress, and not either concurrent in one view or
independent in another, in some particulars, in the States.

Another consequence from the opposite doctrine is, that, if
Congress by regulating commerce acts exclusively upon it,
and can admit whom it pleases as passengers, independent of
State wishes, it can force upon the States slaves or criminals,
or political incendiaries of the most dangerous character.
And furthermore, that it can do this only by admitting their
personal baggage free, as doing that, it is argued here by some,
shows the owner must come in free, and neither be excluded
nor taxed by the State after within her limits.

This makes the owner of the personal baggage a mere incident
or appurtenant to the baggage itself, and renders, by analogy,
any legislation as to taxing property more important than
taxing the person, and, indeed, overruling and governing
the person as subordinate and inferior. So, if Congress by
making baggage free exonerates passengers from a State
tax, it exonerates all the officers and crews of vessels from
State taxes; for their personal baggage is as free as that
of passengers. They, too, are as directly connected with
commerce as the passengers; and by a parity of reasoning, the
absurdity follows, that, by admitting American vessels free of
tonnage duties, the owners of them are also made free from
State taxes.

Every person acquainted with the tariff of the general
government knows that specially declaring a box or chest of
apparel ‘free’ does not exonerate any thing else or any other
article, much less can it any person, if taxed by a State law.
On the contrary, all things not specially taxed, nor specially
declared ‘free,” have a duty imposed on them by Congress as
non-enumerated articles, and so would passengers, if imports,
and if Congress had a right to tax them. And if saying nothing
about passengers would imply that they were free from *568
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taxes of the United States, much more of the States, why is it
necessary to declare in terms any article ‘free,” when silence
would make it so? The real truth rather is, that Congress has
no right to tax alien friends, or exclude them, and hence the
silence. This statute, then, contravenes no act of Congress on
this matter of passengers.

*%227 And while all the legislation of Congress as to
passengers operates on them at sea during the voyage, except
imposts being forbidden on their baggage, which is solely
within the jurisdiction of Congress, all the legislation of
Massachusetts operates on them after their arrival in port,
and without any attempt then to impose any duty on their
baggage. The former legislation by Congress, regulating their
number in proportion to the tonnage, is, as it should be,
extra territorium; the latter, as it should be, infra territorium,
and thus both are proper, and the jurisdiction over either is
not exclusive of that exercised by the other, or conflicting
materially with it.

Having considered the different general grounds which can
be urged in support of this statute, and the objections made in
opposition to them, I shall proceed, before closing, to submit
a few remarks on some miscellaneous topics relied on to
impeach its provisions. One is a supposed conflict between
this statute and some treaties of the general government.

I am aware that a tax or fee on alien passengers, if large, might
possibly lead to collision with those foreign governments,
such as Great Britain and Prussia, with whom we have treaties
allowing free ingress and egress to our ports. (See 8 Stat. at
Large, 116,228.378.) But neither of them complains in this
instance, and I do not consider this law as conflicting with
any such provisions in treaties, since none of them profess to
exempt their people or their property from State taxation after
they arrive here.

If such a stipulation were made by the general government,
it would be difficult to maintain the doctrine, that, by an
ordinary treaty, it has power to restrict the rights and powers
of the several States any further than the States have by
the Constitution authorized, and that this has ever been
authorized. But it has not here been attempted; and these
particular treaties are subject to the ordinary laws of the
States, as well as of the general government, and enable the
citizens of those countries merely to have free ingress and
egress here for trade, (see Treaty of 1794, art. 3; 8 Stat.
at Large, 117,) having no relation to their coming here as
passengers to reside or for pleasure. Nor can they apply in the
present case at all, as the record now stands, finding only that

the master was a British subject or his vessel British, but not
that his passengers belonged to Great Britain. *569

The prussian treaty does not appear to contemplate any thing
beyond the establishment of reciprocal duties, and a treatment
in other respects like ‘the most favored nations.” (8 Stat. at
Large, 164.)

And who ever thought that these treaties were meant to
empower, or could in any moral or political view empower,
Great Britain to ship her paupers to Massachusetts, or send
her free blacks from the West Indies into the Southern States
or into Ohio, in contravention of their local laws, or force
on the States, so as to enjoy their protection and privileges,
any persons from abroad deemed dangerous, such as her felon
convicts and the refuse of her jails? Again, so far as regards
the liberty of commerce secured to British subjects in Europe
by the fourteenth article of the treaty of 1794, it does not apply
to those coming from the British Provinces in America, as
did this vessel, (8 Stat. at Large, 124,) and by the eighteenth
article of that treaty was to last only ten years (p. 125). And
while it did last, it was expressly made ‘subject always, as to
what respects this article, to the laws and statutes of the two
countries respectively’ (p. 124).

*%228 Besides this, the whole of the treaty of 1794,
including the third article, probably was suspended by the war
of 1812, and exists now only as modified in that of 1815,
which gives to British subjects no higher rights than ‘other
foreigners.” (Art. 1; 8 Stat. at Large, 228.) The old Articles
of Confederation contained a clause which indicated in a
different form like views as to what was proper in treaties,
and indicates a wise jealousy of power exercised in hostility
to the policy of a State. That policy is never intended to
be thwarted by any arrangements with foreign nations by
reciprocal treaties, as they relate merely to the imposts on
tonnage and cargoes by the national governments, requiring
them to be equal, and do not concern the port and harbour
fees or expenses imposed by the local authorities for local
purposes. The best security that these fees and taxes will
never be unreasonably high and injurious to foreigners is the
tendency they would then have to drive trade to other ports or
countries contiguous, where they might be lower.

The same right exists also in states to impose conditions on the
selling of certain articles by foreigners and others within their
limits, as a state may prefer to encourage its own products, or
may deem the use of some foreign articles of bad influence in
other respects. (Grotius on the Rights of Peace and War, B. 2,
ch. 2, § 20; License Cases, 5 Howard.)
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Nor can I see, as has been urged, any collision between
this statute and the act of Congress to carry into effect our
commerical *570 arrangement of 1830 with Great Britain.
(4 Stat. at Large, 419.) The intention of that act does not
in any respect seem to go beyond that of the treaties just
referred to, and in some respects is to have matters stand as
they did before. Each side imposed charges and duties. They
existed in England and her colonies, as well as with us; but
this arrangement sought only to have them not unequal nor
prohibitory of trade, and not to discriminate against each other
by general legislation. (See 1 Commerce and Navigation,
State Papers, 158; 4 Stat. at Large, 419.)

A few remarks as to some objections urged against the large
amount and the motive of this tax, and I have done. If the
payment was to be vindicated under the general taxing power
alone, it is clear that the amount could not affect the question
of the constitutionality of the tax. And if it was very high,
considering its professed object ‘for the support of foreign
paupers,” and was applied in part to other objects, that is
a matter within the discretion of the State, and if it proved
oppressive, and thus diverted this kind of business to the ports
of other States, it would, like all high taxes, react, and be
likely in time to remedy in a great degree the evil. But viewed
as a police measure, the amount of the payment and the
application of it may, in my view, have an important bearing.

*%229 Thus a State is authorized to impose duties on imports
sufficient to defray the expenses of her inspection laws, but
not an amount disproportionate to them, nor to apply the
money thus collected to other purposes.

It would seem that the same rule would govern her
assessments to enforce her quarantine laws, and it could
hardly be tolerated, under the right to enforce them and
demand sufficient to defray their charges, that they should be
justified to collect enough more for other purposes, and thus
apply the quarantine funds to make roads or maintain schools.

In such events in these cases, either this court would be
obliged to declare void assessments which were clearly
perverted and improperly collected and applied, or Congress
could direct the excess to be paid into the treasury of the
general government. (3 Elliot's Deb. 291.) Congress is in the
Constitution expressly empowered to revise and control the
sums collected by the States to defray the expenses of their
inspection laws. (Art. 1, § 10.)

A mere pretext in a law colorably for one object, but really
for another, as in condemning lands for public purposes when

the true object was different, though not to be presumed
to be done by any sovereign state, must, if clearly proved,
be difficult *571 to uphold. (West River Bridge v. Dix, 6
Howard, 548.) But here the amount of the tax, compared with
the burden flung on the State by foreign paupers, does not
look so much like a wish to prohibit entirely the entrance of
alien passengers, and thus disclose a covert design, hostile to
the policy of the general government, as like a wish to obtain
enough to cover the expenses and trouble of maintaining such
of them as, though not paupers, are likely to become so in the
ordinary couse of human events. This is a highly important
consideration in judging whether the law throughout looked
really to the subject of pauperism, and not to hostility towards
emigration, nor, under the third section, to revenue from
foreign commerce, independent of the pauper system. It is
unjust to regard such provisions as intended to conflict with
foreign commerce, when there is another and local matter
which they profess to reach, and can and do honestly reach.

It is, therefore, too broad in some cases to say that the object
and motive of the State in requiring the payment, or the
amount demanded, is of no importance; because, though the
great question is a question of power, yet the object and
motive may bring it within some existing power, when a
different object or motive would not. The different purpose
in a State often shows that there is no collision or wrong, and
justifies the measure. (4 Wheat. 196; 9 Wheat. 335; Baldwin's
Views, 193.)

So, as to the amount demanded, it might be sufficient only for
a legitimate State object, and hence might be constitutional,
as, for instance, to pay the expenses of inspection laws, when a
much larger amount would not be permissible, if too much for
the particular object deemed constitutional. But in this case,
as no excess is shown on the record, a conclusive opinion on
this point is unnecessary.

*%230 This construction of the Constitution, upholding
concurrent laws by a State where doubts exist and it is
fairly open for adoption, has much to commend it in this
instance, as the States, which singly become feebler and
weaker daily as their number and the whole Union increases,
being now thirty to one, instead of thirteen to one, will not thus
be rendered still feebler, and the central government, daily
becoming more powerful and strong, will not thus be rendered
still stronger. So the authority of the latter will not thus, by
mere construction, be made to absorb and overwhelm the
natural and appropriate rights of sovereign States, nor mislead
them by silence. Leaving this matter also to each will not
conflict with any existing action of the general government,
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but promote and sustain the peaceful operations of both in
their appropriate spheres. *572

It will operate justly among the States, no less than between
them and the general government, as it will leave each to
adopt the course best suited to its peculiar condition, and
not leave one helplessly borne down with expenses from
foreign sources while others are entirely free, nor draw the
general government, in order to remedy such inequalities,
into a system of police and local legislation, over which their
authority is doubtful, as well as their ability to provide so
well for local wants as the local governments, and those
immediately interested in beneficial results.

A course of harshness towards the States by the general
government, or by any of its great departments,-a course of
prohibitions and nullifications as to their domestic policies in
doubtful cases, and this by mere implied power,-is a violation
of sound principle, will alienate and justly offend, and tend
ultimately, no less than disastrously, to dissolve the bands of
that Union so useful and glorious to all concerned.

‘Libertas ultima mundi, Quo steterit, ferienda loco.’

In conclusion, therefore, I think that, in point of law, the
conduct of the State in imposing this condition or payment
on alien passengers can be vindicated under its police rights
to provide for the maintenance of paupers, and under its
authority as a sovereign State to decide on what conditions or
terms foreigners, not citizens of any of the United States, shall
be allowed to enjoy its protection and privileges, and under
its concurrent powers of taxation over every thing but imports
and tonnage. I think, too, that this power in the State is not
taken away by the authority ceded to Congress, either to tax
imports and tonnage, or to prohibit the importation of persons
(usually limited to slaves), or to regulate commerce.

Orders.SMITH v. TURNER.

This cause came on to be heard on the transcript of the
record of the Court for the Trial of Impeachments and the

Correction of Errors of the State of New York, and was argued
by counsel. On consideration whereof, it is the opinion of this
court, that the statute law of New York, by which the health-
commissioner of the city of New York is declared entitled to
demand and receive, from the master of every vessel from
a foreign port that should arrive in the port of said city, the
sum of one dollar for each steerage passenger brought in such
vessel, is repugnant to the Constitution and laws of the United
States, and therefore void. Whereupon, it is now here ordered
*573 and adjudged by this court, that the judgment of the
said Court for the Trial of Impeachments and the Correction
of Errors be and the same is hereby reversed, with costs, and
that this cause be and the same is hereby remanded to the said
Court for the Trial of Impeachments and the Correction of
Errors, in order that further proceedings may be had therein,
in conformity to the aforesaid opinion and judgment of this
court.

NORRIS v. CITY OF BOSTON.

*%231 This cause came on to be heard on the transcript of
the record of the Supreme Judicial Court of Massachusetts,
and was argued by counsel. On consideration whereof, it is
the opinion of this court, that the third section of the act of the
legislature of the Commonwealth of Massachusets of the 20th
of April, 1837, entitled, ‘An act relating to alien passengers,’
under which the money mentioned in the record and pleadings
was demanded of the plaintiff in error, and paid by him, is
repugnant to the Constitution and laws of the United States,
and therefore void. Whereupon, it is now here ordered and
adjudged by this court, that the judgment of the said Supreme
Judicial Court of Massachusetts be and the same is hereby
reversed, with costs, and that this cause be and the same is
hereby remanded to the said Supreme Judicial Court, in order
that further proceedings may be had therein in conformity to
the aforesaid opinion and judgment of this court.
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Southern District of New York, the latter from the
Circuit Court of the United...

- 2. Cooley v. Board of Wardens of Port

of Philadelphia, to Use of Soc for Relief of
Distressed Pilots, Their Widows and Children
1851 WL 6615, *2+, U.S.Pa.

A law of the state of Pennsylvania, that a vessel
which neglects or refuses to take a pilot shall forfeit
and pay to the master warden of the pilots, for the
use of the Society for...

3. Maher Terminals, LLC v. Port Authority of

New York and New Jersey 11
805 F.3d 98, 106+ , 3rd Cir.(N.J.)

MARITIME LAW - Wharves. Marine terminal
operator fell outside Tonnage Clause's zone of
interest and could not bring claim for violation of
clause against Port Authority.

4. Lin Sing v. Washburn
20 Cal. 534, 534+ , Cal.

THE Act of April 26, 1862, entitled “an act to protect
free white labor against competition with Chinese
coolie labor, and discourage the immigration of the
Chinese into the State...

5. Fuller v. Chicago & N.W.R. Co.
31 lowa 187, 194+ , lowa

Section 2, chapter 169, acts of the ninth general
assembly is in the following words: "In the month of
September, annually, each railroad company shall
fix its rates of fare for...

6. State v. Kennedy 21
19 La.Ann. 397, 403+, La.

Appeal from the Sixth District Court of New Orleans,
Duplantier, J.

7. Crow v. State 1
14 Mo. 237, 245+ , Mo.

Crow and others, defendants, were jointly indicted
by the grand jury of St. Louis county for dealing as
merchants without a license as required by law. The
indictment contains six...

8. Lemmon v. People 11
6 E.P. Smith 562, 562+ , N.Y.

The Revised Statutes (tit. 7, ch. 20, part 1, as
amended by ch. 247 of 1841), render free every
person formerly held as a slave who is introduced
into this State by the voluntary...
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9. Brief for the Appellants

Northeast Airlines, Inc. v. New Hampshire
Aeronautics Comm'n

1971 WL 135445, *135445+ , U.S. (Appellate Brief)

10. Opening Brief for Appellant Maher

Terminals, LLC 17

MAHER TERMINALS, LLC, Plaintiff-Appellant,

v. PORT AUTHORITY OF NEW YORK and New
Jersey, et al., Defendant-Appellee.

2014 WL 7036134, *1+ , 3rd Cir. (Appellate Brief)

11. Opening Brief of Appellants 73

BOARD OF COMMISSIONERS OF
MONTGOMERY COUNTY, Ohio, on behalf

of Montgomery County, Ohio and Board of
Commissioners of Seneca County, Ohio on behalf
of...

2014 WL 495031, *1+ , 6th Cir. (Appellate Brief)

12. Opening Brief of Appellants 11

BOARD OF COMMISSIONERS OF
MONTGOMERY COUNTY, Ohio, on behalf

of Montgomery County, Ohio and Board of
Commissioners of Seneca County, Ohio on behalf
of...

2014 WL 345839, *1+ , 6th Cir. (Appellate Brief)

13. Polar Tankers, Inc. v. City of Valdez,

Alaska 11
129 S.Ct. 2277, 2279+ , U.S.Alaska

TAXATION - Personal Property. City's ad valorem
property tax on large vessels docking at ports
violated Tonnage Clause.

BV Shapiro v. Thompson 11
89 S.Ct. 1322, 1329+, U.S.Conn.

Appeals from decisions of three-judge District
Courts for District of Connecticut, District of
Columbia, and Eastern District of Pennsylvania, 270
F.Supp. 331,277 F.Supp. 65,279...

15. Austin v. State of Tennessee 11
21 S.Ct. 132, 132+, U.S.Tenn.

IN ERROR to the Supreme Court of the State
of Tennessee to review a decision affirming a
judgment of conviction for sale of cigarettes in
violation of statute. Affirmed. See same...

16. Cook v. State of Pennsylvania 1
1878 WL 18319, *6+, U.S.Pa.

ERROR to the Supreme Court of the State of
Pennsylvania. This action, which was brought in
the Court of Common Pleas of Dauphin County,
Pennsylvania, was tried by the court upon...
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17. Hannibal & St. J.R. Co. v. Husen 1877

1877 WL 18667, *2+ , U.S.Mo.

ERROR to the Supreme Court of the State of
Missouri. An act of the legislature of Missouri,
approved Jan. 23, 1872, 1 Wagner's Stat. 251,
provides as follows:-- 'SECTION 1. No...

18. Soto-Lopez v. New York City Civil Service Feb. 15, 1985

Com'n 17
755 F.2d 266, 278+ , 2nd Cir.(N.Y.)

Applicants for state employment, who were denied
additional points for service in armed forces by
reason that their entry into armed forces was from
another state, brought action...

19. State of Indiana ex rel. Wolf, Auditor v. Mar. 08, 1883
Pullman Palace-Car Co.
16 F. 193, 194+, C.C.D.Ind.

At Law.

20. U.S.v. Gould 17 1860
25 F.Cas. 1375, 1378+, S.D.Ala.

Mr. Gould is indicted under the 7th section of the
act of congress of April 20, 1818 [3 Stat. 450],
prohibiting the foreign slave trade. There are three
counts in the indictment. ...

21. First Nat. Ben. Soc. v. Garrison Jan. 16, 1945
58 F.Supp. 972, 993+, S.D.Cal.

Action for an injunction and damages by the First
National Benefit Society, an Arizona corporation,
against Maynard Garrison, Insurance Commissioner
of California, and others. ...

22. Memphis & L. R. R. Co. v. Nolan Sep. 09, 1882
14 F. 532, 535+, C.C.W.D.Tenn.

In Equity.
23. Joseph v. Randolph 11 Dec Term
71 Ala. 499, 504+ , Ala. 1882

Action for Money had and received for Plaintiff's
Use. APPEAL from the City Court of Montgomery.
Tried before Hon. THOMAS M. ARRINGTON.

24. Hinson v. Lott Jun Term
40 Ala. 123, 126+, Ala. 1866

[BILL IN EQUITY TO ENJOIN COLLECTION

OF STATE AND COUNTY TAX ON IMPORTED

LIQUORS.] APPEAL from the Chancery Court at

Mobile. Heard before the Hon. N. W. COCKE.

25. Tobe v. City of Santa Ana 17 Apr. 24,1995
40 Cal.Rptr.2d 402, 418+, Cal.

Camping. Ordinance banning camping and
storage of personal property in public areas did not
impermissibly restrict right to travel.
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Treatment

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Discussed by

Title

26. Statev. The S. S. Constitution
42 Cal. 578, 580+, Cal.

This is an action against an American passenger
vessel, built, owned, and registered at the port of
New York, and engaged in the passenger trade
between the ports of San Francisco,...

27. People v. Raymond
34 Cal. 492, 493+, Cal.

By an Act of the Legislature of this State, approved
May 14th, 1862 (Statutes 1862, p. 539), it is made a
highly penal offense for any agent, shipper, Captain,

purser, or other...

28. Clarke v. Philadelphia, W. & B.R. Co.
4 Houst. 158, 158+ , Del.Err. & App.

An Act of the Legislature imposing on every person,
corporation, or association or company of persons

not a corporation, engaged, or engaging in the
business of carrying passengers...

- 29. Webb v. Dunn !
18 Fla. 721, 724+ , Fla.

Chapter 3159 of the Laws of 1879, being an act
to amend section four of an act entitled an act to

establish the office of Harbor Master for the Port of

Pensacola, approved December...

30. Padelford, Fay & Co. v. Mayor and
Aldermen of City of Savannah
14 Ga. 438, 439+, Ga.

[1.] The Ordinance of the City Council of Savannah,

“That on the gross amount of sales of all negroes,

goods, wares and merchandise or other commodity,

article or thing sold within...

- 31. Ward v. State
31 Md. 279, 280+, Md.

The appellant was indicted for that, not being

a permanent resident of this State, he did, on
December 4th, 1868, sell, by sample, within the
limits of Baltimore City, certain...

32. Robinson v. Rice
3 Mich. 235, 239+, Mich.

The act of congress to which reference is made
in the first question, provides, that "no mortgage
of any vessel of the United States shall be valid
against any person, other than...

33. People ex rel. United States & Brazil

Steamship Co. v. Commissioners of Taxes and
Assessments of City and County of New York ¥

48 Barb. 157, 158+, N.Y.Sup.Gen.Term

| am at a loss to see how the taxation of this
company can in any sense be deemed an
interference with the power to regulate commerce
with foreign nations. It imposes no rules or...

Date

Jan Term
1872

Jan Term
1868

Jun Term
1870

Jan Term
1882

1854

July 02, 1869

Jan Term
1854

1866

Case

Case

Case

Case

Case

Case

Case

Case

Type Depth
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Treatment Title Date Type Depth Headnote(s)
Discussed by  34. Southern Exp. Co. v. Hood Dec Term Case EEE —
15 Rich. 66, 66+ , S.C.App. 1867

A tax imposed by the State “on the gross amount
of the receipts of express companies,” is to be
understood as assessed upon the gross sum
received within this State on account of...

Discussed by  35. Supplemental Brief to Petition for a Writ Feb. 18, 2015  Petition ] —
of Certiorari to Bring to the Court's Attention
People v. Retke, The September 26, 2012 Trial
Transcript and... 11
Korman v. Superior Court of the State of California,
San Francisco
2015 WL 722498, *1+ , U.S. (Appellate Petition,
Motion and Filing)

Discussed by  36. Brief Amicus Curiae of Pacific Legal Mar. 17, 2014  Petition BEEE —
Foundation and Cato Institute in Support of
Petitioners 13
Christie v. National Collegiate Athletic Ass'n
2014 WL 1089088, *1+ , U.S. (Appellate Petition,
Motion and Filing)

Discussed by  37. Brief of Amicus Curiae Center for Nov. 23, 2012  Petition BEEE —
Constitutional Jurisprudence in Support of
Petitioners 11
Hettinga v. U.S.
2012 WL 5928325, *1+ , U.S. (Appellate Petition,
Motion and Filing)
Discussed by | 38. Petition for Writ of Certiorari 77 Oct. 02, 2008 | Petition EEE —
Bodkin v. Cook Inlet Region, Inc.,
2008 WL 4462098, *4462098+ , U.S. (Appellate
Petition, Motion and Filing)

Discussed by  39. Brief of Tax Executives Institute, Inc. as Apr. 11, 2001  Petition EEE —
Amicus Curiae in Support of Petitioner 1
THE KROGER CO., Petitioner, v. THE KANSAS
DEPARTMENT OF REVENUE, Respondent.
2001 WL 34124943, *1+, U.S. (Appellate Petition,
Motion and Filing)
Discussed by 40. Petition for a Writ of Certiorari 3 Apr. 06, 2001 | Petition EEE —
CITICORP NORTH AMERICA, INC. & Affiliates,
Petitioners, v. FRANCHISE TAX BOARD,
Respondent.
2001 WL 34125506, *34125506+ , U.S. (Appellate
Petition, Motion and Filing)
Discussed by | 41. Petition for a Writ of Certiorari 7J June 21, 1999  Petition EEE —
HUNT-WESSON, INC., Petitioner, v. FRANCHISE
TAX BOARD, Respondent.
1999 WL 33609330, *1+, U.S. (Appellate Petition,
Motion and Filing)
Discussed by 42, Petition for a Writ of Certiorari 13 June 17,1994  Petition EEE —
STATE OF KANSAS, et al., Petitioners, v. UNITED
STATES OF AMERICA, et al.
1994 WL 16101747, *16101747+ , U.S. (Appellate
Petition, Motion and Filing)
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53. Brief for the City of Houston as Amicus
Curiae
Japan Line, Ltd. v. County of Los Angeles

1978 WL 223605, *223605+ , U.S. (Appellate Brief)

54. Brief for the United States as Amicus Curiae

n
Brown v. Bd. of Educ. of Topeka
1952 WL 82045, *82045+ , U.S. (Appellate Brief)

55. Brief for the Petitioners
Local 807 v. U.S.
1941 WL 52715, *52715+ , U.S. (Appellate Brief)

56. Appellee and Respondent's Brief.
Edwards v. The People of the State of California
1941 WL 52964, *52964+ , U.S. (Appellate Brief)
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Duke Power Co. v. Greenwood County
1937 WL 41021, *41021+ , U.S. (Appellate Brief)

58. Brief of Amici Curiae. 11
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1935 WL 32987, *32987+ , U.S. (Appellate Brief)
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1932 WL 69003, *69003+ , U.S. (Appellate Brief)

61. Reply Brief for Plaintiffs-Appellants
Riva JANES, individually, Bruce Schwartz,
individually and on behalf of all others similarly

situated, Bette Goldstein, individually and on behalf

of ...
2014 WL 3889497, *1+ , 2nd Cir. (Appellate Brief)

62. Brief and Special Appendix for Plaintiffs-

Appellants 3
Riva JANES, individually, Bruce Schwartz,
individually and on behalf of all others similarly

situated, Bette Goldstein, individually and on behalf
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2014 WL 1509333, *1+, 2nd Cir. (Appellate Brief)
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MAHER TERMINALS, LLC, Plaintiff-Appellant, v.
PORT AUTHORITY OF NEW YORK AND NEW
JERSEY, et al., Defendant-Appellee.
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Buddy CRAMER, Appellant, v. Andrew H. CARD,
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Discussed by 65, Appellees' Corrected Joint Brief 1 Mar. 05, 2014 Brief EEE —
BOARD OF COMMISSIONERS OF
MONTGOMERY COUNTY, OHIO, on behalf
of Montgomery County, Ohio, et al., Plaintiffs-
Appellants, v. FEDERAL HOUSING FINANCE
AGE...
2014 WL 991266, *1+ , 6th Cir. (Appellate Brief)

Discussed by 66. Appe”ees' Joint Brief 1 Feb. 24,2014 Brief ::: J—
BOARD OF COMMISSIONERS OF
MONTGOMERY COUNTY, Ohio, on behalf
of Montgomery County, Ohio, et al., Plaintiffs-
Appellants, v. FEDERAL HOUSING FINANCE
AGE...
2014 WL 794907, *1+ , 6th Cir. (Appellate Brief)

Discussed by | 67. Brief and Required Short Appendix of Apr. 11, 2016  Brief EEE —
Appellants Governer Michael R. Pence and
Secretary John Wernert, M.D. 11
EXODUS REFUGEE IMMIGRATION, INC., Plaintiff/
Appellee, v. Michael R. PENCE, in his official
capacity as Governor of the State of Indiana, et al.,
Defen...
2016 WL 1569404, *1+ , 7th Cir. (Appellate Brief)

Discussed by  68. Appellants' Brief and Required Short Sep. 02, 2008 Brief EEE —
Appendix
Gayle SCHOR, Kristine Mulcahy, Angela Shue,
and others similarly situated, Plaintiffs-Appellants,
v. Mayor Richard DALEY, Officer Ramon Solidum,
Unkno...
2008 WL 5786346, *5786346+ , 7th Cir. (Appellate
Brief)

Discussed by  69. Joint Brief of Appellees 17 Dec. 21,2013  Brief EEE —
CITY OF SPOKANE, Plaintiff-Appellant,
v. FEDERAL NATIONAL MORTGAGE
ASSOCIATION, et al., Defendants-Appellees.
2013 WL 6823992, *1+ , 9th Cir. (Appellate Brief)

Discussed by  70. Petitioners - Appellants Reply Brief 71 May 05, 2006  Brief EEE —
Jeanette Ueda COLLIER, Stephen Carroll Collier,
Petitioners-Appellants, v. Dennis L. PARIZEK,
individually, Michael Walsh, individually, and
General C...
2006 WL 2429740, *2429740+ , 9th Cir. (Appellate
Brief)
Discussed by 71, Appellant's Opening Brief 71 Aug. 11, 2000  Brief EEE —
Thomasena JOHNSON, Appellant, v. Jesse SMITH,
Appellee.
2000 WL 35515573, *35515573+ , Alaska
(Appellate Brief)

Discussed by |72, Appellant's Opening Brief 71 May 07, 1999  Brief EEE —
ARDEN CARMICHAEL INC., et AL., Plaintiffs
and Appellants, v. COUNTY OF SACRAMENTO,
Defendant and Respondent.
1999 WL 33714665, *33714665+ , Cal.App. 3 Dist.
(Appellate Brief)
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73. Supplemental Brief for Appellant the State  Oct. 17, 1997  Brief

of Rhode Island 11

State of Rhode Island, v. Brian E. TURNBAUGH.
1997 WL 34583128, *34583128+ , R.l. (Appellate
Brief)

74. Plaintiffs' Opposition to European Carrier Jan. 22, 2010 | Motion
Defendants' Motion to Dismiss Consolidated

Class Action Complaint 11

In Re TRANSPACIFIC PASSENGER AIR
TRANSPORTATION ANTITRUST LITIGATION.
This Document Relates to: All Actions.

2010 WL 8357190, *1+, N.D.Cal. (Trial Motion,
Memorandum and Affidavit)

75. Plaintiffs' Opposition to Defendants' Motion Jan. 22, 2010 Motion
to Dismiss Plaintiffs' Consolidated Class Action

Complaint; Issues Common to Joint Defendants

In Re TRANSPACIFIC PASSENGER AIR

TRANSPORTATION ANTITRUST LITIGATION.

This Document Relates to: All Actions.

2010 WL 8357191, *1+ , N.D.Cal. (Trial Motion,

Memorandum and Affidavit)

76. Motion to Reconsider 11 July 15, 2008  Motion
Gayle SCHOR, Kristine Mulcahy, Angela Shue,

Joseph Fosco and others similarly situated, Plaintiff,

v. Mayor Richard DALEY, Officer Ramon Solidum,

Unkn...

2008 WL 7255825, *7255825+ , N.D.IIl. (Trial

Motion, Memorandum and Affidavit)

77. Reply Memorandum of Amici Curiae ""Plus" Apr. 22, 2003 Motion
in Support of Defendant's Motion for Summary

Judgment

ALLIANCE OF AUTOMOBILE MANUFACTURERS,

Plaintiff, v. Martha KIRKPATRICK, Defendant.

2003 WL 24220567, *24220567+ , D.Me. (Trial

Motion, Memorandum and Affidavit)

78. Plaintiff's Memorandum of Law in Apr. 11, 2003 | Motion
Opposition to Defendant's Motion for Summary

Judgment

ALLIANCE OF AUTOMOBILE MANUFACTURERS,

Plaintiff, v. Martha KIRKPATRICK, in her official

capacity as Commissioner of the Maine Department

of Environmen...

2003 WL 24220563, *24220563+ , D.Me. (Trial

Motion, Memorandum and Affidavit)

79. Plaintiffs' Memorandum in Opposition to Aug. 23, 2013 | Motion
Defendants' Motion for Summary Judgment

Riva JANES, Bruce Schwartz, Bette Goldstein,

and Hillel Abraham individually and on behalf of all

others similarly situated, Plaintiffs, v. Triborough...

2013 WL 11252313, *1+, S.D.N.Y. (Trial Motion,

Memorandum and Affidavit)
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80. Brief in Support of Plaintiff's Motion for Nov. 13, 2015
Summary Judgment and in Opposition to

Defendants' Motions for Summary Judgment 13
WIDENI 77, v. NORTH CAROLINA DEPARTMENT
OF TRANSPORTATION, et al.

2015 WL 12618467, *1+ , N.C.Super. (Trial Motion,
Memorandum and Affidavit)

J 10, 1999
81. City of Chicago v. Morales une

119 S.Ct. 1849, 1882, U.S.III.

After they were charged with violating city's gang

loitering ordinance, defendants in one set of actions

moved to dismiss actions. The Circuit Court, Cook

County, Thaddeus L....

82. Saenzv. Roe 11 May 17, 1999
119 S.Ct. 1518, 1530+, U.S.Cal.

CIVIL RIGHTS - Privileges and Immunities. State

statute imposing durational residency requirement

on TANF benefit recipients was unconstitutional.

83. Camps Newfound/Owatonna, Inc. v. May 19, 1997
Town of Harrison, Me.

117 S.Ct. 1590, 1616 , U.S.Me.

TAXES - Real Property. Property tax exemption

that favored charitable institutions serving state

residents violated commerce clause.

May 22, 1
84. U.S. Term Limits, Inc. v. Thornton ay 22,1995
115 S.Ct. 1842, 1872, U.S.Ark.

Term Limits. States may not impose qualifications

for United States Congress in addition to those set

forth in the Constitution.

. June 25, 1993
85. U.S.v. Edge Broadcasting Co. 11

113 S.Ct. 2696, 2710, U.S.Va.

CONSTITUTIONAL LAW - Lottery Advertising.

Federal statutes prohibiting radio broadcast of

lottery advertising by licensees located in nonlottery

states did not violate First...

86. Papasan v. Allain ¥ July 01, 1986
106 S.Ct. 2932, 2948 , U.S.Miss.

School children and local school officials
brought action against state officials challenging
Mississippi's distribution of public school land funds.
The United States District...
87. Attorney General of New York v. Soto- June 17, 1988
Lopez
106 S.Ct. 2317, 2320+, U.S.N.Y.

Applicants for state employment, who were denied
additional points for service in armed forces by
reason that their entry into armed forces was from
another state, brought action...
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Treatment
Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title Date

J 14, 1982
88. Zobel v. Williams 11 une 14,

102 S.Ct. 2309, 2315, U.S.Alaska

Suit was brought by Alaska residents challenging
dividend distribution plan as violative of their right to
equal protection guarantees and their constitutional
right to migrate to...
89. Oregon ex rel. State Land Bd. v. Jan. 12, 1977
Corvallis Sand & Gravel Co.
97 S.Ct. 582,592, U.S.Or.

State of Oregon brought ejectment action against
Oregon corporation to determine the ownership of
certain lands underlying a navigable river which was
not an interstate boundary....

- 90. DeCanas v. Bica
96 S.Ct. 933, 936, U.S.Cal.

Feb. 25, 1976

Immigrant migrant farm workers brought action

against farm labor contractors alleging that

the contractors had refused them continuing

employment due to a surplus of labor...

91. Fryv.U.S. May 27, 1975
95 S.Ct. 1792, 1801, U.S.Em.App.

The United States brought action to enjoin Ohio and

its officials from paying wage and salary increases

in excess of the 7% authorized by the Pay Board

under the Economic...

92. Mitchell v. W. T. Grant Co. 13 May 13, 1974
94 S.Ct. 1895, 1910, U.S.La.

Seller filed suit in New Orleans City Court for

overdue balance of price of certain personal

property that buyer had purchased under an

installment sales contract and on which...

o 93. Evansville-Vanderburgh Airport Apr. 19,1972
Authority Dist. v. Delta Airlines, Inc.

92 S.Ct. 1349, 1358+, U.S.Ind.

Actions by airlines challenging constitutionality of

charges of one dollar levied by a state and by a

municipality on persons enplaning a scheduled

commercial airliner to help...

94. Dunn v. Blumstein Mar. 21, 1972
92 S.Ct. 995, 1001, U.S.Tenn.

Action was brought challenging state durational

residence laws for voter. A three-judge District

Court, 337 F.Supp. 323, held the laws invalid and

state officials appealed. The...

95. Graham v. Richardson June 14, 1971
91 S.Ct. 1848, 1854 , U.S.Ariz.

Two cases involving application of equal protection
clause to state welfare laws discriminating against
aliens were consolidated on appeal. In one case,
alien resident of Arizona...
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Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title

96. Oregon v. Mitchell
91 S.Ct. 260, 321, U.S.Or.

Original actions to determine constitutionality
of certain 1970 amendments of Voting Rights
Act. The Supreme Court held that amendments
enfranchising 18-year-olds in federal...

97. First Agr. Nat. Bank of Berkshire County
v. State Tax Commission
88 S.Ct. 2173, 2179, U.S.Mass.

Suit by national bank against Massachusetts State
Tax Commission for declaratory relief as to whether
national bank was subject to Massachusetts' sales
and use taxes on purchases...

98. Zschernig v. Miller
88 S.Ct. 664, 671, U.S.Or.

Proceeding by East German next of kin of Oregon
intestate against administrator and Oregon officials
for determination of heirship in favor of next of kin.
The Oregon state board...

99. U.S.v. Guest
86 S.Ct. 1170, 1178, U.S.Ga.

Prosecution for alleged conspiracy against rights
of citizens. The United States District Court for
the Middle District of Georgia, Athens Division,
sustained defendants' motions...

100. Heart of Atlanta Motel, Inc. v. U. S. 13
85 S.Ct. 348, 356, U.S.Ga.

Action by a motel operator for declaratory
judgment as to the constitutionality of the public
accommodations provisions of the Civil Rights Act
of 1964 and for injunctive relief. ...

101. loannou v. New York
83 S.Ct. 6,7, U.S.N.Y.

Proceeding on application by assignee to withdraw
funds deposited with the treasurer of the State of
New York for the benefit of the assignor who was a
distributee in the estate of...

102. People of State of N. Y. v. O'Neill 11
79 S.Ct. 564, 572+, U.S.Fla.

Proceeding under the Florida 'Uniform Law to
Secure the Attendance of Witnesses from Within
or Without a State in Criminal Proceedings.' The
Florida Supreme Court, 100 So.2d 149,...

- 103. Greenv.U.S. 11
78 S.Ct. 632, 643+, U.S.N.Y.

Criminal contempt cases. The United States
District Court for the Southern District of New York,
140 F.Supp. 117, found defendants guilty and
sentenced them to three years'...

Date
Dec. 21, 1970

June 17, 1968

Jan. 15, 1968

Mar. 28, 1966

Dec. 14, 1964

Oct. 22, 1962

Mar. 02, 1959

Mar. 31, 1958
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Title

104. Edwards v. People of State of California

n
62 S.Ct. 164, 168+, U.S.Cal.

Appeal from the Superior Court of the State of
California in and for the County of Yuba. Fred F.
Edwards was convicted of violating St.Cal.1937, p.
1406, s 2615, making it a...

105. Graves v. People of State of New York

ex rel. O'Keefe 1
59 S.Ct. 595, 604 , U.S.N.Y.

On Writ of Certiorari to the Supreme Court of the
State of New York. Certiorari proceeding by the
People of the State of New York, upon the relation
of James B. O'Keefe, against...

106. Cincinnati Soap Co.v. U.S.
57 S.Ct. 764, 768 , U.S.Neb.

On Writ of Certiorari to the United States Circuit
Court of ppeals for the Sixth Circuit. Actions by
the Cincinnati Soap Company against the United
States, and by Haskins Bros. &...

- 107. Burnet v. Coronado Oil & Gas Co. 11
52 S.Ct. 443, 449+ , U.S.Dist.Col.

Mr. Justice STONE, Mr. Justice BRANDEIS, Mr.
Justice ROBERTS, and Mr. Justice CARDOZO,
dissenting. On Writ of Certiorari to the Court of
Appeals of the District of Columbia....

- 108. Di Santo v. Commonwealth of
Pennsylvania
47 S.Ct. 267, 271, U.S.Pa.

Mr. Justice Brandeis, Mr. Justice Holmes, and Mr.
Justice Stone dissenting. In Error to the Supreme
Court of the State of Pennsylvania. Giovanni di
Santo was convicted of violation...

109. State of Rhode Island v. Palmer 11
40 S.Ct. 486, 492 , U.S.N.J.

No. 696: Appeal from the District Court of the United

States for the District of Massachusetts. No. 752:
Appeal from the District Court of the United States
for the Western...

™ 110, Coppage v. State of Kansas 11
35 S.Ct. 240, 244 , U.S.Kan.

IN ERROR to the Supreme Court of the State of
Kansas to review a judgment which affirmed a
conviction in the District Court of Bourbon County,
in that state, under an information...

111. Simpson v. Shepard (U.S. Reports Title:

Minnesota Rate Cases)
33 S.Ct. 729, 740 , U.S.Minn.

THREE APPEALS from the Circuit Court of the

United States for the District of Minnesota to review

decrees enjoining the enforcement of intrastate
rates of interstate carriers as...

Date
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June 09, 1913
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112. Old Dominion S.S. Co. v.

Commonwealth of Virginia 1
25 S.Ct. 686, 688 , U.S.Va.

IN ERROR to the Supreme Court of Appeals of the
State of Virginia to review a judgment affirming,

on appeal, a finding of the state corporation
commission declaring taxable, under...

113. Pabst Brewing Co. v. Crenshaw
25 S.Ct. 552, 560 , U.S.Mo.

APPEAL from the Circuit Court of the United States
for the Western District of Missouri to review a
decree dismissing a bill to enjoin the collection of an
inspection fee upon beer...

114. Northern Securities Co.v. U.S.
24 S.Ct. 436, 441+ , U.S.Minn.

APPEAL from the Circuit Court of the United States
for the District of Minnesota to review a decree
enforcing, as against the defendants, the provisions
of the antitrust act...

115. Champion v. Ames 11
23 S.Ct. 321, 324, U.S.1II.

APPEAL from the Circuit Court of the United States
for the Northern District of lllinois to review an order
dismissing a writ of habeas corpus to inquire into a
detention under a...

116. Downes v. Bidwell
21 S.Ct. 770, 815, U.S.N.Y.

IN ERROR to the Circuit Court of the United States
for the Southern District of New York to review a
judgment sustaining a demurrer to a complaint in an
action to recover back...

117. Louisville & N.R. Co. v. Com. of
Kentucky
16 S.Ct. 714, 723 , U.S.Ky.

In Error to the Court of Appeals of the State of
Kentucky.

- 118. Pollock v. Farmers' Loan & Trust Co.
15 S.Ct. 912, 941 , U.S.N.Y.

Appeal from the Circuit Court of the United States
for the Southern District of New York. The following
opinions were filed upon the reargument of the
above-entitled cases. The...

119. City of St. Louis v. Western Union Tel.

Co. 17
13 S.Ct. 485, 491, U.S.Mo.

In error to the circuit court of the United States for
the eastern district of Missouri.

™ 150 Leisy v. Hardin ¥
10 S.Ct. 681, 697+ , U.S.lowa

In error to the supreme court of the state of lowa.

Date
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121. Bowman v. Chicago & N. W. Ry. Co.
8 S.Ct. 689, 701+, U.S.III.

In Error to the Circuit Court of the United States for

the Northern District of Illinois. WAITE, C. J., and
HARLAN and GRAY, JJ., dissenting.

o 122. Robbins v. Taxing Dist. of Shelby
County, Tenn.
7 S.Ct. 592, 594+, U.S.Tenn.

In Error to the Supreme Court of the State of
Tennessee. WAITE, C. J., FIELD and GRAY, JJ.,
dissenting.

123. Morgan's Louisiana& T.R. & S. S. Co. v.
Board of Health of State of Louisiana
6 S.Ct. 1114, 1120, U.S.La.

In Error to the Supreme Court of the State of
Louisiana.

124. Walling v. People 11
6 S.Ct. 454, 457+, U.S.Mich.

In Error to the Supreme Court of the State of
Michigan.

125. Parkersburg & O.R. Transp. Co. v. City

of Parkersburg
2 S.Ct. 732, 741 , U.S.W.Va.

Appeal from the Circuit Court of the United States
for the District of West Virginia.

126. Wiggins Ferry Co. v. City of East St.

Louis 11
2 S.Ct. 257, 264+ , U.S.III.

This was an action of debt brought in the city court

of East St. Louis, St. Claire county, lllinois, by the
city of East St. Louis against a corporation of the
State of lllinais,...

127. People of State of New York v. Compagnie

Generale Transatlantique
2 S.Ct. 87,88, U.S.N.Y.

In Error to the Circuit Court of the United States for

the Southern District of New York.

128. Western Union Telegraph Co. v. State
of Texas
1881 WL 19926, *4 , U.S.Tex.

In Pensacola Telegraph Co. v. Western Union

Telegraph Co. (96 U. S. 1), this court held that the
telegraph was an instrument of commerce, and that

telegraph companies were subject...

129. Howe Mach. Co. v. Gage
1879 WL 16531, *4 , U.S.Tenn.

ERROR to the Supreme Court of the State of
Tennessee. The facts are stated in the opinion of
the court. @The Supreme Court of Tennessee
decided that the law of that State imposing...

Date
Mar. 19, 1888

Mar. 07, 1887

May 10, 1886

Jan. 18, 1886

Apr. 30, 1883

Mar. 05, 1883

Feb. 05, 1883

Oct Term
1881

Oct Term
1879
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130. Wheeling, P. & C. Transp. Co. v. City of
Wheeling
1878 WL 18244, *2+ , U.S.W.Va.

ERROR to the Supreme Court of Appeals of the
State of West Virginia. This was an action of
assumpsit brought for the recovery of the tax paid
under protest to the city of Wheeling,...

131. Hall v. De Cuir
1877 WL 18666, *24 , U.S.La.

The Supreme Court of Louisiana having decided
that an act of the General Assembly, approved Feb.
23, 1869, entitled 'An Act to enforce the thirteenth
article of the Constitution of...

132. Sherlock v. Alling
1876 WL 19712, *4 , U.S.Ind.

ERROR to the Supreme Court of the State of
Indiana. 1. Until Congress makes some regulation
touching the liabilities of parties for marine torts
resulting in death of the persons...

- 133. Doyle v. Continental Ins. Co.
1876 WL 19604, *6 , U.S.Wis.

APPEAL from the Circuit Court of the United
States for the Western District of Wisconsin. The
bill of complaint alleges that the complainant, the
Continental Insurance Company of...

134. Conway v. Taylor's Ex'r
1861 WL 7718, *6 , U.S.Ky.

1. Aferry franchise on the Ohio is grantable, under
the laws of Kenkucky, to a citizen of that State who
is a riparian owner on the Kentucky side; and it is
not necessary to the...

135. Jefferson Branch Bank v. Skelly
1861 WL 7650, *4 , U.S.Ohio

Writ of error to the Supreme Court of Ohio. The
Jefferson branch of the State Bank of Ohio brought
trespass in the Common Pleas of Jefferson county
against Alexander Skelly, and...

136. French's Lessee v. Spencer
1858 WL 9384, *5, U.S.Ind.

THIS case was brought up by writ of error from the
Circuit Court of the United States for the district of
Indiana. It was an ejectment brought by French and
wife, to recover an...

137. Veazie v. Moor
1852 WL 6754, *3+, U.S.Me.

THIS case was brought up from the Supreme
Judicial Court of the State of Maine, by a writ of
error issued under the 25th section of the Judiciary
Act. The facts in the case are...

138. Com. of Pennsylvania v. Wheeling &
Belmont Bridge Co.
1851 WL 6676, *24 , U.S.Pa.

Date

Oct Term
1878

Oct Term
1877

Oct Term
1876

Oct Term
1876

Dec. 01, 1861
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1861
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Dec. 01, 1851
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Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title

139. Waring v. Clarke
1847 WL 5991, *25 , U.S.La.

The grant in the constitution, extending the judicial
power 'to all cases of admiralty and maritime
jurisdiction," is neither to be limited to, nor to be
interpreted by, what were...

140. Fox v. State of Ohio
1847 WL 5973, *1 , U.S.Ohio

The power conferred upon Congress by the fifth and
sixth clauses of the eighth section of the first article
of the constitution of the United States, viz..—To
coin money, regulate...

141. Neil, Moore & Co. v. State of Ohio
1845 WL 6022, *21 , U.S.Ohio

Under the acts of Congress and of the state of Ohio,
relating to the surrender and acceptance of the
Cumberland road, a toll charged upon passengers
travelling in the mail stages,...

142. Mayor, Aldermen and Commonalty of
City of New York v. Miln
1837 WL 3554, *3+, U.S.N.Y.

The act of the legislature of New York provides,
in the first section, that the master of any ship or
vessel arriving in the port of New York from any
country of the United States,...

143. Lopez Lopez v. Aran 11
844 F.2d 898, 915, 1st Cir.(Puerto Rico)

United States citizen sought declaration that
immigration statute and implementing regulation
were unconstitutionally vague, infringed
constitutionally protected travel rights and...

144. Bobev. Lloyds
10 F.2d 730, 735, C.C.A.2 (N.Y.)

Hand, Circuit Judge, dissenting. In Error to the
District Court of the United States for the Southern
District of New York. Action by Edith Bobe, against
lloyds, a corporation, and...

145. Maldonado v. Houstoun 1
157 F.3d 179, 185+ , 3rd Cir.(Pa.)

Welfare recipients brought action to challenge
constitutionality of Pennsylvania's two-tier durational
residency requirement limiting amount of benefits
for new residents....

146. American Trucking Associations, Inc.
v. Larson
683 F.2d 787, 807, 3rd Cir.(Pa.)

In an action instituted to obtain declaratory
and injunctive relief against enforcement of a
Pennsylvania statute requiring motor carrier
vehicles to be periodically inspected, the...

147. Minot v. Philadelphia, W. & B.R. Co.
17 F.Cas. 458, 464 , C.C.D.Del.

In equity.

Date

Jan Term
1847

Jan Term
1847

Jan Term
1845

1837

Apr. 25, 1988

Feb. 01, 1926

Sep. 09, 1998

July 20, 1982
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Cited by

Cited by

Cited by

Cited by

Title

148. Byrd v. Tennessee Wine and Spirits
Retailers Association
883 F.3d 608, 631, 6th Cir.(Tenn.)

GOVERNMENT — Liquor. Tennessee's durational-
residency requirements for retail alcohol licenses
violated the dormant Commerce Clause.

149. Johnson v. City of Cincinnati 1
310 F.3d 484, 497 , 6th Cir.(Ohio)

CIVIL RIGHTS - Right to Travel. Ordinance banning
drug offenders from drug exclusion zones was
unconstitutional.

o 150. Reilley v. U. S.
106 F. 896, 904 , C.C.A.6 (Ohio)

In Error to the District Court of the United States for
the Southern District of Ohio.

151. Johnson v. U.S.
215 F. 679,684, C.C.A.7 (lll.)

On Rehearing. In Error to the District Court of

the United States for the Eastern Division of the

Northern District of lllinois; George A. Carpenter,
Judge. John Arthur Johnson...

152. Ex parte Robinson
20 F.Cas. 961, 962, C.C.D.Ind.

This was a petition for a writ of habeas corpus,
heard before Mr. Justice DAVIS, Circuit Justice. In
April, 1869, the legislature of Indiana passed the
following act [St. Ind. ...

153. Creev. Flores
157 F.3d 762, 772, 9th Cir.(Wash.)

Yakama Indian Nation and individual Yakamas
brought actions against Washington state officials
challenging various truck license and overweight
permit fees imposed by Washington...

154. Anderson v. Mullaney
191 F.2d 123, 127+, 9th Cir.(Alaska)

Action by Oscar Anderson, and another, against

M. P. Mullaney, Commissioner of Taxation of the
Territory of Alaska, contesting the constitutionality of
statute imposing a $50...

155. Kalen v. U.S.
196 F. 888, 889, C.C.A.9 (Wash.)

In Error to the District Court of the United States
for the Eastern Division of the Eastern District of
Washington. Criminal prosecution by the United
States against Dan Kalen. ...

156. In re Davenport
102 F. 540, 543 , C.C.D.Wash.

Petition for Writ of Habeas Corpus. Case argued
and submitted on the petition and return. Petitioner
discharged.

Date
Feb. 21, 2018

Sep. 26, 2002

Feb. 12, 1901

Apr. 14,1914

Jun Term
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Oct. 08, 1998

June 25, 1951

May 06, 1912

June 15, 1900
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157. In re Wong Yung Quy
2 F. 624,630, C.C.D.Cal.

On April 1, 1878, the legislature of California passed
an act entitled ‘An act to protect public health from
infection, caused by exhumation and removal of the
remains of deceased...

158. Ho Ah Kow v. Nunan 1
12 F.Cas. 252, 257+, C.C.D.Cal.

This was an action to recover damages from

the defendant [Matthew Nunan] for alleged
maltreatment of the plaintiff. The facts of the case
are sufficiently stated in the opinion of...

159. In re Ah Fong
1 F.Cas. 213, 216+, C.C.D.Cal.

Application for discharge on writ of habeas corpus.
The facts are stated in the opinion of the court.

160. State of Kansas v. Walruff
26 F. 178, 202, C.C.D.Kan.

On Motion by Plaintiff to Remand Case to State
Court. The opinion states the facts.

161. Hutchins v. District of Columbia
188 F.3d 531, 537+, D.C.Cir.

Minors, parents, and private business brought
action against District of Columbia to challenge
constitutionality of District's Juvenile Curfew Act.
The United States District Court...

162. State of Kan.v. U.S.
16 F.3d 436, 441, D.C.Cir.

Airline travelers, State of Kansas, city airport
authority, and travel agency brought action
challenging constitutionality of Wright Amendment
to International Air Transportation...

163. Neild v. District of Columbia 1
110 F.2d 246, 252 , App.D.C.

In Error to the Municipal Court of the District of
Columbia. Action by William H. Neild and another,
copartners, against the District of Columbia, to
recover gross receipts tax...

164. District of Columbia v. American Oil Co.
39 F.2d 510, 511, App.D.C.

Appeal from the Supreme Court of the District

of Columbia. Action by the District of Columbia
against the American Oil Company. Judgment for
defendant, and plaintiff appeals....

165. Williams v. King
420 F.Supp.2d 1224, 1230, N.D.Ala.

CIVIL RIGHTS - Equal Protection. Statute
criminalizing distribution of genital stimulation
devices was constitutional.

Date
May 24, 1880

July 07, 1879

Sep. 21, 1874

Jan. 22, 1886

June 18, 1999

Feb. 18, 1994

Jan. 15, 1940

Mar. 03, 1930

Mar. 15, 2006

Type
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Case

Case

Case

Case

Case

Case

Case
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Treatment
Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title

166. Tucker v. City of Decatur
2005 WL 8158072, *2, N.D.Ala.

This is a civil action filed under 42 U.S.C. 88 1983
and 1985, with Alabama state claims of conversion,
interference with contractual relations/business,
false arrest, detention...

- 167. Brooks v. Central Bank of Birmingham
1982 WL 365, *10+, N.D.Ala.

This cause is before the court for reconsideration of
the court's earlier order denying the written motion
of Honorable Henry L. Penick, a member of the bar
of this court, to be...

168. Zellner v. Lingo 73
218 F.Supp. 513, 515, M.D.Ala.

Action under civil rights statutes wherein plaintiffs,
who participated in freedom walk, sought injunctive
relief against state prosecutions. On motions to
dismiss, the District...

169. U.S.v. Haun
26 F.Cas. 227, 230+, C.C.S.D.Ala.

This was an indictment against John H. Haun.
w

Co.
96 F. 353, 361+, C.C.W.D.Ark.

170. State of Arkansas v. Kansas & T. Coal

(Syllabus by the Court.) On Motions to Dismiss and
to Restrain Prosecution of Suit in State Court.

171. In re Korean Air Lines Co., Ltd. Antitrust

Litigation 17
2008 WL 11334184, *5, C.D.Cal.

This matter is before the Court on Defendants
Korean Airlines Co., Ltd.'s (“Korean Air") and
Asiana Airlines, Inc.'s (“Asiana”) Motions to Dismiss,
both filed April 4, 2008....

- 172. Green v. Anderson
811 F.Supp. 516, 518, E.D.Cal.

Recent California residents brought action
challenging constitutionality of California’s
durational residency requirement limiting Aid to
Families with Dependent Children (AFDC)...

173. Riverav. Dunn
329 F.Supp. 554, 555, D.Conn.

Class action for declaratory judgment striking
down statute requiring persons receiving public
assistance to have been residents of state for at
least one year as unconstitutional....

174. Watch Tower Bible & Tract Soc. v. City of
Bristol
24 F.Supp. 57, 59, D.Conn.

In Equity. Suit by the Watch Tower Bible & Tract
Society and others against the City of Bristol and
others for an injunction restraining the defendants
from enforcing or...

Date
Dec. 16, 2005

June 14, 1982

June 19, 1963

June 30, 1860

Sep. 02, 1899

June 25, 2008

Jan. 28, 1993

July 29, 1971

July 22, 1938
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Cited by
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Cited by

Cited by

Title

175. In re Hennick 13
5 Mackey 489, 489 , D.C.Sup.

The act of the late Legislative Assembly of the
District of Columbia, imposing a license tax upon
commercial agents, or drummers, whose business it
is, as agents for non-resident...

176. Corporation of Georgetown v. Davidson
1 Mackey 278, 278 , D.C.Sup.

1. The ordinance of Georgetown of July 24, 1852,

providing for the inspection of flour does not apply
to such flour as is merely in transit through the city,
as, for example, where...

177. Duffy ex rel. Duffy v. Meconi
395 F.Supp.2d 132, 134, D.Del.

HEALTH - Medical Assistance. Medicaid beneficiary
could raise equal protection challenge to state's
denial of her application for benefits.

178. The Lizzie Henderson ¥
29 F.Cas. 1373, 1374+, S.D.Fla.

This was a libel for pilotage by C. P. Williams
against the steamboat Lizzie Henderson.

179. Snead v. Central of Georgia Ry. Co.
151 F. 608, 613, C.C.S.D.Ga.

Action for damages under Act of Congress,
approved June 11, 1906.

180. Weil v. Calhoun
25 F. 865, 872, C.C.N.D.Ga.

Bill for Injunction, etc.

181. St. Clair County v. Interstate Car-Transfer
Co.
109 F. 741, 743+, C.C.S.D.II.

At Law. On demurrer to declaration.

182. U.S.v. Debs
64 F. 724, 750, C.C.N.D.III.

Proceedings for contempt against Eugene V. Debs
and others for violation of injunctions issued, one
on complaint of the United States, and the other on
petition of the receivers of...

183. Swift v. Sutphin
39 F. 630, 637, C.C.N.DL.III.

At Law. On demurrer to pleas.

184. The North Cape 1
18 F.Cas. 342, 344+, N.D.III.

This was a libel by Jacob Johnson and others
against the schooner North Cape, George Von
Hollen and the city of Chicago, for possession of the
schooner North Cape. The admitted...

Date
May 09, 1887

Nov. 03, 1868

Oct. 28, 2005

May 1880

Mar. 25, 1907

Dec. 16, 1885

May 18, 1901

Dec. 14, 1894

Sep. 13, 1889

Jan 1876

Case

Case

Case

Case

Case

Case

Case

Case

Case

Case
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185. Eddleman v. Center Tp. of Marion County
723 F.Supp. 85, 88, S.D.Ind.

Indigent citizens brought class action suit against
township and township trustee seeking declaratory
and injunctive relief from enforcement of statute
imposing durational...

186. Coolman v. Robinson 1
452 F.Supp. 1324, 1326, N.D.Ind.

Applicant for alcoholic beverage permit brought civil
rights action claiming that residency requirement
for permit deprived him of rights, privileges and
immunities secured by...

187. Pullman's Palace-Car Co. v. Twombly
29 F. 658, 663, C.C.S.D.lowa

In Equity. Motion for injunction.

188. Neighbors v. Smith
2017 WL 1951000, *2 , D.Kan.

On April 11, 2017, Judge Sebelius denied plaintiff's
Motion for Leave to Proceed In Forma Pauperis.
Doc. 4. As Judge Sebelius explained, his Report
and Recommendation provided...

189. Costav. Bluegrass Turf Service, Inc.
406 F.Supp. 1003, 1005, E.D.Ky.

Action was brought for declaratory and injunctive
relief asserting that a Kentucky statute prohibiting
liquor licenses from employing nonresidents of
Kentucky was unconstitutional....

190. U.S.v. Craig
28 F. 795, 796 , C.C.E.D.Mich.

On Demurrer to Declaration.

191. Drexel Furniture Co. v. Bailey
276 F. 452, 453 , W.D.N.C.

At Law. Action by the Drexel Furniture Company
against J. W. Bailey, individually and as Collector of
Internal Revenue. Judgment for plaintiff.

192. Southern Ry. Co. v. Greenshoro Ice &
Coal Co.
134 F. 82,91+, C.C.E.D.N.C.

In Equity. Suit for injunction.

193. In re Sanders
52 F. 802, 807, C.C.E.D.N.C.

Application of Simon F. Sanders for a writ of habeas
corpus. Granted, and prisoner discharged.

194. Aytch v. Cox
2015 WL 2450498, *3 , D.Nev.

Presently before the Court is the Motion for
Preliminary Injunction (ECF No. 38) filed by Plaintiff
Martinez S. Aytch (“Plaintiff”). Defendants filed a
Response. (ECF No. 49). For...
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May 11, 2017
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Nov. 14, 1892

May 21, 2015
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195. Maher Terminals, LLC v. Port Authority of
New York and New Jersey
2014 WL 3590142, *7+ , D.N.J.

This matter comes before the court on the motion
of Defendants Port Authority of New York and New
Jersey (“Port Authority”) and Patrick J. Foye to
dismiss the complaint (Docket No....

196. Committee for Industrial Organization
v. Hague
25 F.Supp. 127, 141+, D.N.J.

In Equity. Suit by the Committee for Industrial
Organization and others against Frank Hague,
individually, and as Mayor of Jersey City, and
others, to enjoin interference with...

197. Bishop v. Toys "R" Us-NY LLC 1]
414 F.Supp.2d 385, 395, S.D.N.Y.

CIVIL RIGHTS - Arrest and Detention. Store
customer stated cause of action under § 1981's
“equal benefit” provision.

198. U.S.v. Warner
188 F. 682, 682, C.C.S.D.N.Y.

John Warner was indicted for transporting a woman
for immoral purposes from one state to another, in
violation of Act Cong. June 25, 1910, and demurs.
Overruled.

199. Edye v. Robertson
18 F. 135, 143+, C.C.E.D.N.Y.

At Law.

200. People v. Compagnie Generale
Transatlantique
10 F. 357, 360+, C.C.S.D.N.Y.

Henderson v. The Mayor, 92 U.S. 259, cited and
applied. On Demurrer to Complaint.

201. U.S.v. Westman
182 F. 1017, 1018 , D.Or.

Indictment in nine counts against David Westman
under Act June 25, 1910, c. 395, 36 Stat. 825,
known as the ‘White Slave Traffic Act.' On
demurrer. Overruled.

202. Leger v. Sailer
321 F.Supp. 250, 257 , E.D.Pa.

Class action in behalf of aliens in which
constitutionality of denial of general assistance to
aliens was questioned. The Three-Judge District
Court, Adams, Circuit Judge, held...

203. The Clymene
9 F. 164, 166 , E.D.Pa.

In Admiralty. Hearing on libel and answer.

Date
July 21, 2014

Oct. 27, 1938

Feb. 08, 2006

June 16, 1911

Sep. 05, 1883

Feb. 09, 1882

Nov. 17, 1910

July 13, 1970

Oct. 12, 1881

Case
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204. U S ex rel Wheeler v. Williamson
28 F.Cas. 686, 692 , E.D.Pa.

After the proceedings in this case as reported [Case
No. 16,725], no further steps were taken in this
court on the part of the defendant, until Wednesday,
October 3, 1855, when Mr....

- 205. Larsen v. Gallogly

361 F.Supp. 305, 306 , D.R.I.

Civil rights action challenging constitutionality of
Rhode Island two-year residency requirement for
divorce and also seeking compensatory damages.
A Three-Judge Federal District...

206. Cole v. Housing Authority of City of

Newport 1
312 F.Supp. 692, 701, D.R.I.

Civil rights action seeking declaratory and injunctive
relief against a two-year durational residency
requirement for admission to federally financed
public housing. The District...

207. Hawk v. Fenner
396 F.Supp. 1,4, D.S.D.

Applicants for county poor relief, who were denied
relief because they had not resided in the state for
one year and in the county for 90 days, brought
action against state...

208. McGee v. Madison County, Tennessee
2017 WL 6804233, *6 , W.D.Tenn.

The cause is before the Court on Defendants
Madison County, Tennessee and John Mehr's
Motion for Summary Judgment (ECF No. 125);
Plaintiff's Motion for Partial Summary Judgment...

209. American Airways v. Wallace 1
57 F.2d 877, 880+, M.D.Tenn.

In Equity. Suit by the American Airways,
Incorporated, against Roy C. Wallace, Comptroller
of the State of Tennessee, and another. Writ of
injunction denied.

- 210. U.S.v. Addyston Pipe & Steel Co.

78 F. 712,718, C.C.E.D.Tenn.

This suit is brought on behalf of and in the name of
the United States against six named corporations.
The state of creation and the chief place of business
of the several...

211. Villas at Parkside Partners v. City of
Farmers Branch
2007 WL 1498763, *5, N.D.Tex.

Before the court are: (1) [Vasquez] Plaintiffs'
Application for Temporary Restraining Order, filed
May 15, 2007; (2) [Barrientos] Plaintiffs’ Application
for Temporary Restraining...

Date
Oct. 12, 1855

July 16, 1973

Apr. 16, 1970

May 30, 1975

Oct. 31, 2017

Mar. 31, 1932

Feb. 05, 1897

May 21, 2007
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212. U.S.v. Hoke
187 F. 992, 996+, E.D.Tex.

Effie Hoke and another were indicted for alleged
violation of Act Cong. June 25, 1910, c. 395, 36
Stat. 825, prohibiting the furnishing of transportation
for or the persuading,...

213. Ex parte Thornton
12 F. 538, 547 , C.C.E.D.Va.

Petition for the Writ of Habeas Corpus.

214. In re Watson
15 F. 511, 512+, D.Vt.

On Habeas Corpus.

215. Streckfus Steamers v. Fox
14 F.Supp. 312, 316, S.D.W.Va.

In Equity. Suit by the Streckfus Steamers,
Incorporated, against Fred L. Fox, Tax
Commissioner of West Virginia. Decree in
accordance with opinion.

216. Sea-Land Services, Inc. v. Municipality
of San Juan
505 F.Supp. 533, 542, D.Puerto Rico

Ocean transport company brought action seeking to
enjoin municipalities from assessing and collecting
license taxes. The District Court, Pesquera, Chief
Judge, held that: (2)...

217. Schneider v. Todman
1976 WL 409168, *2 , D.Virgin Islands

Plaintiff Victor Schneider filed a nominating petition
as a candidate for a seat in the Legislature of the
Virgin Islands. His petition, ultimately in order in all
formal...

218. In re Campanile
2019 WL 968095, *7 , Bkrtcy.D.N.J.

Eagle One Federal Credit Union (“Eagle One”) filed

a motion seeking relief from the automatic stay (the

“Motion”) to permit it to file a complaint in state court
to establish its...

219. Osborne v. City of Mobile
44 Ala. 493, 496+ , Ala.

[APPEAL FROM FINE IMPOSED BY MAYOR'S
COURT ON AGENT OF EXPRESS COMPANY,
FOR TRANSACTING ITS BUSINESS IN MOBILE,
WITHOUT HAVING TAKEN OUT LICENSE.]
APPEAL from the Circuit Court of...

220. City of Mobile v. Waring
41 Ala. 139, 147+, Ala.

[BILL IN EQUITY TO ENJOIN COLLECTION OF
CITY TAX.] APPEAL from the Chancery Court at
Mobile. Heard before the Hon. N. W. COCKE.

Date
Apr. 06, 1911
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Dec. 01, 1882

Mar. 30, 1936

Sep. 18, 1980

July 13, 1976

Feb. 25, 2019

Jun Term
1870
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1867
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221. Rossiv. Brown 11
38 Cal.Rptr.2d 363, 384 , Cal.

Prospective Repeal. Voters could use initiative
process as preemptive strike against imposition of
utility tax.

222. Sea-Land Service, Inc. v. County of
Alameda
117 Cal.Rptr. 448, 458 , Cal.

Action for refund of ad valorem personal property
taxes assessed by county on cargo shipping
containers used exclusively for transportation of
cargo for hire in interstate and...

223. City of Madera v. Black 11
184 P. 397, 400, Cal.

In Bank. Appeal from Superior Court, Madera
County; J. J. Trabucco, Judge. Action by the City
of Madera against Alex Black. From judgment for
plaintiff defendant appeals. Reversed.

- 224. People v. Central Pac. R. Co.
43 Cal. 398, 412, Cal.

This action is brought to recover of the railroad
company the taxes upon some ninety-two miles
of railroad and telegraph line, the property of the
company, lying within two of the...

225. People v. Downer
7 Cal. 169, 170+, Cal.

The question arising in this case was fully
considered and settled in “the Passengers Cases,”
7 Howard, by the Supreme Court of the United
States. For eight years, that decision...

o 226. Airport Parking Services, Inc. v. City of
San Bruno
2003 WL 21205926, *3, Cal.App. 1 Dist.

TAXATION - Business. Business license tax on
airport parking facility did not burden right to travel.

227. In re Manuel P.
263 Cal.Rptr. 447, 454 , Cal.App. 4 Dist.

Undocumented Mexican national who allegedly
attempted to burglarize inhabited residence was
continued as ward of court and ordered returned to
Mexican authorities by the Superior...

228. Crawford v. Herringer
149 Cal.Rptr. 578, 581 , Cal.App. 1 Dist.

An action was brought to recover money paid

by plaintiff to the Bay Area Rapid Transit District
(BARTD) to cover his share of the estimated costs
of printing an election pamphlet...

Date
Mar. 06, 1995

Nov. 08, 1974

Oct. 01, 1919

Apr Term
1872

Jan Term
1857

May 23, 2003

Oct. 31, 1989

Oct. 16, 1978
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Case

Case

Case

Case

Case

Case

Case
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Title Date Type
Sep. 18,1969 C

229. Bethlehem Steel Corp. v. Board of ep- 25 ase
Com'rs of Dept. of Water and Power of City of
Los Angeles

80 Cal.Rptr. 800, 805, Cal.App. 2 Dist.

Domestic steel manufacturer brought action against
city department of water and power and certain

of its contractors to prevent the department from
performing or awarding contracts...

- 230. City of Glendale v. Trondsen
300 P.2d 235, 239, Cal.App. 2 Dist.

July 31, 1956 | Case

Three actions consolidated for purpose of appeal
brought by city to recover exactions imposed upon
occupants within city pursuant to ordinance. The
Superior Court, Los Angeles...

231. Bruno v. Civil Service Com'n of City of Feb. 28, 1984 Case
Bridgeport 11
472 A.2d 328, 333, Conn.

Action was brought for injunctive relief restraining
defendant from refusing to appoint plaintiff to the
position of recreation superintendent of city. The
Superior Court,...

232. State v. Robinson 11 Jan. 08, 2008 Case
937 A.2d 717, 730, Conn.App.

CRIMINAL JUSTICE - Arrest. Police officer had
probable cause to arrest defendant for criminal
trespass in the third degree.

233. LaPagliav. Connecticut Valley Hospital 1 Oct. 02,2018 Case
2018 WL 5099732, *6 , Conn.Super.

On October 10, 2017, the plaintiff, John Angelo
LaPaglia, who is self-represented, commenced this
action by service of writ, summons and complaint
against the defendants, the...

234, Schiavone v. Destefano Feb. 01, 2001 Case
852 A.2d 862, 870 , Conn.Super.

GOVERNMENT - Municipalities. City's 5 year
durational residency requirement for mayoral office
violated equal protection.

235. Armour & Co. v. City Council of Augusta Mar. 01, 1910 Case
67 S.E. 417, 419, Ga.

Error from Superior Court, Richmond County; H. C.
Hammond, Judge. Action by Armour & Co. against
the City Council of Augusta and others. Judgment
for defendants, and plaintiff...
236. State v. lllinois Cent. R. Co. Oct. 28,1910 | Case
92 N.E. 814, 826 , IIl.

Appeal from Circuit Court, La Salle County; Samuel
C. Stough, Judge. Bill by the State of lllinois against
the lllinois Central Railroad Company. From a
decree sustaining demurrers...
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Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title

237. Clinic for Women, Inc. v. Brizzi
837 N.E.2d 973, 1001 , Ind.

CIVIL RIGHTS - Privacy. Abortion statute requiring
informed consent and 18-hour waiting period was
not unconstitutional on its face or as applied.

238. Waliski v. State 11
139 N.E. 363, 363+, Ind.

Appeal from Circuit Court, Vigo County; John P.
Jeffries, Judge. Peter Waliski and another were
convicted of maintaining a common nuisance and
unlawfully keeping intoxicating...

239. Sherlock v. Alling
44 Ind. 184, 195+, Ind.

This action was instituted, to recover damages for
the death of Otis B. Sappington, under section 784
of the code, 2 G. & H. 330, which is as follows:
“When the death of one is...

240. John A. Carton & Co. v. lllinois Cent. R. Co.
13 N.W. 67, 68+, lowa

Appeal from Hardin circuit court. This is an action
to recover certain alleged excessive freight charges
paid by the plaintiff to the defendant for transporting
grain from Ackley,...

241. Missouri, K. & T. Ry. Co. v. Haber
44 P. 632, 637 , Kan.

Error from district court, Lyon county; W. A.
Randolph, Judge. Action by Charles Haber against
the Missouri, Kansas & Texas Railway Company.
From the judgment rendered, the...

242. City of Newport v. Taylor's Ex'rs
16 B.Mon. 699, 699+ , Ky.

In 1785, a patent was granted by the
commonwealth of Virginia, to James Taylor, for
1,500 acres of land, at the junction of the Licking
and Ohio rivers, lying on both rivers, and...

243. New Orleans & N.W.R. Co. v. Town of
Vidalia
42 So. 139, 143, La.

Appeal from Tenth Judicial District Court, Parish
of Concordia; Nathan Meredith Calhoun, Judge ad
hoc. Action by the New Orleans & Northwestern
Railroad Company and the Union OiIl...

244, Morgan's L. & T.R. & S.S. Co. v. Board of
Health
36 La.Ann. 666, 669+, La.

Appeal from the Civil District Court for the Parish of
Orleans. Monroe, J.

245. Commonwealth v. Nickerson 11
128 N.E. 273, 276+ , Mass.

Report from Superior Court, Suffolk County; Hugo
A. Dubuque, Judge. Florence Nickerson was
convicted in the municipal court of the city of Boston
of selling intoxicating liquors...

Date
Nov. 23, 2005

May 16, 1923

Nov Term

1873

July 12, 1882

Apr. 11, 1896

Feb. 08, 1856

Oct. 15, 1906

May 1884

Sep. 17, 1920
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Cited by
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Title Date

246. O'Connell v. O'Leary Nov. 23, 1887
14 N.E. 143, 146 , Mass.

Exceptions from superior court, Bristol county;
DEWEY, Judge. Tort to recover damages under
Pub.St. c. 100, § 24, for alleged sales of intoxicating
liguor to plaintiff's minor son...

247. Com.v. Housatonic R. R. Jan. 07, 1887
9 N.E. 547, 552 , Mass.

Tort to recover a penalty as provided in section 2 of
chapter 338 of the acts of 1885. Trial in the superior
court, before BARKER, J., where judgment was
entered for the plaintiff,...

248. Oliver v. Liverpool & L. Life & Fire Ins. Co. 1868
1868 WL 5630, *5 , Mass.

An English insurance company, some of whose
members are subjects of Great Britain, and the
others, citizens of another state, and which, though
not incorporated, is, by act of...

249. Cunningham v. Munroe 1860
15 Gray 471, 471+ , Mass.

A superintendent of alien passengers, accompanied
by a police officer for the purpose of enforcing
obedience to his orders, went upon a vessel arriving
with alien passengers on...

250. Cunningham v. City of Boston 1860
15 Gray 468, 468 , Mass.

The payment of the money sought to be recovered
in these actions was voluntary, and not under
duress The evidence fails to show any force or
menace of force. Judgments for the...
251. D.E. Foote & Co. v. Clagett June 23, 1911
81 A. 511, 514 , Md.

Appeal from Circuit Court of Baltimore City; Chas.
W. Heuisler, Judge. Suit by D. E. Foote & Company
and others against William B. Clagett, Comptroller
of the State of Maryland,...

252. Mayor, etc., of Baltimore v. Clunet July 12, 1865
23 Md. 449, 457 , Md.

This is an appeal from an order of the Circuit

Court of Baltimore city, passed on the 6th day of
February 1865, granting an injunction to restrain the
appellant, its officers,...

253. Moor v. Veazie 11 1850
32 Me. 343, 365, Me.

When all the legal and beneficial interest in the
subject-matter of a suit in equity has become vested
in the plaintiffs, by assignment or otherwise, it is not
necessary that...

254. Walcott v. People May 13, 1868
17 Mich. 68, 94 , Mich.

This suit was instituted by the defendants in error
to recover a penalty given by the act approved
March 27, 1867, entitled “An act to regulate express
companies and their agents,...
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Title

255. People v. Hawley
3 Mich. 330, 333, Mich.

The prohibitions of the act entitled, “An act
prohibting the manufacture of intoxicating
beverages, and the traffic therein,” approved Feb.
12, 1853, include strong beer and ale....

- 256. Saginaw County v. State Tax
Commission
220 N.w.2d 706, 709 , Mich.App.

Three counties appealed from decision of State Tax
Commission adopting equalized valuations for all
counties in the state. The cases were consolidated.
The Court of Appeals,...

257. Thompson v. Wabash Ry. Co.
171 S.W. 364, 367 , Mo.

Appeal from Circuit Court, Randolph County; A. H.
Waller, Judge. Action by Ethel Thompson against
the Wabash Railroad Company. From a judgment
for plaintiff, defendant appeals....

258. Grimes v. Eddy
28 S.W. 756, 760 , Mo.

Appeal from circuit court, Monroe county; Thomas
H. Bacon, Judge. Action by Elliott Grimes against
George A. Eddy and H. C. Cross, as receivers of

the Missouri, Kansas & Texas...

259. Grimes v. Eddy
27 S.W. 479, 484 , Mo.

Appeal from circuit court, Monroe county; Thomas
H. Bacon, Judge. Action by Elliott Grimes against
George A. Eddy and H. C. Cross, receivers of the
Missouri, Kansas & Texas Railway...

260. State v. Shapleigh
27 Mo. 344, 349, Mo.

1. So long as goods imported into one of the United
States from a foreign country remain in the original

unbroken package, the importer may sell the same,
in that form, without...

261. State v. Addington
12 Mo.App. 214, 226 , Mo.App.

1. The statute of March 24, 1881, concerning the
manufacture and sale of oleaginous substances
for food, prohibits the manufacture and sale of the
articles mentioned therein,...

262. In re Marriage of Guffin 11
209 P.3d 225, 228 , Mont.

FAMILY LAW - Child Custody. Court could not
amend parenting plan due to mother's exercise of
constitutional right to travel within Montana.

Date

Jan Term
1854

June 26, 1974

Dec. 02, 1914

Dec. 04, 1894

June 12, 1894

Oct Term

1858

May 16, 1882

May 19, 2009
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Title

263. Northwest Airlines Inc. v. Joint City-County
Airport Bd.
463 P.2d 470, 473 , Mont.

Action seeking permanent injunction restraining
imposition of tax authorized by statute

and declaratory judgment that statute was
unconstitutional. The First District Court, Lewis...

264. McGwigan v. Wilmington & W.R. Co.
95 N.C. 428, 433, N.C.

The statute with the violation of which the defendant
is charged in the present action, instituted for the
recovery of the penalty imposed, is in these words:
"It shall be...

265. Lawrence v. Hodges
92 N.C. 672,677, N.C.

The record in this case, in different aspects of it,
presents several interesting questions that were
ably argued by the counsel on both sides. We deem
it necessary to decide but...

266. State v. Stewart
253 S.E.2d 638, 641, N.C.App.

Defendant was charged by citation with deliberately
displaying an artificial light from a motor-driven
conveyance into a field frequented by wild deer and
beyond the surface of the...

267. Nielsen v. Social Service Bd. of North
Dakota
216 N.w.2d 708, 713+, N.D.

Appeal by the Social Service Board of North Dakota
from a judgment of the Cass County District Court,
Ralph B. Maxwell, J., holding plaintiff eligible to
receive medical assistance...

268. Ex parte Robinson
12 Nev. 263, 266+ , Nev.

Petitioner is a merchant engaged in the
manufacture and sale of wood and willow ware in
the state of California. He was arrested in Virginia
city on a warrant regularly issued by a...

269. Northeast Airlines, Inc. v. New
Hampshire Aeronautics Commission
273 A.2d 676, 678 , N.H.

Declaratory judgment action challenging
constitutionality of statute imposing service fee on
air carriers operating on regular schedules for each
passenger emplaning at publicly...

270. Lehigh & Wilkes-Barre Coal Co. v. Borough
of Junction
68 A. 806, 808+ , N.J.Err. & App.

Error to Supreme Court. Certiorari by the Lehigh &
Wilkes-Barre Coal Company against the borough of
Junction and Peter S. Shurts, collector, to set aside
an assessment. From a...
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Title

271. Sanchez v. Department of Human
Services
713 A.2d 1056, 1060 , N.J.Super.A.D.

GOVERNMENT - Public Assistance. Work First
New Jersey Program was unconstitutional.

272. Benedict v. Columbus Construction Co.
23 A. 485, 491, N.J.Ch.

Suit by Elias C. Benedict, James H. Benedict, and
Frederick H. Benedict, as partners, and Elias C.
Benedict and Anthony N. Brady individually, against
the Columbus Construction...

273. Delaware & Raritan Canal Co. v. Camden &
Atlantic Railroad Co.
16 N.J. Eq. 321, 345+, N.J.Ch.

1. The restraining power of a court of equity is
exercised for the protection of rights, the existence
of which are clearly established, and so far only as
may be essential for the...

274. Statev. Barcia 1]
549 A.2d 491, 496 , N.J.Super.L.

Defendants charged with possession of controlled
dangerous substances, possession of drug
paraphernalia, being under influence of controlled
dangerous substance, and possession of...

- 275. State v. Delaware, Lackawanna &
Western Railroad Co.
30 N.J.L. 473, 477+, N.J.Sup.

1. A law laying a special tax on the business of
foreign corporations, regularly doing business in this
state, transporting passengers and merchandise
across the state, from and to...

276. Lyon v. Manhattan Ry. Co.
31 Abb. N. Cas. 356, 359, N.Y.

The complaint in this action alleges that in the
month of October, 1892, the plaintiff, a young girl
then under age, was a passenger upon one of the
defendant's trains, and that...

277. HENRY KIERSTED and another,
respondents, v. THE ORANGE AND
ALEXANDRIA RAILROAD COMPANY and
others, appellants.

54 How. Pr. 29, 32, N.Y.

The motion was made to set aside the referee's
report, because he was not authorized to hear the
cause, or competent to hear it; that his report was
not authorized by the evidence,...

278. Goetcheus v. Matthewson
16 Sickels 420, 420, N.Y.

The jurisdiction of inspectors of election, under the
statute of 1842 defining their powers and duties
(chap. 130, Laws of 1842, title 4) in questioning a
person challenged, is...
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279. JOANNA JOHNSTON, appel't v. ROBERT
JOHNSTON, resp't.
25 How. Pr. 181, 181+, N.Y.

The writ of ne exeat is abolished by the Code of
Procedure. (This agrees with the decision of this
court in Fuller agt. Emeric, 2 Sand., 626, and is
adverse to the decisions of the...

280. Batchelor v. Albany City Ins. Co.
37 How. Pr. 399, 414 , N.Y.Super.

Where on the pleadings and proofs of loss
submitted by the plaintiff, consisting of one hundred
and forty-five items of goods consumed by fire, of
the alleged aggregate value of...

281. Boston Silk & Woolen Mills v. Eull
37 How. Pr. 299, 301, N.Y.Super.

Counter-claims, under the Code since 1852,
embrace both set-offs and recoupments as they
were understood prior to that time. Therefore, a
defendant now may not only defeat a...

282. Wheeler v. Ruckman
35 How. Pr. 350, 352+, N.Y.Super.

Where a complaint in an action is dismissed before
the issues have been tried or a verdict of the jury
given, the judgment of dismissal is no bar to a
subsequent action for the...

283. Butchers' & Drovers' Bank v. Jacobson
22 How. Pr. 470, 471 , N.Y.Super.

On granting or denying an application for judgment,
when made under section 247 of the Code, only the
costs of a motion can be recovered. The notice of
that application is not a...

284. Town of Pompey v. Parker
385 N.Y.S.2d 959, 963, N.Y.A.D. 4 Dept.

Article 78 proceeding was instituted to obtain

a declaration as to constitutionality of a zoning
ordinance within Town of Pompey. The Onondaga
Supreme Court, Richard Aronson, J.,...

285. In re McClellan 1
131 N.Y.S. 633, 638, N.Y.A.D. 2 Dept.

Appeal from Special Term, Kings County. Petition of
George B. McClellan and others for the acquisition
of rights in land necessary for the construction of a
branch of the municipal...

™ g6 People v. Hawker 11
43 N.Y.S. 516, 517, N.Y.A.D. 1 Dept.

Appeal from court of general sessions, New York
county. Benjamin Hawker was convicted of a
misdemeanor, and from the judgment, and from an
order overruling a demurrer to the...

287. City of New York v. Andrews 11
719 N.Y.S.2d 442, 451 , N.Y.Sup.

CRIMINAL JUSTICE - Prostitution. Court would
not enjoin prostitutes and suspected pimps from
appearing in neighborhood.

Date

Jun Term
1863

1869

1869

1868

1862

July 02, 1976

Oct. 27, 1911

Feb. 05, 1897

June 16, 2000
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Case
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Case
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Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title

288. People v. Green
451 N.Y.S.2d 970, 971, N.Y.Sup.

Defendant challenged People's predicate felony
offender information. The Supreme Court, Irving
Lang, J., held that invalid banishment condition of
probation imposed by South...

289. Locklin v. Casler
50 How. Pr. 43, 48+, N.Y.Sup.

MOTION on the part of defendant to strike out

the costs, as taxed on behalf of plaintiff, from the
judgment entered in favor of plaintiff for thirty dollars
damages upon the...

290. Saxton v. Dodge
46 How. Pr. 467, 476 , N.Y.Sup.

In an action against three defendants who were
copartners and for a partnership debt, who appear
and answer by the same attorneys and by a joint
answer, and two of the defendants...

~ 291. THE PEOPLE, ex rel. John H. White and
Samuel Freeman, v. JOHN C. HULBERT, County
Judge of Saratoga County, and others.

59 Barb. 446, 474 , N.Y.Sup.

On the 31st day of August, 1870, certain taxpayers
of the town of Saratoga Springs, applied, by
petition, to the defendant Hulbert, county judge of
Saratoga county, (under the act...

292. Ford v. Ford
35 How. Pr. 321, 321, N.Y.Sup.

There seems to be some conflict in the decisions
as to the power of the court to allow amendments
to pleadings after issue joined. Leave to amend is
asked for at different stages...

293. Turner v. Honsinger
31 How. Pr. 66, 68, N.Y.Sup.

Where the defendant served an answer admitting
two items in the complaint, and denied the balance
of the complaint, and afterwards, on the same day,
served an offer of judgment for...

294. Tompkins v. lves
30 How. Pr. 13, 14, N.Y.Sup.

THIS action was brought to recover a balance of
$150 for work, labor and services. The defendant
on the 31st day of January, 1865, and before
answering, served an offer to allow...

295. Daly v. Matthews
20 How. Pr. 267, 270+, N.Y.Sup.

The motion is made by William Bennett, a
subsequent mortgagee and purchaser on mortgage
foreclosure, of the real estate on which the
judgment is an apparent lien. The statement was...
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Cited by
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Cited by

Cited by

Cited by

Cited by

Cited by

Cited by

Title

296. Neville v. Neville
22 How. Pr. 500, 501, N.Y.Sup.

A ne exeat may issue against a feme covert when
a proper foundation is laid for an equitable action
against her. But the grounds for such an action are
not laid, where a married...

297. Wallis v. Lott
15 How. Pr. 567, 567+, N.Y.Sup.

A pretended service of process on a defendant may
be disproved by affidavit upon motion. (See to the
same effect, Van Rensselaer agt. Chadwick, 7 How.
297.) In this case it was...

298. Hoppock v. Donaldson
12 How. Pr. 141, 143+, N.Y.Sup.

It is settled, by the decision of the court of appeals,
in Chappell agt. Chappell, (2 Kern. 215,) that a
statement in a confession of judgment, which
merely sets out a promissory...

- 299. Norton v. Wiswall
14 How. Pr. 42, 44 , N.Y.Sup.

The statute which gives a right of action to the
personal representatives of a deceased plaintiff,
under the act “requiring compensation for causing
death by wrongful act, neglect,...

300. Niles v. Vanderzee
14 How. Pr. 547, 549 , N.Y.Sup.

Where an attachment against an absconding debtor
has been regularly issued upon an order made
upon sufficient evidence to confer jurisdiction upon
the justice; the order can be...

301. Hollister v. Livingston
9 How. Pr. 140, 142, N.Y.Sup.

An amendment of a complaint by introducing
substantially new causes of action, is not allowable
of course, under § 172 of the Code. If such an
amendment is sought to be made under...

302. In re Paul and Mark 3
315N.Y.S.2d 12, 16, N.Y.Fam.Ct.

Proceeding to extend placement of two children in

New York institution at public expense. The Family
Court, City of New York, New York County, Justine
Wise Polier, J., held that...

303. Nolan v. Skelly
62 How. Pr. 102, 106 , N.Y.Sup.Gen.Term

The answer of the defendant Skelly is a nullity.

It does not deny generally the complaint, or
specifically any fact therein contained. It alleges no
new matter by way of...

304. Miller v. Kent
59 How. Pr. 321, 323, N.Y.Sup.Gen.Term

An order was made in this case by Mr. justice
LAWRENCE, requiring the defendant Kent to
appear and be examined as a party before trial,
under section 873 of the Code of Civil...
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305. Coykendall v. Eaton
37 How. Pr. 438, 440, N.Y.Sup.Gen.Term

The duties of an innkeeper, as such, are due only
to his guests. To constitute one a guest, it is not
necessary that he be at the inn in person. It is
enough that his property be...

306. Rodgers v. Bonner
55 Barb. 9, 16+, N.Y.Sup.Gen.Term

The fraudulent character of the conveyance by
Bonner to his wife, which it was one of the objects
of this suit to set aside, is conceded on all sides,
and is so adjudged in the...

307. Union Nat. Bank of Troy v. Bassett
3 Abb.Pr.N.S. 359, 361, N.Y.Sup.Gen.Term

| think that there was no such laches on the part
of the defendant in making the motion, as would
authorize a denial of it for that reason. The first
knowledge which the defendant...

308. Sherman v. Wells
14 How. Pr. 522, 525, N.Y.Sup.Gen.Term

This court has no power to extend the time in which
a party may appeal. (This seems to overrule the
decision in the case of Haase agt. The New-York
Central Railroad Company, ante,...

309. Lemmon v. People ex rel. Napoleon
26 Barb. 270, 274+ , N.Y.Sup.Gen.Term

The act of the legislature of this state, passed in
1817, and re-enacted in parts in 1830, (1 R. S. 656,)
declaring that “no person held as a slave shall be
imported, introduced,...

310. Delaware v. Ensign
21 Barb. 85,90, N.Y.Sup.Gen.Term

If Potter was not too much intoxicated when he sold
out his stock in trade and demands to the plaintiff, to
have any intent whatever, it was a fair question for
the jury to...

311. Richtmyer v. Haskins
9 How. Pr. 481, 482, N.Y.Sup.Gen.Term

Under 88 153 and 168 of the Code, as amended in
1852, there can be no demurrer to an answer which
does not contain new matter constituting a counter-
claim. Such a demurrer, when...

312. People ex rel. Freel v. Downs 1
136 N.Y.S. 440, 448+, N.Y.Mag.Ct.

Cleveland H. Downs and Walter Smith were
informed against for cruelty to animals, and they
move to quash complaints. Complaint quashed
against defendant Smith, and defendant Downs...

313. Estate of Sanchez
481 N.Y.S.2d 601, 604 , N.Y.Sur.

City commissioner of social services moved to
vacate a conditional settlement of its lien and to
interpose a claim for the entire net proceeds of a
claim arising from decedent's...

Date

1869

1869
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1857

1857

1855
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Oct 1911
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Case

Case
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Case

Case

Case
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Oct. 24, 1984 Case
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314. In re Zimmerman's Will
172 N.Y.S. 80, 88, N.Y.Sur.

In the matter of the probate of a paper propounded
as the last will and testament of Margaret E.
Zimmerman, deceased. Objections to the probate
filed by C. Clinton Furniss, and a...

315. State v. Burnett 1
755 N.E.2d 857, 865, Ohio

CRIMINAL JUSTICE - Trespass. Drug-exclusion
zone violated due process right to intra-state travel.

316. Allen v. First Nat. Bank of Xenia
1872 WL 53, *3, Ohio

1. Where a national bank, organized from a state
bank under the provisions of the national currency
act, at the time of its organization took from such
state bank, among the...

317. The Messenger
1862 WL 14, *2 , Ohio

The statute of this state of 20th February, 1840,
for the collection of claims against steamboats
and other watercrafts, has been held by previous
decisions of this court to be...

318. Ex parte Bushnell
1859 WL 2, *6 , Ohio

1. The provisions of article 4, section 2, of the
constitution of the United States, that ‘no person
held to service or labor in one state, under the laws
thereof, escaping into...

319. State of Ohio v. Oliver
1981 WL 5336, *1 , Ohio App. 2 Dist.

On January 25, 1979 a grand jury indicted Linda
Oliver on two counts of grand theft in violation of
R.C. 2913.02. Upon arraignment the following day,
Ms. Oliver pled not guilty. ...

320. Memorandum and Order on Defendant
Robbins & Myers, Inc.'s Motion to Dismiss
for Failure to State A Claim and Plaintiffs' and
Defendants' Motions for J...

Enquip Technologies Group, Inc. v. Tycon
Technoglass

2009 WL 812155, *812155 , Ohio Com.Pl. (Trial
Order)

Graydon, Head & Ritchey, L.L.P., Cincinnati,
and John B. Pinney (#0018173), Kara A. Czanik
(#0075165), and Robin D. Ryan (#0074375), for
Plaintiffs Enquip Technologies Group, Inc.;...

321. Appeal of Spencer
2 Ohio Dec.Reprint 510, 517 , Ohio Com.PI.

The act of February 17, 1831, “to provide for the
partition of real estate,” declares that when, in a
statutory partition proceeding, such estate cannot
be divided without manifest...

Date
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Dec Term
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May 1859
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1861
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322. Bemis v. State Oct. 09, 1915
152 P. 456, 459 , Okla.Crim.App.

Appeal from County Court, Oklahoma County;
John W. Hayson, Judge. A. J. Bemis was convicted
of unlawfully coercing laborers, and appeals.
Reversed.

323. Hammett v. City of Philadelphia 1869
65 Pa. 146, 181 , Pa.

1. The legislature may confer upon municipal
corporations the power of assessing the cost of
local improvements upon the properties benefited.
2. This is a species of taxation--not...

324. In re Struchmanczuk's Estate 1967
1967 WL 5891, *5, Pa.Orph.

Semen Struchmanczuk died, intestate, November
5, 1964, a resident of Philadelphia. He was survived
by a widow, Matrona Stakhovna Struchmanczuk,
and a daughter, Slavka...

325. In re Fifty-Four First Mortgage Bonds June 29, 1881
15 S.C. 304, 309, S.C.

1. Under action pending in the name of the state
for the foreclosure of a mortgage upon the property
of a railroad corporation, and the appointment of a
receiver, and on the motion...

326. McGowan v. Lowrance Apr. 24, 1872
3S.C. 356, 362, S.C.

Where the verdict is rendered by direction of the
Court, a new trial will be granted if it appears
that the right of the party, in whose favor it was
rendered, did not depend...

327. Allen v. Commonwealth Jan. 20, 1921
105 S.E. 589, 590, Va.

Error to Corporation Court of Newport News.
Edward Allen was convicted of unlawfully
manufacturing, etc., ardent spirits, and he brings
error. Affirmed.

328. Norfolk & W.R. Co. v. Commonwealth 71 June 11, 1896
24 S.E. 837, 839, Va.

Error to circuit court, Appomattox county; John D.

Horsley, Judge. The Norfolk & Western Railroad

Company was convicted of running its freight trains

on Sunday in violation of...

- 329. Norfolk & W.R. Co. v. Commonwealth June 25, 1891
13 S.E. 340, 344, Va.

Error to judgment of the circuit court of Pulaski
county, rendered March 25, 1891, affirming a
judgment of the county court of that county against
the Norfolk & Western Railroad...

330. Eggert v. City of Seattle Jan. 25, 1973
505 P.2d 801, 803, Wash.

Action by applicants for city jobs against city and
city civil service commission challenging city charter
provisions which grant preference in employment
for some positions city...
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Title Date
Feb. 29, 1916
331. Canadian Pac. Ry. Co. v. King County © '
1
155 P. 416, 418 , Wash.

Department 2. Appeal from Superior Court, King
County; John S. Jurey, Judge. Action by the
Canadian Pacific Railway Company against King
County, Wash., a municipal corporation,...

332. Inre Reitz Nov. 30, 1971
191 N.w.2d 913, 919, Wis.

Proceedings were instituted pursuant to statute

authorizing removal of a dependent person, who

is receiving relief elsewhere than at his place of

settlement, if return to place of...

o 333. International Text-Book Co. v. Peterson Nov. 05, 1907
113 N.W. 730, 732+, Wis.

Appeal from Circuit Court, Manitowoc County;
Michael Kirwan, Judge. Action by the International
Text-Book Company against Carl Peterson.
Judgment for defendant, and plaintiff...

- 334. Morrill v. State
38 Wis. 428, 431+, Wis.

Aug Term
1875

I. The learned counsel for the plaintiff in error have,
without argument, submitted to our consideration
the question whether it is competent for the
legislature to make it a penal...

335. Kuhnen v. Musolf Jan. 14, 1988
420 N.W.2d 401, 411 , Wis.App.

Taxpayers brought action challenging
constitutionality of tax statutes. The Circuit Court,
Dane County, Angela Bartell, J., upheld statutes.
Taxpayers appealed. The Court of...

336. Beard v. Beard Mar. 28, 1885
25 W.Va. 486, 493 , W.Va.

1. Equity will enjoin the collection of a judgment in
favor of an insolvent plaintiff, who is a judgment-
debtor to the defendant, to the extent of such
indebtedness. (p. 489.) 2....

337. IMMIGRATION ACT. 11 Feb. 08, 1890
19 U.S. Op. Atty. Gen. 486, 487

| have the honor to acknowledge receipt of your
communication of January 27, 1890, calling my
attention to section 2 of an act entitled 'An act to
regulate immigration,' and...

338. IN THE MATTER OF THE CLAIM OF MISTY Mar. 04, 2015
KEEL, DEPENDENT OF JOHN ERIC KEEL,

AND RILEY COOPER KEEL, CLAIMANTS v.
TRANSPORTATION TECHNOLOGY SERVICES,

EMPLOYER AND ACE AMERICAN INSURANCE

COMPANY, CARRIER NO 494C186588-6,

INSURER

2015 WL 1093090 (Colo.Ind.Cl.App.Oft.), *4

The claimants seek review of an order of
Administrative Law Judge Allegretti (ALJ) dated
October 16, 2014, that re-calculated the interest due
and owing on past due Colorado death...
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Title

339. The Honorable William E. Fernandes
1969 WL 208727 (Hawaii A.G.), *1

This is in response to your letter of March 7, 1969,
regarding the legality of S.B. No. 749 entitled "A Bill
for an Act Relating to an Airport Facilities Tax." The
bill proposes...

340. THE HONORABLE BRETT GRANLUND
80 Ops. Cal. Atty. Gen. 15, 15

THE HONORABLE BRETT GRANLUND, MEMBER
OF THE CALIFORNIA STATE ASSEMBLY, has
requested an opinion on the following question: May
California deport an illegal alien convicted of a...

341. Petition for Writ of Certiorari

E. V. v. Robinson

2019 WL 2006235, *1+ , U.S. (Appellate Petition,
Motion and Filing)

342. Petition for a Writ of Certiorari

Janes v. Triborough Bridge and Tunnel Authority
2015 WL 3408682, *1+ , U.S. (Appellate Petition,
Motion and Filing)

343. Petition for a Writ of Certiorari
Assadinia v. Commonwealth of Pennsylvania
2015 WL 2251186, *1, U.S. (Appellate Petition,
Motion and Filing)

344. Brief of Justice and Freedom Fund as
Amicus Curiae in Support of Petitioners
Arizona v. U.S.

2011 WL 4100443, *1+ , U.S. (Appellate Petition,
Motion and Filing)

345. Petition for a Writ of Certiorari
Matsuo v. The United States

2010 WL 545710, *545710+ , U.S. (Appellate
Petition, Motion and Filing)

346. Brief in Opposition 11

Polar Tankers, Inc. v. City of Valdez

2008 WL 4893773, *4893773+ , U.S. (Appellate
Petition, Motion and Filing)

347. Petition for Writ of Certiorari

Garvin v. State Rhode Island

2008 WL 4143108, *4143108+ , U.S. (Appellate
Petition, Motion and Filing)

348. Motion to File a Brief Amicus Curiae of
Texas Black Americans for Life and L.E.A.R.N.
(the Life Education and Resource Network) and
Brief Amicus Curia... 1

Cano v. Baker

2006 WL 2557939, *2557939 , U.S. (Appellate
Petition, Motion and Filing)

349. Brief of Legal Scholars and Historians as
Amici Curiae in Support of Petitioner

Hamdan v. Rumsfeld

2005 WL 2178811, *2178811+ , U.S. (Appellate
Petition, Motion and Filing)
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Apr. 10, 1969

Jan. 08, 1997

May 02, 2019

May 22, 2015

May 11, 2015

Sep. 12, 2011

Feb. 09, 2010

Nov 2008

Sep. 02, 2008

Aug. 30, 2006

Sep. 07, 2005
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Petition, Motion and Filing)

359. Jurisdictional Statement

Calcaterra v. The People of the State of Illinois
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361. Brief for Petitioner Mar. 23, 2006  Petition ]
Arjan SHEHU, Petitioner, v. Alberto GONZALES,

United States Attorney General, Respondent.

2006 WL 5326884, *5326884 , 3rd Cir. (Appellate

Petition, Motion and Filing)
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Nikolle GJOPALAJ, Razie Gjopalaj, Aldo Gjopalaj,

Dorina Gjopalaj, Petitioners, v. Alberto GONZALES,

United States Attorney General, Respondent.

2006 WL 5152799, *5152799 , 3rd Cir. (Appellate

Petition, Motion and Filing)

363. Brief for Petitioner and Special Appendix  Jan. 09, 2006  Petition |
Gjergj CELAJ, Alma Celaj, Petitioners, v. Alberto

GONZALES, United States Attorney General,

Respondent.

2006 WL 4998480, *4998480 , 3rd Cir. (Appellate

Petition, Motion and Filing)

364. Brief for Petitioner and Special Appendix Oct. 21, 2005  Petition |
Mustafa ARSLAN, Petitioner, v. Alberto

GONZALES, United States Attorney General,

Respondent.

2005 WL 6083619, *6083619 , 3rd Cir. (Appellate

Petition, Motion and Filing)

365. Petition for Review Appendix Certificate of May 20, 2016  Petition ]
Compliance 1

In re Matthew Robert BRUSIN, Petitioner, for writ of

mandate.

2016 WL 3370696, *1+ , Cal. (Appellate Petition,

Motion and Filing)

366. Petition for Review Aug. 10, 2007 | Petition Bl
Anthony LOPEZ, Petitioner, v. ORANGE COUNTY

SUPERIOR COURT, Respondent, People of the

State of California, Real Party in Interest.

2007 WL 2478067, *2478067+ , Cal. (Appellate

Petition, Motion and Filing)

367. Petition of Appellant for Review After May 19, 2003  Petition ]
the Unpublished Decision of the Court of

Appeal, Fourth Appellate District, Division one,

Affirming the Judgmen...

THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff and Respondent, v. David MEDINA,

Defendant and Petitioner.

2003 WL 23016531, *23016531+ , Cal. (Appellate

Petition, Motion and Filing)

368. Petition for Review 7J June 05, 2001 | Petition (||
DELUXE CORPORATION, Plaintiff/Petitioner, v.

FRANCHISE TAX BOARD, Defendant/Respondent.

2001 WL 34374093, *34374093+ , Cal. (Appellate

Petition, Motion and Filing)
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Cited by 453. Brief for Respondent. Jan. 26, 1953  Brief | ] —
Dameron v. Brodhead
1953 WL 78685, *78685 , U.S. (Appellate Brief)

Cited by 454. Brief for Amici Curiae Dec. 05, 1952 | Brief | ] —
Spottswood Thomas BOLLING, et al., Petitioners, v.
C. Melvin SHARPE, et al.
1952 WL 47260, *47260+ , U.S. (Appellate Brief)

Cited by 455, Brief for Amici Curiae Dec. 05, 1952  Brief | —
Spottswood Thomas BOLLING, et al., Petitioners, v.
C. Melvin SHARPE, et al.
1952 WL 47282, *47282+ , U.S. (Appellate Brief)

Cited by 456. Brief of Appellant Dec. 05, 1952  Brief | —
May v. Anderson
1952 WL 82202, *82202+ , U.S. (Appellate Brief)

Cited by 457. Opening Brief on Behalf of Appellants Nov. 27, 1951 Brief | _
Buck v. State
1951 WL 82249, *82249+ , U.S. (Appellate Brief)

Cited by 458. Brief of the American Indian Citizens Dec. 08, 1947 Brief | —
League of California, Inc., as Amicus Curiae
J. D. SHELLY, et al., Petitioners, v. Louis
KRAEMER, et al., Respondents. (No. 72) Orsel
McGhee, et al., Petitioners, v. Benjamin J. Sipes, et
al., Re...
1947 WL 30437, *30437+ , U.S. (Appellate Brief)

Cited by 459. Statement as to Jurisdiction Nov. 20, 1945  Brief | —
Aetna Ins. Co. v. Hobbs
1945 WL 48905, *48905+ , U.S. (Appellate Brief)

Cited by 460. Statement as to Jurisdiction Nov. 20, 1945  Brief | —
American Indem. Co. v. Hobbs
1945 WL 48906, *48906+ , U.S. (Appellate Brief)

Cited by 461. Statement as to Jurisdiction Nov. 20, 1945  Brief | —
Pacific Mut. Life Ins. Co. v. Hobbs
1945 WL 48907, *48907+ , U.S. (Appellate Brief)

Cited by 462. Appe”ees' Brief n Mar. 08, 1943 | Brief :: J—
West Virginia State Bd. of Educ. v. Barnette
1943 WL 71856, *1+ , U.S. (Appellate Brief)

Cited by 463. Brief for Appellant Feb 1942 Brief | —
Tulee v. Washington
1942 WL 53580, *53580+ , U.S. (Appellate Brief)

Cited by 464. Brief of John H. Tolan for the Select Oct. 08, 1941  Brief ] —
Committee of the House of Representatives of
the United States, Appointed Pursuant to House
Resolution No. 63, A...
Edwards v. The People of the State of California
1941 WL 76690, *76690+ , U.S. (Appellate Brief)

Cited by 465. Brief for Petitioner Upon Reargument. Oct Term Brief | _
McGoldrick v. Gulf Oil Corp. 1939

1939 WL 48461, *48461+ , U.S. (Appellate Brief)
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466. Brief of the States of California, Apr. 02, 1938
Mississippi, Missouri, Nevada, New Mexico,
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468. Reply Brief for Appellee in Cause No. 724 Apr. 10, 1937
and Petitioner in Cause No. 837. 11

Carmichael v. Southern Coal and Coke Co.

1937 WL 40728, *40728+ , U.S. (Appellate Brief)
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The Glidden Co.
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474. Brief of Appellant Interstate Transit, Inc. Mar. 02, 1931
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477. Brief for Plaintiffs-Appellants

Robert SELEVAN, individually and on behalf

of all others similarly situated and Anne Rubin,
individually and on behalf of all others similarly
situate...

2007 WL 7073765, *7073765+ , 2nd Cir. (Appellate
Brief)

478. Brief for State Defendants-Appellees and
Special Appendix

CHI IOTA COLONY OF ALPHA EPSILON PI
FRATERNITY, Alex Khay Konstantin Novodorsky,
Vitaly Ushrenko, Gennady Akselrud, Aleksan
Baranov, David Borowik, Ro...

2006 WL 5013104, *5013104 , 2nd Cir. (Appellate
Brief)

479. Reply Brief for Plaintiff-Appellant 33
TOWN OF SOUTHOLD, Town of Shelter Island,
Plaintiffs, Cross Sound Ferry Services, Inc.,
Plaintiff-Appellant, v. TOWN OF EAST HAMPTON,
Defendant-Appell...

2006 WL 4846928, *4846928 , 2nd Cir. (Appellate
Brief)

480. Brief for Plaintiff-Appellant

TOWN OF SOUTHOLD, Town of Shelter Island,
Plaintiffs, Cross Sound Ferry Services, Inc.,
Plaintiff-Appellant, v. TOWN OF EAST HAMPTON,
Defendant-Appell...

2006 WL 4846927, *4846927+ , 2nd Cir. (Appellate
Brief)

481. Brief for Appellees

Aleksandr CHMAKOV, Nadejda Chmakov

and Denis Chmakov, Appellants, v. J. Scott
BLACKMAN, District Director of Immigration and
Naturalization Service, A...

2000 WL 33990039, *33990039+ , 3rd Cir.
(Appellate Brief)

482. Brief in Support of Motion to Remand Case
Back to United States District Court for A Full

Development of the Case at Issue. 1

Bill . GAMBOCZ and Duna Enterprises, Inc., a
New Jersey Corporation, Appellant/Petitioner, v.
Arthur MILLER, Esq., Appellee/Respondent.

1997 WL 33754760, *1+ , 3rd Cir. (Appellate Brief)

483. Brief of Acorn, et al., Amici Curiae in
Support of Plaintiffs-Appellees Acorn, American
Friends Service Committee, Children's Defense
Fund, Just Harve...

Edwin MALDONADO and Maria Delores
Maldonado, individually and as next friends of Ana
Maldonado, Pablo Maldonado, Edwin Maldonado,
Rey Maldonado, Yesen...

1997 WL 33484862, *1+ , 3rd Cir. (Appellate Brief)
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492. En Banc Brief of the United States
UNITED STATES OF AMERICA, Appellee,

v. Anthony James KEBODEAUX, Defendant-
Appellant.

2011 WL 4350956, *1+ , 5th Cir. (Appellate Brief)

493. Appellant's Reply Brief

Jose A. PEREZ, Plaintiff-Appellant, v. UNITED
STATES OF AMERICA, Respondent-Appellee.
2003 WL 22332306, *22332306+ , 5th Cir.
(Appellate Brief)

494. Reply Brief of Appellants

BOARD OF COMMISSIONERS OF
MONTGOMERY COUNTY, OHIO, on behalf
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Commissioners of Seneca County, Ohio on behalf
of...

2014 WL 1109108, *1+ , 6th Cir. (Appellate Brief)

495, Opening Brief for the Appellant

David JOHNSON, Plaintiff-Appellant, v. Lynette
THOMPSON-SMITH; Ronald Rascia; and William
Blumthal, Defendants-Appellees.

2017 WL 1047782, *1 , 7th Cir. (Appellate Brief)

496. Brief and Required Short Appendix of
Defendant-Appellant, Raequon Allen

UNITED STATES OF AMERICA, Plaintiff-Appellee,
v. Raequon ALLEN, Defendant-Appellant.
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497. Brief of Appellant with Addendum
Donald WEEMS and Michael Briggs, Plaintiffs-
Appellants, v. Lawrence JOHNSON, In his official
capacity as Chief of Police, Little Rock Police
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2005 WL 5627980, *5627980 , 8th Cir. (Appellate
Brief)

498. Appellees Reno Disposal Company,
Inc.'s and Waste Management of Nevada, Inc's
Answering Brief

GREEN SOLUTIONS RECYCLING, LLC, Plaintiff-
Appellant, v. RENO DISPOSAL COMPANY, INC.,
et al., Defendants-Appellees.

2019 WL 3975846, *1+ , 9th Cir. (Appellate Brief)

499. Appellees' Supplemental Brief 11
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Plaintiffs- Appellees, v. Janice K. BREWER, et al.,
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