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1 APPEARANCES 4
2 Mr. Bill Schultz 1 PROCEEDINGS:
S Me. Gatl 7. Fales 2 (Open court, defendant present.)
o O N 3333;45° s 3 THE COURT: Cause No. 380-80047. State of
SBOT NO. 24012724
5  Assistant Criminal District Attorneys ws 4 Texas versus Ivan Abner Cantu.
Collin C ty C th ‘
o Ed RN, wat § MR, SCHULTZ: Ready.
i , T s 75069 . . ]
e T T eeas2s s 6 THE COURT: State's ready. Defense is
5 ATTORNEYS FOR THE STATE OF TEXAS 08:53 7 ready'
Mr. Matthew Goell . ' ]
o . Matthew Goeller w3 8 MR. GOELLER: Defgnse is ready. .
Mr. D N. High ’ '
jo e Don N. High w5 9 . THE COURT. ANl right. The defendan? is
GRUBBS, HIGH, GOELLER & ASSOCIATES w:3 10 here with both of his attorneys. So the first witness
11 400 Chisholm Place, Suite 400 . .
Plano, Texas 75075 ws it - or excuse me, if you call them witnesses. The first
12 Telephone: (972) 423-4518 . ' ' .
,;  ATTORNEYS FOR THE DEFENDANT ws 12 juror, I believe, is Martin Stratton.
54 13 (Venireperson Stratton present.)
14 .
. :54 14 THE COURT: Are you Martin Stratton?
1 .
w0 o5t 15 VENIREPERSON: Yes, sir.
16 LUME 26
os:s4 16 THE COURT: Perhaps you remember about a
17 HR A N .
SEPTEMBER 21, 2001 s 17 month ago when all 200 of the jurors were assembled. I
INDIVIDU IR ‘e
® VIDUAL VOIR DIRE wsi 18 administered an oath, and the oath was to tell the truth
VENIREPERSONS: . ,
1® NamelExcminagion By: STATE oerense  pace |19 with regard to any questions that are asked by the Court
20 WARTIN T. STRATTON ; 66 ws 20 and by the attorneys on both sides. Do you recall that?
21 Defense Peremptory Strike 85 w5 21 VENIREPERSON: Yes.
2 Eused by karesment 89 T a7 s 22 THE COURT:  AT0 right, sir. I just want
2 ESLIE L. LINDEN 1181138 176 w50 23 to advise you you are still under oath. Please have a
24 Excused by Agreement 184 08:54 24 Seat right here'
25 Court Reporter’'s Certificate 200 065l 25 VENIRFpFRSnN- Thank van



§ 7
og:50 1 THE COURT:  Mr. Schultz. wst 1 answers should be.
055 2 MR. SCHULTZ: Thank you, Judge. we 2 And then both sides have to make these
w55 3 VOIR DIRE EXAMINATION ws 3 critical decisions of how much is this person's position
o:ss 4 BY MR. SCHULTZ: ws 4 on some of these issues going to statistically affect
0:55 5 Q. Good morning to you, Mr. Stratton. ws 5 how they are going to answer these kinds of things. Do
:55 6 A. Good morning. ws 6 you follow what I'm saying?
055 7 Q. My name is Bi1l Schultz, and I'm one of the w51 7 A Yes,
wss 8 assistant district attorneys representing the State of  [usr § Q. You know, a year ago, if the United States had
wss 3 Texas in its capital prosecution of Ivan Cantu. Next to fws 9§  invaded Afghanistan, Tet's say, public opinion would
wss 10 me is Ms. Gail Falco. She's a chief felony prosecutor  [m:s710  have been much Tower than it would be right now, agreed?
wss 11 assigned to this trial from another district court. And [os:ss 11 A Yes,
wis 12 at the far end of the table is Ms. Jami Lowry, who is an  fos:ss 12 Q. We're the same people. I mean, our parents are
wis 13 assistant district attorney, felony prosecutor. w13 the same. Our 16th birthday was exactly the same,
55 14 At the defense table, you may remember is,  [wss 14 whether we're talking about today or whether we are
wss 19 first of all, the accused, Ivan Cantu. Further to your fass15  talking about a year ago; but people's attitudes do
wss 1§ right is Hr. Don High, and then Mr. Matt Goeller. Both [ws16  affect how they see us, how they see reality. And so
wis 17 Mr. High and Hr. Goeller are fine attorneys engaged in  [wss 17  there's no magic to it and no curve balls. And the only
w5518 private practice in Plano, Texas. wss 18 wrong answer you could ever give us is an untruthful
o:55 19 My recollection, Hr. Stratton, is that you o 19 answer because we need you to just be honest about it.
wss 20 don't personally know any of us. And if you've even had |[us.ss 20 I suspect that when you first heard that
wss 21 any contact with any of us, it would be so casual that [ 21 you were being considered as a possible juror in a death
wss 20 probably neither of us would remember; is that correct? w22  penalty case, I suspect that it wasn't a thrill that 1it
08:55 23 A. That's correct. o523 up inside of you when you heard that. Is that a fair
o8:s5 24 Q. Can you think of any place on this earth you'd  {wss 24  statement?
wss 25 rather be than up here this morning? 8:58 25 A, Absolutely.

6 8
55 1 A. A few. Hawaii comes to mind. o5 1 Q. Aot of things might have come to mind. I
w5 2 Q. Even downtown Dallas maybe? ws 2 mean, I think everybody, in general, understands that
05 3 A Sure. wss 3 they take longer. A death penalty case takes longer
o554 Q. I'msure that's true for any of us. This is wst 4 than a two-day, car-theft case, for example. But I
ws 5 going to be 1ight in some respects. It will be casual. [w:s § inagine, as you thought about it some more and actually
wss 6 It will be Tong, and maybe it's sometimes even seeming a [wss 6  Kind of waited until the time you came up here today, I
wss 7 little bit too tedious. I hope a couple things out of  |ws 7  imagine you've done some thinking. Maybe not in-depth.
wss § 1t 1 hope, number one, most importantly both sides get [oss §  Maybe not meditated on it for hours, but you've done
wss §  areasonable understanding of how you think and how you [uwss §  some thinking off and on about your views on the death
wss 10 approach analytical situations to enable both sides to  |wss10  penalty, haven't you?
w5 11 answer the questions that we have. o8:50 11 A, Sure.
o8:5 12 Is this person someone who can look at the o3 12 Q. Tell me a Tittle bit about that. And just tell
wss 13 evidence as we think it's going to be and Took at it in  [m5913  me what kinds of things you have been thinking and how
wss 14 a way that's fair to our side? And it's just about that |mss14  you have been just kind of passing over it and looking
wsi 15 simple. [ mean, there are no right or wrong answers to  {msss 15 at it from time to time.
wsi 16 it Nobody expects a juror to be right down the middle funs 16 A. T would say overall my views haven't changed
:si 17 on a lot of issues. ws 17 drastically. I have been a death penalty proponent.
08:55 18 We have people already seated on this jury  [wss18  And -- and, you know, being part of this hasn't --
ws 19 that are probably less enthusiastic about the death wss 19 hasn't -- hasn't really changed that view. I would say,
ws 20 penalty than the middle. We've got some people who are |wss20  you know, earlier, earlier in my life before, before
ws1 21 probably more enthusiastic about the death penalty than |wss 21 world experience and, you know, knowing, knowing a lot
ws 22 the middle. And they all have one thing in common, and |m:ss 22  of different types of people and that kind of thing, I
ws 23 that is that they've assured both sides that they could fos23  swayed a little bit more just probably because I was
ws 24 answer all questions presented to them, either way, w24 younger as well. But really, you know, over the last
w5725 depending upon what the evidence showed them that the w2y four or five weeke it haen't rhanaad mirh T maan
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9
I'n - I'n for the death penalty. I think it's -+ it's
a right way to handle certain situations, and that .-
that really hasn't changed.

Q. Good. When I ask that question of a Tot of
jurors, some things emerge. There are some people who
say it makes no difference. I thought about it before.
And whether I'm directly doing it or just being in favor
of it is to me no difference.

Other jurors say, you know, it's easy,
when you are not directly affected, to have positions on
all sorts of things. It's very easy for us to say, for
example, we need to -- we need to dispatch a couple of
carriers to the Mediterranean and just -- and just
unload unbelievable ordnance on countries that have
sponsored what's happened to us. And that's real easy
to do in our Tiving rooms, perhaps.

But it might be a Tittle bit different if
we had a brother or a son that's, you know, some Navy
pilot reservist getting ready to get called up. And we
realize that our academic pursuit of what we believe in
could really be tested by affecting us personally. That
doesn't mean that we'd change. That doesn't mean that
-~ because I don't know. I've never had a relative in
the military. That doesn't mean that it would change
our view of what it is. And jurors say the same thing
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11
thing, but it becomes much more real.

And in both those cases I don't think --
again, you think about it a lot more, but I don't
necessarily think my position or view has changed on --
on either of those types of things. I think it -- you
become -- I think you probably either do become more
relaxed about it and kind of standoffish about it, or
you actually become more determined in your -- in your
thoughts about it. And I actually, with both -- with
both instances, I would say I've become -- become even a
1ittle bit more supportive of that type of thing.

Q. Okay. And we certainly hear that. It's funny,
not everybody takes it the same way. We have other
people who come up and say, you know, when I finally
start thinking about it, the concept of life becomes
more important to me, and I'm still for it, but I'm
maybe not quite as much for it as I used to be. We are
all different, and we all react. We're all the same in
a lot of ways, and we are all different in a Tot of
Ways.

Another thing that's frequently said by
jurors is that, although they could do it, they wished
we Tived in a world where we never had to have a death
penalty. It's Tike most of us wished we lived in a
world where your brother wouldn't have a job like he
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10
about the death pemalties.

It is fine for me to sit in the living
room and Took at those escaped prisoners that killed the
police officer and went on that rampage and got captured
in Colorado. You know the ones I'm talking about?

A Yes, absolutely. _

Q. They are being tried right now in Dallas,
probably one at a time. It is easy to be for the death
penalty and say, we need to do more about that. Why
don't they start executing these people? And yet,
somehow, for many of us, when we get into it, it feels
different when they suddenly becomes us. Does that make
any sense to you at all?

A, Yeah, sure. Actually, interesting analogy.

The family in the military, I mean, as we do -- as
things do change with our military become heightened -
[ have a brother who is an Air Force pilot. So, very
real and, you know, I think much Tike this situation.
You do think about it a lot more.

Since being called for this -- for this
service, you know, I've certainly thought about the
death penalty a Tot more. Just like over the last week,
I've thought about my brother, you know, being in a war
a lot more. You know, before it's Tike, oh, cool. He's
in the Air Force. He's a fighter pilot. that kind of
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does, but we do. And they just -- it's certainly not a
thrilling thing for them, for most people to do that.

Not only your brother, I've always
wondered about that. I've got to believe it's got to be
an absolute thrill to be able to fly something as
powerful as one of those fighter jets. I can't even
imagine. I bet he's talked to about that, what it's
like. I've talked with pilots, just kind of about the
whole flying experience. And they say you get physical
rushes from some of those turns that are indescribable
in any other human context really.
And so I'm sure on one hand that
experience and that chance to be put into practice what
he's been training for and believes in may be important.
I'11 bet deep down inside of him, he probably, if he
looked at it in a certain way, would not just be
delighted at Tetting those missiles go flying because no
matter how careful he is or how -- how following of
instructions he might be, somebody's dad is going to get
killed if he Tet's one of those go. Do you know what
I'n saying?
A Yeah.
Q. He believes in what he does. He can enjoy it.

He can enjoy the camaraderie, and he can enjoy the
service  Rut at the same time the nltimate reenlt e
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not something that would be delightful to many human
beings.

A, Absolutely.

Q. Same thing here. You know, I didn't wake up
this morning and say, what a great opportunity I have to
be one of those -- to be in a situation most people
never have, and that is to be able to provide some
leadership to get somebody killed down at the
penitentiary at some point. I mean, I don't get -- it's
a necessary thing. It's a lawful thing, and I don't
apologize for what I'm doing. But at the same time it's
serious stuff, and I can tell you feel the same way.

A Sure.

Q. Tell me why it is that you favor the death
penalty and believe, as an option of punishment, it
should exist.

A, Couple -- couple reasons.

Q. Okay.

A ATthough you -- you know, the eye-for-eye,
tooth-for-tooth type argument is often made, I don't
know if T -- I don't believe that to, you know, to quite
the degree that some might. But I think for -- for
certain crimes, it's -- it's a just penalty. I think
there are -- there are situations where and crimes where
a person who commits those crimes should lose their
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hit you as a result. Until finally, society takes a
position you've gone too far and because of what you've
done, you are going to get the same. You'll be killed
because -- because you have killed in a particularly
MMmyNMmmmﬂHMhmoHMHmm
ftself or themselves, but rather the inner play of the
killing when some other crime or some special --
special -~ special circumstance that society says is
across the Tine, and that's a death penalty thing.

The concept of eye for an eye doesn't have
any direct connection with the special issues that we
have. It probably is indirectly connected to the second
special issue. ['m going to talk with you about it in a
minute. Probably eye for an eye fits very nicely into
the mitigation question because that asks you in a sense
to compare the enormity of the crime and the defendant's
character and his background with any other sympathetic
type factors that come along.

And that comparison invites the concept of
saying, well, he did this awful thing, and he should be
punished the same way for what he did. And I can say
that because anything that's being shown to me that's
mitigating or sympathetic or explanatory isn't near
enough to overcome the fact he needs to be hammered. He
is the nail, and society is the hammer kind of idea.
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right to Tife based on what they've done.

[ think it's -« it's -- it's probably,
although from a statistic standpoint, I don't have any
data. But I would say it's probably to some degree a
deterrent, and I would hope it is a deterrent to others.
Those would probably be the two biggest reasons.

Q. It's interesting because probably people have
identified in this business, for a legitinate answer of
punishment, only three of which are served by a death
sentence. Those four aims are: retribution, eye for an
eye as a concept, the notion that it is important for
society to speak in actions to kind of model behavior,

The idea is that if you make a Tittle
infraction against society's rules -- if you park too
Tong, you speed, you run a stop sign, you get a little
punishment. Yeah, we can probably use that 75 bucks for
something different. But we pay the fine, and it
irritates us, and we go on about our business.

If you steal something, you do a bigger
punishment. If you do a felony, you might end up in the
penitentiary for a while for it. You do -- you do a
murder, a quote regular murder, not a capital murder,
you might get -~ you might get as much as 1ife in prison
for it. Kind of a progressive set of sanctions. The
bigger your sin, the bigger the hammer that's going to
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But the thing - the other thing that
never finds its way into a death penalty directly but
perhaps does play into that question, the idea of
rehabilitation. Because that's another identified
legitinate aim of punishment in the criminal justice
system. And that is the idea that if we use punishment
wisely, some people can be redeemed. Some people can be
rehabilitated. And if not, made constructive. At least
maybe made harmless. I think it's asking a Tot to ever
think you could ever rehabilitate a murderer into being
something inspirational and wonderful, but maybe it can
happen.

And at the very Teast, the notion is that
some murderers you can make innocuous at some point, and
that's about all our society wants from people anyway.
Nowadays, if you don't do any harm, we're happy with
you. MWe'll feed you and give you medical care and take
care of your kids and give you handouts and all. Just
don't do anything, and that's pretty good for our
society now.

A third thing about punishment that's been
identified, and actually these two go together. One is
this notion of protecting society from dangerous people
because, quite obviously, a legitinate purpose in having
prisons is to separate us from peonle who will do ue



17 19
wit 1 harm. We either got to put them there or we got to wi 1 kinds of things anyway.
wit 2 build prisons around ourselves. Somebody has to have w2 A, Uh-huh.
w1 3 bars between us and criminals. T Q. If we didn't have a death penalty, you and I
0:11 4 And our thinking is: We didn't do ot 4 wouldn't still go out killing just because of how we
w11 §  anything wrong. We ought to be able to walk around and Wi §  are.
wit §  get ice cream, and they did do something wrong. So they ] wte 6 A, Sure.
wit 7 need to be kept away from us while we're doing that. w1 Q. At the same time, when we get to these death
wt2 8  But your idea of deterrence, also if you get right down wi 8  penalty issues, the jury is not just turned loose and
w2 §  to it, has a direct relationship to protecting society. wi §  asked: What do you want to do? It's a very regulated
w210 I mean, the reason we're trying to deter other capital w410 type of analysis that the jury has to do. It has to be
wn 1l murderers with the death penalty is to protect other w11 orderly, and it has to -- it presupposes a willingness,
w212 capital murder victins. And do you happen to agree with [ w12  number one, and an ability, number two, for juries to
w:2 13 me on that? w13 follow the law and to consider - answer the questions
012 14 A.  Uh-huh. w14 either way depending on what evidence is presented. And
0:12 15 Q. So I could never get up to you and argue -- w415 are you the kind of person that could do that?
w1216 argue that we need a death penalty in a particular case 09:14 16 A, Uh-huh.
w247 in order to rehabilitate the defendant. I guess you'd w:te 47 Q. Al right. About the only time I'm going to
w218 have to get real metaphysical about that. Maybe Tike w8 talk about guilt-innocence is real quickly. And it's
w19 with reincarnation or -- or that would be silly. w19 not that I trivialize the fact that he's presumed
09:12 20 But I certainly could argue to you from w520 innocent. That we have to prove his guilt beyond a
w221 the evidence in connection with these questions a death w1521 reasonable doubt and that the defendant doesn't have to
w22 penalty in a particular case because -- because he's got | w1522  do a single thing in that trial other than be here and
w1223 it coming. Basically -- basically among other things, w525 be orderly in the courtroom,
w224 Tet's kill him because -- because he's got it coming. 08:15 24 But I believe, knowing my evidence as |
w:1225 . Does that make sense to you as an argument? wis2)  do, it is my belief that I will produce sufficient

18 20
w2 1 A, Yeah, absolutely. wts 1 evidence for you that will demonstrate beyond a
w2 2 Q. ATD right. And I could certainly argue to you: wt ¢ reasonable doubt the defendant is guilty of actually all
w3 3 Let's kill him because he's dangerous to our society wis 3 varieties of capital murder alleged in our indictment,
wi 4 and -- and there's no reason we need -- we, not just you | s 4  but certainly one or more which would justify .-
w3 § or me, or any other member of our society in any of its wis & which would justify a quilty verdict.
w13 6  Tlocations. There's no reason we need to even have to w15 6 And T propose to do that, number one, by
wi T worry about what happens when this character trait kicks | wss 7 not ever making reference to the failure of the
w1 8 inagain. What happens the next time a defendant wants wis 8  defendant to testify, if he chooses not to. Because I
wn 9 something and thinks that taking a human life is a fair wis §  know that's not evidence, and the Judge will tell you
w1310 measure or fair price to pay for what he wants? w510 that's not evidence. Even more than not evidence,
0:03 11 Or beating somebody up. What happens the w1t that's actually an exercise of an important
w12 next time a defendant gets mad and decides to be violent | wss12  Constitutional right that you and I and everyone else
w313 because that makes sense to him? His anger justifies w1513 has if we find ourselves accused of a crime.
w1z 14 his-violence in his value system. So I could talk about  { osuts 14 And I'11 further do it by not somehow
w315 protection of society. wis 19 hurling implications against the defense table by
09:13 16 [ could also argue, let's use the death wis 16 saying: Why didn't you produce any evidence? Because
w17 penalty as a deterrent. Let's send a message that, if wis 17 they don't have to. This is -- this is our -- we have
w3 18 you do these kinds of things, it could happen to you, w18 convened this trial. They didn't. You might say, well,
w19 too. And let's do it in -- and how effective that is, I w519 the actions of an accused may be in a trial, but
w20 don't know. I'17 be honest with you, I always wonder, w5 20 actually not.
w2 first of all, how many of these crimes are thinking 09:15 21 The formal proceedings, if at all, are
w22 Crimes anyway. w522 done by the State of Texas. We have done the
09:14 23 You and I would Took at that, and we would w23 investigating. We have done the presentation to the
w1 24 say, boy, we better think about that. But that w24 GOrand Jury. We sought the indictment. We've set this
w25 reasoning process that we have keeps us from doing those | w25 case for trial. MWe've indicated we're seeking a death



21 23
w1 sentence, and that's why -- that's why we're all here. w1 kill you."
wts 2 And the defendant has no obligations to do anything w1y 2 It's kind of one of those things like you
wis 3 including put on evidence. wis 3 see onTV. He's got the gun in his pocket. You know,
w1 4 Now, I'know -- T know -- I know that these  [us 4 it's Tike you see something sticking out, and you figure
wi 9 are good lawyers, and I know that they will. I know wiv 5 it's a gun because he's claiming it is, but you don't
wis §  that they will cross-examine our witnesses in a vigorous |uts §  actually see the handgun.
w5 7 way; which witnesses they think is important to w1y 7 So you give him money, and then, you know,
wis 8 cross-examine is their business. I don't know whether  |wsss 8 15 minutes later the police catch him. You get to the
wis & they'T1 put on any witnesses, but I know this: If they |wts 9  police and you say, "There's a fellow who is wearing an
wis 10 want to put on witnesses, they will. And that's w10 overcoat, and he pointed something at me. I think it's
w11 certainly their right, but it's their right not to do wis 1l aqun. He said it was a gun."
w712 that. Are you okay with that? 0:19 12 They catch him. 15 minutes later they
047 13 A Yep. w13 bring him back to you. "Is this the quy?" "Yeah,
0:17 14 Q. They also have the right to seek all w14 that's hin." And they don't find a gun on him. But you
w15 Tegitimate -« to pursue all legitimate or pursue any w19 say you thought it was a qun. He said it was a gun. So
w16 defenses they choose to do in good faith. It doesn't wi 16 he gets indicted for the offense of aggravated or armed
w17 mean they have to be true, and it only means that it has w117  robbery.
w18 to be done in good faith. And that means -- especially  [um.1o 18 The case goes to trial. Through his
w19 for something 1ike a burden of proof, beyond a w1 19 Tawyers or through himself if he chooses to, he offers
w120 reasonable doubt, w120 evidence: I never had a gun. It was just my hand in
0:17 24 It doesn't seem to me that there's w21 there. I claimed it was a qun. I wanted the victim to
w22 anything wrong with approaching different parts of the w922  believe it was a qun.
w23 trial and suggesting that -- that this or that flaw or  Jos1s 23 It's screwy, but under Texas law, if the
w24 this or that piece of evidence somehow is tantamount to w524  jury doesn't believe there was a handgun, the fear of
w25 reasonable doubt. And I don't get on a soapbox about w25 the victim will substitute for what actually didn't

22 24
wi 1 defense attorneys very often, but the truth is, they wa 1 occur. And so what might happen in that case, if there
w2 take a lot of unfair criticism in our society. wa 2 is no issue about whether or not you know he was the
w3 Something to the nature of, how could you defend a wa 3 robber -~ you identified him, and you offered the police
wir 4 quilty person? How could you defend a person charged wa 4 evidence on how his clothing was. He's found with your
w5 with an awful crime? wa §  wallet in his pocket. There's no question about those
w1 § Nobody ever asked a priest, how come a ww §  things, but the qun isn't found. I suppose the State's
wi T priest comes in and prays with that person? I never wa T theory might be, well, he had 15 minutes to ditch the
wi 8 heard anybody ever ask a doctor: Doctor, how could you |waw 8  gqun and he did. We never found it.
wi 3 stitch up a killer when he's been shot by the police in  [e:20 9 But in a case Tike that, the jury would be
wi 10 a gun fight? It always falls on the Tawyers, and we wa 10 entitled -- the defendant would be entitled to have the
wis 11 deal with it. But they do an important job, and that's Jwxs 11  jury consider the lesser offense of reqular robbery.
w12 kind of a freedom to be able to have, what they do, that w12  That's unarmed robbery. That's where he used threats of
w313 T hope you appreciate because I do. wa 13 deadly force, but you actually don't use a deadly
0:18 14 A, Yes. Absolutely. wa 14 instrument Tike a handgun or a butcher knife or a
0:18 15 Q. For example, they have the right, if they w15 blowtorch or something like that that could be deadly in
w16 choose, to attack all of the evidence or attack part of w16  a mammer of its use or intended use. And then the jury
w17 it They have the right, for example, in argument or wa 17 considers whether or not there's a reasonable doubt
wis 18 through witnesses or cross-examination or otherwise to  [wx 18  about one part of the State's case. Does it make sense
w13 suggest -~ they don't have to prove. But they certainly [mu 19 to you?
w20 have the right to suggest that one or more elements in  [uw.20 20 A Uh-huh.
wis 21 the State's case is deficient, w20 21 Q. And they may - they may say, well, I believe
0:18 22 And it's funny how that works because, w2 22 he had a gun. [ believe his words, and the way he was
w23 Tet's assume that you got robbed one day. You are w2t 23 holding it and the reaction of - of the juror is enough
wis 24 walking down the street. A man comes out of the bushes, fwx24 to -- I'msorry, of the witness, of the victim is enough
w25 puts a gun on you and says, "Give me your wallet or I'11 w2 25  to make me believe there was a handaun. Or thev mav
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w1 not. And they may say, yeah, he probably did, but we w1 stop, he's doing it as a police officer. And that's a
wat 2 don't know. I'11 bet he didn't have time to really wn 2 capital murder. And otherwise they may say, no. That's
wa 3 ditch it, so we'1l find him quilty of the Tesser wa 3 not proof to me beyond a reasonable doubt, and then you
wa 4 offense. w2 4 have a claimer. Are you with me?
w2t 9 As it might make sense to you this lesser w2 A, Uh-huh, yes.
w2t 6  offense would carry a lesser punishment range. Because [z 6 Q. And once again, the punishment range is quite
wa 1 remember, I told you that the more serious your wa 1 different because if it's plain murder, there is no
w2 §  infraction against society, the higher the punishment, wa 8 death sentence available.
w9 and then you finally cross the Tine into the death wn 9 Now, first of all, and I know you are the
w10 penalty. Does that seem like a concept you could work |z 10  kind of man that wouldn't have a problem with this, but
w2 11 with when considering a lesser-included offense? w11 T have to ask you. There could be some ideal laws who
o0:21 12 A Yeah. w12 would say, I'm going to answer that Tesser-included
0:21 13 Q. And you might accept them, and you might reject [w213  question in a way to achieve my death penalty agenda,
w2t 14 them, but it happens all the time. And the fact that w23 14 whichever that might be.
w15 the Judge gives you an instruction on a lesser-included  fos:23 15 There could be ideal laws to say, no way
w2 16 offense, that doesn't mean that's a comment by the Judge [ 16 am I going to deprive the State of its chance for a
w17 that's what ought to be found, but it's merely an option |w:s 17  perfectly good execution on somebody that's got it
w18 that's given by the jury to decide. w:4 1§ coming by something so unimportant as whether they
00:1 19 And that has an application in a death w19 proved everything they have to prove or not. Because
w2 20 penalty case because in a death penalty case, it is w2 20 just because they haven't proved to you he's a police
w221 possible that one of the things that makes it capital w21 officer, in my value system, what he did deserves the
w:2 22 murder, one of the aggravating elements that makes it w4 22 death penalty. Do you follow what I'm saying? There
w223 cross the Tine couldn't be proved. Just like the w423 are some people that would be that way.
w:2 24 handgun couldn't be proved. 0:24 24 The flip side of that is, there might be
0w 25 I'm trying to think of an example. But w2 25 some people that say, well, they proved a capital

26 28
wn 1 let's say your next-door neighbor is a police officer.  Jewr 1 murder, but I'm hopping off of this ship because I'm
w2 2 And he's home, and he's watching the foothall game wx 2 against capital punishment. 1 don't Tike it. I'm
wn 3 because he's not working that day, and you get into some [w. 3  opposed to it. And the simplest thing for me to do is
w2 4  kind of arqument or something with a third neighbor. He Jwa 4  put an end to that possibility right here and now, and
w2 5 comes out and says, “What's going on? You know, stop it e 5 I'm just going to answer that question on the Tesser-
w2 6 you can't be doing this. You know, this is disturbing  |es 6 included offense in a way that would cause nothing but a
w2 1 my football game. You are disturbing the neighborhood. [s:x 7  life sentence to be the maximum because it fixes it so
wn 8 Stop it." w2 § it can't be a capital murder. Are you with me on that?
w9 And you pull out a gun and shoot hin. 1T A. T follow you. I don't agree with it.
w210 Well, he's a police officer, and I don't know if you 00:25 10 Q. I know you are not that kind of person. I can
w11 recall when Ms. Falco might have explained, one of our  was11  tell that from your questionnaire, but I need to talk
w212 kinds of capital aurder is murdering a police officer in [w:s12  about that. The way this system works is to have jurors
w2 13 the discharge of his official duties. w2 13 come in and essentially say, the reason that we have
wn 14 And so, I mean, the 1ikelihood is he gets w2 14 courtrooms in the kind of society we have is because
w215 indicted as a capital murder, but the jury has got a w215 most of us follow the law.
w316 real serious issue there. Is he in his duty as a 09:25 10 Some of us may agree with all of the law,
w3 17 neighbor saying, "Shut up. I'm trying to watch a w17 and some of us may not. But we all, almost always, do
w2 18 football game"? Is he out there being a police officer? |w2s18  follow the law because we believe collectively that's
0.3 19 You know -+ you know he's a police w5 19 the best way for society to be. And that means, if our
w20 officer, and he's telling you to stop. And so that's w2 20 Taw provides for a death penalty, I'11 follow the law.
w21 different than if it were a stranger dressed in civilian w2521  And if the evidence leads me that way, I'11 answer it,
w:3 22 clothes, and you thought he was just a regular person. .5 22 even though I don't feel great about a death penalty
w223 And the jury Tooks at all that evidence. They may find |w2s23  right now. I'm still following the law and doing the
w24 hin quilty of capital murder. They say, any fool knew  Jew:s 24 right thing.
1. 25 that when he comes out of his house telling people to 09:25 29 If you are a strong advocate of death
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penalty law, you'd say the same thing. Boy, I -- 1
think we are too -- I think -- I think we make it too
hard on the State to get death penalties a Tot of times,
but I'm going to follow the Taw. And I'm not going to
make Taw from the jury box. I'11 make law through some
candidate that I can get elected down in Austin, Texas,
to change the law. Do you see yourself as that kind of
person?

A Yeah,

Q. And another thing that -- a Tot of times we ask
you these questions almost -- we have to ask then
hypothetically. It's forbidden for the lawyers to tell
you what the evidence is going to be. I have a notion
what the evidence is going to be. Mr. Goeller has a
notion. But if we got up there and said, you know, fact
A, B, C D, and E. How do you vote? That's forbidden
because we're pinning y'all down in ways that isn't
fair, number one. And our representation of the facts
are affected by the fact that we're advocates, number
two. Are you with me?

A, Uh-huh.

Q. What's really required of jurors to be fair is,
whatever portion of the Taw would apply to their trial
or their service, they have to be able to say, well,
I've never exactly thought about that before. Perhaps,
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he's got the wrong time on what time he reported.
Unless that matters, reasonable doubt is not the same as
human mistake. It may be, but it doesn't have to be.

A, Uh-huh.

Q. Then the jury has to consider the punishment on
murder. And the punishment range on simple murder is
anywhere from as Tittle as 5 years to as much as 99
years or life. And I know there's a huge difference on
those two. But if you stop and think about it, there
are all sorts of situations which many of us say are
very different.

T don"t know how you feel, for example,
about the concept of mercy killing when someone is very
very old or very seriously injured or in very agonizing
last days of life.

I don"t know how you feel about the
concept of getting some type of medical assistance to
shorten that process because you want to, but many
people in our society think that should be Tegal. In
our society suicide is legal. I mean, if you decide you
don't 1ike it here anymore, you have a perfect legal
right to end your Tife in our society.

Now, the 1ikelihood is, if anybody finds
out about it, they will send the police out. They will
get you taken off to an institution or something because
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maybe they never thought about any of these issues ever.

But if the Tegislature tells me that
that's the law that our democracy has created, and they
tell me that these are the areas that I've got to work
within, and this is -- this is the window I've got to be
thinking in, I can do that fine because I'm a person who
follows instructions and can follow the law. Do you
think -- do you see yourself as that kind of person?

A Yes.

Q. And for example, let's talk about punishment
range on lesser offenses. Let's say -- let's say in a
situation we were able to prove a defendant was quilty
of murder, but for some reason there was a defect, some
elemental defect in proving a burglary or robbery, some
technical reason, not unlike killing a police officer
when he's in his shorts watching the football game.

Let's say that the jury legitimately had a
reasonable doubt about one portion of the State's case,
not about the fact that the defendant was a killer, but
about the aggravating element that made it capital
murder.

The jury's duty, if they have a reasonable
doubt or if they believe that there's a defect that
matters that's part of the element itself, not we forgot
to tell you where the -- where the officer was. But
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we tend to think that most people, certainly in your
apparent health and age, we tend to think there's
something wrong with your brain if you are wanting to
end your Tife that way, and we try to get you some help.
But the fact of the matter is, you got the right to do
it.

I guess if you had enough hearings and get
doctors to come in and say, yeah, he ain't crazy. He
just wants to die. I think they will probably let you
go, and you could go and kill yourself. It's different
though -- even though you can ki1l yourself, you can't
hire somebody or get a Toved one to do it because if
they do, it's murder. It's just how our Taws are
written.

A, Right.

Q. And yet most people, when you think about that,
if it's old Uncle Ned, and he's just got some awful
disease that's just breaking everybody's heart. And
Uncle Ned has talked to me about it for 20 years, and
says, you know, you'll be like this one day maybe if you
are real unlucky. And you'll understand that I won't
live through all of this. It is not any good. It's
hurting my wife. It's hurting my kids. It's hurting
me, and there's no point in it.

Most people think that's different than
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ww 1 going out and, you know, when you send for Or. Kevorkian | ws: 1 Ms. Falco used the example of the father whose child
wn 2 and his magic machine. Most people think that's kind of [ 2 gets murdered. And through some technicality, the
ww 3 different than somebody shooting someone for the fun of wn 3 killers are caught, and they are taken to court. And
wx 4 watching them die. How do you feel about that? w3 4 some legal ruling fixes it so they can't be convicted.
Wy A, Mercy killing is a tough question. I think wi 5 And they walk out of the courtroom just Taughing and
w: §  obviously when somebody -- somebody wants to die, wn 6 proud of themselves.
w3 1  whether they want to commit suicide or they want Wy And T think every one of us can understand
wy 8§  somebody to kill them, probably have -- have at least -- wi 8 how a grieving father, not insanely, but just simply
w9 not issues mentally, but have something mentally that ww 9 grieving, decides: I can't allow this to happen. I
w10 they are struggling with. w10 can't Tet people of that personality be Toosed on
03t 11 So, and [ think that probably goes both w11 somebody else to cause what happened to my Tittle child.
w312 ways. And I would say even an old person or a w12 And I can't -- I can't stand it. And I'm going to --
w3 13 terminally 11 person, again, could probably benefit wu i3 1'mgoing to do what the Taw should have done, in my
w14 from -- from counseling or that type of thing before wui4  mind, and failed. So he gets a gun and finds him and
wy 1§ that decision is rational and completely sane. That w18 kills him, and it's still murder.
w16 said, I would say, kind of where I fall on the -- on the | w16 There's nothing in our law that says --
w17 mercy killing issue is probably that -- that it -- it .. w17 says it's okay to murder somebody if they need killing,
w18 it should be -- it should be Tegal to an extent. w18 even though probably everybody on the jury says, if they
w19 I say to an extent. I don't know exactly w19 need killing, it's that quy or those people. We can't
w:2 20 how that -- how -- how that would -- would come about w20 et our citizens make that choice. We have to do it up
wn 2l because, you know, I mean, if you hire somebody to w21 here. That's how it has to be.
w220 basically put a gun to your head and shoot you, that's a | s 22 But that's different, once again, many
w2 little different than calling up Kevorkian and working w23 people say it's -- it's a different - it feels real
w24 out a contract for your death and peacefully doing it w24 different than just somebody that kills for the fun of
w225  and that kind of thing. So it's a different question. w25 killing or because they -- they want something somebody
34 36
w2 1 I'mnot sure if I have a complete answer on it. wu 1 else has got. Do you agree with that, that different
Wy 2 Q. But doing -- helping somebody that out of wa 2 feel? _
wx 3 compassion with a mercy killing, at least, has a Wy A, Yeah. I mean, the hypothetical is a loose one.
wx 4 different feel than just going and killing somebody w: 4 So, there would obviously be a lot of circumstances that
wx §  because you are mad at them or -- w §  would change -- change your feeling based on what kind
w8 A, Certainly. wu 6 of technicality and that kind of thing. Somebody taking
wn | Q. -~ a business rival or something Tike that. wu T the Taw into their own hands. Or people taking the Taw
wa §  You decide the best way to get a promotion is to take my [ w5 § into their own hands is a scary prospect.
wa §  rifle out and doing it, or killing your daughter's w35 § Certainly, as a father, myself, I can - |
w10 cheerleader competition, or those kinds of situations. w40 can, you know, be sympathetic to -- to the hypothetical
0 11 A. Completely different. w311 and understand what you are saying and understand those
w32 12 Q. Are you with me on that? w12 feelings. But as far as, you know, agreeing one way or
0.2 13 A Yes. w313 the other as far as how exactly that person should be
o 14 Q. That's probably why the Tegislature has given w3 14 punished, you know, the circumstances would determine
wn 15  that wide range of punishment. Furthermore, even though ] w515  that.
w16 nobody is justified to do a murder, you've got to 09:35 16 Q. I mean, if he's been violent all his life,
w17 consider people's background in deciding how much w3 17 maybe he doesn't get the benefit of that sympathy
wn 18 punishment to give. w18 because you say, well, anything else might have set him
0:33 19 [ mean, you got to consider the nature of w19 off, too. If he's always been a really good -- you
w20 the crime. You got to consider, if you can figure out w3520 know, there's just a ot of things you would want to
w321 what the motive for the murder was, most juries, you've w21 consider,
w2 got to consider that because the idea is to make the 09:35 22 A Yes.
w3323 punishment fit the specific crime and fit the offender, 09:35 23 Q. How remorseful he was afterward. Did he turn
w24 and I always use that example. w324 hinself into the police because he realized he had
09:33 29 And you might remember, I believe w3525 broken the law and knew it at the time and wasn't trying
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to be a problem for anybody? Did he do that? Did he
escape? Did he make up lies? Did he come up with
stories that evidenced he had a responsibility for? All
of those things would probably claim to be analysis.

But our Tegislature really has decided
that for the crime of murder, anywhere from five years'
probation, if the jury believes that's a proper
punishment under all the circumstances to as much as
life, is a proper punishment.

And in order to serve on a jury, the jury
would have to say, well, maybe I can't think of a life
case for murder, or maybe I can't think of a five-year
probated sentence for murder, but my mind's not blocked
against it. I follow the law, and I can fairly consider
it. It's not like a taboo. It's not like -- it's not
1ike some weird human practice that I wouldn't even dare
let my mind go visit and consider what that would feel
like. It's not Tike that.

I don't know right now, but I'11 fairly
consider anywhere within that range if called upon to do
that. And that's the -- and that's the -- and that's
really the question for jurors. Can they follow the
law, or do they have -- do they have a -- do they have
such an aversion to some part of the law that they would
say, "I revolt"? I will not follow that part of the Taw
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case when I ask you that question because we're not
talking about murder in the course of a robbery.

And we don't -- and we are not able to
find robbery, so it becomes a regular murder. We're
talking about murder as a concept, whether you can get
probation in a hypothetical murder case, whatever that
might be. And you could do that?

A Yes,

Q. Okay. Let's assume you have found the
defendant quilty of capital murder because that's what
these questions assume. It doesn't mean that we don't
know we have a big burden of proof. And we ought to
because we ought to.

First question that you are going to be
asked is what we generally call the future dangerousness
question. Have you read that?

A, Uh-huh.

Q. Okay. First of all, some people observe that
it requires us to do some predictions about the future,
and of course it does. But we do that all the time. In
many ways we -- there aren't any certainties. We
think -- we think something may be a way, and we act
upon it, but we don't know that for sure, agreed?

A Yeah

Q. You take a job. You do the interviews. You
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because I decided it shouldn't be.

Just Tike the death penalty. If somebody
says, I'm so against the death penalty, I'11 not answer
these questions so that death will result. They are
revolting. They are not bad people, but they are
revolting against -- against Tawful authority if they
say that. And if someone says, I will not consider five
years' probation for murder, they are revolting. It may
not be the same thing as throwing a Molotov cocktail,
but in a way they are revolting against the law.

Are you the kind of juror that would
consider all part of the punishment range if called upon
in a nurder case, for example?

A. 1 believe so.

Q. That doesn't mean that you would be more likely
to give lots of time in a murder case than probation.

It merely means that you could consider, in a proper
case fairly as you saw it, fairly assess as little as
five years' probation. You could do that?

A Yeah,

Q. And, you know, and then as you said, I mean, I
could suggest things to you, and I would never ask you,
what would you do in that case? The defense could
suggest situations to you. But we're only talking
hypothetically. And we're not even talking about this
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Tearn what you can about the company. You consider the
money that they are offering you. You consider the
future that you are going to have, and then you make the
determination about whether it's something that you need
to do or not, right?

A Yeah

Q. And -- and sometimes we're right. Sometimes
We're wrong, but we make the best decision we can make
at the time and -- and we hope we're right. But
sometimes we may not be. That applies to things Tike
marriage. [ mean, nobody knows. Nobody knows how
that's going to be 5 years, 10 years, 15 years down the
road.

You are relatively newly married. You
know, maybe -- maybe you'll be fortunate enough or some
say unfortunate enough to stay married for forever, and
[ kid you about that. But I truly think that would be
good; maybe not.

You certainly made some predictions when
you did that. And you -- and you -- you bet on the
probabilities. Common interests, common, you know,
feelings about each other, romantic things. We use
religion, kids and all those kinds of things when you
made those decisions.

Same thing here. We're askina vou to
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w0 1 examine someone's personality. But really, a part of wa 1 it onpurpose. I don't want to kill anybody. I want to

ww 2 that personality has to do with the personality for wi 2 blow up their house of worship. Is that an act of

wo 3 criminal acts of violence and make a probability w3 violence?

w4 & decision on what that person will be Tike in the future. w4 A Yes.

ww 5 Personalitywise, not necessarily behaviorwise. Wi 5 Q. There's nobody in there, and I know it. I'

1:40 Because it doesn't say to you, for w6 not trying to hurt anybody's body. I may be trying to

wi 7 example, will this person commit criminal acts of w3 T hurt their spirit. I may be trying to frighten them or

we §  violence that would constitute a continuing threat to war §  I'mnot trying to terrorize them, but do you think

wat 9 society? But rather, would that person? And that's wa §  that's a criminal act of violence?

wa 10 almost, that word itself almost is hypothetical in the 0:43 10 A Yes.

w11 sense of -- of would that person? And it doesn't say, w:03 11 Q. How about beating up your wives and

w12 for example, would that person commit criminal acts of w12 girlfriends? Is that a criminal act of violence?

wat 13 violence if not restrained, if not Tocked up. w:3 13 A Yes.

w41 14 The question is not worded that way. And w03 14 Q. What if the answer is: Well, they said a Tot

w15 the question is not worded: Can we safely handle this wa 15 of stuff or they, you know, you don't know what it was

w16 person in prison without killing him? Instead, it's w16 Tike Tiving with them or something. Does that make it

wut 17 asking you: Is there a probability that would he commit w417 not a criminal act of violence?

w18 criminal acts of violence that would constitute a w4 18 A Ho.

wi 19 continuing threat to society? w40 19 Q. And then there's some -- everybody would agree,

9:4 20 It doesn't have to -- the question is not w20 are not acts of violence. Some crimes that are not an

wat 21 would -- will he ki1l again? Or even would he kill wu 2! act of violence, 1ike shoplifting. That, by itself, you

we 22 again? The question is; Would he commit criminal acts w22 couldn't make that an act of violence, could you?

w23 of violence again? Which could be, depending on the 09:44 23 A No.

w24 circumstances, less than killing. It could be killing. 09:44 24 Q. Then there are some things in the middle that

09:41 25 It could be, you know, sexual assaults. w25 at first you would say probably aren't, and then you got
42 44

we 1 It could be -- it could be anything that we would all wu 1 to look at them and ask this question. Let's talk about

wa 2 agree are truly clearly crimes of -- or more acts of wu 2 drug dealing. Let's talk about me selling you drugs in

w3 violence. But it's not a -- it's not a will-he- wu 3 exchange for money. Let's say I've got some heroin, and

wa 4 kill-again question. Do you see how that's worded? wu 4 I say, you know, I got $10,000 worth of heroin here.

Wi 9 A Yes. wa 5 And you say, I got $10,000 worth of cash, and I want the

w2 6 Q. Now, we all know some criminal acts of wu §  heroin. So we shake hands and make the deal and go

wi 1 violence. We all know that murder is a criminal act of wu T leave. Is that an act of vielence, in your opinion?

wa 8  violence by its definition. Rape, robbery, aggravated W § A No.

wu §  assault, attempted murder, kidnapping, all those things T Q. If you Took at it in that context, for sure

w10 are clearly crimes of violence. w10 it's not. I mean, you know, if you try to rip me off or

w0 11 There are other areas that aren't quite so wias1t 1 -~ if I got my people with machine guns there, and you

wu il  clear. For example, violence to property. If what we w512 got your people with machine quns. That's getting

w13 mean by violence is directly inflicting physical pain or | wus13  closer maybe because we're both ready for violence, and

w14 threats of physical pain on another human being, then wis 14 it may start and it may not.

w15 probably taking a baseball bat and destroying your 09:45 19 But other people say, well, you know,

w16 vehicle would not be an act of violence. w516 heroin is to dangerous to human bodies. And he's not

00:43 17 On the other hand, if what we mean by an wis 17 buying that heroin for his own use. He's buying it to

w18 act of violence is one person taking up arms or taking wis 18 go turn that §$10,000 into $50,000 by seiling it to

w19 up force in order to do -- do harm to someone else, not w519 Johnny and Fred and peddle it on the street.

w20 necessarily physical harm, but harm to someone else, 09:45 20 And if my definition of a criminal act of

w21 then that might be a criminal act of violence also. was 21 violence is to do an act calculated to harm human

0:63 22 And I'm thinking to myself, if I'm mad at wis 22 beings, either physically or even spiritually perhaps,

w23 Middle Easterners, so I take some dynamite and go find wis 23 if that's my act, maybe that transaction is so close to

w24 me a mosque down in Dallas. I blow it up at night, wis 24 violence it's so interlaced that maybe that is an act of

w25 knowing there isn't going to be anybody there. And Ido | w525  violence. I'mnot saying that's right. Do you see how



45 47
wis 1 that could be a reasonable argument? wias 1 agree are nonviolent.
045 2 A Yeah, sure. Wi 2 A Sure.
w5 3 Q. Furthermore, what it's going to do to those w48 3 Q. And yet you've got to say, you know, it does
wis 4 people when they take it? Heroin is a very unstable ws 4 have one thing connected with violence. And that is
wis 5 drug. Everyone knows it makes you aggressive and mean. was § it's a willingness to do what this person wants to,
wis §  And when you get into the frenzy of wanting some more was 6 legal or not. And that tells me something about the
ws 7 heroin for your fiendish ideations, then you get to was T person's personality if he's willing to violate the law
wis 8  doing things that are very violent as a result of that. wis 8 in a nonviolent way. In some way that helps me figure
wis 9 Would you agree with that? If you want heroin -- was §  out is his personality one that will enable him to
w6 40 A. T can see the argument. w10 violate the Taw in a violent sort of way? Does that
w5 11 Q. Maybe it makes me violent in order to pursue w11 make sense to you? Or maybe it doesn't.
w12 my -- maybe it makes me violent simply because I've w48 12 A, Yeah, I mean to an extent.
w13 taken something that I know is going to make me 0:48 13 Q. I mean, for example, let's say you are a
w14 aggressive from the past because it's done it before. w14 deserter. You are in the military. You don't like
w19 People say, you know, you are not yourself when you are w49 15 marching or you don't Tike the food or somebody sassed
wis 16 on that heroin. You are mean or extra mean, maybe. s 16 you or something Tike that. Or like your brother, he
w46 17 Some people say, well, all of that taken was 17 decides this isn't what I thought. So he just leaves.
wi 18 together, the fact that there's so much violence, that's | w18  He goes over the wall and flies away. He doesn't hurt
w19 the result of this drug transaction, the fact that when w19 anybody. He doesn't hurt the sentry. He just Teaves.
w5 20 people take these drugs, they get in automobiles and we 20 He stays gone. It's pretty hard to make that an act of
w624 drive and they ki1l innocent people with their cars w21 violence, don't you think?
w522 while intoxicated. Some people say that's a criminal 3:49 22 A Yes.
w623 act of violence or not. But certainly you would agree 0:49 23 Q. You have to make it extreme. You almost got to
wo 24 that a person's drug dealing would be something you weo 24 have a guy Teaving his sentry duty in a war, and then
w25 would consider in identifying his personality so that w925 some quys get killed because he's not there to stop
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wa 1 you could answer the probability question. Don't you g 1 them. But that might help you answer that question; it
w7 2 think? Even if it's not? w2 might not.
w3 A. Idon't quite understand the question. w3 There might be some evidence in that
w4 Q. What do you think? we 4 question about whether or not he's got a personality
Wi 5 A. Idon't quite understand the question. w9 §  that's going to do what he wants when it suits him, do
Wi 8 Q. Well, even if you say, okay, I understand we 6 you think?
wa T everything you said, but I still say drug dealing is not | s 7 A, Uh-huh.
wu 8 acrime of violence unless violence somehow goes with ey § Q. Okay. Society is undefined. There was some
war 9 the act itself. w9 9  discussion about that in the general -- in the general
w:47 10 A Right. w10 discussions with the jury. Mr. Goeller made some points
w4 11 Q. Do you still see how the fact that somebody w11 that are true. I may disagree with the breadth of his
w12 deals drugs is important in Tooking -- in figuring out w5 12 points, but prison is certainly a part of society. That
w13 what his personality is so you can decide: Is he we 13 that's a fact. Do you agree with that?
wu 14 probably going to be a threat of violence in the future? | w50 14 A Yes.
347 15 A. Considering that is a tough question. 0:50 19 Q. Not our society, but it sort of is. We pay for
w16 Considering drug dealing is a relatively violent .- or w16 it, just like Tibraries or schools. We, as a working
w17 acts of violence quite often surround drug dealing. It ws 17 society, taxpaying society provide prisons. And those
w18 is not very often a type of transaction that doesn't w18 prisons have connections with the outside society, that
w19 involve some threat of violence in some way or -- or w19 free-world society. Visitors come to visit the inmates
w20 with generally violent people. [ can see that argument. w5020 that are there.
w21 Whether or not, in a vacuum, the transaction between 0:50 24 Doctors are typically not inmates. They
w22 @ -- the cash transaction is an act of vielence, you w22 are people that live outside the walls, and they go in
s 23 know, I still wouldn't agree with that. w5023 everyday to treat sick -- sick inmates. Ministers come.
w8 24 Q. Okay. Because there can be some acts that you w024 We got gquards. OGuards aren't prisoners. They are
w25 do that may be criminal in nature, but everybody would 50 25 people that, when they are not working there, they live
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we 1 off -- if not off base, they live -- they live in an wss 1 he goes to prison under our law for 40 years minimum.
ws 2 area where they can go to the store when they want to wss 2 Soat first you could -- you could -- you could rewrite
ws 3 and things Tike that. Prisons have newspapers. Prisons ws 3 that question to almost say: Is he going to be a
wst 4  have religious services. Prisons have, you Know, w5 4 continuing threat to prison society?
wst 5 rodeos. They got all kinds of things like that. w5 b And T mean, I don't know how anybody could
0:5t 6 And so, when we talk about continuing ws 6 tell you not to do that except it doesn't -- it doesn't
wst 1 threat to society, you may consider prison society as ws | say that, It's actually trying to measure his
wst § one -- one venue for testing the personality of the wss §  personality at the time -- at the time that you are
ws 9 defendant, but that's not the only venue that you ws 9 looking at it. And it just says society, which means
w3 10 consider. w5310 here, there and everywhere. Hospitals, schools, and
o5t 11 For example, you could say to yourself: w:3 11 wherever we may end up being. Does that make sense to
wst 12 How is this person going to be in prison? What's going w12 you?
wst 13 to happen when another inmate says something to him? w4 13 A Yes.
wst 14 Not threatens his life and comes at him or something, o0:54 14 Q. Does that sound Tike a question you feel you
wst 15 but how is that going to happen? wsie 15 could answer just from your ordinary experience in
51 16 How is this person going to react to -- to wst 16 Tiving in this society? Are you capable of answering
wst 17 how the guards are going to treat him? And how is this w517 that question yes, depending on the evidence.
ws 18 person going to react when given an opportunity to buy :s4 18 A Sure.
wst 19 drugs in the prison? And I'd Tove to tell you that w5t 19 Q. Why I ask you this, some people say I can't
wst 20 prisons are perfect, but they are not. I'd love to tell w5 20 because that's asking me to predict the future, and
wst 21 you that all the guards are perfect. But you Tive in w:se 24 nobody can do that. But other people say, we do that
wst 22 the society, you know what I'm talking about. You can w22 all the time in our everyday 1ife. We buy a car
wst 23 consider -- you can consider that society. wsi 23 predicting how long it's going to last. We get extended
w:52 24 You can also say that question doesn't w5 24 warranties based on predicting. Is this thing going to
w25  limit me to prison society. I want to know how that w5 25 break down or not? It's a measurement kind of question.
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w2 1 person would be if he's in a barroom. Is that person wse 1 And you could do that?
ws 2 going to be a threat when something goes wrong with him 0t 2 A Yes. _
ws 3 in the bar or the poolroom, for example? Where you or [ TR Q. Some people say you need a psychiatrist to help
ws 4 might walk away or call the police, is that person going [ s 4  you answer that question. As you look at it, what do
ws 5§ to arm hinself? Is he going to go to the barroom witha | s §  you think about that? Do you think you need a
we 6  handgun, for example, for purposes of hurting somebody ws 6 psychiatrist to come and testify?
w2 T in the event of trouble? st | A. It would depend on -- it would probably depend
w52 8 Like the dope dealer thing. You know, wse 8 on the -- on the probability. But as an absolute, no.
w2 9 yeah, maybe you are not looking for trouble, but you are | oest 9 Q. Very possibly you will. You will hear
wn 10 ready for it because that is part of the culture. How wst 10 psychiatrists testify. The State may call a
w211 would I feel if that person were my next-door neighbor? wsi 11 psychiatrist to come in, and common sense will tell you
w212 Would I be concerned about it? Would I have the guts to | ws 12  we're not going to -- we wouldn't bring in a
w213 go tell him to mow his lawn because the grass is too ws 13 psychiatrist to come tell you that he's a peaceful
w2 14 high, knowing his personality? Is that a risk I'd want wss 14 fellow, and I wish he could come to dinner at my house.
w515 to take? Is he the kind of person that would think wss 15 We are not going to call somebody Tike that. Nor would
w16 that's enough provocation to hurt me because I said his w:ss 16 the defense call a psychiatrist to say, "Watch out for
ws2 47 grass is too high? A1l of those kinds of things you may wss A7 this quy. He's going to kill again.”
w2 18 consider. Does that make sense? 0055 18 If we call a psychiatrist, our
w53 19 A Yes. wss 19 psychiatrist is going to say something favorable on that
w:53 20 Q. Okay. You can argue, well, he's only -- what wss 20 question. He's going to say this guy has demonstrated
w21 you are really talking about automatically and wss 21 this and that. In my opinion, he's going to be
ws 22 practically is prison society. Because you know if you wss 22 dangerous.
ws 23 answer that question no, he's going to get a life 09:55 23 [f the defense chooses to call a
ws 24 sentence. That's an automatic thing, if the question is w55 24 psychiatrist, they are going to have just the opposite.
w5325 answered no. And you know that the life sentence means 5529 They may be equally qualified, and they may be both
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wss | persuasive, and you listen to that evidence. And then st 1 not sure if I would define a mathematical value for it.

w:s5 2 you come down to the question of: Do you need a 057 2 Q. More 1ikely than not maybe?

wss 3 psychiatrist to tell you something that's essentially w57 3 A Yeah. Uh .-

wss 4 what we do everyday in our society? w4 THE COURT:  Mr. Schultz, I'm going to ask

wss If you take your family to the circus, and wy 5 you to pass the witness in about ten minutes.

wss 6  you are watching the tiger show. And one of the tigers w:s 6 MR. SCHULTZ: Yes, sir, thank you. I

wss 1 gets out of the cage and starts running -- running loose wss 1 appreciate the warning, Judge. Thank you.

wss §  down at the -- at the arena, you probably don't need a w:58 8 A. Yeah. Tdon't know. MNore often than not, that

wss § veterinarian to tell you "get out of here" because ws §  to me that means slightly over 50 percent. But, yeah,

wss 10 there's a loose tiger that -- that is going to be w10 probably, if you were to define a mathematical or a

w11 dangerous, based upon his personality. Do you follow wss 11 value to it, probably between -- I don't know, yeah, 60

w12 what I'm saying? You don't need expertise for some w5812 to, you know, a hundred percent, I guess.

w5613 things. 09:58 13 Q. If I ask you: Are you going to the office

0:56 14 A, Sure. wss 14 party tomorrow night? And you told me probably.

09:56 19 Q. You don't need a doctor to tell you, you know, wss 15 Assuming you are telling me true and not just a quy that

wss 16 don't stay out in the sun all day long with your shorts. w16 never likes to say no, just kind of thinks it. But

w17 We just know that by Tiving -- by living in our society. wss 17 assuming that you mean it, when you say, I probably will

0.5 18 [f the answer to that question is yes, and wss 18 be there, I tend to think more than -- more than likely

w19 it's proven beyond a reasonable doubt that there is a w19 I'11 see you there if I go. Would you agree with that?

wss 20 probability, then there's another question for you. If 09:58 20 A Sure.

w21 the answer is no, then we're done. The defendant has a 058 21 Q. Now, whether you mean I'm 90 percent sure or

w22 life sentence, and our work is through. w22 I'm 51 percent sure, it's kind of up to you. You don't

09:56 23 You could answer that question either way w823 have to go that high. Probability does not require the

w55 24 according to the evidence even if the result wasn't w59 24 individual juror to find it more than 50 percent. Most

ws 25 something that felt exactly what you wanted it to be. w25 of us may do that, but there's not a definition for it.
54 56

wss 1 You could still do that, couldn't you? s 1 What must be done, though, is it can't

w2 A Yeah. wi 2 be -- it has to be more than a mere theoretical

0% 3 Q. Good. And nobody says juries have to Tike the we 3 possibility. And if I pull out a quarter out of my

ws 4 results of their verdict. We would hope that they would  {owss 4  pocket and I say, I'm going to flip this one time and

wss & at least be comfortable in the results, but there might wse 9 see how it comes up, first thing we all think of is a

w5 §  be times when they wouldn't. There may be times when s 6 50-50 chance it could be heads or tails, assuming it's

wss [ you've got a pitiful plaintiff that's been injured real ws 1 not heavier on one side than the other.

ws §  badly, and you just don't have Tiability. And you are 0:59 8 There's actually a possibility of a third

wsr 9 just stealing from a company if you give the poor guy -+ [ mss §  of that happening. And that is, it could end up on its

w10 if you are just being Robin Hood. And they wish they w10 edge. You've probably done that somewhere in your life.

ws 11 could, but they can't. Do you know what I mean? w11 You put a coin and you do it enough, and it's real level

w1 12 A Yes. w12 you can get it to stand on its edge. Not very likely,

w51 13 Q. And you are the kind of man that could do that? wss 13 don't you agree?

wy 14 Answer that question without regard to the result, but o9 14 A, Yeah.

ws 15 rather with regard to how much evidence has been 9:59 19 Q. Idon't know how many decimal places we'd go to

w1 16 presented and what you think that evidence means? wse 16 for that to be a possibility. But since it could happen

w:s1 17 A Sure. w17 in the physical laboratory, then -- then that's -- that

w57 18 Q. AT1 right. If you answer that question -- oh, w518 wouldn't be a probability merely because I could express

w19 one other thing I need to talk to you about real quickly [ w13 the fact that, you know, that -- that this could happen.

wy 20 is the concept of probability. We can't define that for | ww20 Does that make sense?

w21 you. I think most people using that in the 10:00 2 A Yes.

w5 22 nontechnical, nonmathematical sense would say .00 22 Q. I'11 give you an example. Let's assume I've

w123 probability means -- well, you don't. What do you think | 1023  got the world's most atrocious capital murderer, and

ws 24 it means in the everyday parlance? w24 I've got to get him convicted. The world's most

0:51 25 A, Probably better -- better than average. I'm w25 atrocious capital murderer of capital murder. beyond a
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mo 1 reasonable doubt. But when he got arrested, he got ina [ wwm 1 nobody could get to that point if you didn't have a
mo 2 gun fight with the police officers, and he got paralyzed | 2  dangerous personality.
o 3 from the scalp down. 00 3 This question asks you to look at the
00 4 I mean, how this quy's alive, nobody even e 4 evidence one more time with a little different focus.
mw §  seems to understand. He's got tubes in him. They feed me §  Same evidence, different -- different question. It's
wo 6 him food through some kind of a slurry that goes in mu 6 Tike the same football play. They isolate on the line.
wo 7 through a tube. And I mean, nobody even knows if he's we 1 You were watching the receiver catching the ball, but
wn §  thinking or not because he can't even -- I mean, you e 8 now you are going to look at the line and see how the
w9 could walk in and say hi, and you don't even know if he w03 9 block had set that all up.
ww 10 knows you are there or not because the only thing that fo:03 10 And what it is going to do is ask you to
w41 moves is his scalp. w041 consider the following and anything else you want to
10:00 12 Now, it's pretty hard to say that no 10:012  consider. Consider the crime itself, the defendant's
w013 matter how bad he used to be that in his present w013 character, his background, and his personal moral
o 14 condition that he's going to be dangerous to anybody. w014 culpability. And look at all that, consider it and ask
w15 Would you agree? w18 yourself, first of all, is there mitigating evidence?
10:00 16 A Yeah w016 Is there sympathy, lessening, explanatory-type evidence.
.00 17 Q. Now, I could bring in a doctor and they could 0.0 17 And I'11 tell you there's going to be.
00 18 say, you know, I've got some radical new theories I've 018 Every one of us has had things in our 1ife that didn't
wor 19 been studying, and I believe I can save this fellow, and | we 19 go well. Every one of us has had sad things. Some of
ot 20 T think I can make him dance again. But when you try to [ w20 us worse than others. Many of us have come from broken
wo 21 get this doctor to quantify that and he talks to it, and [ wes2!  homes. Many of us have had abusive parents. Many of us
o 22 he says, nobody but me has ever thought about it and it 0322 had chemical abuse. Many of us have had lonely nights
w0 23 is rather unorthodox. And still, the fact that I w023 where we got -- we go to our beds just in sadness or
wo 24 suppose it's theoretically possible that this guy could w24 terror or all kinds of things. That's living. Some of
w25 go back to dancing again, that's not a probability. Do w025 it's worse than others. Some of it is much worse than
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o 1 you see what I'm saying? o 1 others.
10:01 2 A, Yes, of course. 0:0 2 S0 I am going to tell you: You are going
01 3 Q. And that's what we're talking about. I w3 to find mitigating evidence. And you add all that
o 4 wouldn't want to try to hustle any juror and say, oh, o 4 mitigating evidence up, including those things up there,
o 5 well if I could -- because anything is possible. o 5 including his character and background.
01 B A Sure. o § By the way, character and background
o 7 Q. It's got to be realistically. It's got to be wu 1 aren't the same thing. And not all those things they
wo §  real-world possible, not theoretically, because wo §  ask you to consider go for the benefit of the defendant.
mo §  everything is theoretically possible. If I proved that o §  They may -- that question may be directing you to ook
wor 10 to you beyond a reasonable doubt, you'll vote yes on w0010 at the bad stuff of the defendant. In fact, I think it
wot 11 that; is that correct? w011 does. It asks you to Took at the crime, the
.01 12 A Yes. w12 circumstances of the offense.
01 13 Q. Okay. Next question then becomes what [ often 00 13 And, my goodness, that's focusing your
w14 refer to as the take-one-more-Took question. Are you w0 14 attention on something enormous, something awful. And
wn 1y with me? o 1§ it's asking you to look at the defendant's character,
10:02 16 A, Uh-huh. o 16 and you've already found his character makes him
100 17 Q. Now, one of the things that it focuses your wo 17 dangerous, a Tikely -- a likely violent offender. It's
w18 attention on is the crime itself. Do you see that? .0 18 saying, look at that.
-2 19 A, Uh-huh. .04 19 Consider -- consider all that character
t0:02 20 Q. Just the circumstances of the offense. And you w20 evidence that you found in that first question. In
w2t would have used that greatly probably in that first wo 2! other words, you don't have to just Took at the good.
wnll  question because you looked at what the defendant did. w22 You can Took at all the bad too, and that question
wn 23 That may be the biggest evidence you would have. wo 23 directs you to look at the good and the bad. Are you
w24 Anybody who could do this enormous a crime will always w0 24 with me?
w25 be dangerous in a probability sort of way. You know, 1004 29 A, Uh-huh.




61

63

000 1 Q. And then look at background. And background o 1 Maybe it's that guy that killed the
wo 2 may be the sympathy area. [ mean, it may be all those war 2 killers of his child. Maybe you say, God, that's awful.
o 3 things I've talked about. The -- the sadness and the -- wor 3 And he -~ and maybe you decided he's dangerous because
we & you know, you didn't get elected class president or o 4 he did break down and maybe that could happen again.
woe 5 whatever might be important to you growing up. wo §  But maybe those circumstances in your mind are
wes §  That's -- that's certainly maybe somewhat favorable to wor 6 sufficient because it's not saying, turn him loose,
mes [ the defendant. Personal moral culpability. wor 1 It's saying, give him a life sentence. Does the concept
0:05 8 MR. SCHULTZ: Judge Sandoval, I'm o 8 seem okay to you?
wes 9 hustling, and I'm just trying to get to the end of this. 001 9 A Yes.
wes 10 I'm cognizant of your warning. f0:01 10 Q. Do you see yourself as a person that could
10:05 11 THE COURT: A1 right. wor 41 fairly Took for mitigation evidence. And if you found
10:05 12 Q. (BY MR. SCHULTZ) And personal moral w12 it, weigh that mitigation evidence and say, is it enough
wes 13 culpability. When you Took at all of that and you say, war 13 to change what's otherwise going to be a death sentence
wos 14 okay, yeah, there's this. There's mitigating. I've got | ww 14 into a 1ife sentence? Does that seem --
wis 1) @ heart. I know little boys need their dads around. I f0:07 15 A. I mean, yeah, yeah, that's --
s 16 understand that. I hope to be around for my 1ittle boy f0.01 16 Q. All right. And you could see yourself doing
wes 11 or my Tittle girl. I hope to be. That's important. I o 17 that depending on what the circumstances might be?
wes 18 understand being in a school where you wanted to fit in f0:07 18 A, Circumstances, yes, absolutely play a big part,
w19 and you couldn't. I understand all of that, and it's wo 19 yeah, Q
wos 20 important, and it makes me sad. fo7 20 Q. You got any questions of me before I turn you
f0:05 21 And if T were considering his punishment wor 2l over to the other side?
e 22 for shoplifting, that might have a Tot more weight in .01 22 A No. Thank you.
w1523 terms of how I did sentencing than it does when I' 10:07 23 MR. SCHULTZ: Thank you very much, Judge.
wos 24 looking at a capital murder. Because you might say, 10:08 24 THE COURT; Thank you, Mr. Schultz.
w525 well, all that stuff is important, but that doesn't make | w25 Mr. Stratton, let me ask you a couple questions.

62 64
w05 1 @ person become a capital murderer because there's some 0:08 1 VENIREPERSON: VYes,
wew 2 people who have had worse Tives than this person who are | 1.8 2 THE COURT: I assume you are a music
e 3 doing decent and are achieving and are doing a Tot o 3 producer,
wos 4 better than what they came from. Do you agree with o 4 VENIREPERSON: I am or was?
6 §  that? o8 § THE COURT:  That you were.
6 8 A Uh-huh. 10:08 8 VENIREPERSON:  Not really. No. HMore a
10:06 Q. But you once again have to have a willingness e T music composer, that kind of thing.
wes 8 to look at that and say: Is there sufficient mitigating | 106 8 THE COURT:  What kind of producer?
e §  circumstances to warrant that a sentence of a 1ife in o8 9 VENIREPERSON: Way back? Oh, a producer
wes 10 prison rather than death be posed, and there may be. w0 inmy .- no, I'nactually -- I was a video game
10:06 11 [ don't know what that would be. Maybe he w11 producer. Computer video games.
we 12 was a Medal of Honor winner in the Navy. I talk about 1008 12 THE COURT: In L. A2
e 13 the hypothetical deserter in the Navy. Maybe he was .08 13 VENIREPERSON:  Yes.
we 14 gallant. Maybe he saved a lot of people through heroic f0:08 14 THE COURT: Did you do any work that we
wos 15 efforts. And somehow, later in 1ife, it went bad. ma 15 recognize?
10:05 19 And maybe, yeah, he's dangerous, and he 10:08 16 VENIREPERSON: Well, I actually worked a
wes 17 did a capital murder. But maybe in your mind that -- wo 17 Tot with a -- if you are familiar with video games,
e 1§ that one moment of gallantry and heroism is enough to e 18 computer video games, specifically. Any -- any games by
wos 19 spare his Tife, if he wants his Tife spared. Do you wa 19 id Software 1ike the Quake series, the Doom series.
10520 follow what I'm saying? f0:06 20 THE COURT:  Those are the guys you are
10:05 21 A. 1 follow what you are saying. w21 working for now?
10:05 22 Q. It doesn't mean you excuse it. It just means 10:08 22 VENIREPERSON:  Those are the guys I work
w23 that maybe it becomes the right thing to do. That e 23 for now. And I also worked for them when I was at my
wos 24 question lets you do the right thing based on the s 24 previous job in Los Angeles.
war 2§ evidence, not the automatic thing of death. f0:08 25 THE COURT: What do they do? MWhat's some
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s 1 of the names of some of their stuff? w0t A. T mean, we're one of the largest companies in
10:08 2 VENIREPERSON: Doom, Quake. The Doom wat 2 our field, most recognized companies in our field.
:08 3 games have gotten a lot of publicity lately. Quake w3 Q. What is the field?
mos 4 series of games, Wolfenstein series of games. w0:1t 4 A. Development of computer video games.
f0:09 5 THE COURT: What did you think of L. A.? w5 Q. Okay.
0.9 6 VENIREPERSON:  What did I think of L. A.? w41 A, We sell millions of copies of games. And are
ww T It was a pretty crazy place, but fun while I was there. w1 7 one of the most recognized in the industry, but we're
e 8 Most of the time I Tived there I was just working just  [w:v §  small from people. There's two of us that run the
mes 9 ridiculous hours. So, you know, it was a good start for [ 9  business -- the CEQ and myself.
w0 10 me. My wife, my girlfriend at the time, wife now, lived Jr.11 10 I'm primarily responsible for, and pretty
w0911 in New York. I lived in Los Angeles, so I had a Tot of [0t 11 much the only person in our company that's responsible
w09 12 time to work and hang out with friends and that kind of  [w:112  for coordinating the PR and marketing for all of our
mos 13 thing. It's a good place for that. But as soon as I w13 titles. This time of year, as you can imagine with any
w14 got married and start thinking about having a family, it |14 retail business, is incredibly busy for us. We have
10:0 15 was definitely a place to Teave. w15 about five products coming out between now and
10:09 16 THE COURT:  You had a trip to New York w:11 16 Christmas, all of which have had major campaigns behind
09 17 scheduled, right? w:0 17 them promoting them and marketing them.
0:09 18 VENIREPERSON: Yeah, I did. 10:14 18 So it's -+ generally I work 10 to 14 hours
f0:09 19 THE COURT: Did you cancel that? w1 19 a day everyday, aside from weekends. And, you know, if
10:09 20 VENIREPERSON: Just recently? w:220 [ was on this given -- given the -- if I was picked as a
f0:09 21 THE COURT:  Yes. w2l juror for this, given the .- the time requirements of my
10:09 22 VENIREPERSON:  Actually, I was supposed to  [w:222  job, I would actually probably end up being here for
w0 23 Tleave at 12:45 on last Tuesday, so it was canceled for w1223 that, and then going to work for, you know, seven, eight
e 24 me, w224 hours until, you know, early in the morning. It is just
10:09 25 THE COURT: Okay. So there's no immediate  |w:225  quite demanding.
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wos 1 plans, 0:12 1 Q. What we're predicting is this trial Tasting
10:09 2 VENIREPERSON: I actually have -- I w:12 2 somewhere between, say, three to four weeks, probably
mw 3 have -- that trip might be rescheduled for mid-October. |w:2 3 five at the outside, probably three on the inside. So
w0 4 And then I have another trip that is probable in the i 4 it's, say, three and a half what most of us are
w10 5 beginning of October 10th, I believe, to San Francisco. [+w:2 §  predicting. That would normally be Monday through
10:40 6 THE COURT: Okay. Thanks. Mr. Goeller? w6 Friday from about eight or nine in the morning to five
00 7 MR. GOELLER: Thank you, Judge. w42 7 or six at night. An hour for Tunch, I would anticipate,
:00 8 VOIR DIRE EXAMINATION ma § 45 minutes, something 1ike that.
w9 BY MR. GOELLER: 0:42 9 S0 you are saying that for three and a
10:0 10 Q. Good morning, sir. w:310  half weeks, you would put in that kind of day here and
fo:10 114 A.  Good morning. w4311 then have to go work seven to eight hours after that?
f0:40 12 Q. Along the same Tines that Judge Sandoval was 10:13 12 A. Mot always seven, eight. But absolutely I
1013 questioning you, on your questionnaire you wrote: "No, w1313 would have to go to work after this just to -- to make
w:10 14 you don't want to serve as a juror." You said, "My job |w:314  sure things were happening the way they should at work.
w:10 18 15 very demanding, and I can't be away for an extended  |w:11 15 Q. You had mentioned seven or eight hours. [ was
w016 period of time. If I didn't work, I would.” w:13 16 wondering why you thought you might have to work that
0:10 47 I suppose you mean you would serve as a w47 mueh?
w018 juror? 10:13 18 A, It's just -- T rarely work less than eight
10:40 19 A, Absolutely. w0:819  hours in -- given the -- the time. I mean, sometimes I
10:10 20 Q. Tell me about that. You can't be away from w1320 might be able to go in and work, two or three. I rarely
w0 20 your work for an extended period of time. Your job is w321 can go to the office even to do a simple task and have
1:10 22 very demanding? w1320 it take less than two hours, it seems. So that was just
10:40 23 A. T dowork for a small -- from a personnel 4323 a ballpark -- ballpark figure.
n:40 24 standpoint, big from a business standpoint company. 10:13 24 Q. Talk to me about that. I'm wondering what kind
10:44 25 Q. What does that mean, small? 1325 of juror you'd make just from a getting-sleep standard.
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w:44 1 A. Probably a somewhat tired juror. s 1 family, right?

044 2 Q. T mean, honestly. f0:46 2 VENIREPERSON: Well, not everybody but,

043 A. I'nmbeing absolutely honest with you, which is  lws 3 yeah, a lot of people do.

w4 why I put, you know, that if I didn't have such demands, |16 4 THE COURT: You have a one and a half year

w5 1 would be absolutely, you know, eager to. When you got Jwis 5 old?

w6 up and spoke a couple of weeks ago, I was very onboard  |10:16 6 VENIREPERSON: Yes.

e T with you as far as Americans and as, you know, as people st 7 THE COURT: Great. Go ahead.

e 8§ in this country. We have a right to -- or we have a 10:45 8 Q. (BY MR. GOELLER) I notice on your

w9 duty to do this, and I'm a very patriotic person and w1 3 questionnaire you are a relatively new dad. You have

w110 believe in the judicial system and being a part of it.  |w:is10  been for about 15 months?

w1 It's -~ it's -« at the same time it's just an f0:15 11 A Yes,

w112 unfortunate -- unfortunate time. And to be fair, I have [ 12 Q. That's busy, huh?

w13 to bring that up. f0:45 13 A. It is busy.

f0:14 14 Q. Okay. Because when you mentioned you would 10:16 14 Q. Yes.

w:14 15 probably be a -- knowing what you got coming and the f0:16 15 A, Luckily a very good wife.

w16 time of year, the personnel situation. Is it called ID  f10:16 16 Q. Good for you. In the questionnaire,

w517 or id? w6 17 Mr. Stratton -- oh, before I forget, you had mentioned

t0:15 18 A. Id. It's spelled ID, but it is Tike Freud's w18 that there was another trip coming up in mid-October?

w519 1d, f0:47 19 A. Yeah. Possibly two trips in October. And

f0:15 20 Q. Id Software Company? w:4720  neither one of them have been scheduled just because of

10:15 21 A It's software, yes. w:721  everything that's been happening with the airlines. But

10:15 22 Q. Where are they Tocated? w4722 we do have a rescheduling of my trip from last week

10:15 23 A, Mesquite, Texas. w:723  planned in mid-October, and then another trip to San

10:15 24 Q. I'mwondering if you would be a tired juror. w724 Francisco, October 10th.

w:45 25 This is the kind of case or any case you would be a good |10:t7 25 Q. T think we're reasonably certain that this case
10 12

s 4 juror. What do you think about that? w1 1 will go to mid-October. How would that affect you and

f0:15 2 A, Probably, you know, probably tired. You kmow,  [w:r 2 your business?

w5 3 I'd .- I'd always try and do my best. But, you know, as |[w4r 3 A. It would be difficult. I'd have to check

w45 4 everybody knows, when you get tired, you maybe Tose w41 4 with -~ we work with our distributor on those types of

s 5 focus. w47 5 events. 1'd have to check with them, but most of them

w015 8 Q. Right. w41 §  are based on -- what the trips are are going out to

10:45 1 THE COURT:  Just following up on that, a1 T visit magazines, media outlets to promote our titles.

w5 8 what's true of you, is true of everybody, right? w11 8  They are deadlines. We try and get coverage in the

:45 9 VENIREPERSON:  Sure. w9 holiday time frame when our products are coming out. So

f0:45 10 THE COURT:  Everybody works. 40 40 it would -~ it would -- it would be difficult.

fo:15 14 VENIREPERSON; Yes. 10:18 11 Q. Okay.

f0:15 12 THE COURT: A Tot of people have jury f0:18 12 A. But I would have to consult with them about

w2513 duty, right? w4013 time Tines and deadlines.

10:15 14 VENIREPERSON:  Absolutely. f0:18 14 Q. And how would those time lines and deadlines

f0:15 15 THE COURT: And so, if you are here 8 w815 factor into your ability to be a juror in this case?

w:46 16 hours a day, how you spend the other 16 is your w40 16 Say, you know, I think it's -« it's certainly -- I don't

w46 17 business, right? w40 17 think this case will be over by October 15th. It might

10:15 18 VENIREPERSON: Yes. 1:8 18 be, but I doubt it. Maybe even the next week. So

10:16 19 THE COURT: A11 right. Go ahead, w1619 somewhere maybe around the 20th, 18th, 19th. What about

5 20 Mr. Goeller. w1820 the deadlines and getting the product out for the

10:15 21 VENIREPERSON:  Also, following along with w21 holidays if you are stuck up here?

w520 that, I also do have a family. So, it would, 10:18 22 A. Well, I mean, the products -- the product will

w:06 23 weighing -- weighing that as well, it would -+ it would [w:s23  go out. You know, as I said, I'm the primary contact at

w16 24 be tough, for that time period. w1824 my company for -- for managing the PR and marketing

10:16 25 THE COURT: Just 1ike everybody else has a w925  stuff. That would end up probably having to fall upon
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w9 1 our CEO who doesn't have the experience and doesn't have |[w:z2 1 A Not particularly.

w1 2 the general working relationships with our distributor. [z 2 Q. Okay. And I understand that. Are you saying

w3 So it would -- it would probably affect our ability wz 3 you basically, you -- you don't have any? You couldn't

ey 4 to -+ to have the type of marketing and PR push that we |wn 4 think of a reason, or you know of no reason to be

w49 5 normally would if I was there in a normal facet. wa §  against the death penalty?

1:19 § Q. s any of that tied to your income? 0:2 6 A. T mean, people against death penalty for

w019 7 A, I'm-- I'mbonused based on how well our w2 T various -- various reasons. I wouldn't say that .- I

w1 8  products do. I am a salaried employee and not an hourly iz 8 mean, I can think of reasons that someone probably could

i § employee. So, I will still be paid, and I doubt I would [was 9 be against it. Be it religious beliefs or just the fact

w1910 be fired. But, it could -- it could affect .- affect w2 40 that they wouldn't want to -- to be responsible for

w:0 41 bonus, possibly. w23 11 putting someone to death via being a juror or that they

f0:0 12 Q. Inyour questionnaire you, regarding your views [w212  just don't believe that it's -- it's our place or that

13 on capital punishment, obviously you stated you believed [wa13  it's our -- our responsibility to -- to carry out that

w14 init. And you said, "I believe the death pemalty is @ w14  severe of a punishment.

w0 1§ reasonable punishment in some, but not all capital f0:3 15 Q. Okay. You wrote down that life confinement is

w:0 16 murder cases." w216 appropriate in some capital murder cases. Tell me what

0.0 17 Give me your thoughts on that. Go a w7 your thoughts were when you chose between those.

w18 Tittle bit deeper for me on some, but not all capital 10:23 18 A Again, you know, I suppose I could probably

w019 murder cases. w2 19 come up with a hypothetical where, you know, again, just

10:20 20 A Did I actually say, “Some, but not all capital [ 20 as the prosecutor has where there would be

:0 21 murder cases"? w2l circunstances. You know, the example with the -- the

10:20 22 Q. "In some, but not all capital murder cases." w2 22 father who kills the two men coming out of the

10:20 23 A. I quess probably my thinking in writing that w23 courtroom. I mean, that kind of thing.

w24 is, you know, it's hard. Just like talking to the 10:23 24 Again, a Tot of circunstances would play

1:025  prosecutor. You know, it's hard to think of all w25 into that, but it might not be appropriate in that type
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wa 1 possibilities -- all possibilities in a vacuum without, |wa 1  of situation. And probably other situations that I

w0 2 you know, without having examples, without having, you  [wa 2 might not be able to think of, again, off the top of my

w3 know, as much information as possible. And I try tobe Ji 3 head. N

w2 4 a type of person that has as much information as 0 4 Q. Okay. Inresponse to -- there is this page in

w2 5 possible, w9 the questionnaire where you were given a phrase or an

w0:21 8 So -+ 50 it's -- so I guess my thinking in  |wa 6 idea and you were asked to complete it or fi11 in the

o 1 saying, "some, but not all" maybe was -- was that, you [wa 7  blanks, so to speak. The death penalty in Texas is

w2 §  know, there conceivably could be a situation that I wa §  reasonable punishment in certain murder cases. What

w9 can't think of right off the top of my head that maybe  [wa 9 were your thoughts there?

w2110 would warrant not, you know, not -- not imposing the f0:20 10 A. Generally the same as, you know, as -- as -- as

w2t 11 death penalty. w11 the capital murder question. You know, again, I -- if I

16:21 12 Q. Okay. Along the same Tines, your best argument |[1:212  had the knowledge of every case and every potential case

wa 13 in favor of the death penalty, you wrote: "There are w13 that T could probably be a 1ittle bit more definitive in

w14 cases where it is fair to inpose a penalty that fits the [w14  my answer about that. But there are probably situations

2018 crime.” I think I understand that. w2 18 and circunstances that -- that would warrant, you know,

0:21 16 And your best argument in opposition to w16 either a .- either capital punishment or Tife

w11 the death penalty, you put down, "innocent people put to [wzs 17  confinement or --

w218 death." I suppose that -- that is a very good argument |25 18 Q. As a general proposition, not really getting

w2 19 against the death penalty. Kind of, I guess, a w219 into facts specific. But generally speaking, do you

w20 post-fact way. Hopefully mot. I guess it happens. a5 20 think capital punishment or death penalty is more

w221 Innocent people have been put to death. But if we took [was 21 appropriate across-the-board than Tife confinement?

w22 away the mere fact that -- that innocent people somehow [i.zs 22 A In capital murder?

w223 end up on death row, can you come up with any other -+ [wx 23 Q. Yes.

w24 have you ever thought about any other arquments against w5 24 A Yeah

w2 25 the death penalty outside of innocent folks being there? |in.s 25 Q. Tell me why.
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10:25 1 A. T just think, when -- when a person is s 1 culpability. What kind of things do you think they are
was 2 convicted of -- of that type of crime, of taking someone [ws 2  getting at or come to mind when we talk about
w2 3 or more than one person's life, my -- my tolerance level [w 3  mitigating, outside of the offense, what are the --
was 4 for that is pretty Tow. 9 4 A And outside of the other stuff listed there?
10:25 5 Q. Okay. 029 9 Q. No. Inclusive of character, background and
10:25 A. And I think it, at that point when they've made [ 6  personal moral culpability.
s T the decision that -- that they -- that they have -- that |[wax 7 A, What do I think they are getting at with
wa 8§ their right is to take somebody else's Tife and that w8 mitigating?
w2 9 they have that ability and power and control, that as -- ez 9§ Q. Yeah. What are your thoughts on what --
w2510 as a society, we should make the same determination. f0:29 10 A. Basically their -- their Tife and their
w611 And -- and they, if proven, that they lose .- that they [was11  response to Tife leading up to that. The way they
w:26 12 Tlose that right to 1ife as well. 10:9 12 handle issues. The way they deal with people.
0:25 13 Q. With that in mind and your feelings in general w13 Everything that's presented up to the point of the
w2 14 about this, does the defendant accused of capital murder |[w2s14  offense.
w15 really have a fair shot in you really considering those  [ew:2 15 Q. Do you think there are mitigating circumstances
w16 special issues? 1029 16 that exist?
t0:5 17 A, Sure. 10:9 17 A, Yeah.
10:25 18 Q. Okay. Tell me why. f0:30 18 Q. What kind of things are you thinking?
10:25 19 A Because -- well, I mean, I would say [ 10:30 19 A. That's a tough question. Specifically,
520 probably, you know, as you just asked me, I probably am [wx020  probably, I don't know. You know, I suppose, growing up
w21 more on the side of -- of if a -- if a person is accused [0 21  to an extent, their background and -- and -- and how
w22 of capital murder, I probably am more on the side of the |w3022  they were -- how they were treated. How they have been
w23 death penalty as the appropriate. :0 23 treated, the types of issues they have had to deal with
10:21 24 But, you know, as I've also said, I can w24 in their Tife. You know, I think -- I think all of that
w:7 25 understand circumstances and other, you know, mitigating |w:25  is mitigating and is -- is -- should -- can be and
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wa 1 factors that -- that -- that could influence that wy 1 should be considered. I think --
s 2 decision, and I think would influence that decision. 0y 2 Q. Why do you think it should be?
:7 3 Q. When you -- when you hear the word and use the  fuoxt 3 A .- it takes a lot of that to -- what?
w4 word mitigating factors, what kind of things come to 0:31 4 Q. Why do you think it should be considered?
wa §  mind? 0:1 8 A. Because I think it's important. I think
w021 6 A. Issues 1ike, well, again to use the w3t §  there's -+ there's -- there's certain pieces of that --
wa 1 prosecutor's example, you know, a person who -- who, a  |wa 7  of that mitigating circumstances that -- that weigh
wa §  father, for example in that example. Again, there's w3 §  heavier than others and -- and probably some of it
wa 9 tons of factors that we haven't -- that we haven't 9 shouldn't be considered at all or, you know.
w10 thrown in there for the hypothetical, and that's always w1 10 I think there's a Tot of people that --
s 11 the problem with hypotheticals. wa 11 that make it through difficult circumstances in their
10:28 12 But I could imagine there being -- w12 Tife and -- and do just fine. So, again, I probably
w13 being -- issues that come up that -- that would, I don't [t 13  fall on the heavier hand side of that.
w:5 14 know, make -- make you -- make me more sympathetic. And |1 14 Q. Right.
w15 I'mnot sure if sympathetic is the right word because 0:31 19 A But it's -- it certainly is something that, you
w16 then it becomes an emotional thing. And it's mot -~ I |1 16  know, when you are considering it, considering a severe
s 17 wouldn't -- I wouldn't say that it's quite an emotional |w: 17  penalty Tike that should be -- should be thrown into --
w18 thing, but -- but that would Tend you to believe that 10:30 18 thrown into the mix.
w2 19 that person doesn't deserve to die. 0:31 19 Q. You indicated that at one time, and I think you
t0:28 20 Q. Okay. I guess the hypothetical that the State  |w 20  talked a Tittle bit with the State about previous
w21 uses with the father -- wn 2t feelings about the death pemalty. And you wrote down,
10:28 22 A Yeah. w222 "Always have thought it's reasonable for certain crimes,
10:28 23 Q. -- T guess that would come under circumstances  [w:223  but it is something so serious my opinion always wavers
w24 of the offense. And that -- that special issue on top  |wn 24  of it." Tell me what you mean by that?
w225  of their character, background, personal moral 10:32 28 A. T would say I probably should have put, wavered



81

83

mx 1 abit. I've pretty much been a proponent, you know, 10:35 1 Q. And then the -- is there a law, or how do the
wx 2 over the last -- I would say throughout my 20s. At w3 2 stores enforce that?
nx 3 least since I was 21, 22. But, you know, it is -- it 03 3 A, Some stores have taken up checking IDs. Some
wn 4 is -~ it is serious when you consider it. s 4 stores don't. We -- we -- we -- there's varying degrees
e Taking the 1ife of another persen is w3 9 of opinion, as you can imagine, within the industry.
w2 §  something that I think, if anybody doesn't think about 10:35 6 Q. T bet.
w2 1 itor -- or at least come up with counterarguments in 103 7 A. And within the retail industry. But, you know,
w §  their head to discuss internally with themself on, that wi §  I'm-- I'm supportive of retailers checking IDs and, you
o §  it's -- I mean, I think any rational person would think s 9 know, trying to keep the sales to children as minimal as
10 of it and -- and at least, you know, consider both sides w10 possible.
nu il of it. And I would say, I've probably, you know, over f0:36 11 Ultimately, I think getting into that type
mn 12 the last five weeks thought about it more, as I've said. w312 of thing and getting into government, you know, watch
13 Q. Hhen you wrote, "My opinion always wavers a w313 groups and that sort of thing is dangerous. I'm
wu 14 bit." Wavering in what way? w314 always -- I've always been a proponent of parents really
10:3 19 A. Probably wavering in how -- how strongly I feel w:%15  keeping track of their children. I think where we get
w16 about it. Again, Tike I've said, I've always been a .16 into issues with any type of thing is when parents don't
w17 proponent of it. But within that, I would say, you %17 do their job.
w:3 18 know, when you -- when you -- there's times where, you 10:3 18 Q. A1l right. Okay. Is there -- is there a
w9 think, is this -- is that -- is that really what we w19 pretty good demand for that kind of stuff?
w20 should be doing? Is that the proper thing to be doing? 10:3 20 A Yeah
w2l And, you know, I've always come back to the answer of 10:36 21 Q. It's high selling kind of stuff?
w20 yeah, I think it is. 10:3 22 A Yes,
1:3 23 Q. Okay. Then the -- the -- you've mentioned -- 10:3 23 Q. Big volume?
w:4 24 you've worked on -- on games, Doom and Quake. Is Doom 10:3 24 A, Generally, yeah.
w25 a-- is that Doom Tomb or something like that? 10:3 29 Q. Do you have any questions for me?
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w3 1 A, Doom 2 0:36 1 A, No, not specifically.
0 2 Q. Doom Tomb. 10:3% 2 MR. GOELLER: Thank you, sir.
03 3 A No. 0:% 3 VENIREPERSON: Thank you.
a4 Q. Idon't know anything about that kind of stuff. 3 4 THE COURT: Okay. I'm going to ask you to
mu 5 What's the gist of those games? What are they really w3 §  step down in a few minutes. We'll have you back.
w6 all about? 10:35 6 (Venireperson Stratton not present.)
oy 1 A, They are shooting games. MWe call them first- w0 1 THE COURT: A1l right. What says the
wyu §  person shooters. You basically play a character on -- .7 8 State?
wa §  usually in some fight against evil or aliens or 0:1 9 MS. FALCO: This juror is acceptable to
w10 something. w10 the State, Your Honor.
10:3 11 Q. I think I saw this once. Is it kind of in a 10:37 11 MR. GOELLER: Actually, Judge, I would --
w:3¢ 12 building, and a guy has all sorts of weapons. Guns, w12 I would actually move this juror for cause based on his
n:4 13 shotquns -- w13 responses regarding the logistics of this trial. The
0 14 A Yep. w14 juror's flatly admitted he is not going to be a good
:3 19 Q. - grenade launchers. And you are actually -- w19 juror. Because he said, "I will be a tired juror." He
w18 you are actually blowing people away, I quess? wy 16 stated that, specifically seven to eight hours, and then
w7 A Yes. w17 he came off that a little bit. It could be two to
1:34 18 Q. And blood, and it's pretty realistic. w118 three, but generally speaking, he would work a full day
0:35 19 A, Yeah. w19 after he works here.
10:35 20 Q. Is that marketed to children? w37 20 I don't know why in the world we'd want to
10:35 21 A. No. It depends on -- it depends on the rating w21 put a juror on this jury. I can't imagine the other 11
w322 of the game. But we -- we are -- we volunteer to -- w120 folks, granted we all have families, we all have things
w3528 we -- we have a voluntary rating system that all games w:7 28 to do, but that's the first time I've ever heard a juror
w324 are submitted to the ESRP. And if -- if a game is rated w24 say I'11 put in a full day's work after here in his
w3525  mature, it is not marketed to children under 17. wy 25 prime time of his business marketing that stuff.
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3 1 I just don't think he's going to be -- he 0:9 1 THE BAILIFF: Al rise.

w:% 2 could be a fair juror to either side when he tells the 0:9 2 (Break. )

ww 3 Court right from his 1ips, I'm going to be a tired juror [ 15 3 THE COURT: AT1 right. Are both sides
wa 4 ina capital nurder case. So I think he's -- he's -- he | ws 4 ready? All right. Let's have Ms. Nguyen come in.

ww 5 will be physically impaired and therefore and mentally 0:56 5 THE BAILIFF: Yes, Your Honor.

w8 6 impaired from sitting as a juror. And so I'm going to s 6 (Venireperson Nguyen present.)

ww 1 move him for cause. 05 T THE COURT: Hi, are you Amy Nguyen?

:3 8 THE COURT: Denied. What says the 5 8 VENIREPERSON: Yes.

s §  defense? 051§ THE COURT:  Perhaps you recall about a
0:38 10 MR. GOELLER: And then in light of the w5710 month ago, I swore in all 200 jurors.

w11 Court's ruling, I'11 use a peremptory challenge, Your .57 14 VENIREPERSON:  Uh-huh.

10:3 12 Honor, 10:57 12 THE COURT: And the oath was to tell the
3 13 THE COURT:  AT1 right. And I tell you w13 truth to all the questions that were asked by the Court
w14 what. The next person we're going to take up is out of w314 by both sides. Do you recall that?

w15 order. She was scheduled for this afternoon. Her name f0:57 18 VENIREPERSON:  Yes.

1816 is Any Nguyen. And the reason I'm taking her up out of 10:57 16 THE COURT:  You are still under that oath.
w17 order is she's scheduled to see an oncologist this wy 17 If you'd be seated, I'd Tike to ask you a few questions.
w18 afternoon, w5718 Do I understand you have an appointment with an

w3 19 MS. FALCO: She might be disqualified, w:5719  oncologist this afternoon?

10:3 20 - Your Honor. 10:57 20 VENIREPERSON: Yes.

fo:38 21 THE COURT:  She might be? f0:57 24 THE COURT: And I want to ask you some
10:38 22 MS. FALCO: I believe she's currently on w5722 questions about that only as it relates to this matter.
w23 deferred adjudication for theft. 10:51 23 VENIREPERSON: Yes, ma'am.

10:3 24 THE COURT:  Oh, is she? f0:57 24 THE COURT: Have you been diagnosed with
10:38 25 HS. FALCO: Which would be the same 5725 cancer?
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ww 1 situation as that juror that we had previously that was .57 1 VENIREPERSON: No. And I think that's why
ww 2 on deferred for -- wsr 2 I'm coming back because he wants to do further testing
3 3 THE COURT: Do you want to invite her in ws 3 still,
mw 4 just to find out, or do you want to -- if you can 5 4 THE COURT: What's the nature of the
ww 5 confirm that, _ w5 §  problem.

13 B HS. FALCO: Well, she got a six-month :58 8 VENIREPERSON:  In my kidney.

wy 7 deferred back in April. So she should be on until s 1 THE COURT:  And so it's --

w3 8  October unless she got early release. She'd gone to Taw | 1oz § VENIREPERSON: They found something, well,
3 9 school. She may be smart enough to know you can get wss §  interesting for right now. And we haven't done a biopsy
wn il off. wss 10 right now. So they - that's why he wanted to speak to
fo:39 11 THE COURT: She's got a year of Taw w41 me. I really don't know about what.

w312 school, and she's single. 10:5 12 THE COURT:  You are seeing him?

10:36 13 MR. GOELLER: Yeah, her questionnaire. f0:58 13 VENIREPERSON: Yes.

f0:39 14 MR. HIGH: Doesn't mention a thing 10:58 14 THE COURT: And you are 25 years old?
w15 about -- . 10:58 19 VENIREPERSON: Yes.

10:39 16 MR. GOELLER: Nguyen, as the Court 10:58 1 THE COURT:  Are you still unemployed?
w3917 probably knows, Nguyen is the most common Vietnamese 058 17 VENIREPERSON: No. I am contracting out.
w18 derivative name, 10:58 18 THE COURT: Where at?

fo:39 19 MS. FALCO: Her social security number is f0:6 19 VENIREPERSON: It's environmental. It's
w320 the same. w20 Environmental Services.

10:39 21 MR. GOELLER: Is it the same? I would t0:8 21 THE COURT:  How Tong have you been there?
103922 1ike to confirm that. 10:58 22 VENIREPERSON:  Oh, just a couple weeks,
10:39 23 THE COURT: Let's take no more than ten 1:58 23 Tike three weeks,

w24 minutes and come back and invite Ms. Nguyen in, and then | 1:se 24 THE COURT: If you will spin around, the
w25 we'll move onto the next one. w29 State would Tike to ask you some questions and then the
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wss 1 defense. 10 1 A. No. So that's why. I really didn't know.
f0:58 2 THE COURT: Ms. Falco? o 2 Q. Obviously, at some point in time you learned it
0:56 3 MS. FALCO: Yes, sir. o 3 was a death penalty case. And when you come in and fill
058 4 VOIR DIRE EXAMINATION o 4 out the questionnaire, you realize -- you fill them out
wss 5 BY MS. FALCO: e §  without a whole lot of time for reflection. It's kind
f0:56 6 Q. Good morning, Ms. Nguyen. o0 §  of what your gut instinct is.
058 1 A Hi 1 7 And T know you probably had some time to
58 § Q. And I guess, I don't mean to cut to the chase, wot 8 think about it over the past month and what your
s 9 but I'm going to ask you a couple questions initially o §  thoughts are. And understanding it's one thing to be in
w5910 because basically, the way you answer those questions, ot 10 favor of the death penalty to something that comes on
wse 1 that might end our interview quickly. Otherwise I'T1 a1t the news. And you think that person should or should
wse 12 move on, and it will be a little bit lengthy. w012 not get the death penalty.
f:59 13 I don't mean to be personal or embarrass t1:01 13 It's a completely different ball game when
w314 you or pry, but T have to ask you about a situation that | w14  you are saying, can you be involved in that process that
w15 did appear on your questionnaire, but when we ran your #0115 could result in someone's death. Have you done some
w5916 criminal history, it showed up. I show on my criminal t:00 16 thinking about that in the past month?
w9 17 history that you had received deferred for theft? o 17 A. 1 guess so, yes.
10:59 18 A, Uh-huh. f1:01 18 Q. When you filled out your questionnaire, you
f0:55 19 Q. Are you still on deferred? ot 19 stated you were in favor of the death penalty, and that
10:59 20 A, No. It ended in August, and that's the reason o 20 in the appropriate case you could return a verdict
1:59 21 why because my attorney had said that it didn't show up #0121 resulting in death?
w522 as a conviction, and I guess I was confused about that 11:01 22 A Yes,
5923 question. o1 23 Q. Have you done some thinking about that?
10:59 24 Q. And you are right. It doesn't. It's deferred. f1:01 24 A Yes.
w:925  But if you had currently still been on deferred, that w1 2 Q. Are you still in the same place, or have you
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wse 1 might have been a different issue. o 1 wavered any?
0:58 2 A. It ended in mid-August. 01 2 A. No. I'min the same place.
10:59 3 Q. Okay. That's what I need to know. Okay. And o 3 Q. And have you thought about -- have you thought
w9 4 I'msorry to talk about that right away. i 4 about your involvement in whether or not you could be
10:59 5 A That's okay. o 5 personally involved in a situation that could result in
10:59 6 Q. Ms. Nguyen, obviously, this is your third time e 6 the death of a defendant?
w59 7 up here, and you understand that it's only in cases o T A, How do you mean? What?
% §  where the State is seeking the death penalty that we o § Q. Could you, if the facts were such, I mean,
s § have this one-on-one individual voir dire. And I know e 9 could you vote in such a way that resulted in a quilty
5910 you've got a Tittle bit of background that shows you w10 verdict for capital murder? And could you answer the
s:0 11 went to Taw school for year, so probably a lot of these w211 questions in such a way if the evidence showed that
#:012  terms we don't have to discuss in detail, or your m:212  resulted in a death sentence?
w13 understanding is better than the average person. 2 13 A. T believe so.
f1:00 14 But as far as this process goes, when you f:02 14 Q. Okay. If you'll excuse me for just one minute.
w015 first came in on that very first day, obviously at some w15 Tell me kind of why -~ why you are in favor. You wrote
w016 point you realized this was a death pemalty case. What #:216  down here, "I believe people are responsible for their
w:0 17 were your initial thoughts back then that first day, a i 17 actions and should be held accountable.” Can you do
w18 month ago when you realized it was a death penalty case? | wm18  some expanding on that, or why are you in favor of the
100 19 A, Concerning what? Like about how - 219 death penalty?
f1:00 20 Q. What were your thoughts regarding your 1:02 20 A Well, what I wrote is exactly how I feel. I
o2t involvement in the death penalty case? w2l just -- I think that's pretty clear about my feelings
11:00 22 A, To tell you the truth, I really didn't have any .22 toward it. I think, well, if the facts do tend toward
.00 23 certain thoughts about it. I was just kind of going w0323 that he is quilty or if he is innocent, there --
w024 through the process, I guess. w0324 everyone should be accountable for their actions. And
t1:00 25 Q. Have you ever had jury duty before? tar 2§ if -« and I believe in the death penalty. And if that's
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e 1 one of the cases, then I think it's okay. wos 1 innocence. It's just that we pick one jury that's going
1o 2 Q. Okay. What are your thoughts so far as far as 10:05 2 to decide the quilt and if that's a quilty verdict, the
e 3 this process? Being this is the first time you've been tas 3 same jury is going to do punishment.
s 4 called to jury duty and probably everybody's number one 05 4 So necessarily we have to talk about
e §  complaint about the criminal justice system is it's too twes §  punishment at this time because it's our only
s §  slow, and takes too Tong. Do you think we're being too ses §  opportunity to talk about that and explore people's
o 1 careful, too cautious, spending too much time in s T views of the death penalty. If we wait until after the
e §  selecting this jury in trying this case in a capital o5 §  guilty verdict, obviously it will be too late. So when
#:0 9  murder case? s 9 we start talking about the punishment phase, we're not
03 10 A, Well, I would think it would be necessary for w0610 discounting the defendant's presumption. Do you
w11 it to be a Tong process because I'm sure you want to #0611 understand?
w12 choose the right person, and I know that it always takes i1:05 12 A Yes.
w:00 13 a Tong time. 11:06 13 Q. With regard to capital murder, you understand
.0t 14 Q. Where did you go to law school? o514 it's murder plus some aggravating factor. And in this
t1:04 19 A Tulane. w515 case we're talking about murder in the course of
1:04 16 Q. Tulane. And did you just lose interest after a w0616 burglary or murder in the course of robbery or double
w7 year or decide to pursue a different career path? #0617 homicide. And obviously, as you understand, the burden
1900 18 A, Well, I had family problems. So I left after i:06 18 of proof is on the State, and it never shifts.
o9 my -~ well, in mid third semester. I was going to 11:06 19 With regard to murder in the course of a
.00 20 return and transfer to UT this past fall, but I decided e 20 burglary, in your opinion, fs that the type of a case
mo 2l against it. o5 21 where the death penalty ought to at least be an option?
11:04 22 Q. And you said, you were telling the Judge you 11:05 22 A. For the person that's doing the burglary?
w:00 23 were currently working for an environmental services 11:06 23 Q. Right. Entering somebody's home and then
w24 firm? w524 killing someone once they are inside the home, should
11:04 25 A. Consulting. It's lake Phase I site w625  that be the type of case where the death penalty should
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mo 1 assessments, and Phase I site assessments. s 1 at least be an option?
o4 2 Q. When you went to the law school, what was your f1:06 2 A Yes.
e 3 interest? e 3 Q. And murder in the course of robbery. Is that
ot 4 A. T went to Tulane because they had an o 4 the type of case where the death penalty should at least
e §  environmental law program. 05 5 be an option?
104§ Q. Environmental Taw is your major interest? 1:06 B A Yes,
o4 1 A. Well, environmental subjects remain my 105 | Q. And double homicide. Is that the type of case
o §  interest. I'm thinking about going to grad school for :0 8 where the death penalty should always be an option?
. 9 environmental policy instead. f1:00 9 A Yes.
00 10 Q. Okay. When you were a paralegal -- did you do 0 10 Q. Assuming that all 12 jurors find the defendant
wes 11 paralegaling or did you work for some law firms? o 11 guilty of capital murder, you then move onto the
t1:05 12 A. At Baron & Budd, yes. And a paralegal, yes. w0012 punishment phase. And as I explained a couple weeks
105 13 Q. What type of law firms did you work in? w13 ago, when you get to the punishment phase of a capital
11:05 14 A. T mainly worked at Baron & Budd when I was in w14 murder trial, it's not just automatic death, automatic
0515 Dallas. Well, I'm in Dallas now, but when I moved back wor4d Tife.
05 16 to Dallas, and it was asbestos litigation. 11,07 16 You don't go back there and say life or
t1:05 17 Q. So you never had any involvement with criminal w1 11 death depending on how you think it ought to come out.
o518 lawyers or -- 0118 You answer a series of questions. And it's the way you
ft:05 19 A No. They are just mainly toxic tort. 19 answer those questions that results in a death sentence
i1:05 20 Q. Now, with regard to this jury selection, we're w20 or a life sentence.
mes 21 going to talk about -- a Tittle bit about the guilt- 1101 24 And to be a qualified juror, to be a fair
110522 innocence, but most of the time that we talked to you #0120 juror, you have to be able to fairly answer the
0523 it's going to be about the punishment phase. .01 28 questions based on the evidence and the law. And not
11:05 24 And obviously we're not discounting or .0 24 have a result that you want and answer the questions in
11:05 25 trying to override the defendant's presumption of w0 83 a way that achieve that result. Does that make sense?
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1:01 1 A Yes, e 1 criminal act of violence?
#:01 2 Q. And assuming you find a defendant quilty of 8 2 And T think all of us would agree that
wor 3 capital murder, the first question that you get to is i:00 3 violence to a person, such as murder, aggravated sexual
wor 4 what we call the future dangerousness question. And m 4 assault, things like that, are violence, criminal acts
s 5 I'11 go ahead and keep this down here. Can you see that fu:0 §  of violence.
100 6  from where you are? 1:10 6 It gets a 1ittle fuzzier when you start
08 A.  Uh-huh. 40 7 talking about property. If I were to get very mad. I
s 8 Q. And if you want to take a second to refresh w0 §  had a real bad day at work today, and I were going to
:08 9 your memory. 40 §  take a baseball bat and go to the parking lot and start
11:08 10 A Okay. #:010  smashing up windshields. In your opinion, is that an
1:08 11 Q. And, again, with that question, the burden of 011 act of violence?
w12 proof is on the State. We have to prove to you beyond a |s1:10 12 A Yes.
#0013 reasonable doubt that there's a probability a defendant  [s:10 13 Q. It gets a little fuzzier still when you start
o 14 will commit criminal acts of violence that constitutes a [0 14  talking about drugs. And I'm talking about illegal
w815 continuing threat to society. m0 15 drugs such as cocaine, heroin, that type of thing. And
11:08 18 And now that question doesn't ask with a 1016 whether you are selling them or just taking them as a
w08 17 certainty, will a defendant commit criminal acts of w0 47 person, some people may say, well, when you're taking
s 18 violence? It doesn't say, you know, will he? It's not [1n:1018  drugs in your body, it causes violence to your body. It
w19 asking for that. It's asking if there's a probability. |19  could cause you to overdose, do those kinds of things to
11:08 20 And that word probability is going to be #4020 your body. And when you take those drugs, it could
w:00 21 undefined for you as a juror. It's going to be up to w021 change your personality. It could make you violent. It
.8 22 you to decide what that means. People that are i:4022  could lead to violent results. Therefore, it's an act
108 23 mathematically minded will say that's a number. That's [#:023  of violence.
11:0 24 @ percentage. i1:10 24 Other people may say, well, that's just
11:08 25 Other people would ook at that and say, w025 one person doing drugs. And if there's any violent
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w8 4 well, that means more likely than not. But it's a0 1 result, that's an indirect consequence. So in my
s 2 something more than just a mere possibility because you [w:44 2 opinion, it's not an act of violence. Where do you fall
s 3 would agree with me that anything is possible? at 3 in that continuum? -
1:00 4 A, Uh-huh. 4t 4 A. T guess depending on the drug, I would think
1:0 9 Q. Is that fair to say? 4t §  that if they took the drug and they committed an act of
:09 6 A, Uh-huh. w4t 6 violence, it would be their responsibility.
i:08 7 Q. If it's raining outside, that rain could turn R Q. Okay. And then there's some things that are
e 8 tosnow. It's not probable, but it's possible. mar 8§ clearly not acts of violence, like deserting the
1:0 §  Anything is possible. m §  military. And assuming you are not, you know, hitting a
f1:00 10 A, Uh-huh. 110 sentry or a quard on your way out, you just dessert the
f1:09 14 Q. So do you understand that that word probability |11t military.
:e 12 means something less than a certainty, but something f1:41 12 Or running from the police. If the police
1:09 13 more than a possibility? 4113 tell you to stop, and you keep on running. Or if the
t1:09 14 A. T can see that, yes. w14 police tell you to get out of the car, and you don't get
f1:09 15 Q. What does that word probability mean to you? w115 out of the car. Not an act of violence, but would it
11:09 1 A. 1 quess Tike you had said. It's more of a w1 16 tend to show you somebody's character? Do you think
w:09 17 percentage to me. w17 those type of things, they are not an act of violence --
11:09 18 Q. If you had to attach a number to that, what 41 18 A Yes.
oy 19 would that be? 1 19 Q. -- would give you some insight into their care?
11:09 20 A, When you say -- well, when you say more likely  |u1:11 20 A Vs,
m:0 21 than not, T would say §1 percent. 441 2 Q. And understanding a little bit about their
11:09 22 Q. And going along in that question, in that w4022 character and their general lack of regard for authority
a9 23 phrase, that you get to that again will not be defined  [1:1123  or Tack of Tawlessness, or, I guess, inherent
s 24 for you as far as telling you this is a criminal act of  |s:124  lawlessness, do you think that would help you answer
s 25 violence. It's up to you as a juror to decide is it a J11;1225 that question, whether or not there's a probability that
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w2 1 they would be a future danger? s:40 1 door neighbor? Would you have concerns if they were

#:02 2 A. If -- so you are saying that inherent acts of #:40 2 your neighbor?

a2 3 lawlessness, if there would be a probability that they  Jiu 3 A 1 agree.

w12 4 would commit a future -- 14 4 Q. Would you have concerns if this person was

42§ Q. Would it help you answer that question in w:4 §  dating your sister?

w0 6 determining if there's a probability of them committing |1 6 A. T agree.

w42 7 criminal acts of violence? e 7 Q. You agree with that. Now, with regard to this

42 § A. T guess it would depend on the situation. But [« §  question, what type of evidence would you want to see?

w2 9 yeah, maybe, yes. w: 9 Obviously, this is the punishment phase. You've already

1:12 10 Q. How about wife beating? Like somebody that t:410  heard everything about the facts of case. Now, you are

a2 41 beats their wife and more than one wife. Let's say they |41 in the punishment phase. What type of evidence would

i:212  have been married two or three times or there's #:0 12 you like to see to answer this question?

w243 girlfriends in there, and they've abused all of thenm. 1413 A. T haven't really thought about that because I

m:4214  What does that tell you about a person? w414 really don't have any of the facts of the -- I haven't

f:42 15 A. T would say that that would definitely give you [#n:115 really thought about that. I don't think I could answer

w:4218  a character study. w:4 16 that question.

t1:42 47 Q. Mould that help you answer that question if a4 47 Q. Well, in just looking at this question in

i:218  there's probability of criminal acts violence in the s:4 18 general and knowing just all the life experiences you

1219 future? s:4 19 have and education that you had, do you think you could

f1:12 20 A. Yes, I think it would. 11520 Took at a fact situation and Took at a person's

t1:42 21 0. And there's some people that are more tolerant |52  background and character and the crime they committed

w1222 of spousal abuse, whether they have been a victim #:45 22 and be able to answer that question?

1:023  themselves and stayed in it and can understand it or 1:45 23 A. Oh, yes, I believe so.

11224 grew up with it. Maybe had parents that way that are t:15 24 Q. Just like if you went to the circus with your

w125  more tolerant. Whereas other people are Tike, I don't |52  family, and you had young nieces and nephews there. And
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w3 1 understand that at all. Where do you fall in that w45 1 one of the tigers got Toose and started running around

3 2 continuum? 5 2 the arena. You don't need a veterinarian to come in and

:13 3 A Well, I personally haven't been affected by it, |11 3  say, grab those kids and get out of there because that

s 4 but T feel strongly about it. s 4 tiger is dangerous, do you?

:43 9 Q. Against it or? 45 5 A Ho.

i:43 6 A, Against it. ft:5 6 Q. Kind of along the same lines, typically, and I

iy T Q. Against it? 05 7 don't know how familiar you are with capital murder

3 8 A Yes. w5 8 cases, how closely you might have followed them. But

w43 9 Q. And the Tast phrase or the Tast word that you mas 9 typically in a capital murder case, one side or the

w310 get to that's going to be undefined for you, and it's 1145 10 other might call a psychiatrist or a psychologist to

wn1f  going to be debated is that word "society.” And you are f[uss i1 testify.

1:312  not going to be given a definition of that word. It f1:15 12 And assuming they are in testifying as to

14313 includes prison society. But I don't think that s 13 a mental disorder, mental defect or brain tumor, you

w14 question Timits itself to prison society. 1514 know, on how it might impact or any kind of mental

f1:43 19 I don't -- they could have worded the 1515 retardation. But assuming they are just coming in to

w:316  question, would he be a continuing threat to the prison, [u4s16  talk about patterns of behavior.

w317 or would he be a continuing threat to prison society, 45 17 I looked at his pattern of behavior, and,

:018  but the question doesn't Timit itself. t:4618  in my opinion, I think he's going to be dangerous or

i:4319 Society definitely includes prison because  [1:1s19  vice versa. I looked at his pattern of behavior, and I

14320 the prison is paid for by the taxpayers. And we send 1196 20 don't think he'll be dangerous. How important is that

w321 our civilians in there as guards, as ministers, as 1121 type of testimony to you?

w322 doctors, and there's definitely civilians working in f1:46 22 A. 1 guess it could shed light on the probability.

w423 there and paid for by our tax money. So, therefore, 11:45 23 Q. Do you see how one side can call in an expert

24 it's part of our society. But I think that word society |ws24  to say one thing, and the other side can turn around and

14025 can also include -- what if this person was your next #4625 get an expert to say the opposite?
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ft:46 1 A. Oh, I understand that, yes. e 1 able to fairly answer this question, which means you got

15 2 Q. Now, with regard to that question, all 12 i 2 to be able to keep an open mind and just not shut your

s 3 jurors have to answer that question yes for you to still [w.xe 3 mind out and say, I'm just not even going to 1isten to

s 4 be in the process of assessing a death sentence. If 10 [ws 4  that. That doesn't matter to me. But just to sit there

w5 §  or more jurors say no, and the State didn't prove beyond f[1:s 5  and keep an open mind. Listen to the evidence and to

5 6 a reasonable doubt he's going to be a future danger, i 6 give it whatever weight you want to give it. Do you

t:6 7 then that's an automatic life sentence. The trial is 48 7 think you could do that in this question?

w6 8 over. Okay? Assuming all 12 jurors say yes, you would  [st:1s 8 A. T think so.

w6 9 then move onto the next question up at the top. Can you [s:1s 9 Q. Now, with regard to mitigating evidence, you

610 see that? 1 10 are not going to be given a 1ist from the Judge that

t:5 11 A, Uh-huh. e 11 says, here's a Tist of mitigating factors for you to

ft:15 12 Q. Do you want to take a second to refresh your i:9 12 consider. It's going to be up to you to decide what is

#:4713  memory? w13 mitigating, if it's mitigating at all. And some things

t1:47 14 A Okay. 4914 may be viewed as mitigating to one juror, and another

t1:47 18 Q. And that's what we call the mitigation w918 juror may see it as aggravating. And an example of that

i 16 question. Again, mitigation is a word. It's not going e 6 s drugs.

it 47 to be defined for you, but typically means to reduce or  |i:19 17 One person may say, well, this person

7 18 lessen. And in this situation to reduce or lessen the [0 18  never did drugs before, and they started taking them,

w:7 19 defendant's blameworthiness or guiltiness. i:4919  and it changed their personality. And they did this

f1:17 20 A, Uh-huh. w920 crine while they were on drugs, but they don't do then

t:47 24 Q. Now, with regard to this question, there's no w1 21 anymore, and they are better. And so that's mitigating

122 burden of proof on either side. This question is for t:09 22 to me because that's not really the way they are.

#:723  the jury. And it's for you to give whatever weight to  [41:49 23 Another person may say, no, as a society,

.11 24 the evidence you decide to give it. You Took at the 19 24 we're taught not to take drugs. And we're taught not to

i:4125  circumstances of the offense, you give it -- that may i:925  take drugs because it can change our personality. It
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w7 1 have a Tot of weight to you. That may have a little 9 1 can Tead to violent results. And that person knew

w1 2 weight. But you give it whatever weight you want to 9 2 better, and they still took the drugs. And so that is

w4 3 give it 119 3 aggravating to me. MWhere do you fall on that continuum?

f:47 4 You Took at the defendant's character and 49 4 A, Probably the second one, depending on the

1§  background, both good and bad. You take all that into  lwss 5 drugs.

w47 6 consideration and give that whatever weight you want to [ 6 Q. It would be more aggravating?

w41 T give it. Any mitigating evidence you hear, you put it  Jeas 7 A Yeah.

w:1 §  all on the scales and you weigh it. 1 8 Q. And as you can probably imagine, if any of us

41 9 And the question is, after looking at all wa §  were called upon, and we had to go to trial, we probably

w110 the evidence, giving it the weight you want to give it, |n:010  all have something in our background, something in our

w: 11 is there sufficient mitigating evidence to warrant a w11 Tives that's particularly heartbreaking or particularly

w12 1ife sentence? And if so, then you answer that question |n:n12  sympathetic. Maybe a single parent family, or there's

113 yes, resulting in a Tife sentence. Does that make sense |[wa 13  been abuse, whether it's physical or alcohol or sexual

wae 14 to you? w014 abuse. Something that's heartbreaking in our life that

1118 15 A Yes. w015 we could come up with, if we had to, and say, here's

ft:18 1 Q. Does that seem fair that we do this in a .0 16 some mitigating evidence.

w17 capital murder case, giving the jury an opportunity to | 17 So the question is not really: Is there

1818 consider all of that evidence. And if there's something [w.018  any mitigating evidence? It's putting it on the scale

1019 there, if there's something that's -- you look at that  [iw:19  with everything else you've seen and heard. Is it

4920 and you think, you know, that person doesn't deserve the [1:020 sufficiently mitigating to warrant a life sentence?

110 20 death penalty. That person deserves to live because of |w:w 21  Does that make sense to you?

w22 that. This question gives you the opportunity to do f1:20 22 A Yes.

i:16 28 that. Does that seem fair? :20 23 Q. Now, with regard to this question, do you

1:48 24 A, It seems fair. i:0 24 recall in the questionnaire, there were, there's a

:14 25 Q. And to be a qualified juror, you have to be 1028 one-page that gave you statements. And it had anything
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w1 from strongly agree to strongly disagree. s | defendant’s character, defendant's background,
0 2 A, Uh-huh. 2y 2 defendant's personal moral culpability. And I mentioned
0 3 Q. Do you recall that question? s 3 this briefly a couple weeks ago about the victim and
0 4 A, Yeah. 23 4 whether that victim was a nun praying in church or a
5 Q. And one of those statements was: Persons wn §  drug dealer on the street.
a6  determine their destiny or fate by choices they make in  [w:z 6 Does it matter to you who the killer
w1 life. And you put "strongly agree.” s 1 kills, or is it more important the fact that he killed?
TR A. Uh-huh. nz §  He's a killer, and that's the reaction he had was to
et 9 Q. Tell me what your thinking was on that. s 9 ki1l somebody?
1:21 40 A. 1 guess it goes to how you are just saying a 1:28 10 A. T guess it would be the second. Of course,
mat 11 second ago, things that you do or things that you say 11 1ike you said, or I don't remember who said. But if it
i 12 will determine a lot of things that happen. w4 12 was a police officer, it would be entirely different.
113 Q. Okay. And comparing that, the very next a0 43 Well, T guess it --
war 14 statement says: A person's destiny or fate is 1 14 Q. Well, that would make it capital murder,
w15 determined by the circumstances of their birth and their [w:415  actually. Just by nature of it being a police officer,
1:016  upbringing. And you put, “I disagree.” And we probably w16 A. Yeah. But I mean, well, what I'm saying is
s:1 47 all can think of people that have come from bad a4l Tike I quess, well, if it's his duty to defend himself,
1 18 situations or bad family 1ife or heartbreaking w218 and he can kill someone. But, yeah, I think it would
w19 incidences in their life that they were able to overcome |s:19  probably be the second. Because, like you said, I think
12120 that and become successful in life. a0 if a drug -- drug dealer killed another drug dealer, it
1 24 And on the f1ip side, we can probably all w21 would still be the same to me.
i:1 22 think of somebody who had everything. They had family. s 22 Q. Just the fact that they killed, that they took
w123 They had both parents. They had material wealth. 23 that step to kill as opposed to resolve their
w24 Everything that a child could want to be happy, but yet Ju:u24  differences.
w225  they still turned out rotten. Like the Menendez 1:2 25 A Yes,
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#:2 1 brothers. That's a perfect example. 1 Q. And would it make a killer any less dangerous
2 2 A, Uh-huh. 4 2 based on who he -- does it make him Tess dangerous
2 3 Q. Tell me what your thinking was when you put you |w:u 3 because he killed a drug dealer or he killed a nun or,
:2 4 disagreed that someone's fate is determined by the a4 no, just the fact that he's a killer and he's dangerous?
2 5 circumstances of their birth and their upbringing. #:25 9 A. I think -- well, yeah, I mean, he's still a
f1:2 § A. I think fate is -- I don't think there are 1ike |25 6  killer, T think a Tot of people probably were
w7 any environmental -- well, there could be actually. But |5 7 sympathetic because it is a nun.
w2 § I don't think, well, tike you said, there are a lot of  [u:s 8 Q. Okay. Let's take that one step further. Let's
wz §  people out there that do overcome difficulties in their |was 9 talk about the victim's family. Let's decide -- Tet's
w210 Tife. i:10  assume that there is a person that decided they want to
t1:2 11 And I think it's what is instilled in you w541 Tive the good Tife, and they didn't want to have to work
:212 by your parents and your family. But I think there are |w:s12  for a living. So they are going to go rob a 7-Eleven,
w2 13 other circumstances, your friends, the people you hang  |[:2513  and they are going to kill any witnesses that get in the
w2 14 around with also help you decide what to do. But in the (w514 way because they want to get away with it.
w215 end it's how you, as a person, act on anything at all. |25 15 S0 they decide on the way home from work
:2 16 Q. Okay. And that's kind of what that question w2516 to stop at a 7-Eleven, and they go in and they rob the
w:3 17 contemplates, is you taking into consideration all those {2517  clerk, and they take all the money, and they kill the
318 things you are going to hear and what weight you want to |25 18  clerks so that there's no witnesses. They don't know
s 19 give it. When it comes to character and background and |w:2s19  this person from Adam. They don't know if they have a
w20 it could be bad character and bad background as well. 1:3 20 family or not. They don't know what impact his death
321 And you give that whatever weight you want to give that w2521 will have on the family.
22 as well, 1:25 22 And compare that to a person who decides
1:23 23 With regard to that question, it seems to 1:5 23 to rob a 7-Eleven in the neighborhood where he grew up.
w24 focus, other than the phrase, circumstances of the 1:5 24 And he picks that 7-Eleven because he knows that family,
1325 offense, it seems to focus on the defendant. The 1:5 25 and he knows them very well.
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s 1 These are close friends of his that have a1 Q. And you can imagine the same would be true for

t:5 2 had him over for dinner and had him sleep over and have |s.r 2 somebody accused of capital murder, that they've

5 3 Toved him and supported him. But he also knows when .1 3 probably got a parent or a -- you know, somebody in

w5 4 they work, and he knows how much money that they keep .7 4 their family that Toves them and supports them and is

w25 5 behind the counter, and that's who he's going to choose |z §  willing to come testify for them.

25 6  torob. And he goes in, and he robs his friend. And as w7 6 A. T would hope so.

25 7 soon as his friend gives him the money, he kills his a1 Q. Let's assume it was a mom. And all moms that

w25 8 friend knowing how it's going to impact that friend's s §  testify are going to take the stand and say, I love my

s §  family, this family that loved him. Is there a s 9 child. And because I Tove them, please don't kill my

s 10 difference in those two scenarios to you? w340 child. How would that argument sit with you?

f1:26 11 A No. ft:28 11 A. Well, I don't know if it would be an argument

1:26 12 Q. Still the fact that he killed is just what's #: 12 because I quess I say I would hope he or she had someone

#:613  important? #:0 13 there to support him, but I think it would just be

5 14 A. In that situation, yeah. w814 support Tike for that person.

ft:26 15 Q. Do you have any nieces or nephews? tt:28 45 Q. Have you ever heard that phrase: There are no

t1:26 16 A Twill, #:8 16 atheists in foxholes? There's no atheists in wartime?

t:25 17 Q. You will? t:28 17 A No.

t:26 18 A. Yeah, my sister is expecting. it:0 18 Q. What do you think that phrase might mean?

t:26 19 Q. When is she expecting? tt:28 19 A. There are no atheists in wartime?

ft:25 20 A, Actually, probably soon. f1:28 20 Q0 Yes.

ft:26 21 Q. Like within the month? t:28 21 A. T guess people tend to --

f1:26 22 A, Yeah, 11:28 22 MR. SCHULTZ: Excuse me just a moment.

1:26 23 Q. Does she Tive locally or -- s 23 Judge, may we request a very brief recess?

1:26 24 A. No. She lives in Minnesota. :28 24 THE COURT: A1l right. Ma'am, I'm going

t1:26 25 Q. MWere you planning on seeing her when the baby 1825 to ask you to step out for just a few minutes, and we'll
114 116

w6 1 was born? e 1 call you back in a 1ittle bit.

126 2 A Yes. iy 2 VENIREPERSON:  Okay.

1:5 3 Q. Do you know when her due date is? s 3 (Venireperson Nguyen not present.)

1 4 A. Her due date is the beginning of October. 2 4 THE COURT: A1 right.

war 5 Well, yeah, the beginning of October, but we think she's |tz 5 HR. SCHULTZ: Sorry to interrupt, but I

wwa §  probably going to be within the next couple weeks, two | 6  think it's dispositive. Ms. Lowry has done some

war T weeks or so. s T investigating on the Tarrant County issue.

w7 8 0. So this is probably the first grandchild, first |2 8 KS. LOWRY: Judge, we've talked to the

war 9 niece or nephew for you? 19§ probation department -- or Kenneth Moore, up in our

1:27 10 A, Uh-huh. w:3 10 office, has talked to the probation department over in

tt:21 114 Q. Let's assume -- do you know if it's a little e 41 Tarrant County. Ms. Nguyen was apparently -- her

w112 boy or a little girl? s 12 probation was modified June 1st of 2001 to nonreporting

t:01 13 A It's a girl. :9 13 status. However, her probation does not formally end

1:07 14 0. Let's assume this 1ittle girl is born, and you [ 14  until October 12th.

w115 Toved her very much. And when she got older, she got in |15 THE COURT: Okay. Do you agree it's

w:7 16 trouble. You can imagine you would probably still love |was 16  dispositive?

.1 17 her and support her even though she got in trouble with s 17 MR. HIGH: Yeah.

w18 the Taw; is that correct? :29 18 MR. GOELLER: I think she's absolutely

w7 19 A, Uh-huh. w19 disqualified as a juror because she's under legal

.27 20 0. And if she needed you to testify as her aunt to |20 20  accusation for theft.

w21 say, I love her and I support her, you would do that as |20 21 MR. SCHULTZ: Perhaps falsely, however.

w122 a loving aunt? 11:30 22 MR. GOELLER: In addition, her having

i1:27 23 A, Uh-huh, 1:023  committed perjury on two occasions, perhaps aggravated

21 24 Q. Wouldn't you? 1:024  perjury.

17 26 A Yes, t:30 2 MR. SCHULTZ: In the alternative, would
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0 1 you agree to excuse her by consent? 41 1 I believe you don't know any of us; is
:0 2 THE COURT: If you would, tell Ms. Nguyen o 2 that correct?
i 3 that she's finally excused, and ask Leslie Linden to a1 3 A, No, correct.
wan 4 step in. o 4 Q. And you don't know the defendant?
f1:0 9 THE BAILIFF: Yes, Your Honor. #tyr 5 A, Correct.
19 6 THE COURT: I've got to step down at 41 6 Q. Now, before we get into the very important
wa 1 1155, 7  questions relating to the death penalty issues, I have
45 8 (Discussion off the record.) a1 8 been instructed by my co-counsel to inquire of you how
45§ THE COURT: A1 right. I understand that #t4r 9 much that star bed is that you have in -- it must mean
w4510 our efforts were fruitless; is that correct? #4110 something to them. It means nothing to me.
t1:45 11 MR. GOELLER: Yes, sir. f1:41 11 A. T know exactly what they mean. I work at a
f1:45 12 THE COURT: Let's ask Leslie Linden to w112 store called Just Little Western. And depends on if you
4513 come in. w13 want it in a twin, queen or king size.
11:45 14 (Venireperson Linden present.) t1:4 14 Q. We need to know about the king.
i1:45 15 THE COURT:  AT1 right. Leslie Linden? t1:48 15 A, And you want it decorated? Okay. I think
11:45 16 VENIREPERSON: Yes, I am. 416 it's -- I want to just off the top of my head, but, you
t1:45 17 THE COURT: Your face looks familiar. Did w17 know, I am under oath. So I'm going to have to defer
n6 18 we talk at the first -- at the first -- the first time #4618 for you to call later because I think it's about 500,
#1619 you came to court? w19 560, something like that,
tt:46 20 VENIREPERSON:  No. i1:48 20 Q. Is it shaped like a star? Is that why it's
t1:4 21 THE COURT: Okay. I just want to remind w4921 called a star bed?
14622 you that when you did come to court that first time f1:48 22 A No. Actually it's a bed that's made out of --
w4623 there were about 200 of you. 423 1 want to say pine. And she can decorate it with
f1:45 24 VENIREPERSON: Yes. #4624  cowhide in the star -- a shape of a star, or you can
i1:4 25 THE COURT: I put everybody under oath. #4825 have a cutter or whatever. Anyway, it's personalized
118 120
w6 1 And the oath was to answer truthfully to anything asked s 1 and decorated, but I don't own that store, so...
#1452 by the Court or the attorneys. Do you recall that? 8 2 Q. Anything else?
45 3 VENIREPERSON: Yes, I do. a3 HS. FALCO: That's it. Thank you.
45 4 THE COURT:  You are still under that oath. 4 4 VENIREPERSON: I'm glad to know that you
46 9 1 want to ask you to be seated right here, and the e §  Tike it, though.
6 6  attorneys will ask you questions. ft:4 6 Q. (BY MR. SCHULTZ) What we're doing at this
e T VENIREPERSON:  Okay. e T point is an individual examination of the jury. And
45 8 THE COURT: ATl right. Mr. Schultz? w49 8 it's not, when I say examination, I hope you are not
T MR. SCHULTZ: Yes, sir. 49 9 nervous because this ought to be relaxed. It's not --
t1:45 10 VOIR DIRE EXAMINATION #4010 I'm sure it's not delightful to anybody.
s 11 BY MR. SCHULTZ: 49 11 It's not fun to us, really, but it's a
t1:45 12 Q. Good afternoon. #4912 process that's extremely fair and extremely American and
f1:46 13 A Hi w13 extremely open. And we encourage views, whatever they
f1:45 14 Q. My name is Bill Schultz. I'm one of the #4914 are, and respect them. There's room -- there's room in
w4615 assistant district attorneys representing the State of 915 America for -- for everybody that's at least tolerant of
416 Texas in its capital prosecution of Ivan Cantu. Next to | t:e16  other people‘s views. And we are and Mr. Goeller is.
w17 me is Ms. Gail Falco. And next to her is w17 There are no right or wrong answers at all here.
i:0 18 Ms. Jami Lowry, and we're all three assistant district f1:49 18 And it's also possible that a person could
w19 attorneys representing the State in this case. w19 be absolutely fine as a juror in one type of case and
t1:47 20 At the other table is the defendant Ivan 4920 absolutely unable to be fair in another. Not that they
w21 Cantu, And next to him in the middle is Mr. Don High, g2 are unfair people but because either their background,
4122 and to your far right is Mr. Matt Goeller. Both of the #4922 their upbringing or their special circumstances, there
w4123 latter two gentlemen are very fine and honorable 114923 15 no way that they -- that the way they would approach
w24 attorneys engaged in the practice of law in Plano, w24 these cases would truly be based on the evidence. But
4125 Texas. 3028 there would be constant influences of other stuff that
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really wasn't evidence in this case. Does that make
sense to you?

A. T, totally,

Q. And why I say that, I'm thinking to myself,
suppose this were some crime in which a defendant were
accused of kidnapping and assaulting a young child in a
sexual kind of way.

Let's just say, suppose a juror came in
who had had that when he or she was 1ittle, had that
happen to them. Or perhaps had a child who had been
abducted and those same things that would happen.

It's easy to say, why, sure. I could just
follow the Taw and Took at the evidence. But when you
start thinking about it, I mean, that's big stuff. And
that's stuff that it scars you for Tife. It certainly
affects you for 1ife, and to say that you could ignore
it and that situation is silly. Don't you think?

A. T agree, in that exact situation, yes.

Q. Okay. I mean, I can't imagine. I mean, some
day if we ever end up prosecuting -- if we ever
apprehend a lot of people and start prosecuting them for
what's happened in New York or in -- in Washington some
day, they'11 have to get juries for that, somebody
that's in those buildings or had somebody in those
buildings.
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are required.

Let me give you some examples. Obviously,
['nm getting to the death penalty. Because on your
questionnaire, that is certainly -- you've been
forthright about it. And I respect, not only your
views, but your willingness to just state your views,
and you may keep that quiet to yourself. If you want to
be, you can be the kind of juror that would just say the
right things to me, and I would say, well, she would be
fair to the State,

Next thing I know, you are on the jury,
you know. And maybe because of your views you wouldn't
be fair to the State. Do you follow what I'm saying?

A T do.

Q. I'mnot saying that. MWe're not there yet. I'm
not saying that, but you have been honest about it, and
I'm on notice that -- and I'11 be frank with you.

I'n - just from your questionnaire answers, I'm already
concerned about your ability to -- to Took at our case
fairly just because of your views of the death penalty.
I'm wondering -~ do you think that's a fair take on my
part?

A Of what points? Because if you -- to me, I'm
very up front on -- I think that the death penalty is
harsh. However, there are many cases where the death

1154
11:5
11:5¢
1:51
1191
151
1§

OO 4 O U u GO PO —

f1:51
TH
t:51 10
1:51 11
1:51 12
1:51 13
151 14
1:52 15
1:52 16
15 17
1152 18
11:52 19
1:50 20
11:52 21
1:52 22
11:52 23
1152 24
11:5 25

122
I mean, sure, they could say, I'11 follow
the law, and I'11 be a robot about the evidence. But if
they would be honest, how could you be? How could you,
like, keep in your mind only -- only what's being
presented as evidence and not worry about the result and
all of that? Do you know what I'm saying?

A. Tdo. The only thing that I believe, however,
and I have a very very firm belief of is that, as this
man stands here, he's innocent until proven quilty.

Q. Right.

A. As is anyone who comes before any -- any jury.
And so, again, it is a tragedy and all of us have
mourned and cried over what has happened. However, when
those people come and are before a jury trial, they have
to be proven that they have conspired. But I do agree
with you that certain life events can taint or can sway
a jury member.

Q. Right. And there are probably very few things
in our society about which people are so passionate that
they would actually say, no matter what the law is, I'm
going to be honest and tell everybody, I don't believe.
Because of my personal views on a particular thing or my
personal experience, no matter how hard I tried, that I
would give it everything I had, there is no way that I
could give fair consideration to all of the things that
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penalty is the means of action.

Q. I'msorry.

A. Imean, I am conservative. However, I think in
certain instances, if somebody shoots somebody in the
head at point-blank distance, then, yes, I think that .-
that that possibly would be a motive for the death
penalty. As opposed to an instance where it's an
accident, the revolver goes off and --

Q. Okay.

A. Do you see what I mean? There are certain
instances where I would say, yes, a death penalty is
warranted. Or somebody who has history of criminal
actions with a qun or a history of crime where it has
escalated, and you see the personality or their life in
society as it unfolds.

Q. Okay. Let me tell you where I was coming from.
And T hope you didn't -- [ wasn't being critical when I
said, I have some concerns because of your answers. If
you took it that way, please don't, because that's not
where I'm coming from. When you were asked: "Are you
in favor of the death penalty," do you remember your
answer to that?

A. I thought I said, yes.

Q. May I approach the --

A. Please let me see it, again. I want to tell
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#:58 1 you when I walked in for this -- e 1 were -+
1:55 2 Q. I know. f1:58 2 Q. Okay.
f:55 3 A. -~ T was quite shocked. f:5 3 A. Imean, I quess -- I quess probably No. 2 would
55 4 Q. I apologize. That's fine because a Tot of w:58 4 have been better. But I use the word, I quess I look at
t:s5 5 people -~ s 5 the word: Do I favor it? No. I don't favor that
f1:55 9 A. Okay. Well, I do believe that there are w:8 6 method of choice.
#:55 1 innocent individuals who are found guilty. And later,  [sws 7 Q. Okay. I'mwith you. I mean, I' bet you and
mss 8 yes, I do agree with this. However, at the same time, I |wss 8 I would agree, we wish we didn't have to have -- we wish
s §  do find that as evidence, I guess it's more in the 5 9 we didn't 1ive in a world where we even have to worry
13510 evidence that is prepared in front of you. If the w:55 10 about whether to have a death penalty or not.
i:55 41 evidence shows that -- that somebody shooted -- shot, f1:5 11 A. Right.
t:56 12 sorry, a gun -- at point-blank range. f1:58 12 Q. Kind of Tike war. I know we got to wish we
1:55 13 Q. Fired. 11: 13 were in a place where we don't need attack aircraft and
f1:56 14 A. Okay. That's a good word. They fired a shot m:50 14 things Tike that.
w:56 15 at point-blank range, then my feeling is they have 1t:58 19 A. Right. Right. Yeah, in a favorable world none
1:56 16 crossed that barrier and have disdain or no feeling for |16  of that would. And I guess -- I quess I probably should
#:5 17 Tife of the person that they have -- they have done this |wss17  have circled 2.
w518 to. f1:59 18 Q. Okay. Okay.
t:5 19 Q. Okay. Can I stop you just a second? f1:59 19 A. But I -- I would hesitate, or I don't want to
tt:56 20 A Yes. 1:590 20 say hesitate. I would think very long and hard.
11:55 21 Q. You see that first question up there? Are you  [11:59 21 Q. I hope you would. I mean, contrary to what you
i:56 22 in favor of death penalty? Do you see what you circled? |wse22  might expect from the prosecution, the object of this
11:56 23 A Yes. 1:9 23 trial is not to create an injustice for it to somehow
f1:56 24 Q. That's the first -- it's not critical. That's  |+:5924  bamboozle the jury with running along with us and doing
n:56 20 what gives me concern. If a person says he or she is #:9 25  our bidding. That's not the object. This is a
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w: 1 not in favor of the death penalty, that doesn't make 0 1 democracy. And if what we're doing is right, 12 people
55 2 them disqualified, of course. w9 2 are going to know it and vote that way.
f:56 3 A. T quess I used the word favor. Am I in favor 159 3 THE COURT: Mr. Schultz, even though this
wss 4 of it? No. Idon't favor that means of action handed [ 4  1is a democracy, I must assert my own prerogative. I
#:s6 5 out Tiberally or just nonchalantly. I think it has to  |su: 5  tell you what, we're going to break for lunch. And I'm
.7 6 be extremely thought out. Extremely -- I guess I treat [u:9 6  going to ask you to come back at 12:45, and we'll
w:s1 7 1ife and the giving or taking of 1ife very seriously. t:59 1 continue with this. So you can grab a real quick bite
w:1 § S0 I'mnot in favor of using the death penalty, but, 1 8 someplace.
s 9 yes, in society it is needed. 1:59 9 VENIREPERSON: Okay. Thank you.
1:57 10 Q. Okay. Well, dome a favor. Look down at the 1:58 10 THE COURT: We'll be back and continue at
t:711  next one. Kind of on that same first page there: Which [wse 11  12:45.
u:712  of the following statements best represents your i1:59 12 THE BAILIFF: AT rise.
.13 feelings about the death penalty? 2:00 13 (Lunch break.)
ft:57 14 And I think you'll see why I have some 12:00 14 (Open court, defendant present.)
s:57 18 concerns. See the one that you circled? f2:56 15 THE COURT: Do we have anything to say?
1:57 16 A Yes. 2:55 16 MR. SCHULTZ: I've got something quickly
s 17 Q. Mhen someone says, I do not believe that the 58 17 to put on the record.
15718 death penalty should ever be imposed -- and we're 2.5 18 THE COURT:  A11 right.
:5719  starting to communicate. You can see where I might f:55 19 MR. SCHULTZ: It's small, but Ms. Lowry
1:7 20 think this juror could be a problem for the State. Do |s:s520  will address the Court.
w5124 you follow? 1:5 21 MS. LOWRY: Just for the record purposes,
f1:57 22 A, Yes. My personal feeling is a lot of this is wss 22 as I was coming back up from Tunch, the juror who had
i:57 28 0 precise and so worded that it doesn't give you Teeway |wss23  been on the stand previously was talking out with a
w5 24 for certain exceptions or -- I'd -- like No. 4, I'mean, {uss24  transfer staff when I walked by. She mentioned to me
m:025 1 could render -+ I just never felt like any of these 525 that she did check on the bed to see how much it was and
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wst 1 just kind of engaged me in that conversation. And I o 1 as we're done with the present juror that's on the
s 2 said, thank you. It's nice, and I walked off. It o 2 witness stand, Ms. Lesiie Linden, we would ask for a
st 3 wasn't anything other than that. s 3 brief recess until Thursday, September 27th, so that we
51 4 THE COURT: How much is it? 0 4 may take Juror No. 122, Shala Jones, in order.
51§ MS. LOWRY: 610. o 5 The reason we ask for this brief recess,
51§ THE COURT: Okay. Well, with your o 6  Your Honor, is because, as the Court's well aware and
st 1 handsome salary, it will be a piece of cake. o T the record certainly reflects that we have only one
51 8 HR. SCHULTZ: Cow skin is extra, though. wo §  peremptory strike remaining, we have looked at the order
51 9 MS. LOWRY: I don't Tike the cow skin. e 9 of the last .- the jurors that have appeared before the
f2:51 10 THE COURT:  AT1 right. w10 Court, the Tast few days of the upcoming days. And we
12:57 11 MR. GOELLER: Yes, Your Homor. I need to w11 have arrived at a strategy and formed certain opinions
w12 make a few motions and put a few things on the record. |1 12  as to how we are going to make an intelligent use of our
s 13 Your Honor, first of all, in regards to Juror No. 122, w13 peremptory strikes. We have some reservations about
.58 14 that would be. et 14 Juror No. 27, and we were perhaps --
s 15 THE COURT; Shala Jones. 01 15 THE COURT: Hey, wait a minute. There's
12:5 16 MR. GOELLER: Yeah. Juror Shala Jones, we  [sm01 16  no Juror No. 27.
s 17 were given a fax that she sent to the Court, and we'd 1 47 MR. GOELLER: I'm sorry, Juror No. 122,
1:58 18 ask that that fax be made part of the record in this ot 18 Shala Jones -- thank you, Your Honor -- scheduled for
s 19 case. ot 19 Thursday, September 27th. And in our overall strategy,
f2:58 20 THE COURT: A1 right. I tell you, she's mot 20 we have to be concerned about that juror based on her
s 21 not here today. o 21 questionnaire, based on the facts she has sent to the
12:58 22 MR. GOELLER: I understand. w22 Court. And if we are going to take her out of order, we
f2:58 23 THE COURT: And she is coming up later. 0123 would object.
f2:56 24 MR. GOELLER: Yes, I understand. 01 24 And we object on the grounds that it
f2:56 25 THE COURT: Go ahead. o 25 violates my client's 14th Anendment due process rights
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58 14 MR. GOELLER: And I have been given a ot 1 and Article I, Section 3, Section 19, and Section 10 of
s 2 proposed schedule of individual voir dire for the week  fmu 2 the Texas Constitution because now, by taking her out of
s 3 starting Monday, September 24th. And I would ask that  [wer 3 order, to our detriment, we are not able to exercise our
s 4 the proposed voir dire schedule be made a part of the e 4 remaining peremptory strike in an intelligent manner.
s 5 record, as well, and may that be part of the record, 0 9 And based on that, it would violate my
8 6 Your Honor. e 6 client's rights under the United States Constitution and
s 7 THE COURT: Yeah. This -- this last e 1 the Texas Constitution. Specifically, Amendment 14 of
s 8 piece? o §  the U.S. Constitution and Article I, Section 3, Section
258 9 MR. GOELLER: Yes, sir. mee § 19, Section 10 of the Texas Constitution and Article
125 10 THE COURT: Yeah, sure. 10210 1.04 of the Code of Criminal Procedure.
001 MR. GOELLER: The one I was handed to by f3:00 14 THE COURT: Say, what's the date on that
s 12 court staff just about five minutes ago. 10212 memorandum from Shala Jones?
:59 13 THE COURT: Yeah, sure. 0 43 MR. GOELLER: September -- it says on the
2:59 14 MR. GOELLER: And I noticed that on that w14 fax cover sheet, September 17th.
5 1§ voir dire schedule for the week of September 24th that [0 15 THE COURT: AT right.
15916 Ms. Shala Jones is scheduled to appear for individual 13:02 16 MR. GOELLER: 2001.
s 17 voir dire on Thursday, September 27th. 0 17 THE COURT: And that's the same day that I
2:59 18 THE COURT:  Right. 018 gave it to you folks. So y'all have had it since that
12:59 19 MR. GOELLER: The Court -- or the defense mefd  time, and I also indicated several days ago that we
1:5 20 notes that she is a No. 1 and would also note that the w020 could do Shala Jones, 25th, 26th, and 27th, and asked
wss 21 fax that she sent to the Court indicates a strong desire |ww2!  you if there was a preference to which there was no
s 22 not to serve on this jury. Or at least indicates a e 20 preference. Thus, the list and the schedule.
s 28 strong desire not to serve during pertinent times that |10 23 So you've had ample opportunity to
w3 24 this case would most 1ikely be in trial. ey 24 complain about where she fits. But I tell you what?
12:59 25 In any event, Judge, at this tine, as soon  [rm;s25  Where do you want to put her? MHhere do you want to put
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me 1 her? MHhat day? What's the first day she's going to be  |was 1 make you happy, Mr. Goeller?
w0 2 back? Yeah, and I don't have the memorandum in front of [ies 2 MR. GOELLER: Would that -- if she, if
w3 you right now. T can get it if you are having trouble  |wa 3 we're going to go -- if she's brought in Monday, and
o 4 with it. Give me a copy of that memorandum. e 4 she's the next juror we do after this one, yes, Your
308 5 THE BAILIFF: Yes, Your Honor. o5 §  Honor.
309 THE COURT; Does the State have their 1305 6 THE COURT:  Okay.
o T copy? Let me see your copy. o 1 THE COURT:  ATT right. Then, Billy, get
o 8 MR. GOELLER: Yes, sir. w01 8 ahold of Janie and tell her to call Ms. Shala Jones and
500 9 THE COURT: Okay. She's going to be gone, o §  tell her that she's been rescheduled from the 27th when
o3 10 now she was scheduled to be out of town the 28th through [mw 10  she was expected to come in Monday afternoon at one
mo 11 the fst. And she asked to be assigned. She would have [mwrf1 o'clock. All right. Is there anything else from either
w0012 come in on September 21st, but she faxed us on September [mwr12  side?
013 17th and said that she requested, because of business .07 413 MR. SCHULTZ: Just to be sure, so there
wo 14 arrangements, to be rescheduled. And for several days  [ww 14 isn't any problem, the fact that, I quess, she's still
moe 15 prior to the 21st, I brought up Shala Jones's name and  [wer 15  out of order. It's just that she is not going to get
w16 was told by both sides we still had ample time to take [0 16  any more out of order.
o 17 up her matter. 01 17 THE COURT: No. And I tell you what,
f3:04 18 And, finally, I suppose it was -- it was o 18 she's out of the order at this point with the agreement
w19 within the Tast couple of days that, in fact, I quess it w19  of both sides.
w20 was on -- yeah, it was yesterday. We finally indicated jior 20 MR. SCHULTZ: I just want to make sure
w0 21 she could be scheduled 25th, 26th, 27th to accommodate |21 that the Court's correct in that assumption.
100 22 her vacation. There was nothing from either side at 13:07 22 THE COURT: Yeah. That she's going to be
w0t 23 that point. But I'11 tell you what, we can -- we can w28 taken up on Monday?
100 24 move her up to the -- we can move her up to the -- to f3:00 24 MR. SCHULTZ: No. That they don't have
105 25 the 24th, I guess. o 25 any complaint about the fact that she's out of order.
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1305 1 #R. GOELLER: Judge, part of -- part of my  Juwwr 1 It's just that they had a conplaint about waiting until
mos 2 concern is yesterday the Court told us that we would -~ [wwr 2 Thursday for her. What I see is the problem in this --
wes 3 the order of -- the batting order of today, so to speak, |mar 3 and it's not critical -- as I see the problem, their
res 4 would have been Stratton, Linden, Jones, Nguyen, Peters, [wm 4  position could be, well, we had to take an unacceptable
w05 §  and Odom. o §  juror knowing we're down to our last strike because
f3:05 THE COURT:  A11 right. wo 6 we're worried about Ms. Jones not getting kicked as a
05 7 MR. GOELLER: And that Jones being 122, o T one, and, therefore, they say we need an extra
w05 §  Shala Jones. s 8 peremptory challenge to cover the situation we were in
305 9 THE COURT: Weren't you here when we said wa 3 to which we didn't agree. That being, taking her out of
130510 we were rescheduling her? Shala Jones? wos 10 order and forcing us to make a strike decision thinking
13:05 11 MR. GOELLER: I'm sure I was, Your Honor. 108 11 about her in the back of their mind.
150512 The Tast thing the Court told me last, I was never -+ I [ 12 [ quess all I'm saying is, if the
1513 don't recall where she was going to be put in. But I e 13 complaint, come Monday, is still going to be she's still
mos 14 Kknow the Court said, at the close of business yesterday, [mm14 out of order because we've been doing some 150s before
s 15 that's who we are going to do today. 108 18 we were doing some 120s, I'd like us to know about that
13:06 16 THE COURT: That's where she was w16 so we can at least be thinking protectively of the
mos A7 originally scheduled. But if you read the memorandum,  |1a17  record and thinking of a way to -- to thwart that avenue
05 18 she asked to be rescheduled and we did. And I s 18 of opportunity.
w5 19 specifically said we could do her the 25th, the 26th, 13:08 19 THE COURT: But that's what I understand.
mos 20 and the 27th. So here -- here is what I'm telling you. |20 You are going to be happy if she's scheduled first thing
13:05 21 Today is the 21st, I'm not going to ask w0 21 Monday afternoon?
1506 22 her to come in today because I've allowed her to do her [0 22 MR. GOELLER: Yes, sir.
w0623 business thing today. But if you are that concerned 13:08 23 THE COURT:  So, and Tet me add something
s 24 about it, then we'll bring her in Monday afternoon. e 24 else just to add to the scenario, just so it's real
m0s 25 We'l1 have her come in Monday afternoon. And will that |9 25 clear. I asked both sides, if all sides would be
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e 1 agreeable to striking all the ones and the fives. The w2 1 shocked at kind of this -- what was before me and the

e 2 State said they would be happy to do it. The defense w2 responsibility of it.

o 3 didn't want to do it. So if the -- if the defense 12 3 I -+ I truly believe that the death

e 4 doesn't want to get rid of the ones and the fives, w12 4 penalty is extremely harsh. I think it only in extreme

o §  that's fine with me. A1l right. w2 9 cases is when it should be used. I don't necessarily --

309 § Would you tell Janie to bring Ms. Shala w2 6§ [ don't Tike the death penalty. I don't agree with it

e T Jones in at one o'clock on Monday? w13 1 in cases where there's any doubt that -- and I mean, I

09 8 THE BAILIFF: Yes, Your Honor. i3 8 guess, with forensic evidence, proof, just beyond a

e 9 THE COURT: In fact, just tell her to come w9 shadow of a doubt for myself. Because I -- and I guess

w10 in. I'd rather tell her myself. 1310 that's where I say, I don't believe in it unless extreme

3.9 11 Say, for the record, when we're talking w11 measures are needed. I -- it's very -- it's a very very

w12 about ones and fives, what we're talking about is the w12 serious decision.

1) questionnaire that the jurors answered. And on the very | 1nn 1 And in some cases, if there are doubts,

w14 first page of every questionnaire are five questions, 144 then 1ife imprisonment is more of an avenue that I would

w15 numbered 1, 2, 3, 4, 5. And ones and fives are people 115 favor than in evidence -- than having somebody put to

w016 that circled either question No. 1 or question No. 5, 11316 death because of their actions. Does that make sense,

w1017 which have to do with their feelings on the death 17 or am I going around in circles?

1018 penalty. We're going to move Shala Jones from September | 13118 Q. That sounds Tike about what you might hear from

11019 27th to Monday at one o'clock. All right. Is there w1019 11 other people if you became the 12th juror in this

w1020 anything else to put on the record before we start? w20 case. That nobody -- nobody but a ghoul, some fiend,

f3:10 21 MR. SCHULTZ: No, Judge. 421 perhaps a savage would 1ike the death penalty, that

f3:10 22 THE COURT: Let's get Ms. Leslie Linden 422 would think that's wonderful. 1 doubt if the

023 back in here. 1423 executioners enjoy doing it.

311 24 THE COURT: Ms. Linden, I just want to 3.4 24 I mean, I know we all Took at work that

11125 tell you you are still under oath. 25 satisfies us and provides meaning. I hope that's not
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1 VENIREPERSON:  Thank you. i 4 the only job they do down there. Because I wouldn't

1 2 THE COURT; Did the State -- have you 1 2 think anybody -- they wouldn't be very busy. We don't

w3 passed? w3 do a whole Tot of them numerically, I quess.

11 4 MR. SCHULTZ: No, Your Honor. 1t 4 A, Iquess I just feel, you know, if somebody

1 9 THE COURT: Go ahead. wi §  confesses to it.

1t B MR. SCHULTZ: You informed us that T Q. Right.

i 1 democracy was over. . A, So it's blatant evidence or evidence that draws

31 8 THE COURT: AT1 right. The democracy is i 8 you straight to that conclusion. Period.

i 9 back in effect. 9 Q. Uh-huh.

31 10 MR. SCHULTZ: Thank you. 34410 A. Those are instances where in society, them

41 44 VOIR DIRE EXAMINATION (CONT'D) w11 being allowed to just -- even if it's the 40 years.

w12 BY MR, SCHULTZ: 34412 Q. Uh-huh.

1 13 Q. Kind of on the same subject what I told you 0413 A. That they will be able to go back into society.

w14 earlier, just from the answers, I think I got one take 11514 And you need to really evaluate what that life

w1119 on you about the death penalty. And what you are saying | 515 imprisonment means versus the death pemalty.

w1216 now, I don't get the same feeling from you -- f3:15 16 Q. Okay.

1217 A Okay. 15 17 A Okay.

.12 18 Q. .- as the answers. MWhen asked for the best 315 18 Q. Here's what I'm -- here's what I think I'm

w19 argument in favor of the death penalty, you said 519 hearing from you. But if I've got it wrong, correct me.

1220 “extreme premeditated.” You didn't know. And you put, 11520 Because I'm going to operate on what I think I'm

w2l "I don't agree with the death penalty." 1521 hearing. So if I got it wrong, help me. You have a

f3:12 22 A. T think honestly, when -- when I came to jury 11520 huge concern with the possibility -- you don't Tike the

223 duty, I just assumed it was, you know, not quite. It 1523 death penalty and wish we didn't have to have it in our

1224 was -~ I totally assumed it wouldn't be as serious. And 1524 society for starters 1ike everybody. You don't --

1225 then I think, once it was explained, I think I was quite 3:45 28 A. No. Backtrack, because there are certain
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w15 1 people, Jeffrey Dahmer. There are certain people in w7 1 war camps or wherever we put them.

5 2 society, I would not hesitate. 47 2 Q. That's pretty bad.

15 3 Q. Okay. 7 3 A That's really. No. I could say there are a

3:45 4 A. That, no, thank heavens, that is an avenue to a1 4 Tot of other things that could be worse in a multiplied

45 5 pursue. mi § avenue. But, yes, it is very very bad, killing somebody

345 6 Q. Then you understand my -- e 6 that's innocent.

15 1 A Right. i 7 Q. And, in fact, actually some of the things that

15 8 Q. You understand how we're communicating. But 4§ you've said at Teast suggest that you might hold the

w15 9 when - when -- all the things you say, I agree with. I 18 §  State to even a higher burden on some of this than the

1510 think the death penalty is harsh. I think it is w10 Taw requires. But when I talk with you, you are so

w511 certainly harsh if the defendant would want to be fse 11 reasonable, I'm sure it's probably it's just the

11512 executed. It may be harsh anyway but -- but for sure -- | mnu12  questionnaire and hok it was worded.

1513 we don't know about this case. If I were guessing, I 3:48 13 You used the term a couple of times about

w15 14 would guess the defendant doesn't want to be executed. wis 14 it being premeditated. You at least use it over on

15 T don't think most people would if they had a choice, w19 that -- on the second page. What's the best argument?

w516 right? f3:18 16 A Uh-huh.

115 17 A. Correct. Choices, no. But did what the 18 17 Q. Extreme premeditation, which I'm thinking, I

618 actions of that person do, cause the death of another 1818 mean, an obvious example of extreme premeditation is

11619 person in such that I guess what, where I go with it is, 1419 probably what happened in New York and the Pentagon.

w1520 if their actions are such that they have -- have killed, 1120 Apparently, it's not only been premeditated, it's been

w1521 have proven, then their society rights to their own wis 21 planned for years, from what we read. So that sort of

w1520 life - w1820 thing, right?

136 23 Q. Uh-huh, 3:18 23 A Well, a Tot of -- I guess moreover is, in the

13:15 24 A. -+ is negated. And then it comes up subject to 110 24 questionnaire, yes, I own a gun. Is my gun on my

14525 whatever the governing laws are as far as what should be | w25  person? No, it's in my home. It's in a closet. It's
142 144

s 1 done. Okay? w4 1 Tocked. And so if I walk down the street, and I have a

5 2 Q. Uh-huh. And I'm glad we had this talk. And w8 2 gun, I kind of open up myself to events that wouldn't

w5 3 that's the beauty of this. Because if you just did it rty 3 happen. That's what I mean by premeditated. -

w16 4 off of questionnaires, you can see how we might have 319 4 Most people don't have bombs or guns on

115 5 thought something different. g §  them, so it's kind of -- how do I want to say?

5 6 A. Even just the word, are you in favor? No, I'm w19 6 Premeditated to me means you plan to do it. You planned

s 7 not in favor. I mean, that word alone just negates. Am | s 7 to shoot somebody. On occasion it comes on an accident,

wwt5 8 1 for the death penalty, or am I not for the death 149§ and on occasion it comes where you are defending

s § penalty? s 9 yourself. Okay?

15 10 Q. Right. f3:19 10 Q. Uh-huh.

f3:45 11 A Okay. f3:19 11 A. But I guess.

347 12 Q. T cantell it's maybe even more for you than 3.9 12 Q. So you are not requiring the State to prove it

w1713 other people. Although, every decent person would be 1913 was a Tot of planning in order for it to have a death

w114 horrified at even the remote possibility that an 11014 sentence?

w15 innocent person could be executed. 319 19 A No.

3.7 16 A, Correct, 39 16 Q. But, for example, going to somebody's house

w1 17 Q. There may be worse things that our society may 11917 where you are going to burglar them and taking a gun

w18 be doing, but that's got to be close, don't you think? a9 18 with you?

39719 A. Uh-huh, 319 19 A. That to me is premeditated.

f3:47 20 Q. If the worse thing -- isn't that just about the f3:19 20 Q. Okay.

w2l worst mistake that our society could make that you can 13:19 21 A Inmy mind, you are taking a gun. Thus, you

122 think of? 14922 are anticipating that you may have to use the gun.

13:17 23 A, No. I'mean, I hate to say, no. But in society 13:19 23 Q. Right.

w24 even given the World Trade Center thing, us rounding up 319 24 A. And do you see what I mean? To me that's

1725 the Japanese that are innocent civilians into -- into 31925 premeditated.
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19 1 Q. If it's more of a social call, for example, you wz 1 can be sold. Items can, you know, pawned or -- greatly
w19 2 probably wouldn't have a need for a gun, would you? w2 2 a lot of it would -- it would all depend.
2 3 A. Right. 1don't go to dinner parties with a w3 Q. Okay.
o 4 qun, a4 A, On the whole story.
a5 Q. Okay. 2 Q. Now, when we talk about capital murder, the
320 6 A. There are certain things that is inappropriate. 2 6  kinds that we're talking about really here, is it's the
| Q. T guess you don't eat where I eat. wn 1 same murder, the same murders, but it is alleged three
1 § THE COURT: And they provide knives. wa §  different ways in our indictgent. One way is murder of
 § Q. (BY MR. SCHULTZ) If you don't have one, they 2 § an individual by murdering him in the course of
10 give you one when you come in. Okay. Well, that makes 210 burglary.
a1l sense to me. g2 11 A, Uh-huh.
3.0 12 A. So I guess, my wording may be a little harsher 3.2 12 Q. One is murdering the same person in the course
13 than -- T don't know. I just feel that -- 213 of a robbery. And one is murder in the course of
3.0 14 Q. Now, one of your answers seems to -- seems to 214 another murder. That is, the double murder.
w15 suggest to me that we might have a burden of proving 2 15 A, Uh-huh.
016 that a defendant confessed to the murder before we could | 112216 Q. A1l of which are capital murders. The reason
w11 get a death sentence from you. And I'm not sure that w217 we allege them in those alternatives is because
w018 you would really hold us to that because your answer, on | 1218  sometimes there can be a technical deficiency in the
na 19 -+ same page, next question. The best argument in w219 proof of one of the elements in one of the varieties of
w20 opposition has to be proven beyond a shadow of a doubt. nn ) capital murder,
an2l  That's fine. It's technically beyond a reasonable 3.3 24 Maybe it's clearly a murder, but for some
32022 doubt. 1322  technical reason 1ike ownership of a property or whether
1320 23 A. Right. You know what I mean. 1323  consent might have been effected to enter. Maybe we
3.0 24 Q. Words don't make a difference in a capital case 1324 don't have a valid burglary. We have a murder only, but
w025 anyway. You are going to hold us to the huge burden of 25 not a burglary?
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a1 proof if you want to, no matter how we couch it. And 2 1 A, Uh-huh.
wa 2 so0, if you say beyond all doubt or a shadow of a doubt, 3 2 Q. The thinking is, if we allege all of the --
wa 3 T don't care. w3 because the same act can violate several laws.
w4 A. Right. And to me, a confession versus forensic 53 4 A, Uh-huh.
o §  evidence, that is to me beyond a shadow of a doubt. Do ) Q. If I --if I call you on the telephone and
w21 6 you know what -- there are some things that evidence can s 6 threaten your 1ife, for example, I probably violated
wa 1 be, I guess, equivalent to a confession. w2 T several laws by that. I probably, it's obviously a
3 8 Q. Like maybe fingerprints. 2 §  harassment. It may be terroristic threats, probably
o 9 A, Right. ' w2 9 some federal crime for threatening people or a federal
31 10 Q. DNA? w310 communications instrumentality. It could probably be a
3 11 A Right. w11 whole lot of crimes.
3:1 12 Q. Maybe telling your friends about it. When I 13312 And the general rule is we can allege all
w13 think about a confession, I think about the police 313 the crimes that an act could be and give the jury the
w14 asking you stuff and getting answers. 1314 option of convicting on one or more of those, but you
a1 15 A. Right. And they adnmit, yes, I did it. But w19 still only get one sentence. You only get one. He's
w2 16 there is also, I think later somewhere, we were talking 16 guilty or not quilty. And it's quilty if it's a three.
11 about something about -- something about, I thought 17 But if we prove beyond a reasonable doubt
2 18 there was in there about forensic evidence and, yes, 18 to you, however you define that term, that the person
19 ONA, blood. Evidence of being there, having the gun, 19 has conmitted the crime of capital murder, any problem
s 20 fingerprints. v w20 getting a vote from you for quilty for proving beyond a
31 24 Q. How about having some of the property on you a2 reasonable doubt?
wa 22 that was taken from there, that kind of stuff? Maybe, 13:24 22 A No.
2123 maybe not. That might be -- 3.4 23 Q. ATl right. And if we fail to do it, any
3.1 24 A. That would really depend. Because it would i 24 problem getting a not guilty vote from you?
2 25 greatly depend on how long afterwards. Because items 2 28 A Ho.
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1 Q. And that's easy to say in theory. But what wa 1 the jury is, that you just can't be taken Tightly. And

wa 2 could sometimes happen is, and I've talked to jurors, wa 2 1 think -- T think though we may be put into positions

3 they think the person is quilty. They are pretty sure w3 that we don't Tike that we do what's in the best

wa 4 the person is guilty, but they are not convinced beyond wa 4 interest of society and just in the best interests of --

a4 §  areasonable doubt that the person is quilty. 7 5 Q. Okay. What's required --

34 6 And why that can be tough takes courage on 1 6 A, - the Taw.

a1 the part of juror because what you are saying is, I'm a1 Q. I'msorry. What's required of jurors is -- and

w8 probably turning a capital murderer loose on our society [ wa §  it's -- it's good that you do respect the law, because I

a9 again because [ don't find the scales of justice have wa 9 know you do, and that you respect the instructions the

w410 been tipped enough. w10 Court will give you. You have to actually be able to

3. 11 A, Uh-huh. w11 follow them. Sometimes it's a snap. Sometimes there

3. 12 Q. And are you the kind of person that could w12 may be the perfect case for capital murder. And the

13 measure the evidence? And even though you might hate w13 evidence may be not only overwhelming. It may be

14 that result or think the prosecutor has dropped the ball w14 screaming out that clearly the person is quilty, clearly

15 or think somehow the way the Judge's instructions were w15 he's dangerous. If anybody ever needs to be executed,

1016 that they made it impossible, whatever you might, are 16 it is this person. And nobody has trouble with those

12517 you able to still do the right thing, based on the Taw w7 cases. [ bet that OkTahoma City jury had no trouble

1518 and the evidence? w18 with that case.

13519 A. T believe so, yes. 3.8 19 A, Correct.

f3:5 20 Q. And it goes the other way, also. Because it's 3.8 20 Q. But it's not always like that because there are

1221 very possible that -- that the evidence is overwhelming. s 21 times when part of you wants to do something opposite,

12520 And yet you have some compassion for the defendant and 132822 kind of wants to in the human sense, opposite from what

2523 you think, gosh, under all of this, I see how this all 13823 the evidence requires you to do.

524 happened. And I don't even want to set him up with a t3:28 24 Sometimes the law obliges you to do some

2525 possibility of a death sentence. 1I'd like to find him w25 things that some people just can't do it. Not always,
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s 1 quilty of some lesser crime or find him not guilty s 1 but just sometimes. And that's what I want to talk with

w25 2 because if I disregard the law for a minute, and just 28 2 you about a 1ittle bit. No problem finding somebody

125 3 simply do what I want to do, what I think is the right na 3 guilty if the State proves it beyond a reasonable doubt,

25 4 thing to do, make my own Taw, maybe I'm thinking he s 4 right?

w25 5 ought to just get turned loose anyway. 3 9 A Correct.

135 § So, see, you have to have the ability to 1328 6 Q. No problem finding him not guilty if the State

s 1 make the hard calls as well as the easy calls. s 1 doesn't prove it beyond a reasonable doubt. You can do

55 8 A. I'ma firm firm believer on the obedience of s §  that?

25 §  the Taws and following whatever and however I'm 528 9 A. Okay. There's a lot of negatives there. Let

12510 instructed. I guess I have extreme high regards for the [ w10  me follow. Say that again.

511 Judge and his position and your position and your 3.8 11 Q. If we prove he's guilty of capital murder and

w2512 position. I quess to me, I will do the best and, you w12 we do that beyond a reasonable doubt, however you define

w13 know, forthright with what I've been told to do, and 12813 that term, but we know it's huge one.

w514 follow those Taws that I'm given. s 14 A, Beyond, right.

3:26 15 Q. Okay. Because we all have those situations 3.8 19 Q. And it ought to be, you will vote quilty for

1516 where a big part of us would want to say no to some Taw 16 capital murder?

n25 17 that collides with us or is difficult. [ mean, we all 17 A, Yes. If it's proven such.

25 18 got that about us. I can't think of a lot of examples. 3.8 18 Q. Right. And if we don't prove it, or we don't

15 19 A, Well, sinilar to the death penalty itself, w519 prove it enough, in other words, you are saying, boy,

2520 though -- s 20 he's probably quilty, or I guess he's guilty or I think

3:26 24 Q. Uh-huh. a2t he's quilty, but they haven't convinced me beyond a

3.6 22 A. - no one here, sitting here would ever, in a w922 reasonable doubt. It's not there. That's the truth.

w2523 perfect world, we'd never want it or wish it. But there [ 1923 It's not there. What do you do?

w5 24 are times where, though, it's a decision that's hard, f3:29 24 A, Then you would not -- say not guilty. I mean,

12525 that it's painful, that it will always be with whoever 12929 because it is with a reasonable doubt.
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1y 1 Q. Exactly. And that's what I'm saying. w1 and gentlemen, look at him. He didn't testify. That
12 2 A. And that's a hard one, but in -- but as he sits wy 2 must mean something because it doesn't. And that's -
s 3 here, he is innocent until he's proven quilty. Sotome | s 3 unconstitutional for me to do that.

23 4 he needs to be proven quilty. oy 4 A, Correct.

5 Q. Right. 3 Q. Can't do it. They don't have to offer any

12 8 A. And there needs to be no doubt or within a w3 6  evidence if they don't want to. Now, they are good
2 1 reasonable doubt. w3 1 Tlawyers, and I'd be very surprised if they don't offer -
w8 Q. He has a Constitutional right not to help us do wy 8 evidence either through their own witnesses or getting
ma 9 that in any way. Do you understand that? my §  the State's witnesses to say things inconsistent

f3:00 10 A Yes, I do. w31 10 sometimes with what they've said to us. But they don't
3.9 11 Q. For example, you mentioned confession. I want 11 have to do that if they don't want to. And you can't
912 to talk about that kind of in context with the whole w12 say, well, the defendant must be guilty because his
113 Fifth Amendment privilege. Confessions are legal w13 lawyers didn't offer any evidence or call any witnesses.
14 evidence, if they exist. Police seek them in many cases w14 Any problem with that?

w15 and their rules about how they take them and what the 33 18 A Ho.

16 circunstances are, but a defendant has an absolute right | 1.1 16 Q. It's not a benefit for them. You can't say --
017 not to confess. 331 17 A Right.

13:00 18 A, Correct. 1331 18 Q. You can't give them a break for it. And just
1390 19 Q. He has the right to remain silent, and he gets 19 say, boy, the State had all these witnesses, and they
w20 warned about what happens if he does otherwise. And mar 20 didn't have any, so let me help them out a little. It
wa 21 whether a person confessed or not, it's not even 21 doesn't work that way.

w022 evidence that a jury would ever be allowed to hear. 13:31 22 A Correct.

023 I'mnot talking about this case. I'm talking in f3:31 23 Q. But you can't hold it against them.

24 general. 331 24 A, Correct.

13:30 25 I couldn't, for example, say in another 13:31 29 Q. Now, sometimes when we try a case, sometimes
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w1 murder case, well, officer, did you try to find out fron | mx 1  there is something about the evidence in the case that
0 2 him what happened? Yeah. What did he say? He refused mn 2 makes the person guilty of the primary crime of murder,
% 3 toanswer. I can't do that because that's like -- ww 3 but one of the elements is missing to make it capital
i 4  that's beating him over the head with the exercise of wn 4 murder. That can happen. And remember I told you,
x5 the Constitutional right. Does that make sense to you? wn 5 maybe there's some technical reason why the burglary
33 6 A, Un-huh. a6 didn't really happen, and that's why we have this
a1 Q. So I guess a defendant has the right to give a wn 1 flexibility.
mw 8  statement to the police if he wants to. And if they, 2 8 ['11 illustrate it in different ways.
9 you know, if they care enough about it to write it down, mn 9 It's a crime in Texas of capital murder to murder a
010 I suppose. But he doesn't have to, and nothing about w210 police officer in the discharge of his or her duties.
11 that can be used against him. Okay? mu il That's kind of how that George Rivas execution was when
1330 12 A Yes. 212 he murdered the Arlington police officer.

133 13 Q. Any problem with that? 133213 And that's all good and well if the police
3:30 14 A No. mn 14 officer is trying to arrest you or you are burglaring a
1300 13 0. The defendant doesn't have to testify if he 215 place and you get in a shoot-out with the police. And
a6 doesn't want to. w216 you know he's wearing a uniform and patrol car with

13:30 17 A Uh-huh. wn 17 lights. And everybody knows that.

13:20 18 Q. He can just sit there and behave himself, and 13:32 18 But if it's a police officer that's your
wn 19 that's not evidence of anything. 219 next-door neighbor, and you get into a fight with a

13:30 20 A. Correct. w20 third neighbor, and you get in a fight with a spouse or
3:30 21 Q. And you can't later on say, you must be guilty mn 2l arelative, and he comes over and says: Stop this. You
w022 or he would have told us he was innocent. You can't do w22 can't be fighting out here and arquing, and it's

w28 that. w228 disturbing me, and it's disturbing the neighborhood.

f3:31 24 A, No. Right. 224 And he's just in his shorts and T-shirt because he's off
331 28 Q. Ican't argue that to you. I can't say, ladies 228 duty, and you pull out a gun and ki1l him, that may or
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% 1 may not be a capital murder. Because he may or may not 335 1 Q. Absolutely.

% 2 be - depending on how the jury sees it -- be in the 1% 2 A, You can't take the law into your own hands.

wyn 3 official discharge of his police duties. Is he over 3 3 Q. You realize how awful it would be to ever not

1. 4  there breaking it up as a neighbor or as a police w35 4 follow whatever instruction the Court gives you, if it's

ny § officer? s 5 the law, because that's the rightest thing to do there

3 A. Right. But doesn't it -- on that that would s 6 1S,

wn T depend on if he knew that it was a police officer. s 1 A It's -« it's well, it's the law. I, again, I

1wy § Q. Good point. 3 8§ quess I hold a high regard to the law, and it would be

5 9 A. Because -- 135 9  thwarting everything that we all stand for here if .. if

3.3 10 Q. But the jury has -- the jury has to consider 13510 somebody takes on their own -- I don't want to say

il these things. And it may be that the Judge would give 13511 vendetta, but their own beliefs, their own -- as we come

112 an instruction on a lesser-included offense of regular 13512 to you, we need to be as honest as we possibly can,

w13 murder because if you knock out the police officer in 513 otherwise we have thwarted it.

w14 the discharge of duties, it goes back down to a reqular 5 14 Q. Yes, ma'am. I agree. Now, Tet's say the

15 murder case again. Does that make sense? %15 question I asked you -- this would start out in a

133 1 A Yes. 3% 16 regular murder case. Being asked about punishment

w7 Q. And when that happens, juries have to be able 1317 because it goes -- what the full range of punishment and

wn 18 to give fair consideration to anything that the Court 3% 18 the jury has to consider, sometimes when you hear about

wn 19 instructs you to consider, which means that the Judge %19 it, it sounds so extremely either harsh or extremely

w520 says, I want you to first consider capital murder. And 120 easy. And like a slap on the wrist, the jurors at first

w2 if you've got a reasonable doubt about any part of that, 13521 say, well, how could anybody on a jury ever give

22 next consider regular murder. You've got to be able to 1.3 20 somebody so much or so little for a crime?

w23 do that. And you seem Tike the kind of person that 3.3 23 There are some fact situations where

wn 24 could do that. 1% 24 theft, depending upon what's happened, could cost a

3.3 25 A. Yeah. T would have no problen. 1% 25 person a life sentence. You could actually get a life
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33 1 Q. By the way, if you get knocked down to a lesser 3% 1  sentence for thieving. And a Tot of us would say, how

w2 offense, normally what that means is that it's a lesser 13 2 could it make any sense to give somebody a Tife sentence

3 3 punishment range. When we talk about lesser, we don't s 3 for thieving? But there's some circumstances where the

ey 4 mean lesser or lesser words or lesser or anything other 13 4 punishment range would be that high.

& than lesser punishment. That's really what a lesser- 3% § And they have to recognize, if the

e 6 included offense is. 1% 6 legislature says that that's the punishment range, I've

w1 And when we do that, what occurs is that 3% 1 ot to consider that. I might not do it often, but I've

s §  the jury would have, instead of that 5 year to 99 -- I'm |y 8 got to consider it and give a fair appraisal of the

a9 sorry, instead of that Tife or death punishment range of |1y §  evidence and see if that fits as well as the other end,

w10 capital murder, it has the same punishment range as it 10 the easy end.

s fl would have if the case had started out as a murder from w11 A. T think that goes back to giving the law and, I

12 the beginning and there had been a conviction. 712 quess, time and -- and how we have evolved as a society.

Rk Now, here's where it gets tricky, and uy {3 1 give the lawyers and the -- whoever has set up the law

w4 here's where a person’s willingness to follow the law 14 and the way that the punishment phases have been

nui5  and be law abiding and recognize that, in our society, w15 initiated and how they have developed, I -- I quess I

16 if we revolt because of our own feelings in the jury box | w16  just don't question any of that. And I wouldn't

17 about how a Taw ought to be, we really, in our Tittle w17 question it because --

wu 18 way, doing a real mini-revolution every time we decide 13:31 18 Q. Okay.

nu 19 that we're going to do what we want to do, rather than f3:31 19 A. Because [ just assume that they just know far

13520 what the Taw requires because it's almost kind of 1ike 20 more than I do.

w2l we're criminals, only not as bad. But that is what 3:97 21 Q. Now, actually I'm sure you are very wise, and

w320 criminals do. They do what they want to do, instead of w22 not everyone has that wisdom. Especially not doing this

133523 what the law requires them to do. 23 for a living, and you do. What that sometimes might

13:35 24 A. It would be Tike -- I hate to say it. It would 13724 mean, however, is that you might be called upon to

123525 be like hijacking and thwarting the jury by doing that. w25 consider in a murder case as little as § years'
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iy 1 probation, depending on the facts that you found the 339 1 We either deal with an acquittal because
2 person guilty of, 13 2 we didn't prove enough of that for anything or the
3 Now, I don't know about you, but when a0 3 lesser-included offense of murder. You said you could
17 4 somebody comes to me and says, how do you feel about 5 w4 go all across that range of punishment, no problen.
ww 5  years' probated for murder? My reaction to that is, I e 5 And T also know that you told me you could
s 6 don't feel so very good about that. I'm thinking human 00 6 go both ways in death penalty cases. You could vote for
138 1 Tife counts. And I know there are all kinds of w7 death sentence or a Tife sentence, depending on the
i3 §  different takings of human Tife, but I don't feel so 0 §  evidence, correct?
wa 9 great about murder getting -- getting § years' a0 9 A, Correct.
110 probation. 3.0 10 Q. MWell, the first thing that you get focused on
f3:38 11 But when you back off of it and when you w11 is that first question there. Take a moment, if you
w12 say, and you realize that the Taw has set that as a w4012 would, and Took at that, and Tet me know when you are
%13 possible range, then -- then the enlightened answer, it 14013 finished.
w14 seems to me is, I will trust our legislature who made .40 14 A. Finished.
w15 this law, that there are cases where 5 years' probation 00 1 Q. Good. That question is called a Tot of things.
w16 is appropriate. w16 For example, it's called a future danger question. It's
3.8 17 A T-- w017 called a protection-of-society question. It is called,
3:3 18 Q. And if I see one, I'T1 give it. 15018 sometines in the degrading way, the fortune-telling
3.3 19 A, And that is truly how -- I believe I give it w019 question because it requires us, I suppose, to look into
120 over to those people who know far more than I do. 020 the future and make predictions based on the evidence
13:38 21 Q. Yes, ma'am. o2l that's with us.
13:38 22 A. As to the Taws and the wheres and the why fors. f3:40 22 And yet, just looking at that, does that
23 1 guess I stringently believe in just Tistening and 1023 Took 1ike the kind of thing that sensible human beings
w124 obeying to what -- a0 24 in our society could answer yes or no according to
3.3 2 Q. VYes, ma'am. w05 evidence?
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1338 1 A. - the rules are and abiding by then. 500 1 A Yes.
1338 2 Q. Okay. And, well, you -- I'm not sure they are 300 2 Q. And that's what -- we may not think about it.
w3 wiser than you are. 4t 3 We do that all the time in our life. We make -- we take
4 MR. SCHULTZ: Yes, sir, I'm moving along. wat 4 action. We make evaluations based on what we think. I
3§ THE COURT:  Yeah. 4§ mean, none of us know. MWe get married, and we think it
1539 6 Q. (BY MR. SCHULTZ) Let me explain something to i 6 might Tast forever. MWe don't know.
wa T you. I Tove listening to you, but I'm on a time Tinmit a1 I mean, hopefully we don't get married to
s §  from the Judge. And if you volunteer too much -- I'm 141§ somebody we know it won't Tast but a couple years, but
ww 9 not critical -- you are using my time, and then I don't i 3 sometimes that still happens. Right? We look at
40 get to all the questions. So help me out a little bit w10 evidence. We buy a car. MWe try to pick a car that we
watt if you can. wi 11 think is going to be the best use of our money.
3:39 12 A Okay. 14112 Sometimes it's not. We get -- we make mistakes buying
1339 13 Q. Because the Judge has just given me that look. 13 cars, and we do it, do it that way,
w914 And T know how much you respect the Judge, and so do I, 3.4 14 We're asking you to Took at a defendant's
115 and so we're working. it 19 character which, by the way, includes the crime itself,
1329 16 A Okay. w16 You already found him guilty of capital murder. Look at
w17 Q. Now, the rest of this requires that same w4 17 his character trait; look at his personality trait for
w18 trusting commitment to the good of our seciety, which is w4 18 criminal acts of violence, and decide whether or not
w19 that our Taws are good, and they are only as good as it 19 there's a probability that he would commit criminal acts
13920 those honorable people who will always enforce then. w20 of violence that threaten our society.
f3:39 21 S0 if you have found a defendant quilty of 341 21 Now, what that, first of all, there's no
w20 capital murder beyond a reasonable doubt, you go to this [ wur 22  definition of probability. It's got to be more than a
w23 question. If -- if we -- if you have not found him w228 possibility. That's about all we know. If I flip a
w24 quilty of that, beyond a reasonable doubt, of capital 224 coin a hundred times in theory, it ought to be 50-50.
3925 murder, we don't deal with that question. e 2d 50 heads, 50 tails, right? Mot quite. It could always
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land on its edge. That could happen once, you know,
every 10 million flips or something Tike that, which
means that's a possibility, but that could never be a
probability.

I mean, you know, you can watch me do that
right now, and you know it's not going to land on its
edge, even though that's theoretically possible.
Probability, most people say, means more 1ikely than
not. Does that seem about right to you?

A Yes,

Q. Maybe 51 percent, maybe 58 percent. If you
tell me -- if [ ask you: Are you going to have any
sales at your store next month? And you tell me
probably. To me I'm hearing that more Tikely than not
you'll have a sale next month there, right?

A Yes.

Q. So you have to find, beyond a reasonable doubt,
that there is a probability the defendant would commit
criminal acts of violence. Now, the question is not,
Will he ki1l again? In fact, it's not even, will he do
anything? And it's -- it's, is there a probability that
he would? And what that means is is there a probability
that given -- that if given the opportunity that he
would. ATl right?

A, Correct.
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capital murder. Do you see how that would be a capital
murder?

A Yes, yes.

Q. MmitM@tMtth%rﬂl&ﬁeﬁ@mm
you might answer that question no. Here's how you might
do that. For example, you might say what Dr. Kevorkian
does is not even an act of violence. It's an act of
love.

Now, I'm not saying you say that. But
there are people who say that is an act of Tove or
tenderness or mercy compassion, altruism, to help
someone to rid themselves from abject suffering.

O you might say, well, he's never going
to do it again because he's not really a dangerous
person. He's just a Tittle different. Dr. Kevorkian
never killed anybody that didn't want to be killed, from
what T can tell. So, you know, I don't consider that
dangerous. I just consider that enlightened.

Maybe you might think, like, 20 years from
now Dr. Kevorkian is a hero because he's enlightened.
That might be an example of how you can answer that
question no. No, he's a capital murderer, but he's not
dangerous.

Maybe he had a stroke before the trial.
Haybe Dr. Kevorkian has had a stroke. He is paralyzed
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Q. That he would commit acts of violence in the
future. Now, as you sit there then, do you see yourself
as being able to answer that question yes in some cases
and no in some cases?

A Yes.

Q. Now, people can do capital murders for reasons
we understand. If Dr. Kevorkian gets called to a
nursing home by the parent and said, Doctor, I'm in
extreme pain. I want to die and these doctors won't
kill me. And Dr. Kevorkian says, I'11 be right there.

Well, they won't Tet him in the Tobby of
the nursing homes because they know what he's there for.
He's not there to help anybody, in their mind. So he
probably has to go in through a window because that's
the only way Dr. Kevorkian gets in this nursing home.
That's a burglary. If you make a nonconsensual entry
into a building of another person, that's a burglary.
Are you with me?

A Yes.

Q. And if he goes in there, and we have the family
holding hands and singing songs, and there's a
candle-1it service. And the soon to be expatient is
happy as a clam over the whole prospect of going on to
his or her reward. And Dr. Kevorkian takes his ghoulish
machine and kills that person. Nevertheless, that's a
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fron the scalp down, and he can't move any muscles in
the body and they have to feed him through a tube, some
kind of a mush or a slurry or something 1ike that to
give him nourishment. He couldn't be dangerous to
anybody in that condition. Are you with me?

A, Uh-huh.

Q. Al right. Maybe the person has only done, in
his whole Tife, only done one single bad act and that's
the crime that he's on trial for, and we understand that
bad act.

For example, a daddy watches the two
killers of his Tittle child go out of court scot-free
over some technicality. And they are laughing at him as
they go out of court. He may just decide, they are not
fit to live.

He may say, I'm going to go get those two
people. I'm going to do a double homicide for two
reasons. One, it is not fair, and they are not fit to
live. And two, I don't want other children threatened
by a couple of two-legged jackals 1ike them. I don't
want that to happen. So he goes and gets a gun and
kills them. It's a capital murder. It's a double
homicide.

And yet, you might Took at that question
and you might say -- you might say to yourself: That
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46 1 person is never going to do anything wrong again. He g 1 an abusive relationship that we can't even begin to

45 2 did it one time. He's a great citizen and loved his s 2 understand. And we might say, all right, well, that's

w46 3 children and loved life, went to church and behaved w4 3 mitigating. That is -- that is certainly something that

145 4 himself. And but for this awful thing, and all you say |4 4  we would overlook a lot based on that, I mean, if a

s 5 is he's not dangerous. You are not saying he's 4 §  person grew up in those conditions.

s 6 innocent. He's still a capital murderer. If you answer |1 6 And as a theft case we don't -- we got a

w7 that question no, then the answer means a Tife sentence. fuus 7  lot of compassion for them. If we're -- if we're -- if

546 8 A, Correct. 49 8  somebody in school is not performing very well in

346 9 Q. Now, could you vote, depending on the evidence? |nus §  school, we got lots of understanding on how those things

.46 10 A. Yes. Because in the second case, it wouldn't 1910 can make you not do very well in school when you got

14511 be a continuing threat to society. w11 that stuff going on inside of you.

f3:46 12 Q. Exactly. You know, or maybe Dr. Kevorkian 1349 12 And that question contemplates you to Took

613 is -- maybe you figure he's never going to stop. There |{nus13  at the mitigation evidence for starters, and I can

614 are lots of nursing homes and Tots of phones. And maybe {4914 promise you there is in every one of our lives. MWe all

4615 you figure he'll always do it, so maybe he's a yes. [  |uus15  have things that didn't go right that we can point to.

4616 don't know. I don't know what the answer to that 1016 We say, you know, if only. If only my dad had been home

4617 question will be. 1417  all the time. If only my mom had done this, or if only

fa:46 18 But if you answer that question yes, we 14918 my husband hadn't done this. MWe've all got that. It's

w19 have another question for you. And that's that mig 19 legit. It affects us.

ma 20 so-called mitigation question up there. Okay? I Tike |19 20 Then you look at that mitigation evidence

2l to call that the take-one-more-look-at-the-evidence 4921 and you say, okay, I found all the mitigation evidence I

14122 question. 134022 could pull out of this. I found every bit of it. I

347 23 I'd 1ike to call that the let's make 140 23 shook the trees, and everything that was up there came

1024 absolutely sure there is symmetry between the answers 1349 24 down,

14125 that have gotten you there. And those are death 13:4 25 Now I'm going to put it on the scales and
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mar 1 answers, capital murder, future danger. But there's 9 1 see how much mitigation fruit I've shaken out of those

mar 2 symmetry between that and the rightness of the death w2 trees, and I'm going to see whether that's sufficient

a3 penalty. Why I say that is because it's the same i 3 mitigating proof to deprive the State of its up-to-then

mar & evidence that you've already considered at Teast inone [ 4  proven right to a death sentence.

a5 context, maybe two, but you are being directed, not 350 5 MR. GOELLER: Objection to that. That's a

mar 6 asked, being directed by the Judge, to consider all of  |[ws 6  misstatement of the law, Your Honor. I object to that

w7 the evidence, whatever that evidence is, in including wso 7 last statement. "The State's right to a death

i §  circumstances of the offense which we know is going to  [ws 8  sentence.” That's not the state of the law.

i 9 be huge probably against the defendant, and it's capital [ms § R. SCHULTZ: Up to that question, it

10 murder. w50 10 certainly is our right to a death sentence, and that's

347 11 There's no way that's going to be great. mso 11 what that question directs the jury to consider.

12 It's probably never going to be a way-to-go defendant. 1350 12 MR. GOELLER: Mo, sir, I disagree. That's

w4 13 That's probably bad for the defendant. Consider his 1m0 13 an independent question of itself. There's no right to

w14 character. Well, that's very possibly going to be very [us14  the death sentence. The State has no right to the death

415 bad for the defendant because you found he's a s 15 sentence, up to that question.

w416 continuing threat to our society. Are you with me? f3:50 19 THE COURT:  A11 right.

8 17 A Uh-huh, f3:50 17 MR. GOELLER: That's a misstatement of the

3.4 18 Q. It doesn't ask you to consider background, and [0 18 Tlaw.

19 that might be different because we don't have all equal |50 19 THE COURT: I sustain the objection.

14 20 growing-up situations. We like to think that we do, but |35 20 Q. (BY MR, SCHULTZ) Up to the -- up to the point

s 21 sometimes people have really bad things happen to them [0 21 where you get that -- to that question, he's been found

40 22 when they are growing up. Unspeakable things. 15022 guilty of being a -- an ongoing threat in a capital

1348 23 There can be atrocities committed on young  |w:s023  murder. That's what you actually found by that first

14 24 children that you and I couldn't even understand. And  |ns024  question plus the verdict.

14625 we don't know what that all could mean. There could be  feuns0 28 That question asks you to consider all the



173

17§

s 1 evidence used in finding those two things guilty and 5 1 Q. And so personal moral culpability is not really

s 2 then future danger. And then it directs you to consider |5 2  defined. I don't know -- none of us really know what

s 3 the mitigation evidence and see if that's enough, if w5 3 that means. We could just speculate. I Took at

st 4 that's sufficient to cause a sentence of life, rather wss 4 Dr. Kevorkian. I think, well, maybe he doesn't have

st 5 than a death sentence to be imposed. Does that make s 5 moral culpability because he's got consenting patients.

5t 6  sense to you what they are asking? 15 §  And some people say he's a -- some people say he's a

s T A. A hundred percent. s 1 visionary. They say he's a humanitarian.

s 8 Q. T think my opinion is that's really for the 158 8 Other people disagree. I guess he's in

ws 9 benefit of the jury. It - it happens to also benefit  [uxss 9  the pen right now in Michigan because 12 people

w5t 10 the defendant. It could never hurt the defendant 15310 apparently disagreed with that. Does that question look

st 11 because the first two questions have determined his fate |11  Tike something you could do?

st 12 until you get to that question, so it never hurts the f3:58 12 A Yes.

w5143 defendant. It may benefit him. 3:53 13 Q. And you could -- again, it's a way. It's an

1351 14 But I believe that question is really for s 14 invitation to the jury, I suppose, to do whatever they

st 15 the jury in their comfort because wouldn't it be awful i 15  want, but at least it makes you weigh. At least you are

151 16 for people to come out of the jury box saying, what 5316 going to come out, if somebody says, well, like the

w5t 7 happened? We answered the questions right, but he wss 17 Tawyer's going to say, could you help us understand how

st 18 shouldn't die. 5318 a jury is going to think about a question like that?

351 19 And the Judge says, you know, too bad. :53 19 You might say we weighed it, and we

150 20 That's how it works, that kind of thing. That's what s 20 weighed this against that, and there was plenty

st 21 that question is designed for. Look for mitigation 50 21 mitigation to satisfy us. Or I'm real sorry,

131 22 evidence and see if it's sufficient to warrant a life wse 22 Mr. Defense Attorney, you did a great job. But what the

i:51 23 sentence, and that's going to depend on the crime w50 23 defendant did and what his personality was were so

s 24 itself. A1l right? w50 24 extreme to us that even that mitigating stuff which was

13:51 25 The same evidence that might mitigate for 1:50 25 well presented and well reasoned wasn't sufficient to
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w2 4 Dr. Kevorkian, Tots of -- I don't know if he had any ws 1 deprive the State of the use of the conviction.

152 2 happy patients that could come up because I don't think [s:s 2 And the -- and the answer to the first

s 3 his patients could probably do that, but maybe relatives s 3  special issue, which results in a death sentence if that

s 4 of some satisfied patients. Maybe they would come in st 4 question is answered no, insufficient mitigating

sz & and say a Tot of good things about Dr. Kevorkian. And  |ss:se 5  evidence. Are you with me on that?

52 6 we don't know how he got to be the individual that he s B A. T agree.

w1 s, st T MR. SCHULTZ: A moment please, Judge?

52§ Maybe in that case you'd say that sure is 5§ THE COURT:  Yes.

w2 §  sufficient, consider the circumstances, the crime 5 9 MR. SCHULTZ: Thank you very much, ma'am.

w510 anyway. I find that is sufficient mitigating 15010 We'11 pass the juror.

w11 circumstances, so I'm going to vote, yes, there is, and  [1a::0 11 THE COURT: Mr. Goeller?

w5212 that means I'11 spare his 1ife. Do you see how that 354 12 MR. GOELLER: Thank you.

5213 would be? 1354 13 VOIR DIRE EXAMINATION

5 14 A Totally. s 14 BY MR. GOELLER:

3:52 19 Q. On the other hand, somehow Adolf Hitler, I 13:50 15 Q. Again, good afternoon, Ms. Linden.

5216 doubt if you could bring in any mitigating evidence that |s:si 16 A Hello.

w2 17 would overcome his -- 517 Q. Do you prefer Ms. or Mrs. Linden?

3.5 18 A. That wouldn't be balanced. I think the word is {1355 18 A. 0Oh, can they call by my first name?

w219 sufficient mitigating. There wouldn't be anything 5519 Mrs. Linden is my husband's mother.

5220 sufficient enough in that case. 13:55 20 Q. Leslie?

13:51 21 Q. VYeah. I mean, I doubt if we could get a tear 35 2 A, Leslie would be great.

w5222 for Hitler's Tife if we told every sad thing that ever  fu:ss 22 THE COURT; Actually, they can't.

w5223 happened. But even if we could, it wouldn't be 13:55 23 VENIREPERSON: Oh, they can't? Okay. I'm

w5 24 sufficient, right? s 24 sorry.

13:5 29 A. Correct. 13:55 29 THE COURT: We have rules against that.
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355 1 Q. (BY MR. GOELLER) Ms. Linden? ws 1 be able to declare a mistrial because there was so much
355 2 A, Ms. Linden. There you go, I'm sorry. st 2 talk about the death penalty and talk about all .- al]
1355 3 Q. I'd call you Leslie, but he won't let me. s 3 of that. And I understand it's important, and I
155 4 A, I'msorry. st 4 understand you need to know what type of a jury you
355 Q. Again, thank you for coming down here today. I |ws 5 have, and I understand all that. But for me I just felt
mss 6 want to spend some time with you, talk to you about some [wss §  Tike, wait a minute. We -- I haven't even heard
s T of the issues in this case, as far as being a s 1 anything.
wss §  prospective juror goes, and we'll see what happens. 3.5 § Q. Right. I understand that, and that's why I
155 9 When you were down to the courthouse here e 9 think I told you, it's very unconfortable to be a
13510 in this room a couple weeks ago, do you remember the s 10 defense lawyer and get up and start talking about
w5511 presentations by both sides? s 11 punishment issues. And I've got to do it in every case,
3:55 12 A Yes. st 12 maybe except a traffic ticket or something like that.
12:55 13 Q. I think both sides spoke roughly an hour, maybe |1 13 But if I'm representing just a kid maybe
s 14 45 minutes to an hour. After I spoke what did you st 14 who had a 1ittle bit of marijuana, I've got to spend
w5515 think? mes 1§ probably half my time talking to the jury about maybe
f3:55 16 A Tknow -~ T can tell you what came -- my st 16 probation versus, you know, six months in the county
s 17 feelings after the whole thing more than -- s AT jail,
f3:5 18 Q. Okay. f3:58 18 A Well, see, I don't know any. I've never had
f3:56 19 A - specifically. w519 any events at all that have brought me anywhere near
13:5 20 Q. And you know, before you say that, I want -- I s 20 this.
s 21 want to tell you that's exactly, when you use the word [t 21 Q. Iknow. And --
s 22 feelings, that's what I'm really after today. 13:58 22 A So I'mkind of like, really, this is really a
13:56 23 I'n really -- one thing that I wanted to 1523 foreign event.
n:56 24 impress upon jurors that day is, please trust me when I |iss 24 Q. You seem Tike you would be the absolute last
wss 29 tell you, 1f you tell me your true feelings today and w3 25 person I know on the face of this earth that would end
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s 1 you absolutely know and have my promise and guarantee s 1 up in a criminal court.

s 2 you on my word, I wouldn't take issue with you. Twon't [isse 2 A. But, and I don't have, in all honesty, I don't
s 3 debate you. Iwon't argue with you. I won't try to wa 3 have, I quess, the prejudices that -- a few things that
s 4 convert you. Okay? ws 4 you said made me feel that people are prejudiced against
3:55 5 Ao No-- s §  defense attorneys.

355 Q. Nothing Tike that. A1l I need is, if you just  [use 6 Q. Well, they are.

rs 1 shoot straight, we have some jurors from time to time 59 7 A, Well, T don't understand that. I guess it's
mss §  that take the witness stand, and they want to -- they sy 8 the same thing with the police. I can spend half an
ws 9 talk - I think they give answers that they think the wse 9 hour talking to them and enjoy it. I quess, that's
s 10 Judge would want to hear, you know? s 10 where I just don't have -- my Tife's path hasn't given
13:55 11 A, You know what? I guess more because I'm -- 5011 me any type of --

wss 12 this is foreign. For -- to me this is totally foreign. [ 12 Q. I think you are --

w13 T know y'all are used to it. But for me, I quess I came |uns 13 A, .- prejudices that way.

ws 14 out of it going, wait a minute. Why aren't we innocent |u. 14 Q. - you are Tucky.

st 15 until proven quilty? Why are we talking about the death |s.5 15 A Because to me everyone is hardworking, whether
s 16 penalty? Why are we talking about penalty, penalty? w16 it's plaintiffs or defendants. Everyone has a hard job
15 17 When, as this man sits here, as far as I'm  [ww 17  to do.

w518 concerned, he's innocent. Let's talk about that. Let's [ 18 Q. There's a certain segment of society that looks
ws7 19 do that. And then -- and I understand, you need to know [wse19 at us as the scapegoats for all the problems in the
ws 20 that we know this, and that we can go through this and  [wss 20  world. And Mr. Schultz has gone through this with
w21 that. But tome, I'm just like, a man is innocent until |[esse 24 jurors before, to his credit. Nobody blames the dentist
ws 22 proven quilty. Let's speak innocence. Let's speak the [msn22 for pulling the tooth of an inmate whose teeth are
ms 23 story. Let me know the story. Ican't -- I quess I was [ 23 impacted bad. Nobody will walk up to that dentist and
1.5 24 more amazed that it was even allowed. mss 24 say, how could you go to the jailhouse and pull the
1357 25 I thought it would be more Tike he would 129 tooth and work on a criminal? Nobody blames the
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e 1 preacher who administers spiritual guidance to the T A Tdo. And that's -- that is where, again, I

o 2 convicted. You know, but a lot of people say, how can [ 2 say I would -- that was -- that is one of my fears is

wo 3 you defend criminals? ww 3 that an innocent man would go to prison. That has

T A. But, see, I Took -- I don't look at it that w4 always been a firm belief that, even as we watch people

wo 5 way. Because I Took at it, if I was in his shoes, and I [0 5 being executed and, you know, they say, they are going

o 6 was sitting there, I would want the best man there. So Jww § to do a pardon or whatever, the governor and then that

two 7 Tdon't have that built-in prejudice. I, you know, I wo T does raise your questions on quilt, and was he really

o 8 would want the smartest man right next to me defending e 8 quilty? If they were going to pardon him or stay the

wo 9 me, so... we 9 execution or something.

00 10 Q. Well, you are different than most folks, I'1] 01 10 THE COURT: I tell you what. I'm going to

wo 1 tell you that. And I mean that in a very very w11 take a five-minute recess. Let me ask the attorneys to

ww 12 adnirable, positive way. ww 12 step in chambers for just a second.

0:00 13 A. Or that or else I've been extremely sheltered. 103 13 THE BAILIFF: A1T rise.

e:00 14 Q. That may be a good thing because it hasn't tu:05 14 (Break. )

ww 13 clouded your mind. You ever heard people say, and I TR H THE COURT:  AT1 right. Please be seated.

w16 want to get back to one of your original points. You tu:12 16 MR. SCHULTZ: I think we reached a point

w17 made a great point. I would Tove -- and I know the w2 17 where the Taw requires us to ask for a brief recess

o 1§ State would Tove to do this, too -- the reason why he w218 outside the juror's presence.

o 19 can't, and we don't spend a whole ot of time on quilt- [un19 THE COURT: AT1 right. Would you step

wor 20 innocence issues is there's not a whole Tot to be said  |wn20  down for just a minute?

wo 21 other than, I'11 be honest with you, the State pretty 12 24 VENIREPERSON: Certainly.

o 22 much covered it. ta:13 22 (Venireperson Linden not present.)

01 23 If they -- if you have a doubt about their | 23 MR. SCHULTZ: Judge, this partially

wo 24 proof, a doubt based on reason or a reasonable doubt, w1 24 relates perhaps to some of the discussions that we had

o 25 that he's guilty of anything that's put before you in w1325 in chambers with the Court. Part of the discussions had
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wo 1 the Charge of the Court. And I think the State covered [wxs 1  to do with what everybody thought we were going to do.

o 2 it well, even if you thought he did it, had a pretty w2 We have -~ we have agreed with the defense, contingent

o 3 good idea he did it, a pretty good hunch, I'mreally -~ fuss 3 upon the defendant's approval, to excuse this juror by

wor 41 think he did it. I'm pretty sure he did it, but I w4 consent. Because if we don't do that, I think there's a

o 3 just have a reasonable doubt about it. The Judge would [wss 5  real decent chance that we're going to take her, and I'n

wo 6 instruct you, you resolve that conflict in the wir §  not all that comfortable with it.

wor T defendant's favor and say "not quilty." And that's a i T I think both sides are kind in that same

wer §  tough thing to do, but I think you told Mr. Schultz w8 situation. She's a puzzle. Not that I care about their

wot 9 you'd do that, w9 reasons, but ours pretty simply are: This isn't the

01 10 A. T would have to. w1310 same person that answered that questionnaire, pretty

01 14 Q. Absolutely. w1 obviously, and we just don't understand it. But if they

.01 12 A. Because of my mind-set on not feeling guilty w12 want to do it, we're fine too because we don't

wn 13 afterwards that I had obeyed the Taw. 1 quess that's w13 understand her.

w14 where my -- 13 14 THE COURT:  ATT right.

1:0 15 Q. There you go. You hit the nail on the head. 13 15 MR. GOELLER: That's -- that's our

.02 16 A. -~ obedience and guilt, w16 position, Your Honor. I mean, we agreed to -- agreed to

A7 Q. You take an oath. ww AT release the juror.

.00 18 A. Right. i 18 THE COURT: Is that your agreement?

1:02 19 Q. You take an oath as a juror, and you apply the w19 THE DEFENDANT:  Yes, Your Honor.

wo 20 facts of the case to the Taw as the Court gives you. 10 20 THE COURT: Then would you tell Leslie

w21 Have you ever heard of the phrase: It's better that a  |wx 2!  Linden that she is finally excused?

w22 thousand quilty go free than one innocent man be 14 22 THE BAILIFF: Yes, Your Honor.

w23 convicted? TRIWA! THE COURT:  And ask Mr. Peter Demnis, or

.02 24 A Yes. w1 24 Dennis Peter to step in.

10 25 Q. Do you believe in that phrase? 14 29 MR. GOELLER: Judge, again, I've got to
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w1 object to taking this juror out of order. I would w1 that work?

w2 ask -- I would ask that this juror not be taken up until | 2 MR. GOELLER: May I have a second?

w3 we've conducted the voir dire examination of Juror 122, Jwwr 3 With the understanding that all challenges

w4 Shala Jones. w4 and all strikes would be reserved until a Tater time,

it THE COURT: A11 right. MWhat says the was 5 Judge, that's acceptable.

i 6 State? TRT MR. SCHULTZ: Well, the later time has to

e T MR. SCHULTZ: I'm -- I might have e 1 be after we've examined that juror, Ms. Jomes. I don't

wn §  misunderstood or confused because -- I might have it g 8 want to wait until the end of the trial or something.

wis 9 wrong -- [ was thinking that what we said was that RO MR. HIGH: Can I have just a second,

w:5 10 Monday would be okay to do Ms. Jones. And maybe I just fu.s10  Judge?

w1511 misunderstood where we are. .19 14 THE COURT: Sure.

115 12 [f the objection is that she should have f:18 12 MR. GOELLER: Judge, let me ask the Court

w1513 come before the next juror and that's their position, he |wu1s13  to consider the Court's, at the defendant's request and

w1514 may have a point. And the point is, I don't want to s 14 obviously with the defendant's approval, the Court

w515 have to -- I don't see that we advantage ourselves any s 15  granting a sui sponte dismissal of Juror Shala Jones,

11516 by having to get the Court to make a rufing on a request [w.s16  No. 122. She's a problem, a big potential problem for

w5 17 for additional peremptory challenge to cure this w17 us. She's a No. 1, and her fax to the Court that her

w518 situation, if that's where we are. And I don't see that [+u:.1918  business reasons seem to dictate an unwillingness to

w19 critically as a defense. It's just a reality, that's - [wxs 19 serve as a juror at this time.

1:05 20 we have enough to worry about in this case without f:19 20 Taking her out of order, I think, is a

w521 something curable going into it, so... w1921 problem because of our strike situation. The Court

245 22 The only other possibility, and I don't w922 certainly has, within its discretion, if we agree, to

w1523 know if this meets with their approval, I suppose it's w923 dismiss that juror. And we'd ask at this time, and we'd

w524 possible we could take this juror out of order, examine fw1924  move that she be dismissed.

w1525 the juror, and then both sides withhold their acceptance |1 25 THE COURT: Well, I might consider that.
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w5 1 or challenge or peremptory challenge until such time as |19 1 Let me ask you this: Do you have any objection to

w5 2 they have had the opportunity to examine Ms. Jones. w9 2 interviewing Dennis Peters and Rhonda Odom, I think it

TR And then I suppose that would -- it seems ute 3 is? And I suppose I could entertain challenges to the

wis 4 like if I were in their problem, just Tike both sides wn 4 juror, to both jurors. But with regard to whether or

s 5 delaying, and then we can do it. And then we'd be in w0 §  not anyone is stricken, we could take up Peters and

wis 6 the same position as we otherwise would be later on. w2 §  Odom, and then Shala Jones.

s T [ guess I'm just thinking out Toud. I wa T And at the end of Shala Jones' interview,

wis 8 would -- I would hate to have to try to -- I would hate f{wmn 8 assuming that all three are still potential jurors, let

w9 for that to be an appellate issue that we'd have to try Juax 9  you -- well, we'll take up the, I suppose the vote on

w10 to deal with. If they are objecting, saying they don't |u.s10  Shala Jones first. Do you see any way that that

w511 want to have to make a strike decision on a later juror w11  prejudices you? In fact, come to think of it, when I

w512 until they get a juror that's earlier. And I'11 be wn 12 say that --

1513 honest, I'm not even comfortable. The Court can do what w213 MR. GOELLER: I know what you are going to

w14 it wants to do. wnid  say.

it 15 ['m not comfortable with the possibility 15 THE COURT: It's better for you, but

wis 16 that it could be viewed as a waiver, because nobody said fux16  anyway --

w15 17 anything about it. I'd be honest with you, I wasn't w47 MR. GOELLER: T don't have any problea

w118 doing that much thinking about it all either. I was w18 with that, Judge.

w519 just trying to get jurors, and let's keep them going in {19 THE COURT: ATT right. If we do it that

w1520 the mill gin. And I'mnot sure that we can fairly say {1220 way, then it's -- we've kind of mooted the problem.

w1521 there's been some waiver on their part by not a2 MR. GOELLER: Yes, sir.

w22 complaining about it earlier. 21 22 THE COURT: A1l right. So here's what

w7 23 THE COURT: What if we interview these w23 we're going to do. MWith regard to Peters, Odom and

w1 24 jurors and hold off on taking the strikes we're going to [w.024  Jones, we'll take them up in that order. If either side

w25 take until we see Shala -- Shala Jones on Monday? Does |[2125  has challenges to Peters and Odom today, then certainly
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w2 1 I'11 entertain them. And if I consider them to be good, [wu 1 And in view of that record, and it did
ta 2 then there's no harm done on either side. And then, but [wa 2 make sense in what he Was saying as kind of a --
a3 if they are still standing as potential jurors, we can [ 3 certainly, it's not a new complaint that's been --
w2 & take the vote on -- on Monday beginning with Shala wa 4 that's just been dropped on us right at the 11th hour.
wa §  Jones, wa 5 He did that earlier.
T MR. GOELLER: Well, in consultation with T [ don't want .- T believe if he wants to
tar T our team, the problem with doing that, now that I see wa 1 wait, if that's his position, that they really want to
twa 8 it, Judge, it puts me in the position of having to make [1u 8 wait, I think we ought to wait until Ms. Jones gets up
wa 3 a challenge prior to the State exercising a peremptory  fux §  here on Monday before we do anybody else and just keep
w210 challenge, w210 these other jurors if we can't find some other
1 11 And obviously the Taw is that the State wu il accommodation.
w212 first has to make their challenge for cause, then they [ 12 And T don't want us to be in the position
w213 have to make a peremptory challenge. And only then do  fua13  of saying, no, you can't have such a delay or have the
tu 14 we have to exercise a peremptory challenge, so I would  [wa 14  record even somehow imply that the choice is between
w2 15 have to object to that on those grounds. w15 taking the way we're offering or you are out of Tuck
u:22 16 THE COURT:  So what's wrong with that, w16 because I think the prudent thing to do is -- is to give
twa 7 though? Are you saying that you wouldn't even want me  [wa 17  them the benefit of complaining about out of order, if
18 to take up any challenges on three until Monday? Ican [waf8  that's what they want to do because that sure is a small
w219 do that. We can -- we can, I suppose, interview all was 19 thing to have to worry about, it seems to me, on appeal,
w220 three. #2520 as much as time and toil this has taken on everybody
.2 21 MR. SCHULTZ: T may be misinformed and w2521 that's involved.
w222 that's certainly a possibility, but I don't know of any [t 22 And T only offer that other -- that other
w23 requirement that we have to do our challenges -- that we (w23 a5 a possible accommodation because, as I understood the
w224 have to do our peremptory challenges before they do w2 24 real complaint that they had, which as expressed, makes
w2y their challenges for cause. I'm not sure that's the w25 25 sense to me, the real complaint is: I'd like to strike
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w2 1 rule. I think that's just exactly not so. ttas 1 this next juror perhaps, but I'm thinking I might end up
T THE COURT:  That's right. w2 2 having to accept this juror, number one, if I can't kick
w3 MR. SCHULTZ: Many courts require it tobe [ 3 her for cause. )
w2 & done at the time it arises. I know Judge Roach's policy |z 4 And it seemed to me that what we were
2§ was always at the moment that the complaint and event w2 §  offering allowed them that flexibility, and then they
s 6 occurs. That's when you do your challenge, not g0 w2 6 would probably have three jurors and one peremptory
twa T through the rest of it. So that can't be right, in my  [wzs 7 challenge to make the decision which one they wanted to
was 8 opinfon. So it doesn't harm them any. If it doesn't w2 8 use it on. And I thought that would -- I thought that
tn 9 har them any to not give them the advantage of was 9 essentially catches us up to this out-of-order problem.
w210 something that's not the law anyway, that I know of. 1:25 10 But if I'm missing something or if there's
e 11 THE COURT:  Good point. So there isn't w11 something about it that they don't Tike, I -- I'm not
w212 anything wrong, as far as you are concerned, with doing [was12  saying it is error, and I don't want to do that. I'm
w13 the challenges and taking a vote on Honday beginning w13 just saying I'd rather not have to be addressing an
w14 with Jones? s 14 appellate court over something that we know we can cure,
1:23 13 MR. SCHULTZ: Mot if they agree. And w215 although somewhat inconvenient, perhaps, right now.
w2 16 here's what I don't want to be -- and this is not .26 16 So I want to make sure that they are
wo fl critical to them in any regard. Idon't want it tobe  |iu!7 getting what they want and not simply that they are
w18 looked at that way. We had a lot of discussion about -~ |1z 18 taking the position that they are not going to get what
w19 earlier about taking people out of order. w2 19 they are asking for and that this is somehow a bone
:23 20 And T remember Mr. Goeller was -- was w20 we're throwing them somehow,
wn 2l cogent in his position that, while that wasn't causing a [tz 21 That's -- that's -- I'd just like the
w222 problem then, he envisioned perhaps down the Tine that  [wu22  record clear on what they are wanting and what because I
w23 it was going to put hin in a -- in a possible jamashe [ux23  thought we had this worked out. And I'm not -- and I'm
w24 got fewer strikes and as he might have to use strikes on [ws 24 sure I misunderstood, but I thought we didn't have a
wa2d  somebody and burn a last strike than otherwise. w29 problem with proceeding on today and doing her on
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w2 1 Monday. But I'msure -- I'm sure I did misunderstand s 1 First, we're going to take up Dennis
wx 2 that. I just don't want -- wn 2 Peters -~ or excuse me, first we're going to take up
a3 THE COURT:  You didn't misunderstand it. tu 3 Shala Jones. Then we're going to take up Demnis Peters.
s 4 That's the way that he put it. w2 & Then we're going to take up Rhonda Odom. Then we're
T MR. SCHULTZ: Well -- s 5 going to take up Terrence Horton. Then we're going to
s § THE COURT:  But, be that as it may, and tn §  take up Sheila Lovelace. Then we're going to take up
w2 1 also it was clear to me that, whether it was yesterday ta T Michael Starnes, and then we're going to take up Judith
wa & or the day before, and I brought up the prospect of w2 §  Hoffman,
w2 9§ interviewing Shala Jones on 26th, 27th -- or excuse me, n 9 Hey, now, Judith Hoffman has been put on
w10 25th, 26th, 27th, that was thrown out, and you all said w210 this Tist out of order, Mr. Goeller. She's No. 167,
ez 11 nothing. Is that correct, Mr. Goeller? Do you recall st Have you got a problem with that? Just tell me, and I
w12 that? w212 tell you, everybody else goes right in order, and that
e 13 MR. GOELLER: T remember when the -- Your wa 13 will be fine with me. Is that what you want to do? Do
w14 Honor, I remember when the fax was delivered, and I w2 14 you want to put No. 167 back down at the bottom?
115 remember there were discussions about concerns she 2 15 MR. GOELLER: Yes, sir.
twa 16 expressed in the fax. I really don't remember 4:9 16 THE COURT: A1 right. Then I tell you
wa AT specifically. But when I went, when I went home last w17 what. We'll just tell Judith Hoffman. Now, she has
wa 18 night, and when I actually went back to my office and wx 18 vacation from September 26th through October 3rd. And
wa 19 started going through this, we sat down and we were #2919 so0 what you are telling me is that she will be scheduled
w20 talking about this. w220 on October 2nd, and you want me to tell her that she
.07 2 The Tast thing that stuck in my head was, w2l can't go on her trip, right?
a2 she was today. To he honest with you, I was just real 14:30 22 #R. GOELLER: That's putting it on me,
e 23 fuzzy about how the Court was going to accomnodate her, wn 2l Judge. Could I discuss that? Could I discuss that with
w24 but the Tast thing the Court told me was she was today. w2 my client?
1 28 THE COURT:  Well, but you got the fax, th:30 28 THE COURT: A few weeks ago you told me
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wa 1 right? w1 you were willing to have reasonable accommodations.
w2 MR. GOELLER: Oh, yes, sir. I have had i 2 MR. GOELLER: I think early on in the
twa 3 the fax since whatever day you think I got it. win 3 process, I was sincere with the Court. With one strike
a4 THE COURT: It was on the 17th day it came w4 Teft, my back's against the wall, I feel. And I've got
w2 3 in. And the fax clearly said, can I be -- can I take tw 5 to be very very careful in protecting that kid's rights
a6 off the 21st? I've got an inportant meeting on the wn 6 with one strike left. ,
wa T 21st. That's exactly what the fax says. wn 7 THE COURT:  Well, I tell I what, I have a
s § MR. GOELLER: I don't -- I'm not debating ww 8  feeling, and I could be wrong, I have a feeling we'll
s 9§ that with the Court. I understand that. I don't know w9 never get to Judith Hoffman, but I could be wrong. So
w10 whether the Court was accomnodating her because of a w10 why don't you discuss it with your --
wa it business reason on the 21st or was trying to accommodate | i 11 MR. GOELLER: I agree with you, Judge.
wni2  her - wai2  It's probably a moot issue because we'll never get to
s 13 THE COURT:  Because -- twu i3 her. If we get to her, I mean -- so many.
12 14 #R. GOELLER: Because of a trip schedule. :30 14 THE COURT:  But you do want me to tell her
wa 1§ T just don't recall. w13 not to take her vacation? Because not only do we not
28 16 THE COURT:  So that just wasn't clear to w16 want to, and we must have her right in order, right? So
watl  you? wa 17 she has to go right after Sara Garcia on October 2nd.
10:8 18 MR. GOELLER: VYes, sir. e 18 We couldn't move her down or up, right? Under the
28 19 THE COURT: I tell you what we'l% do. win 19 scenario that you've inagined; is that correct?
w20 We'll just go ahead and let Dennis Peters and Rhonda 1 20 MR. GOELLER: That's correct, judge. I
w2t Odom come back on Monday, and we'1l take up Shala Jones w2l don't want the Court at this time to tell her that she
wa 2 first on Monday. And so, just so that it's real clear, i 2 can't take her vacation. I really anticipate we'll have
w223 what we're going to do on Monday -- first, we're going w323 a jury way before her.
wa 24 to take up Dennis Peters, and this is at one o'clock on 3 24 THE COURT: T te11 you what, just do this
w225 Monday. w25 for me. She's supposed to leave on September 26th.
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wy 1 What do you want me to tell her? Do you want me to tell wyu 1 have the lawyers here, and we'll get people seated, and
w3y 2 her to wait until September 25th, and then I'11 let her wu 2 we'll get after them.
w3 know, or do you want me to tell her something tomorrow, w3 THE BAILIFF: A1l rise.
w4 or do you want me just to tell her nothing? You know, e 4 (Court adjourned. )
wy § what I'm talking about is, should we accommodate this 5
wy 6  juror or not? And her vacation is not very important to 6
wy 1 me. And also -- 1
TR MR. GOELLER: She's so far down the 1ist, §
wn 9 we may be able to take her out of order, Judge. She's g
w10 so far down the 1ist. 10
e 11 THE COURT: Take her out of order? Mhere? 11
w12 Also, if the State has any problems with any of this, 12
w13 just jump right in so we can make sure everybody gets 13
w14 accommodated. Where do you want me to put No. 167? 14
tin 18 MR. GOELLER: I guess for the time being, 1§
w16 just leave her right where she is, Judge. Because maybe 16
w il by Tuesday of next week or -- today's is the 21, 22, 23, 17
w18 24, 25. Let me tell you Monday morning, Judge. 18
e 19 THE COURT:  A11 right. 19
1:32 20 MR. GOELLER: That gives her enough time. 2
33 21 THE COURT: She'11 be here Monday at one A
wn 2 o'clock if we don't say anything to her. So what time 2
w23 are you going to tell me Monday morning? 23
e 24 MR. GOELLER: 8:45. A
3 28 THE COURT:  So you have the weekend to 25
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wyn 1 think about it? 2 THE STATE OF TEXAS
ey 2 MR. GOELLER: Yes, sir. 3 COUNTY OF COLLIN
i 3 THE COURT: Al right' Al right. And 4 I, Barbara L. Tokuz, CSR, RMR, CRR, Dep‘u-tv‘y Official
13 4 here iS What We're g°ing to do' on Monday we'” be 5 Court Reporter in and for the 380th Judicial District
wy §  working until we get all these people done. So if 6 Court of Collin County, State of Texas, do hersby
w3y §  you-all have accommodations for children or anything 7 cortify that the above and foregoing contains a true and
wx 1 like that, make them now because we got a Tot of people 8 correct transeription of all portions of evidence and
s 8 to consider on Monday. ATl right. Anything else from o other procesdings requested in writing b L
ww § either side? e e
e 10 HR SCHULTZ No’ s'ir, except I want to :: :he p:rt‘jeskto b: included in this volume of the
wa il correct myself. He's right. We've got to make -- we've sperTer ® e 7 the atoveratyled and -numbered
wuil  got to make our peremptory challenge and challenge for 12 cause, @TT of whieh occurred In cpen court o in
wn i3 cause before we move. And I know it's moot now because 1% chambers and wers reported by me.
- 14 the dECiSiOH, but . 14 I further certify that this Reporter's Record of the
0 15 THE COURT' Okay, 15 proceedings truly and correctly reflects the exhibits,
5 16 HR. SCHULTZ' I,m educated, 16 if any, offered by the respective parties.
en 17 MR GOELLER. YOU Stand Corrected, 17 WITNESS MY OFFICIAL HAND this the 11th day of
w18 HR. SCHULTZ: I do. 18 February. 2002
w19 THE COURT; That's good. ATl right. " (W
w20 Well, then something good came out of this. 20 Sarbara L Toku: CoR IeTE RPRT S
e 21 MR. SCHULTZ: What? That I got corrected? # Expiration Date: 1213115002
1 22 THE COURT: That we've all learned a good 2z R s 2887
wu 23  lesson. All right. So I see y'all Monday morning at -- z Telophons: 872-771-2312
w24 T think we got the jurors coming in at 8:45. 25
w4 25 S0 if you have the defendant, and we'll



