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by Christopher M. Shulman, Jeanne Charles, 
and Dorsey C. Miller III

Changing The Face of ADR: A Call for Greater 

Diversity Among the ADR Profession

ALTERNATIVE DISPUTE
RESOLUTION

Mediation and arbitration 
are the most commonly 
used forms of alterna-
tive dispute resolution in 

Florida. In both processes, a neutral 
professional either assists the parties 
to explore a negotiated settlement of 
their pending dispute (mediation) or 
makes the decision for the parties 
regarding the dispute (arbitration). As 
the term “neutral professional” sug-
gests, ADR professionals are required 
to be impartial as to the dispute and 
the disputants.1 There is a growing 
concern that disputants’ perception of 
the fairness of the ADR process may 
be tainted by implicit or other race- 
and ethnicity-based biases.2

the (lack of) diversity of the ADR 
profession, especially as compared 
to the Florida legal community and 
Florida’s general population. We will 
then discuss why underrepresenta-
tion of racial and ethnic minorities 
and of women among the profession 
can negatively impact perceptions of 
fairness among consumers of ADR 
services. Finally, we offer some sug-
gestions to address the concerns going 
forward.

What Does the ADR Cadre Look 
Like?

According to the U.S. Census Bu-
reau, as of January 2023, just slightly 
more than half of all Florida adults 
(50.8%) are women; likewise, 52.7% 
identify as Caucasian (not Hispanic), 
with the balance comprised of indi-
viduals who identify as Caucasian 
(Hispanic), African American (regard-
less of whether Hispanic), American 
Indian/Alaska Native, Asian, Native 

Hawaiian/Other Pacific Islander, 
or two or more races.3 In contrast, 
the legal profession, Florida’s state 
judiciary, and the ADR profession 
are not typically representative of 
the people whom we serve. This can 
have negative consequences for par-
ties’ perception of the fundamental 
fairness of the proceedings, especially 

of mediations and most arbitrations. 
Indeed, with few exceptions, the dis-
parity between the ethnic and gender 
make-up of these groups, on the one 
hand, and the general public, is sig-

the numbers.
The American Bar Association 

(ABA) has noted, in its report submit-
ted in connection with ABA Resolu-
tion 105 (discussed later), 

-
cant efforts, the legal profession as a whole 
lags behind other professions regarding 
diversity and inclusion. As of 2012, Afri-
can Americans and Hispanics comprised 
16.5% of accountants and auditors, 18.9% 

and surgeons, but only 8.4% of attorneys. 
Women, members of racial and ethnic 
groups, members of LGBTQ [sic] groups, 
and attorneys with disabilities continue to 
be underrepresented.4

Locally, The Florida Bar’s most 
recent published data (as of October 
2022) indicate that 78% of Florida 
attorneys are Caucasian/White, 12% 
are Hispanic/Latino, 5% are Afri-
can-American/Black, 1% are Asian/
Pacific Islander, less than 1% are 
Native American, and 3% identify as 
“Other.”5 As to gender, 59% of Florida 
Bar members report as male, 41% 
as female, and less than 1% as non-
binary.6 As to sexual orientation, only 

3% identify as gay, lesbian, bisexual, 
or transgender.7

Similarly, according to the 2014 
“Report of The Florida Bar President’s 
Special Task Force to Study Enhance-
ment of Diversity in the Judiciary and 
on the JNCs,” Florida’s trial court 
judiciary (county judges and circuit 
judges) consisted of 84.1% Caucasians 
and 15.9% of non-Caucasians; approx-
imately 65% were men and 35% were 
women.8 Thus, when compared to the 
Bar’s data for 2014, Florida judiciary’s 
gender and ethnicity data are roughly 
similar to those of The Florida Bar for 
2014.9

Nationally, the ADR neutral pro-
fession also lags behind the general 
population in terms of gender and 
ethnic composition. For example, the 
American Arbitration Association 
(AAA), a major source of mediator and 
arbitrator referrals, reports that, “As 
of the end of 2021: 29% of active panel 
members [including specialty panels] 
are women and racially and ethni-
cally diverse. 50% of new additions 
to the AAA-ICDR Roster are women 
and racially and ethnically diverse.”10

The ABA, in its 105 Report mentioned 
above, noted that “the available data 
show that diversity within Dispute 

-
gal profession as a whole,” pointing 
out that disparities exist at both the 
roster level (i.e., whether women and 
non-Caucasians are on the panels 
submitted for consideration) and the 
selection level (i.e., whether women 
and non-Caucasians are selected, 
even if they appear on a roster).11

The National Academy of Arbitra-
tors (NAA), largely considered the 
preeminent labor arbitrator orga-
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nization, issued its NAA Diversity, 
Equity, Inclusion, and Belonging: A 
Strategic Plan (National Academy of 
Arbitrators March 30, 2022) (herein-
after, “NAA DEIB”),12 to discuss and 

underrepresentation of arbitrators 
who were not Caucasian men.13 Rely-
ing on a 2019 survey of over 400 labor 
and employment arbitrators,14 the 
NAA DEIB notes that approximately 
80% of these arbitrators were men 
(slightly more, 83%, of respondents 
who were only labor arbitrators, iden-

were Caucasian.  Those earlier data 
tracked with the anecdotal evidence 
of the gender- and race-composition 
of the NAA itself: approximately 
80% men and approximately 93% 
Caucasian.16 Neither the NAA DEIB 
nor the underlying 2019 survey ad-
dressed either the gender identity/
sexual orientation or the disability 

In Florida, the gender make-up 

mediators17 overall is that about half 
are men (46.3%) and half are women 

-
ing up the 6.2% difference. However, 
these data are somewhat misleading, 

example, the percentages are skewed 

-
pendency mediation (68.2% female). 

significant numbers of certificants 

social work, and mental-health profes-

historically skewed female. In con-
trast, the circuit civil mediation certi-

Bar membership), trends heavily in 
-

requires circuit, dependency or family 
-

uisite, also skews male (60.71% are 
men). That tracks the gender dispar-
ity seen in the broader legal profes-

roughly the same as the data for the 

slightly edging men (40.22%); there is 
-

tors who either did not disclose their 
genders or did not accept a cis-gender 

18

 The ethnicity data for these 
Florida certified mediators tells a 

-
sian, with only 34.23% identifying as 
either African-American, American 

-
cantly less than 1% failed to identify 
themselves. While county mediators, 

-
sian, and family mediators, 64.29% of 
whom identify as Caucasian, the other 
mediator certifications skew even 

is 71.76%.19

These disparities pose a major 
challenge within the ADR profession: 
the fact that, despite express policies 
against discrimination on the bases of 
race, sex, and other innate character-
istics of mediators and arbitrators, the 
vast majority of such ADR neutrals 
are Caucasian men. This has led some 
ADR parties to ask why the neutrals 
do not look like them, with resulting 
questions about whether the neutrals 
really understand them.20 And this 
is not a new concern. In 2008, two 
authors noted that “the lack of racial 
and ethnic diversity in the ranks of 
neutrals may cause society to lose 

dispute resolution, leading legislators, 
regulators, and the courts to reverse 
the policies that now support ADR.”21

One well-publicized instance of 
this perceived disconnect was that 
of Rapper Jay-Z, who, in 2018, had 
a trademark dispute that was to be 
submitted to arbitration before AAA. 
He sought a temporary restraining 
order and other relief against AAA 
in New York state court, because the 
entire list of arbitrators submitted 
to him for consideration were Cau-
casian. Indeed, Jay-Z asserted that 
he could not identify any arbitrator 

panel who was African-American. 
After inquiry, AAA sent Jay-Z a list 
of some 200 arbitrators, only three of 

whom were African-American (and 
one of those was conflicted out of 

the principal basis for challenging the 
arbitration clause was the lack of Af-
rican-American arbitrators, which, he 
asserted, had a discriminatory effect 
analogous to exclusion of potential 
jurors on account of race. In essence, 
Jay-Z asserted he could not get a fair 
shake from an arbitration panel that 
had no (or vanishingly few) African 
Americans on it.22

The issue also has broader con-
cerns when discussing arbitration 
of alleged police misconduct cases 
in the current environment. Two of 
the authors here regularly serve as 
arbitrators where law enforcement 

or discharge meted out for alleged 
police misconduct. This can include 
instances of alleged police brutality 
or excessive force. In those instances, 
especially when the underlying inci-
dent and resulting discipline involve 
allegations of racially-motivated ac-

of the arbitrator may give pause to 
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the arbitrator are of different races), 

arbitrator would understand their 
position. The contrapositive situation 

the arbitrator are Caucasian, but the 

accused of using excessive force, etc., 
is African American, the arbitrator’s 
decision may be subject to public 
condemnation and protest, even if 
the substance of the arbitrator’s deci-
sion were unassailable on the merits. 
Either way, we suggest that having 
an arbitrator cadre that is more ra-
cially diverse could lead to greater 
acceptance of arbitrator decisions 

to have directed misconduct.
A similar thought obtains with 

regard to another common subject 
matter area: sex. When a woman has 
brought a claim involving allegations 
of sexual harassment, sexual assault, 
or similar misconduct, and the media-
tor or arbitrator is not also a woman, 
this can lead that woman to question 
whether the ADR neutral actually 

that, to be an effective mediator or 
arbitrator, one must necessarily share 
gender or race/ethnicity (or other 
DEIB characteristics) with the parties 
and their counsel. ADR neutrals have 
ethical obligations that are intended 
to obviate those concerns, requiring 
impartiality and self-initiated recu-
sal/withdrawal in the event of bias. 
Instead, we simply point out that, 
since the DEIB data above indicate 
the ADR neutral cadre is not repre-
sentative of the persons who bring 
matters to us for resolution, there are 
more opportunities for mismatches of 
gender and race/ethnicity between the 
neutrals and the parties/counsel they 
serve. If there were more women and 
persons of color among the rosters of 
people proposed for appointment as 
mediators or arbitrators generally, 
the greater resulting frequency of 
appointment of women and people of 
color as the neutrals could lead to a 

and counsel might ascribe to the 
DEIB characteristics of the neutral. 
As Florida courts data show, almost 
75% of all circuit civil cases resolve be-
fore trial,23 and ADR neutrals have a 
pivotal role in this pretrial resolution. 
Thus, the diversity of the ADR neutral 

have a real impact on litigants’ and 
society’s perceptions of the fairness 
of the outcomes of litigated matters.

beyond mere altruism. Alternative 
dispute resolution practitioners and 

negative impacts on litigants and the 

For example, as discussed above, 
there is a legitimate argument that an 

will be unable to fully understand 
a diverse claimant’s issues and con-

-
grounds do not believe the arbitration 

to voluntarily pursue arbitration, or 
in those instances where they are 
compelled to participate (whether by 
virtue of a contractual provision or 

believe that it can adequately address 
their problems. The overall legitimacy 
of alternative dispute resolution will 
only be enhanced when litigants from 

-
selves represented in the process.

This becomes readily apparent 
when considering the increasing di-
versity within American society as a 
whole, particularly during the last de-
cade. In 2021, the U.S. Census Bureau 
published the results of a study using 
the Diversity Index, which measures 
the probability that two people chosen 
at random will be from different racial 
and ethnic groups. The study revealed 
that in just 10 years (2010 to 2020), 
that probability increased from 54.9% 
to 61.1%.24 As the population becomes 
less and less homogenous, many 
organizations are already seeing the 

can have on their bottom line. 
This mindset was the impetus 

behind the Mansfield Rule, which 

main pillars: 1) shifting cultures and 
-

vancement process transparency, and 
considering a broad slate of 30-50% 
underrepresented talent for all lead-
ership roles and the activities that 

-

and succeed together as a community; 
-

ibility and economic power of under-

Client Forums, Diverse Partners Di-
rectory, etc.25

positive results have already been 
realized across the country since the 

-

diversity of their management com-

26 Ad-
ditionally, in that same time frame, 
the racial and ethnic diversity of 

committees increased by nearly 4%.27

racial and ethnic diversity of their 
equity partnership more than double 
with an increase of 1.5% between 2017 
and 2019.28

the need to diversify based on an 
ever-changing populace, so, too should 
those who operate within the sphere 

pool of mediators/ADR practitioners 
lends greater credibility to dispute 
resolution programs in that those 

process if it involves practitioners 

mirror their own. The ADR process 
itself is designed to be inclusive, so it 
stands to reason that its practitioners 
should be inclusive as well. This was 

-

-

-
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the principle that, to really bring 
about balance, all stakeholders must 
make a strategic, intentional effort 
that is measurable. The developers 
of the RCI pledge believe that imple-
menting a metric such as the 30% 
factor to serve as a guidepost moves 
the profession in the right direction. 

It is important to recognize that 
the RCI pledge does not set up 
quotas, which the Florida Supreme 
Court has stated are “antitheti-
cal to basic American principles of 
nondiscrimination.”36 Instead, advo-
cates for the RCI pledge — like your 
authors — believe the RCI pledge 
is among the types of programs the 
court supports: “proactive measures 
to ensure that individuals from all 
backgrounds are afforded fair oppor-
tunities to participate…in the legal 
profession,” but has also made clear 
that, while “[i]nclusivity is a laudable 
goal, and it can be achieved without 
resorting to discriminatory quotas.”37

The RCI pledge does not require the 
selection of any particular neutrals of 
color, etc. Instead, the pledge opens 
the way for neutrals of color to have 
an opportunity to be considered. 

Your authors instead reiterate that 
some change is necessary to address 
the concepts of balance, inclusion, 
and fairness, which are crucial to 
maintaining the legitimacy and sus-
tainability of ADR as an institution. 
Further, to be sustainable there must 
be professional readiness, on-going re-

continued engagement and ultimate 
balance — as your authors believe the 
RCI pledge contemplates. The RCI ap-
proach is a national move, but, your 
authors suggest, it can — and should 
— be adopted here in Florida. 

Having said that, we would be re-
miss if we did not mention the efforts 
of voluntary sections of The Florida 
Bar aimed at increasing ADR neutral 
diversity. For example, in June 2021, 
the ADR section of The Florida Bar 
created the Justice, Equity, Diversity 
and Inclusion Committee (JEDI).38

The committee sponsored an excellent 
CLE panel discussion on the topic 
in April 2022: “Are We There Yet? 
The Path Forward on Bias Elimina-
tion and Greater Diversity in ADR,” 
in which Linda Klein (former ABA 

president), Kelly Overstreet Johnson 
(former Bar president), and Sia Baker 
Barnes discussed where we’ve been 
and where we need to go.39

Moreover, the RCI approach only 
really deals with half of the problem, 
what the 105 Report called the “se-
lection problem” — i.e., increasing 
the frequency with which diverse 
neutrals are selected. It does not 
directly address the other half of the 
problem, what the 105 Report termed 
the “roster issue,” i.e., getting diverse 
individuals to take the training and 

so they may then be considered for 
selection. The idea of sustainability 
includes development of a pipeline of 
ADR professionals from diverse back-
grounds. To achieve such a pipeline, 
we need early exposure to the ADR 
career path not only for law students 
but also for high school and college 
students. Such exposure should in-
clude a curriculum broad enough to 
inform students of all backgrounds 
about ADR as a means for resolving 
disputes in family law, commercial 
law, workplace law, international 
law, consumer matters and even com-
munity justice. 

Further, we note — and concur 
in — the committee’s emphasis on 
the involvement of voluntary bar as-
sociations around the state, the goal 
of which is to bring this conversation 
to local bar groups, especially diverse 
bar groups,40 so lawyers — especially 
diverse lawyers — can learn about the 

Users of ADR services (largely 
attorneys who make the selections) 
should seek to do what is right, not 
simply what is easy. Be open to seek-
ing out individuals of diverse back-
grounds in order to be sensitive to 
clients’ unspoken but desired need to 
come before a neutral whom they feel 
is relatable. In other words, consider 
whether your client feels seen, heard, 
and understood in the mediation or 
arbitration process. Most recently 
(February 2023), the ABA published 
a member directory entitled Diversity 
in Dispute Resolution.41 While this 
particular directory does not contain 
a lot of neutrals from Florida,42 given 

 1 FLA. R. MED. 10.330, 10.340; FLA. R. 
ARB.11.080.
 2 See, e.g., Carol Izumi, Implicit Bias 
and the Illusion of Mediator Neutrality, 34 
WASH. U. J. L. & POL’Y 71 (2010), and Gilat 
J. Bachar and Deborah R. Hensler, Does 
Alternative Dispute Resolution Facilitate 
Prejudice and Bias? We Still Don’t Know, 
70 SMU L. REV. 817 (2017).

3 U.S. Census Bureau QuickFacts, Flori-
da, https://www.census.gov/quickfacts/FL.

4 ABA Resolution 105 Report, pp. 1-2 
(Feb. 2018) (hereinafter “105 Report”), 
available at https://www.americanbar.org/
content/dam/aba/images/abanews/2018-
AM-Resolutions/105.pdf.

5 The Florida Bar, Results of the 2022 

Survey 51 (Oct. 2022) (hereinafter “2022 
Results”), available at https://www-media.
floridabar.org/uploads/2022/11/2022-

Mgmt-Survey-Report-Final.pdf.
6 Id.
7 No other categories were listed. Id. at 

52.
8 The Florida Bar, Report of The Florida 

Bar President’s Special Task Force to Study 
Enhancement of Diversity in the Judiciary 
and on the JNCs App’x 2 “Demographics 

the expanded use of technology in dis-
pute resolution with video conferenc-
ing platforms, geographic boundaries 
no longer serve as limitations. 

In sum, the institution of ADR 
can and must remain credible and 
perceptively legitimate. It is a viable, 

-
taining fair resolution of disputes. But 
we all have a role to play in protect-
ing it. We must not be afraid to have 
tough discussions about these consid-
erations with opposing counsel when 
making selections. We must make 
the personal commitment to seek to 
appoint, wherever practicable, a fair 
representation of diverse arbitrators 
and/or mediators (considering gender, 
ethnicity, and sexual orientation), 
and request administering institu-
tions to include a fair representation 
of diverse candidates on their rosters 
and lists of potential arbitrator ap-
pointees. Our message to lawyers 
and judges both: It’s time to take a 
long, hard look at your “short list” of 
go-to neutrals and make a concerted 
effort to expand that circle to include 
diverse neutrals. If we do, litigating 
parties and the public as a whole will 

system.
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