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Managing Arbitration in Light 
of Managed Care

By Chris Shulman, Tampa

Background
As any member of the Labor and Employ-

ment Law Section is undoubtedly aware, 
courts continue to enforce predispute arbitra-
tion agreements in employment cases, com-
pelling arbitration not just of contractual and 
common law employment claims, but also 
statutory discrimination and wage claims 
(including, e.g., Title VII, ADEA, ADA, FLSA, 
and the rest of the “alphabet soup” of fed-
eral and state employment laws).1 With this 
trend, the employment arbitration process 

resembles the employment litigation process 
more and more,2 with parties seeking arbitral 
authorization of the whole panoply of dis-
covery mechanisms available to litigants in 
court. One such mechanism often employed 
in litigation (and now in arbitration) is the use 
of subpoenas for nonparty discovery. Given 
the fact that many arbitration proceedings 
have moved online since the advent of the 
COVID-19 pandemic (using Zoom or one of 
the other platforms),3 the ability to compel 

Movie Set Shooting Highlights 
Importance of Workplace 

Safety
By Shannon Kelly, Winter Park

The tragic shooting that took place re-
cently on the Rust movie set1 again places 
a spotlight on workplace safety—not only on 
film sets, but in workplaces generally. It also 
highlights the devastating consequences of 
failing to make workplace safety a priority. 
In 2020, the United States reported a total of 
2.7 million workplace injuries and illnesses.2 
In 2019, the most recent year for which sta-
tistics are available, 5,333 workers died as a 
result of a work-related injury.3 

So how should businesses respond to 
concerns regarding workplace safety? Gen-

erally, such concerns can and should be 
addressed in a workplace safety plan. De-
velopment of a workplace safety plan be-
gins with a commitment by management to 
address safety threats to the work environ-
ment by carrying out a worksite analysis 
to assess potential hazards. The nature of 
the potential threats present in the work-
place will vary depending upon the indus-
try and the location of the worksite. Once 
a workplace safety plan is developed, it is 
important that employees are trained on 
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MANAGING ARBITRATION, continued from page 1

appearance by videoconference be-
comes an issue.

Managed Care 
In 2019, the Eleventh Circuit, in 

Managed Care Advisory Group, LLC v. 
CIGNA Healthcare, Inc.,4 ruled that un-
der the Federal Arbitration Act (FAA),5 
arbitrator subpoenas that purport to 
require non-party discovery—whether 
subpoenas for depositions (duces te-
cum or not) or for production without 
deposition—are not enforceable;6 nei-
ther are arbitrator subpoenas purport-
ing to compel a witness to attend a 
proceeding by videoconference.7

The Managed Care court reached 
this conclusion by analyzing the lan-
guage of the FAA, noting specifically 
that “Section 7 of the FAA allows an 
arbitrator to ‘summon in writing any 
person to attend before them . . . as a 
witness and in a proper case to bring 
with him [or her] . . . any book, record, 
document, or paper which may be 
deemed material as evidence in the 
case.’”8 Noting that in Hay Group, Inc. 
v. E.B.S. Acquisition Corp.,9 the Third 
Circuit (in an opinion authored by 
then-Judge Alito) found that Section 
7 “unambiguously restricts an arbitra-
tor’s subpoena power to situations in 
which the non-party has been called to 
appear in the physical presence of the 
arbitrator and to hand over the docu-
ments at that time,”10 the Eleventh 
Circuit sided with the Second, Third, 
Fourth, and Ninth Circuits to conclude 
that an arbitrator may not issue sub-
poenas for “pre-hearing depositions 
and discovery from non-parties.”11 

Likewise, quoting the text of FAA Sec-
tion 7 with emphasis, the court held 
that an arbitrator’s ability to “compel 
the attendance of [a person] before 
said arbitrator” necessarily requires 
the person to appear at a location in 
the arbitrator’s physical presence.12 

Consequently, subpoenas purporting 
to compel appearance by videocon-
ference—not in the physical presence 
of the arbitrator—cannot be enforced 
under the FAA.13

Options and Considerations
So, what to do?
First, try a discovery hearing. 

Both Managed Care and Hay Group 
suggest the possibility of an arbitra-
tor convening a discovery hearing to 
which a non-party might be validly 
subpoenaed to appear (in person, in 
the arbitrator’s presence) and either 
give testimony, present documents, or 
both.14 So, the parties might ask the 
arbitrator to convene an in-person dis-
covery hearing at which non-parties 
would be required to appear and tes-
tify to authenticate records and allow 
them to be copied. Presumably, ar-
bitral subpoenas for such a hearing, 
properly served, would be enforce-
able.15 One assumes that the party at 
whose instance the arbitral discovery 
hearing subpoena issued might be 
able to provide the subpoenaed party 
with the option simply to produce the 
requested documents voluntarily as 
an alternative to having to appear be-
fore the arbitrator.

Second, have the arbitration con-
ducted pursuant to state arbitration 
law, not the FAA. Managed Care’s 
limitations on arbitral subpoenas nec-
essarily apply only if the arbitration is 
subject to the FAA. If the Revised Flor-
ida Arbitration Code (RFAC), Chapter 
682, Florida Statutes, applies, then 
the arbitrator has the authority to issue 
enforceable pre-hearing discovery 
subpoenas to non-parties. The RFAC 
provides, in relevant part:

682.08  Witnesses, subpoenas, 
depositions.—

	 (1)  An arbitrator may issue a sub-
poena for the attendance of a witness 
and for the production of records and 
other evidence at any hearing and 
may administer oaths. A subpoena 
must be served in the manner for 
service of subpoenas in a civil action 
and, upon motion to the court by a 
party to the arbitration proceeding or 
the arbitrator, enforced in the manner 
for enforcement of subpoenas in a 
civil action.
	 (2)  In order to make the proceed-
ings fair, expeditious, and cost effec-

tive, upon request of a party to, or a 
witness in, an arbitration proceeding, 
an arbitrator may permit a deposition 
of any witness to be taken for use as 
evidence at the hearing, including a 
witness who cannot be subpoenaed 
for or is unable to attend a hearing. 
The arbitrator shall determine the 
conditions under which the deposition 
is taken.
	 (3)  An arbitrator may permit such 
discovery as the arbitrator decides 
is appropriate in the circumstances, 
taking into account the needs of the 
parties to the arbitration proceeding 
and other affected persons and the 
desirability of making the proceeding 
fair, expeditious, and cost effective.
	 (4)  If an arbitrator permits discov-
ery under subsection (3), the arbitra-
tor may order a party to the arbitra-
tion proceeding to comply with the 
arbitrator’s discovery-related orders, 
issue subpoenas for the attendance 
of a witness and for the production of 
records and other evidence at a dis-
covery proceeding, and take action 
against a noncomplying party to the 
extent a court could if the controversy 
were the subject of a civil action in this 
state. . . .

Regarding the prohibition on vid-
eoconference appearance, the RFAC 
does not have the same language 
found in FAA Section 7 (“compel the 
attendance of [a person] before said 
arbitrator ”). Thus, the statutory basis 
for disallowing videoconference hear-
ings does not apply. Indeed, the RFAC 
provides, in relevant part, that the ar-
bitrator “may conduct an arbitration in 
such manner as the arbitrator consid-
ers appropriate for a fair and expedi-
tious disposition of the proceeding.”16 
Consequently, arbitration hearings un-
der the RFAC could occur by Zoom or 
the like, if the arbitrator agrees.

Likewise, at a minimum, arbitra-
tors under the RFAC have the abil-
ity to order discovery proceedings 
and therefore may issue enforceable 
subpoenas to non-parties to attend 
such discovery proceedings. Clearly, 
Hay Group/Managed Care in-person 
discovery hearings are authorized 
under the RFAC, specifically section 
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682.08(4). However, the RFAC also 
draws a distinction between subpoe-
nas for a hearing (section 682.08(1)) 
and subpoenas for attendance and 
production at a discovery proceed-
ing (section 682.08(4)). The use of 
different terms implies different mean-
ings. The use of “proceeding” rather 
than “hearing” for discovery seems to 
suggest that for the former, the arbi-
trator need not be present or decide 
anything. Moreover, section 682.08(2) 
speaks to the arbitrator’s ability to de-
termine the conditions under which 
a deposition may occur, and section 
682.08(3) empowers the arbitrator to 
order discovery in a flexible manner, 
“taking into account the needs of the 
parties to the arbitration proceeding 
and other affected persons and the 
desirability of making the proceeding 
fair, expeditious, and cost effective.” 
Thus, section 682.08 seems to autho-
rize, if ordered by the arbitrator, non-
party depositions (video or in person, 
duces tecum or otherwise) as well as 
non-party production. 

In summary, by invoking arbitration 
under the RFAC instead of the FAA, 
parties may gain (preserve?) the abil-
ity to take traditional non-party pre-
hearing discovery in employment ar-
bitration.17

Third, is this a labor case? The 
Taft-Hartley Act (LMRA)18 may also of-
fer a basis for requesting a prehearing 
discovery subpoena, at least in the la-
bor arbitration context. While tradition-
al prehearing discovery is rare in the 
labor-management grievance arbitra-
tion milieu, at least one court has held 
that labor arbitrator-issued subpoenas 
for non-party discovery production of 
documents is allowed.19 

Conclusion
As arbitration continues to be a reg-

ular means of resolving employment 
disputes, counsel should consider 
how best to get at information held 
by non-parties. Simply having the ar-
bitrator compel the non-parties’ atten-
dance at the final evidentiary hearing 
on the merits is clearly allowed under 
the FAA, but doing so may prevent 
adequate preparation for that hearing. 

So, in light of Managed Care, coun-
sel should either ask the arbitrator to 
conduct discovery hearings along the 
way or get the opposing party to agree 
to have the arbitration conducted pur-
suant to the Revised Florida Arbitra-
tion Code. Since arbitrators typically 
charge for hearings by the day, I sus-
pect it would be cheaper for the par-
ties to choose the latter.

Chris Shulman 
is an attorney, me-
diator, arbitrator, 
and PERC Special 
Magistrate based 
out of Tampa, who 
has conducted 
a p p r o x i m a t e l y 
3700 mediations 
and 1800+ arbi-

trations (or similar decision-making 
processes)—a majority of which in-
volved labor or employment issues. 
He also trains mediators and arbitra-
tors.
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