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DECLARATION OF COVENANTS, CONDITIONS, .QIID HESTRICTTONS

(VILLA ENCANTADA, ap Addition
to the City of Albuquerque,
New Mexico)

This Declaration of Covenants, Conditions, ang Restrictions is made
this 3ist day of July, 1973, by Woop HROS, BOMES OF NEW MEXICO, INC., 5
New Mexico corporation, hereinafter referred +o as "Developer. ™

camunity with permanent parka, playgrounds, Open spaces and other common

WHEREAS, Developer desires to Provide for the Presexrvation of the
values and smenities in the commumity and for the maintenance of the parks,
playgrounds, open spaces and other cemmon facilities; and, to thigs end, desires
to subject the resl Property described in Article IT together with such addi-
tlons as may hereafter be made thereto (28 provided in Artiele II) to the
covenants, restrictions, easements, charges, and liens, herinafter set forth,

WVHEREAS, Peveloper has deemed it desirable, for the efficient preser-
vation of the values and amenities in the community, to create an agency to
which should he delegated apd assigned the powers of maintaining and adminis-
tering the community properties and facilities, administering and enforeing
the covenants and restrictions, and collecting and disbursing the assessmenta
and charges hereinafter created; and

WEEEEAS, Developer haa incoxrporated under the laws of the State of
New Mexico ag a Bon-profit corporation, VILLA ENCANTADA BOMEOWNERS ASSOCTATTION .
for the purpose of exercising the functions aforesaid;

¥OW, THEREFORE, the Developer declares, that the real property :
described in Article 11, and such additions thereto as mey hereinafter be ;
made purmuant to Aptiele IT bereof, is and shall be held, transferred, sold,
conveyed, and oceupied subject to the covenants, conditions, restrictions,
sasements, charges, and liens (sometimes Teferred to 28 "covenants and
restrictions™) hereinafter get forth.

ARTICIE I I
- Definitions

Section 1. The following words when used in this Deelaration op any
Supplemental Declaration {unless the context shall rrohibit) shall have the

following meanings:




(a) Massocistionn shall mean and refar to the VITIA ENCANTADA
BMEOWNFERS ASSOCTATION s> a New Mexice Bon-profit corporation, and itgs
Succeszors.

L (b) "The Properties® shall mean and refer to all of the
Existing Property, and additiong thereto, as are subject to this Declaration
or any Supplemental Beclargtion under the provisions of Article IT hereorf.

{c) "Coomen Froperties and Facilities? shall mean and

refer to those areas of land so shown or designated and to those aress of
land shown or designated as "Recrestion Site", Parking drea, "Private

", or &C, gh&rl?.ﬂ on (1) the AMENTED PLLT OF VILIA ENGARTADA, which

PLAT was filed on July 31; 1973, in the offica of the County Clerk
of Bernalijle Courtty, New Ha:icé?(.?) any recorded subdivision plat, smended
pMat, replat, or supplemental plat of The Properties; and {3) those areas of

designated as "Common Properties and Facilities® in any Supplemental

tion; all of which land ig intended to be devoted to the common use
and enjoyment of the Ouneps of The Properties; and shall inelude the facilities
intended for common use and enjoyment which are or hereafter may be constructed
upon, affixed to, placed upon, or otherwise located upon any part of those areas
of land desigrated as "Common Properties and Fecilities.” ‘

(d) "Lot? shell mean ang refer to any mmbered lot shown upon
any recordsd subdivisiop Blat, amended plat, replat, or supplemental plat
of The Properties with the exception of Common Properties and Facilities

(e) "Living Unit® shall mean and refer to (1} any portion
of a building situated upon The Properties designed and intended for use
and occupancy as a2 residence by a single family, or (2) any lot intended
for residential facilities, "Living Unit? shall include the term "Lot”
unless such inelusion is expressly or by implication prevented by the text
bereof in which reference is made thereto, The use sometimes herein of the
term "Lot" in addition to the term "Living Unit," 9.8., "Lot of Iiving Unit,”
is for purpose of clarity in mesning or for emphasis and is not intended to
Linit the meaning of the term "Living Unit,” or to infer that the term
living Unit® does not include the term "Toth,

() Multifemily Structure® shall mean and refer to any
containing two or more Living Units under one roof except when
each such Living Unit is situated upon its own individual Lot.

(g} "Ouner® shail mean and refer to the record owner, whether
One or more persons or entities » of the fee simple title to any Lot or
Living Tnit by, notwithstanding any applicable theotry of the mortgage,

) (k) ™Members” ghali mean and refer to all those Ouners who are
members of the Association as provided in Article ITT, Seection I, hereotf,
and & "member® shall mean and refer to any one of the members,

(i) "Declaration” shali mean and refer to this Declaration of
Covenants, Conditions, and Restrictions and to any amendment, or modification
of this Declaration and shall include any Supplemental Declaration, unless
the context shall prohibit such congtruction.
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(i} "Supplemegtal Declaration” shell mean ang refer to any instru-
ment which amends, modifies, or terminatas this Declaration, or vwhich accom-
plishes some action taken urder this Declaration, and which has been executed
and acknowledged in the Tamner required by the Declarstion, and recoyded in
the office of the Bermnelillg County Clerk, and shall be included in the ferm
"Declaration® unless the context shall prohibit such canstruction,

(1) "Boargn shall mean and refer to the Board of Directors of the
dssoeiation,

{m) "By~-Laws" shall mean and refer to the By-Laws of the Association.

(2} "Developer® shall mean and refar to WOOD BROS. HOMES OF NEW
MEXTCO, INC., a New Maxico eorporation, itg Successors, and assigns in interest.

(o) "imended Prate shall mean and refer to AMENDED PLAT OF VILLA
ENCANTADA, AN ADDITION TO THE CITY OF ALBUQUERQUE, NEW MEXTCO.

(p) "Class A Lot" shall meéan and refer to any Lot upon which there
is a residence or single family unit, upon which construction has been campleted,
and which has been conveyed to an Owner other than the Developer.

ARTICIE II
Proverty Subject 7o Ihis Declarstion: Aditiops Thereto

Section 1. Existing Pro erty. The real Propertvy which is, and shall
be, held, transferred, soid, conveyed, and ocoupied subject to this Declaration
is located in Bernalille County, New Mexico, and is Dore particwlarly described
as follows, all of which real property shall hereinafter be Teferred to as
"Existing Pro ® or "The Properties i

Lots mmbered One (1) through Eight (8), inclusive, and
Iots mmbered One Bundred Seventeen (117) through One
Bundred Thirty-Six (136), inclusive, of VIIIA ENCANTADA,
an Addition to the City of Albugu » New Mexico, as the
Seme are shown and designated on the inended Plat of Villa
Encantads, which Amended Plat was filed on July 31, 1973,
and recorded in Book D-5,.at Page 168, in the office of the

imended Plat had been filed Freviously on April 4, 1973,
and recorded in Book D-5, at page 133, in the office of
the County Clerk of Bernalille County, New Mexdco,
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as, and constitute, "PHASE In Development on the
Amended Flat of Vi1l Encantada, which Amended
Flat was filed op February 17, 1976, and recorded
in book D- 7 , at, page 8 " in the office of -
the County Clerk of Bernaliil, County, New Mexico. )

as8"Recreation Site,n "Farking Area!, "Private Boadway,™ or "C.P, & F.n
Within the exterion boundaries of PHASE T Develomment of VILLA
ENCANTADA on the Amended Flat of Villa Encantada, which Amended Flat
was filed on February 17, 1976, and recorded in Book D-. I, at page 8,
in the office of the County Clerk of Berrnalillo County, New Mexico.

(e) Mergers. Upon a merger or consolidation of the Association with
ancther association ag mrovided in its Articles of Incorporation, its Droperties, .
rights, apd obligations may, by operation of law, be transferred to ancther surviving
or consolidated association op alternatively, the rroperties, rights, and obli-

Property together with the ¢ovenants and restrictions established, upon any other
properties as one scheme, ¥o such werger or consolidatiom, however, shall effect
any revocation, change, or addition to the covenants established bty this Declaration
with the Existing Property except as herein provided,

ARTICIE 11T /
Hanbershig and Voting Rights in the Association
Section 1. Membershin, Every person or entity who is a record owner
of a fes of undivided-fes interest in any living Unit or Lot which is subject
by the terms of the Declaration +o assessment by the Association shaJ_‘L be a2 zember
of the Association {a ™membern) » Provided that any such persom or entity who holds

be 2 member. The rights of Bembership are subject to the right of the Associa~ .
tion, acting by itg Board of Directors, to suspend the voting rights to use the
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Section 2, Voting Rights, The Azsociation shall have tuo classes of
voting membership: .

(b) Class B. The Class B member(s) shall be the Developer. The
Clags B member(s) shail be entitled to three votes for each Living Unit or Lot
in which it holds the inrtereat required for mewbership as provided in Section
1 or this Article ITT, provided that the Clasgs R membership shall cease and
become converted to Clasas A nembership on the bappening of any of the following

(1) when the total votes outstanding in the Class A membership
.equal the total votes ouvtstanding in the Clagss B membership; aor

(2) on December 31, 1975,

From and after the happening of these events, whichever oecurs
earlier, the Clagss B manber_ahall be dee_amed to be a glass A member entitled to

ARTICLE IV

Eroperty Bights in the Common Properties

Section 1. Memberg! Fasements of Enjoyment. Subject to the provisions

Section 2. Title to Common Pro rties. The Developer may retain the
legal title to the Common Properties and Facilities wrtil such time as it has
campleted improvemerts thereon and until such time as, in the opinion of the
Developer, the Association is able to maintain the same but, notwithstanding any
proviaions herein, the Developer hereby covenants, for itself, its successors
and assigns that it convey the Common Properties ang Facilities to the
Assaciation, free and cleap of a1l liens angd encunbrances, except and valorem
taxes and assessments for the year in which the comveyance is made and except
for all pmtent reservations, restrictive covenants » easemenis, and rights-of-
WAy or record, if any, not later than December 31, 1975.



Section 3, Extent of Menberg: Easements. Ty Tights and easements
of enjoyment created hereby spail be subject to the following:

oT utility for such burposes apdg subject to such conditiong as may be agreed to
by the Zembers, provided that ng such dedication or transfep, determination ag
to the Pposes or as to the conditions thereof, shall be effectiva wnless an

fer, purpose or condition, png mless written notice of the Proposed agreement

(£) The right of individus] Bembers to delegate their rights ang
easements of enjoytternt in ang to the Common Properties ang Facilities as Provided
in Section 4 of this Article IV,

Section &, . Delegation of Use, Subject to this Declaration ang in
accordance with any applicable Provigions of the By-Laws, any memi_aer may dalt_agate

have been delegated, are subjeet to a1l of the provisions, Jinitations, and
conditions hereor to the same extent as those of the delegating member,



ARTICIE v

Coveramts for Maintenance Easesmam‘:s

Ssetion 1, Creation of the Lien and Personay Obligation of
Assesmments, The Developer for each Lot ang Living Onit owned by it within
The Properties hereby 0vensnts, and each Cuner or any Lot or Living Unig by

assessments for capital improvanents; Such assessments to be Pixed, established,
and collected from time to time ag hereinaPyen Irovided. The ammmal apd
Special assesaments,_tcgether with such interest therson and costs of collse.-

to this Purpose and related to the use and enjoyement of the Common Properties and
facilities, includ:ing, bot not limiteq to, the peyment of taxes and insurance
thereon ang Tepair, Daintenanca, Teplacement, and additiong thereto, and for the
cost of labor, equipment, materials, Zanagement, and Supervision thereof, ang
without liniting the gererality of the foregoing purposes the Association may pay
cut of apd from Such assessments the following: ’

{a) The cost of Providing water, Sewer, garbage and trash collsction,
electrical, gag apg other Recessary utility services for the Common Properties
and Facilities and, to the extemt Lhat the same are not Separately metered or
billed to each Living Uniz for the Living Unita,

{¢) The cost of rainting, maintaining, replacing, repairing, and



(f) The cost of 82y and all other materials, supplies, labor services,
maintenance, Tepairs, taxes, aSsessments, or the like which the Association ig
required to secure qor rey for by law, op ctherwise, or which in the diseretion
of the Board of Directors aspai3 be necessary or proper for the operation of the

Section 3. Basig and Maxdimum of Anmmal Agsessments, Until the year
beginning Jamuary, 1975, the annual assessment shall be 00.00 per Living Unit,
From and after Jamuary 1, 1975, the annuai a3sesanent may be ineressed by vote
of the members, as hereinafier provided, for the next Succeeding one year and at
the epd Oof each such period of one year for each succeeding period of one year,
The Board of Directors of the Association may, after consideration of current
maintenance ¢o8ts and future needs of the dssociation, fix the actual assessment

ouly, for the Pmrpose of defraying, in whole or in part, the ¢t of any constructicn
Or reconstruction, ‘nexpected repair op Teplacement of a described capital improve-
Dent upon the Gommen Properties and Facilities, ineluding the necessary fixtures ang

Section 5, e in Basis and Mayimm of Annnsl Assessmerts. Subject
to the limitations of Section 3 of this Article V, and for the periods therein

Specified, the dssociation may change the maximmm ang basis of the azssessments
fixed by Section 3 of this Artiecle V prospectively for any such pericd provided
that any suehn change shall have the assent of two-thirds of the votes of gach
¢lass of membersg who are voling in person op by proxy, at a mesting duly called
for this Purpose, written notiee of vhich shall be sent to all members at lesst
thirty (30) days in advance and shal]l get Torth the purpese of tha meeting, pro-
vided imd i i i

Section 6. Querum for Any Action Aythorized Under Sections 4 and 5
of this Article V. The quorme required for any action authorized by Sections
T oorasuicle V

and 5 of this Article V shaly be as follows:

At the first Beeting called, as provided in Section & and 5 of this
Article ¥ the eSence at the meeting of members, or of proxies, entitled to
cast sixty (60) percemt of all the votes of each class of membership shall
¢onstitute a quorum. Ir the required quorum is not fortheaming at any neeting,
another meeting ®ay be called, subject to the potice Tequirement set forth in
Sections b4 ang 5, and the required quorum at any such subsequent meeting shall
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be gne-half of the required quorum at the preceding meeting, provided that no
such subsequent meeting shall be held more 4han sixty (60) days following the
preceding meeting.

Section 7. Rate of Assessment. Both annusl and Special assessments
must be fixed at a uniform rate for all Class A Lots and (lass B Lots, although
the assessuents on all Class B Lots shall be fixed at twemty-five (25%) percenmt
of the assessments on all Class A Lots.

paragraph first became epplicable to such lot.

The anmual assessment shall be due and payable in month installmenta
equal to ome~twelfth (1/12) of the respective member's total anmal assessment
for the year, The first anmual assessment upon any Class A Lot shall be made
for the balsnce of the assessment period in which title to the Living tnit is
trangferred from the Developer to the original purchaser of the Iiving Unit
following the completion of construction of the Living Unit. The first anmasl
assessment upon any Class B Lot shall be made for the balance of the assesament
period in which the provisions of this Paragraph first became applicable to snch
lot. The assessment for any year, after the first year, shall bs due and pay-
gble in monthly installments equal to one-twelfth (1/12) of the respective member's
total anmual assessment, which shall be due and payable on the first day of each
month commencing on the first day of July in each calender year. '

The amount of the anrmal assessment which may be levied for the
balance remaining in the firsg period of agsessment shall be an amount which
bears the same relationship to the anmial assessment mrovided for in Section 3

a3sessment levied against any Property which is hereafter added to The Properties
now subject to assessment at a time other than the beginning of any assessment
pericd. "

The due date of any special assessment under Section ¥ shall be fixed
in the resolution authorizing such assessment.

Section 9. Duties of the Board of Directors. The Board of Directors
of the Associstion shall fix the date of comencement and the amount of the assesg-
ment against each living Unit and lot for each assessment period of at least thirty
(30) days in advance of such date or period and shall, at that time, vrepare a

able for said assessment a certificate in writing signed by an officer of the
Association, setting forth whether said assessment has been paid. Such certificate

shall be conclusive evidence of payment of any assessment therein stated to have
been paid, '

Section 10. Effect of Hon-Payment of Assessment: The Personal
Obligation of the Quner: The Iien, Remedies of Association,
"_—._“—._—
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of, shall beap interest frap the date of delinquency (itg Tespective due date) until

in default, at the option of the Associatig ; and the 4ssaciation may bring am ‘
action at law 8gainst the Oypep personally obligated to Pay the same upon his obli-
gation and/op to foreclose the 1ien against the property, and there shall be added
to the amouni; of sych assessment, ir:terest, costs, and a reascmable attorney's
fee. A gyt to recover g noney judgment for any and al] delinquent assessment,

-

Section 11, Subordination of the Lien to Mort €3, The lien of the
a3sesmmeut provided for herein shall he Subordinate tg the lien of a first mopt
€385 now or hereafter Placed upon The Froperties gsubject to assegament; provided,

Section 12, Exeupt Property. The following property subject to thig
Declaration Shall be exempled from the assessments, charges, and lien ereated
herein: (a) a1l propertieg Lo the extent of any easement or other ipgterest

Not, withstanding any provisions herein, no lang o improvenents devoted
to dwelling use shall be exempt, from such assessments, charges, or liens,

ARTICIE IV
Pa:.-tz Walls

Section 1, General Rules of Law to Apply. Each wall vhich is builg
a8 part of the origingl ¢onstruction of the Living Unizg upon The Properties and
placed on the dividing line between the lots, if any, shall constitute a party



Section 2, Sharing of Repair and Maintensnce, The r;ost of reason-
able repair ang malintenance of a rarty wall shali be ghareg by the Owners who

Section 3, Destruction Fire of Other Casualty, Ir o rarty wall
. -——_.__.__ER_.I
1s destroyed or damaged by fire or other casualty, any Owper who has used the
wall may restore_it, and if the other Guners thereafter make use of the wall,

Section 4, Weathe Toofing. Notwithstanding any other provision of

Section 5, Right of Contribution Rums With Tand, The right of any
Owner to contribution from any other Gwmer under thig Article VI shaly be aprur-
temant to the lapg and shall pass to such Quner's Successors in title,
Section 6. Arbitration, In the event of any dispute arising cone
=21tration

2 party wall, or under the provisions of this Article VI, each party shall choose
one az-bitrator, acd the decisiap ofa mejority of all the arbitrators shall be

ARTICIE vIX

of a i who be a member of the Board of D ectors, and two or mcre
Bembers of the Architectural Contyol Coamittee prior to each Annual Meeting of
bers to serve from the close of that A Meeti il the cose of the next,

Exterior Maintenance.

Section 1. Exterior Maintenance, In addition to maintenance upon
the Common Properties and Facilities, the Assoeiation i grior

Ralotenance npon each Living Unit which is subjeet to a33essment under Article
V Bereof, a5 follows: oai air, replace, and cara for Toofs, ters, down-
sSpouts, exterior mldi%es, shrubs, grass, walks, and othe_r-

exterior improvements.
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when establishing the annual assessment against each: Living Unit for any

of_the exter:_i_or maintensnce for that year shall, thereafter, make smeh
adjustment with the Ouner as is necessary to reflect the actual cost thereof,

§ection 3. Access at Reasonahle Hours. For the purpose solely
of perfon_xmg the exterior maintenance authorized by this Article VIIT,

ARTICLE IX
General Provisions

Section 1, Duration. The Prcparti,es will be owmed, and, if
transferred, shall be transferred, subject to the Declaration. Ajl of the
Provisions of the Declaration ape and shall be copsidered as "covenants
Tunning with the lapd,n All of the provisions of the Declaration shall run
with and bind the land, and The Properties, and Members, and Owners, will
imure to the benefit of, and will be enforgeabls by and sgainst the dsgocia~-
tion, any Qwner, or any member, and each of their respective legal represenmta-
tiveg, heirs, Suecessors, and assigns, for g term of twenty-five (25) years
from the date on which the Declaration of Covenarts, Conditions, and Restric‘gichs

Seetion 2. Amenduent, The Declaration and all Supplemental
Declarations may be fmended, modified, or terminated by ap instrument entitled
"Supplemental Declaration," which amends, modifies, or terminates this Declar-

Declaration has been Tecorded in the office of the County Clerk of Bernaliile
County, New Mexico, which shall be sffective upon such recordation following the
Froper execution and acknowledgment, thereof.

Section 3. Enforcement. The Declaration, and the irticles, By-Laws,
and Regulations of the Aasociation, ineluding all restrictions, conditions,
covenantas,: reservations, liens, and charges now or hereafter impesed by the
provisions thereof, ®ay be enforced by the 4gsociation or by any manbezf- in any
Proceeding in law or equity, against any person or entity, including without
linitation the Association, any member, and any Owner viclating or attempting

to violate any provision, restriction, condition, or covepant now or hereaftgr )
contained in the Declaration, Articles, By-Laws, or Regulations of the dsgociation,
either to restrain such vielation or to specifically enforce any such provisiom,
restriction, condition, or covenant, and against The Properties to eaforce any
lien, assessment, or charge now or hereafter imposed by the provisions of this
Declaration. The failure by the Association or any member to enforce any
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provision, restriction, condition, or covensut contained in the Declamtion,
or in the Adrticlea, By-Laws, or Regulations of the Ass_ociation, shell not
constitute a waiver of the right to do so thereafter, ’

Section k&, Severability. Invalidation of any one or more of the
mrovisions, restrictions » conditions, or covenants of the Declaration by
Judicial determination or otherwise shall in no way affect any other Provisions
of the Declaration which shell be and Temain in full foree ang effact,

Section 5. Provisions Obligatory on A Owners. Al1l of the provi-
sions, restrictions, conditions, and covenants of the Declaration, Articles,
By-Laws, and Begulations of the Associatign shall apply to a1l Owners, except
only in thag instance, ir any, in vhich the application of any such provision,
Testriction, condition, or covenant explicitly and expressly exempts Owners

Forrom, e.g., where the application is limited to Dembers,

Section 6. Actions by Owners and by Members. The method Por
Cwners and for members to take action, and the evidence thereof, shail be as
follows: . ' _

(a) Actions by Owners. Whenever any action 1s required or permitted
to be taken by the Owners of Living Units, such action shell be taken (1) at a

meeting duly called fop such purpose after 30 days' written notice of such meeting

Beeting a quorum shall be present in the form of the presence of 60% of the then
Chners of Iiving Units in berson or by proxy, ard such action is assented to by
the pajority required for such action Who shall exacute apg acknowledge a Sup-
Dlemental Declaration reflecting the action taken, which Supplemental Declaration
8hall become effective Upon its recordation in the office of tha County Clerk of
Bernalillo County, New Mexico; or (2) without bolding any meeting but obtaining

{b) Actions Members. Those certain actions of the members
requiring approval by the assent of two-thirds of the votes of each class of
members who are voting in person or by Proxy at a meeting duly called for that

Declaration, the participation by the Association in mergers and consclidations,
and the smendmenta, alterations, changes, or repeals of certain provisions of
the Articles of Im:orporation, such action may only be taken al such a meeting
af'ter proper notice, by the assent of tWwo~thirds of the votes of each class of
nembers who are voting in person or by proxy, and at which mesting a special
quorum is presemt. The Special quormm required for such actions of members
shell be ag follows:

known address of the member as reflected in the records of the
Association at the time of such meeting, the preserice of mettbers

in person, or by their Froxies, emtitled to east 60 percent of

all of the votes of each alass of members sha;ll constitute a quorm.
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ceding Reeting, provided that no such subsequent meeting shali
be beld more than 80 days following the preceding meeting,

Section 7.

Asasocintion of Dafanit p_z- Hortgg_gor.
on any Living Unit is i
Mort .

(b) Pairtii:;io;;_‘or subd:_ndea.ny Living Ux;i:ifg or the Common
Propertjeg ard Facilities, ) o ‘ o

(¢) By act op mission seek to abandon the status of VILLA
ENCARTADA except as provided by statute, ang in conformity with the Declaration,
;.n case of substantial 1gsg %o the Living Ugits and ‘the: Common Propertied and
acilities. , o L : :

mished to the 4ssociation & copy of the Tecorded first mortgage, the name

« permanent addrags of, such mortgage holder, ‘and’ any other information or
-«cuzents reasonably Tequested by the Secretary of the 4Association,
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