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Who we are and what we do
The Estates Unit in AANDC-BC Region

= We act for the Minister of Indian Affairs,
carrying out his responsibilities under the
indian Act.
1. Approving Wills and confirming the appointment
of Executors and Administrators;

2. Settling the estates of people who've passed
away, when nobody in the family is able to do so;

3. Managing the finances of people who are unable
to manage thelr own money due to mental
incapacity; and

4. Paying out Minors’ trust accounts held by AANDC,
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Why we’re here today

What-we’'ll cover in this session

We will:

= Give you information about the law so that
vou can decide whether or not you need to
make a Will;

» Walk you through the main steps involved in
making a Will; and

= Answer any questions you may have about
wills and estates issues.

B o E Aboriginal Affslis and Alfatras autochiones o
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Who is covered by the Indian Act?

The Indian Act’s Wills & Estates rules don’t apply to everyone

You must be;

1. Status (registered) First Nation person; and
2. Make your home on reserve.

» Includes people who live on-reserve but are away for a
period of time to go to school or for seasonal
employment;

= Includes people whose home is on reserve, but who
have to leave to go into a care facility off-reserve;

* Does not include status First Nations people who don't

live on-reserve, or people who live on-reserve but don’t
have First Nations status.

See page 4 of Writing Your Own Will for more information

Estates Unit = BC Region
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What is your “estate”?
It's what you OWN, minus what you OWE

= Everything you own on the day that you die

= Your house and land
» All of your personal befongings
« Money in the bank
= A car or boat
=Everything you owe on the day you die
= Credit card debt, final phone and cable bills

» Any other debt that’s not life-insured and must be
paid off when you die

* Aboriginal Affales and Alales autochiones
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What the Indian Act says

Sections 42 to 50 of the Act cover Wills and Estates

"|f you don’t make your own Will,
sections 48 and 50 of the Indian Act are
going to bhe your “Will”.

» |f you don’t make your own Will, the
law makes some assumptions about who
should be provided for, and the person
fooking after your estate must follow
these legal rules.

See page 4 of Writing Your Own Wiil for more information

Estates Unit = BC Region
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Section 48

Who inherits from you if you do not have a Wili?

A+E
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If you have land on reserve
Section 48(8) and Section 50 of the Indian Act

= Section 48(8}: if you don’t have a Will and your
closest next-of-kin are nieces/nephews, any
reserve land you have must be transferred to
the band.

*Section 50: if land is inherited {Will, or no Will)
by a person who isn’t a member of your band,
the Superintendent of Indian Affairs must seil
the non-member’s share of the land and give
them the sale proceeds instead of the land itself.

See page 16 of Writing Your Own Will for more information

Estates Unit = BC Region
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Do you need a Wilil?
Méybe

* If your life is simple — you've been married for
years to the same person, and you, your spouse,
and all of your children and grandchildren are
members of the same First Nation, maybe the
Indian Act’s inheritance rules will work for you.

= [f you're separated (but not divorced), or have
children from more than 1 relationship, or have
a spouse, children or grandchildren who are not
status or who are not members of your First
Nation, or have a friend, step-children or
custom-adopted children who you want to leave
something to: you need to make a Will.

See page 5 of Writing Your Own Will for more information

B+
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Some things you can do in a Will

.. That you ¢an't do without one

* Give a gift to a friend or a more distant blood
relative;

» Leave something to a step-child or a child
you've raised but not legally adopted;

» Gjve more to one family member than
another;

= Choose who looks after your estate;
= Name a guardian for your young children;

» [f you have land: avoid having Section 48(8) or
Section 50 apply to your land.

Estates Unit = BC Region
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Some things you can’t do in a Will

... Just a couple of major ones

= You can’t give away something you don’t
actually own (sounds obvious, but ...
= The right to live in band social housing, or a house
thats built on communal band land (also called a
traditional land holding) is decided by your First _
Natfon’s Housing Program policies, not the Indian Act
or your Witl.
¥ You can’t give something you own jointly with
someone else, if the joint ownership comes with
a “right of survivorship”: the property {could he
land, a car, a bank account) automatically goes
to the surviving joint owner.

See page 15 of Writing Your Own Will for more information

R
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Information to get

... Before you start working on your Wil

= Full names and band membership information
for all people to be named in your Will;

» Parcel abstract report for any reserve land
interests you have;

=l jst/description of all vehicles, boats, business
or work equipment, insurance policies, pension
funds, bank accounts (incl. account numbers);

» Who is the beneficiary for insurance {and anything
else you have where you can name a beneficiary)?

n |ist of all debts (are any life-insured?).

See page 19 of Writing Your Own Will for more information

Estates Unit = BC Region
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What Makes a Will Legal?

- —The requirements in the-indian Act

* The person making the Will must:
= Be age 19 or older, unless they are married or in the
Armed Forces; and

= Be able to understand what they are doing when they
write the Will {“mental capacity”]; and

sBe free from extreme influence or pressure by people
wanting a share of their possessions [called “duress” and
*undue influence”}.

"The Will must:
aBe in writing; and
aBe signed by the will-maker; and

= Give instructions on distributing the will-maker’s property
after death; and

»The instructions must be clear.

See page 7 of Writing Your Own Will for more Information

& Aboriglnal AHalrs and Alfalyes autochlones ¢
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Choosing an Executor

The person who will carry out the instructions in your Will

» Your executor should be:

= Trustworthy and able to work on their own;

« In good health {so that they survive you and can do the

job)

» Able to manage the paperwork involved; and

v Able to communicate with and be respectful of all your

family and friends {the beneficiaries named in your Will}.
= You may also consider naming more than one
executor, and naming a substitute executor to
act in case the first person is unable or unwilling
to do the job.

See page 13 of Writing Your Own Will for more information
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What an Executor does

Some examples ... :

= Makes funeral arrangements with your family;
=Notifies everyone who needs to know about the death
{such as employer, hydro, phone, cable, bank,
government agencies);

=Gets your Will approved by AANDC (the document must
be the original Wili, not a photocopy);

=Contacts everyone named in the Will;

=Claims death benefits;

sLooks after your property until it is transferred;

"Pays debts such as funeral expenses, credit cards and
loans, using the money in your estate; and

=Distributes property to the people named in your Will
and provides them with an accounting of your estate.

See page 13 of Writing Your Own Will for more information

* B Aboriginal Atfalrs and Alfaies autochiones o
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A typical Will

Parts of a typical Will

* |dentify yourself {your full name, band membership etc.)
and state your home address;

=Revoke (cancel) any previous Wills;
*Name the executor(s), then the alternative executor(s};
*Name a guardian for your minor children {if any};
=Give directions for your funeral;

- ® Make gifts of specific items (if any);
uGive the ‘residue’ of your estate (the ‘residue’ is
everything that is left after payment of your debts and
gifts of any specific items); and
= Date, your signature, witnesses’ names and signatures.

See page 27 of Wrifing Your Own Will for more information
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Changing a Will

-{Or making a new one})

= You can change your Will or make a new one
at any time, particularly if there’s been a change
in your life such as:

» You got married or had children;

» You separated or got divorced, and your “ex” is
named in your current Will;

= The executor or a beneficiary named in your Will has
passed away.
= A codicil is a separate document added to your
Will to make a change so that you don’t have to
rewrite your whole Will.

See page 19 of Writing Your Own Will for more information
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Other planning documents

Legal planning documents to consider
= Power of Attorney

» This is a written, signed document-in which you
appoint another person to make financial and legal
decisions for you. The powers you give can be limited
to a few specific powers for a short time, or you can
give a general Power of Attorney for all financial and
legal purposes.

» Representation Agreement
=This is a written, signed document in which you
appoint someone to speak and act for you when you
can’t speak for yourself because of iliness, accident or
disability. It is broader than a Power of Attorney, and
can cover health care decisions as well as financial
and legat decisions,

See page 34 of Writing Your Own Will for more information

Estates Unit « BC Region
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Information & Publications
Making a-Will; and Settling an-Estate

Writing Your Own Will - A Guide for First Nations People

Living On Reserve in BC (Tab 4 of your binder)

www.afoabc.org (Click on “What We Do”, then on
“Resources”).

Estate Administration On Reserve: A Guide for Executors

ond Administrators in BC (Tab 7 of your hinder)

Contact us and we’ll mail or email you a copy; also available
on the Legal Services Society of BC's Aboriginal website at

voww.lss.be.cafaboriginal/ (click on “Aboriginal legal
issues”, then “Wills and estates on reserve”)

Estate Administration On Reserve: Templates Package

Contact us and we’ll email this to you, or you can download
it from the Legal Services Society of BC's Aboriginal website

at www.|ss.be.cafaboriginal/ {click on “Aboriginal legat
Issues”, then “Wills and estates on reserve”)

R+d
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Contact Information
AANDC - BC Region contacts

Estates Unit
604.775.5100 Toil free: 1.888.917.5577

Email: BCestétes@aandc—aadnc.gc.ca

Individual Land Holidings
604.775.5100 Toll free: 1.888.917.9977

{ask to speak with an Individual Land Holdings
Specialist)

Estates Unit « BC Region
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EXTRACTS FROM THE INDIAN ACT

Sections 42 through 50 Wills and Estates
Section 51 Managing the Financial Affairs of Mentally Incapable Adults
Sections 52.1 through 52.3 Minors’ Trust Accounts

DESCENT OF PROPERTY

powers of Minister with respect to property of deceased Indians

42, (1) Subject to this Act, all jurisdiction and authority in relation to matters and causes
testamentary, with respect to deceased Indians, is vested exclusively in the Minister and shall be
exercised subject to and in accordance with regulations of the Governor in Council.

Regulations

{2) The Governor in Council may make regulations providing that a deceased Indian who at
the time of his death was in possession of land in a reserve shall, in such circumstances and for
such purposes as the regulations prescribe, be deemed to have been at the time of his death
lawfully in possession of that land.

Application of regulations

{3) Regulations made under subsection (2) may be made applicable to estates of Indians who
- died before, on or after September 4, 1951.
RS, ¢ -6, 5. 42,

Particular powers
43. without restricting the generality of section 42, the Minister may

(a) appoint executors of wills and administrators of estates of deceased Indians, remove
them and appoint others in their stead;

(b) authorize executors to carry out the terms of the wills of deceased indians;

(¢) authorize administrators to administer the property of Indians who die intestate;

(d) carry out the terms of wills of deceased Indians and administer the property of Indians
who die intestate; and

(e) make or give any order, direction or finding that in his opinion it is necessary or
desirable to make or give with respect to any matter referred to in section 42,

RS, ¢.1-6,5.43.




Courts may exercise jurisdiction with consent of Minister

44. (1) The court that would have jurisdiction if a deceased were not an Indian may, with the
consent of the Minister, exercise, in accordance with this Act, the jurisdiction and authority
conferred on the Minister by this Act in relation to testamentary matters and causes and any
other powers, jurisdiction and authority ordinarily vested in that court,

Minister may refer a matter to the court

(2) The Minister may direct in any particular case that an application for the grant of probate
of the will or letters of administration of a deceased shall be made to the court that would have
jurisdiction if the deceased were not an Indian, and the Minister may refer to that court any
question arising out of any will or the administration of any estate.

Orders relating to lands

(3) A court that is exercising any jurisdiction or authority under this section shall not without
the consent in writing of the Minister enforce any order relating to real property on a reserve.

R.5, €. 16, 5. 44,

WILLS

Indians may make wills

45. (1) Nothing in this Act shall be construed to prevent or prohibit an Indian from devising
or bequeathing his property by will.

Form of will

(2) The Minister may accept as a will any written instrument signed by an Indian in which he
indicates his wishes or intention with respect to the disposition of his property on his death.

Prohate

(3} No wiil executed by an Indian is of any legal force or effect as a disposition of property
until the Minister has approved the will or a court has granted probate thereof pursuant to this
Act.

R.S., <. |6, 5. 45.

Minister may declare will void

46. (1) The Minister may declare the will of an Indian to be void in whole or in part if he is
satisfied that

(@) the will was executed under duress or undue influence;
{b} the testator at the time of execution of the will lacked testamentary capacity;




(¢) the terms of the will would impose hardship on persons for whom the testator had a
responsibility to provide;

(d) the will purports to dispose of land in a reserve in a manner contrary to the interest of
the band or contrary to this Act; ,

(e) the terms of the will are so vague, uncertain or capricious that proper administration
and equitable distribution of the estate of the deceased would be difficult or impossible
to carry out in accordance with this Act; or

(f) the terms of the will are against the public interest.

Where will declared void

(2) Where a wili of an Indian is declared by the Minister or by a court to be wholly void, the
person executing the will shall be deemed to have died intestate, and where the will is so
declared to be void in part only, any bequest or devise affected thereby, unless a contrary
intention appears in the will, shall be deemed to have lapsed.

R.S., ¢. -6, 5. 46.

APPEALS

Appeal to Federal Court

47. A decision of the Minister made in the exercise of the jurisdiction or authority conferred
on him by section 42, 43 or 46 may, within two months from the date thereof, be appealed by
any person affected thereby to the Federal Court, if the amount in controversy in the appeal
exceeds five hundred dollars or if the Minister consents to an appeal.

RS., ¢ |-G, 5. 47; R.S., ¢. 10(2nd Supp.), 55. 64, 65.

DISTRIBUTION OF PROPERTY ON INTESTACY

Surviving spouse’s share

48, (1) Where the net value of the estate of an intestate does not, in the opinion of the
Minister, exceed seventy-five thousand dollars or such other amount as may be fixed by order of
the Governor in Council, the estate shall go to the survivor.

Idem

(2) Where the net value of the estate of an intestate, in the opinion of the Minister, exceeds
seventy-five thousand dollars, or such other amount as may be fixed by order of the Governor in
Council, seventy-five thousand dollars, or such other amount as may be fixed by order of the
Governor in Council, shall go to the survivor, and '

(a) if the intestate left no issue, the remainder shall go to the survivor,

{b) if the intestate left one child, one-half of the remainder shall go to the survivor, and
~ (c) if the intestate left more than one child, one-third of the remainder shall go to the

survivar,




and where a child has died leaving issue and that issue is alive at the date of the
intestate’s death, the survivor shall take the same share of the estate as if the child had
been living at that date.

Where children not provided for
(3} Notwithstanding subsections {1) and (2),

(a) where in any particular case the Minister is satisfied that any children of the deceased
will not be adequately provided for, he may direct that all or any part of the estate that
would otherwise go to the survivor shall go to the children; and

{b) the Minister may direct that the survivor shall have the right to occupy any lands in a
reserve that were occupied by the deceased at the time of death.

Distribution to issue

(4) Where an intestate dies leaving issue, his estate shall be distributed, subject to the rights
of the survivor, if any, per stirpes among such issue.

Distribution to parents

(5) Where an intestate dies leaving no survivor or issue, the estate shall go to the parents of
the deceased in equal shares if both are living, but if either of them is dead the estate shail goto
the surviving parent.

Distribution to brothers, sisters and their issue

, (6) Where an intestate dies leaving no survivor or issue or father or mother, his estate shall be

distributed among his brothers and sisters in equal shares, ahd where any brother or sister is
dead the children of the deceased brother or sister shall take the share their parent would have
taken if fiving, but where the only persons entitled are children of deceased brothers and sisters,
they shall take per capita.

Next-of-kin

{7) Where an intestate dies leaving no survivor, issue, father, mother, brother or sister, and
no children of any deceased brother or sister, his estate shall go to his next-of-kin.

Distribution among next-of-kin

{8) Where an estate goes to the next-of-kin, it shall be distributed equally among the next-of-
kin of equal degree of consanguinity to the intestate and those who legally represent them, but
in no case shall representation be admitted after brothers' and sisters' children, and any interest
in land in a reserve shall vest in Her Majesty for the benefit of the band if the nearest of kin of
the intestate is more remote than a brother or sister.




Degrees of kindred

(9) For the purposes of this section, degrees of kindred shall be computed by counting
upward from the intestate to the nearest common ancestor and then downward to the relative,
and the kindred of the half-blood shall inherit equally with those of the whole-blood in the same
degree.

Descendants and relatives born after intestate’s death

(10) Descendants and relatives of an intestate begotten before his death but born thereafter
shail inherit as if they had been born in the lifetime of the intestate and had survived him.

Estate not disposed of by will

(11) All such estate as is not disposed of by will shall be distributed as if the testator had died
intestate and had left no other estate.

No community of property

(12) There is no community of real or personal property situated in a reserve.

(13) and (14) [Repealed, R.S., 1985, c. 32 (1st Supp.}, s. 9]
Equal application to men and women

(15) This section applies in respect of an intestate woman as it applies in respect of an
intestate man.

(16) [Repealed, R.S., 1985, c. 32 (1st Supp.), 5. 9]
R.S., 1988, c. |5, 5. 48; R.S., 1985, c. 32 (1st Supp.), 5. 9, ¢. 48 {4th Supp.), 5. 2; 2000, ¢, 12, 55. 149, 151,

Devisee’s entitlement

49, A person who claims to be entitled to possession or occupation of lands in a reserve by
devise or descent shall be deemed not to be in lawful possession or occupation of those fands
until the possession is approved by the Minister,

R.S., c. -6, s. 49,

Non-resident of reserve

50. (1) A person who is not entitled to reside on a reserve does not hy devise or descent
acquire a right to possession or occupation of land in that reserve.




Sale by superintendent -

{2} Where a right to possession or occupation of land in a reserve passes by devise or descent
to a person who is not entitled to reside on a reserve, that right shall be offered for sale by the
superintendent to the highest bidder among persons who are entitled to reside on the reserve
and the proceeds of the sale shall be paid to the devisee or descendant, as the case may be.

Unsold lands revert to hand

(3) Where no tender is received within six months or such further period as the Minister may
direct after the date when the right to possession or occupation of land is offered for sale under
subsection (2), the right shall revert to the band free from any claim on the part of the devisee or
descendant, subject to the payment, at the discretion of the Minister, to the devisee or
descendant, from the funds of the band, of such compensation for permanent improvements as
the Minister may determine. '

Approval required -

{4) The purchaser of a right to possession or occupation of land under subsection (2) shall be
deemed not to be in lawful possession or occupation of the land until the possession is approved
by the Minister.

RS, ¢ 1-6, 5. 50.

Regulations

50.1 The Governor in Council may make regulations respecting circumstances where more
than one person qualifies as a survivor of an intestate under section 48.
2000, c. 12, 5. 150,

Ma na'ging the Finan cial affa lrsofMentallylncapa b]eAdultsSeCtlonS R

MENTALLY INCOMPETENT INDIANS

Powers of Minister generally

51. (1) Subject to this section, all jurisdiction and authority in relation to the property of
mentally incompetent Indians is vested exclusively in the Minister.

Particular powers
(2) Without restricting the generality of subsection (1), the Minister may

(a) appoint persons to administer the estates of mentally incompetent Indians;
(b) order that any property of a mentally incompetent Indian shall be sold, leased,
alienated, mortgaged, disposed of or otherwise dealt with for the purpose of

(i} paying his debts or engagements,

(ii) discharging encumbrances on his property,




(jii) paying debts or expenses incurred for his maintenance or otherwise for his
benefit, or
(iv) paying or providing for the expenses of future maintenance; and
{c) make such orders and give such directions as he considers necessary to secure the
satisfactory management of the estates of mentally incompetent Indians.

Property off reserve

(3) The Minister may order that any property situated off a reserve and belongingto a
mentally incompetent Indian shall be dealt with under the laws of the province in which the
property is situated.

RS, c. I-6, 5. 51,

MONEY OF INFANT CHILDREN

Distributions of capital

52.1 (1) The council of a band may determine that the payment of not more than three
thousand dollars, or such other amount as may be fixed by order of the Governor in Council, in a
year of the share of a distribution under paragraph 64(1)(a) that belongs to an infant child who is
a member of the band is necessary or proper for the maintenance, advancement or other benefit
of the child.

Procedure

(2) Before making a determination under subsection (1), the council of the band must

(a) post in a conspicuous place on the reserve fourteen days before the determination is
made a notice that it proposes to make such a determination; and

(b) give the members of the band a reasonable opportunity to be heard at a general
meeting of the band held before the determination is made.

Minister's duty

(3) Where the council of the band makes a determination under subsection (1) and notifies
the Minister, at the time it gives its consent to the distribution pursuant to paragraph 64(1)(a),
that it has made that determination and that, before making it, it complied with subsection (2),
the Minister shall make a payment described in subsection (1) for the maintenance,
advancement or other benefit of the child to a parent or person who is responsible for the care
and custody of the child or, if so requested by the council on giving its consent to that
distribution, to the council.

R.S., 1985, ¢. 48 (4th Supp.), 5. 3.




Money of infant children of Indians

52.2 The Minister may, regardless of whether a payment is made under section 52.1, pay all
or part of any money administered by the Minister under section 52 that belongs to an infant
child of an Indian to a parent or person who is responsible for the care and custody of the child
or otherwise apply all or part of that money if

(@) the Minister is requested in writing to do so by the parent or the person responsible;
and

{b) in the opinion of the Minister, the payment or application is necessary or proper for
the maintenance, advancement or other benefit of the child.

R.S., 1985, c. 48 {4th Supp.), 5. 3.

Attaining majority

52.3 (1) Where a child of an Indian attains the age of majority, the Minister shall pay any
money administered by the Minister under section 52 to which the child is entitled to that child
in one lump sum.

Exception

{2) Notwithstanding subsection (1), where requested in writing to do so before a child of an
Indian attains the age of majority by a parent or a person who is responsible for the care and
custody of the child or by the council of the band of which the child is a member, the Minister
may, instead of paying the money in one lump sum, pay it in instalments during a period
beginning on the day the child attains the age of majority and ending not later than the day that
is three years after that day.

R.S., 1985, c. 48 {4th Supp.), 5. 3.







jam Mary Louise Joseph L No. 123(02)
Full Name Membership No
of the _Eagle Creek First Nation ,and | live at _Eagle Creek L.R. No. 1
' Name of First Nation
in the Province of British Columbia.

This is my Last Will and Testament.

1. I cancel all my former wills and codicils. 4t Hesg presumptions;
_ as'the:'30-day’ provision:balow, -
2. I appoint _my husband, Richard James Joseph
Name(s) af executar(s)
of _Princeton , British Columbia to be the
Place

executor(s) and trustee(s) of this my will, but if she/he/they should refuse to act, die
before me, or die within a period of _30____ days following my death, then | appoint

my brother, Henry William Billy
Name(s) of aiternate executor(s}
of Kamioops , British Columbia, as the executor(s)
Place
and trustee(s) of this my will,

3. I direct that all my just debts, funeral and testamentary expenses be paid by my
executor as soon as possible after my death.

4, | appoint _my husband, Richard James Joseph
Namef(s)
of Princeton ~,_British Columbia , as
Place Province
Guardian(s) of my minor children, but if she/he/they should refuse to act, die before
me, or die within _30 days following my death, then | appoint
my sister, Serena Mary Jack of
Namef(s)}
Princeton . British Columbia , as
Place Province

Guardian(s) of my minor Children.

5. I appoint _my husband, Richard James Joseph
Name(s)
of Princeton ~,_British Golumbia ., as
Place Province

Guardian(s) of the estates of my minor children, but if she/he/they should refuse to act,
die before me, or die within _30 days following my death, then | appoint

my brother, Henry William Billy of
#4:appoints a gudrdianto care for.yodi children:{that is, someone to have:physical custody of them). You may-also wish -
to-appeint a "guardian of the estate” of your-children; as in #5. This type of guardian is responsible forlooking after any
money of other. properly you léave to:your. chilldren; It you're a separated parent and the surviving parent will be {ookiig M. 7.

after your-children, but you want a differerit trgsted person fo-be the one who decides what-fuinds your children-need-for
educational-or other necessary expenses;_name‘-a-gUardia’n'df-lhe children’s estafes.




Kamiloops British Columbia , as

)

Place Province
Guardian(s) of the estates of my minor Children.

6. | request that my Guardians:

Raise my children in the Catholic retigion.

7. | want my remains to be dealt with as follows:

or:specifiesthather” -

| want my remains to be buried at the Eagle Creek Cemetary.%ﬁa_ééﬁ Oniyfpé§é—_"t:67-_b'éﬁ65}}1—ehiﬁer§:'" :

8, 1 make the following specific gifts: :
| give my interest in Lot 12, Eagle Creek I.R. No. 1 ("my [and") to my husband, Richard James
Joseph, if he survives me for 30 days, but if he does not survive me for 30 days, then | give my land
to be divided equally among such of my children as are living at my death, PROVIDED that if any
child of mine should predecease me but leave child or children (hereinafter called “Issue”) surviving
him or her, then my deceased child's share shall be divided equally among such Issue as attain the
age of 19 years, AND FURTHER PROVIDED that a person who is not a member of the Eagle
Creek First Nation at my death shall not be entitled to inherit any portion of my land.

| give my beaded brooch to my best friend, Annie Fraser.

9. | give the residue of my estate as follows:
| give the remainder of my estate to my husband, Richard James Joseph, if he survives me for 30
days, but if he does not survive me for 30 days, the remainder of my estate shali be divided equaliy
among such of my children as are living at my death, PROVIDED that if any child of mine shoutd
predecease me but leave child or children (hereinafter called “Issue”) surviving him or her, then my
deceased child's share shall be divided equally among such Issue as attain the age of Nineteen 19
years.

| have signed my name to this will on _June 12, 2006 at_Princeton
Date Place

British Columbia.

This page was signed, and the preceding page was )

initialled, by Mary Louise Joseph )
as his/her last will in the presence of us, both )y Mary Joseph
present together at the same time. We have ). _Signature of testator

signed our names as witnesses to this will at the ). "Notihe executor or ariyciie-else iamed in your Will; and.
request of _Mary Louise Joseph in his )2, Not the'hisband or wifelof the executor or-anyone else-named

)Wﬁb 1o ¢hégse:as wilnesses? Adulls who are!

/her presence and in the presence of each other. ~ jiayourwil. . IRV
You:and your 2 withesses rust all bie present together atthe .
Name Brenda Smart, Band Manager )s'ame.ti'he'd'uﬁﬁg' thie entire process of signing your Will, The
] Jwitnesses do.not need to'be shown anythiig-you have-written in
Address 123 Eagle Creek Rd., Princeton BC Jyour Wi /o need-10-tell them that the.document you:are
asking th jess is-your Will,-so that they-understand they
Signature Brenda Smart )?_i_t witnessing aWill. . © . o o '
w esses presentwith-you:

’right%hand-.bbrneriofé_l_l.—'p_agesdf_—y_our;Will.- -

Name _Frank Creston, Lands Manager s(you will be signing that page; So-you.don't

Address 456 Eagle Creek Rd., Princeton BC

\oign the Wi, = S
Signature Gané,Crestou 3.:Have your two witnesses.sign the Will and ptint-their names
CIDM H 1154381 - Sample will for workshops. ge@nd addresses.




LAST WILL AND TESTAMENT

| am ' - , No.
" Fufl Name Membership No

of the ~,and [ live at

Name of First Nation Ploce
in the Province of British Columbia.

This is my Last Will and Testament.

1. | cancel all my former wills and codicils.
2. | appoint
Name(s} of executor(s)
of , British Columbia to be the
Place ‘
executor(s) and trustee(s) of this my will, but if she/he/they should refuse to act, die
before me, or die within a period of days following my death, then | appoint

Name(s) of alternate executor(s)
of ' , British Columbia, as the executor(s)
Place
and trustee(s) of this my will.

3. " Idirect that all my just debts, funeral and testamentary expenses be paid by my
executor as soon as possible after my death.

4. | appoint
Name(s)
of ,  as
Place Province
Guardian(s) of my minar children, but if she/he/they should refuse to act, die before
me, or die within days following my death, then | appoint
of
Name(s)
, , as
Place ‘ Pravince
Guardian(s) of my minor Children,
5. l appoint
Name(s)
of , ,as
Ploce Province )
Guardian{s) of the estates of my minor children, but if she/he/they should refuse to act,
die before me, or die within days following my death, then | appoint
of

Name(s)




_ _,as
Place Province
Guardian(s) of the estates of my minor Children.

6. | request that my Guardians:

7. { want my remains to be dealt with as follows:

8. | make the following specific gifts:

9. | give the residue of my estate as follows:

| have signed my name to this will on at

Date Place
British Columbia.

This page was signed, and the preceding page was
initialled, by
as his/her last will in the presence of us, both
present together at the same time. We have
signed our names as witnesses to this will at the
request of _ in his
/her presence and in the presence of each other.

Signature of testatar

Name
Address

Signature

Name

Address

e St Mmt et et tmant ot St s S N ma” ot Mot St S St

Signature

CIDM # 1154391 - Sample will for workshops. Estates Unit, indian and Northern Affairs Canada, BC Region
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Here is an example of what can happen 1.4 Whendo I need a lawyer?
when there is no Will,

You can make a simple WIll yourself, without
a lawyer, but you should probably get legal
advice if:

@ you own and run a business
@ you own land off-reserve

€ Yyou own a great deal of property (such
as bank accounts or investments),
especially if any of it is off-reserve

® vyou are in the middle of a complicated
divorce or child custody case

@ vyou are planning on giving nothing to
a close relative and you think they will
argue about being left out of the Will,

Lawyers usually charge a flat rate of around
$500 for preparing a Will.

At the back of this booklet is a list of places
to go for more information or assistance.
with making a Will.

_ Wfﬂ he cou!d hav ;
~the person. who wante hat . .
would-have. been a {re il benefif and a !ot s
_‘less troub!e iRl L
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2. YWhat Makes a 'l

There are rules about what form a Will must
be in to be valid {legal). A Will is proved to
be legal when it is approved by an official at
INAC after the will-maker has died.

INAC has to be involved because of federal

* law. The Indian Act {sections 42 to 50) and
the Indian Estates Regulations say how to
hand!e the affairs of a deceased First Nations
person who lived on reserve. This is why

the Will of any First Nations person living on
reserve has to be sent to INAC for written
approval.

If the will-maker was not ordinarily resident
on reserve, the Will must be approved by
the British Columbia Probate Registry, and
the law that applies to the estate is the

- law of British Columbia, not the Indian Act.
However, if the will-maker had CP land, it
must still be transferred in accordance with
the Indian Act (so the land can only be
passed on to someone who is a member of
the same First Nation as the deceased).

INAC's written approval of a Will, and the
documents given by the British Columbia
Probate Registry, do the same thing.

These documents give the executor of the
deceased person’s estate the legal right to
settle the estate. For example, the executor
takes those documents to the bank to
transfer money from the deceased persons’
bank account, or they take the documents
to the Indian Land Registry to transfer the
CP land. An estate cannot be settled without
these papers.-

[ilf Legal?

2.1 Rules for Wills under the
Indian Act for First Nations
people living on reserve

Under the Indian Act, will-makers must:

@ be 19 years of age or older, unless they
are married or in the armed forces, and

© Dbe able to understand what th.ey are
doing when they write the Will, and

& be free from extreme influence or
pressure by people wanting a share of
their possessions. (This is called “duress”
or “undue influence”, See section 8.1.2
on page 20 for more information.)

The Will must:

be in writing (handwritten or typed on a
computer and printed out), and

be signed by the will-maker, and

@ give Instructions on distributing the will-
maker’s property after death, and

@ those instructions have to be clear and
easy to understand. '

If these rules are followed, INAC usually
approves the Will, If there are problems
in understanding the Will or if relatives
complain to INAC, the Will may not be
approved, or the approval may be defayed
while the complaints are investigated.
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The following people can challenge a Will by
writing to INAC:

® anyone who is entitled to share in the
value of an estate under a Will

® anyone who would be entitled to part of
the estate if there were no Will

@ anyone who the will-maker was legally
required to support.

If a Will is challenged, INAC staff will read
the Will carefully, and look for written
evidence from family members and the
executor to try and figure out what the will-
maker intended and why. This is one reason
why it is a good idea to have withesses
when you make your Will. They can answer
any questions that might come up later.

INAC can usually make a decision without

" going to Court. However, If the situation is
complicated and can only be decided by
having withesses testify in person, INAC may
go to the BC Supreme Court for a decision.
If this is necessary, the estate and/or family
members must pay the legal expenses
involved.

2.2 Rules for Wills under the
laws (‘)f British Columbia

INAC recommends that Wiils written by First
Nations people also follow the Wills law of
British Columbia. These are the BC rules:

Form:

& The Will must be written on paper, either
in handwriting or printed out from a
computer. Electronic forms, such as audio
tape or video recording, are not valid,

® The will-maker must sign their name at
the bottom of the document.

@ The will-maker must state that they
are writing their final Will and that the
document replaces any former Will they
may have written.

Capacity:

® The will-maker must be 19 years or age
or older to make a Will, unless the will-
maker is married or in the armed forces.
(This is expected to be changed to 16
years of age in 2010.)

Withesses:

& Two people must witness a signature on
a Will. The people must each be over
the age of 19 and mentally capable of
knowing what they are doing, (More
details about witnesses in the Sample
Will with Instructions on page 28.)

@ The witnesses cannot be named in the
Will to receive gifts, and they cannot be
spouses of people who are to receive
gifts in the Will. If the witnesses will
recelve gifts in the Will, those gifts are
void (the gifts are not legal).




Writing Your Own Will - A Guide for First Nations People Living on Reserve

Who Should E

A person writing a Will is free to make difts
of their property to anyone they want, They
can give their property to family members,
to friends or to charity. There are no rules
about who to leave your property to in a
Will. You can leave part of your estate to
some members of your family and none

to other members. You can leave some to
family and some to friends.

3.1 Identifying the Peoplie in
vour Will

Every family member who might be entitled
to share in your estate must be notified of
your death and of your Will by your executor,
whether you have included them in your

Will or not. For that reason, you should
make a list with names and addresses for
your executor, Make sure that you include
nick-names and any names that a person is
known by as well as their legal name.

This list should include alt of your immediate
family and descendants. Identify any
children who are custom-adopted (see box
on page 11).If you have a large family you
might not list all of your cousins or nieces
and nephews. Instead you might list all the
families that are related to you and how.
That way the executor can find them. It is
especially important to identify any friends
you might want to leave something to. Also
If you want to leave something to a charity,
you should find out the charlty’s legal name.

If you have all this information prepared for
your executor, and keep it up-to-date after
you've made your Will, then you don’t have
to put details like addresses into your Will,
just the name of the person or charity. If you
have not prepared a list, then ali the details

@ﬁ@ﬁé Trom %E@@ Will?

have to go into the Will to ensure that your
gifts go to the right people.

3.2 Leaving a Family Member
out of your Will

You may decide NOT to leave property

to one or more family members, If those
persons were being supported by you or
were dependant on you in some way, you
should state why you are not leaving them
anything. This makes it harder for them to
prove that the terms of your Will should be
changed for their benefit. (See Section 8,
page 20, on Disputing a Will).




Writing Your Own Will - A Guide for First Nations People Living on Reserve

4.1 Wills written by Spouses
4.1.1 Joint Wills

Joint Wills are very common and are written
by spouses (either married or common-law).
The wife writes a Will giving all her property
to her husband, if he survives her. The
husband writes a Will giving everything to
his wife, if she survives him. Without a Will,
the surviving spouse would have to share
the estate with the children of the deceased.

Joint Wills also state that if the spouses die
together, their descendants (such as children
or grandchildren) inherit all their property.
Usually they are each other’s executor.

4.1.2 Mutual Wills

Mutual Wills are written by spouses (either
married or common-law) who have young
families. The spouses want to make sure
that their own children Inherit when they
grow up, not a new spouse. Mutual Wills
can also be used to make sure that all

the children of a blended family inherit
equally from both parents. In that case,
the surviving spouse leaves their estate to
both their own biological children and to
their step-children (the children by a former
marriage of the other spouse), but not to
just the children of the survivor and not to
any new husband or wife who comes along
later.

Mutual Wills are not made very often,
because the spouses have to agree that the
surviving spouse will not alter their own Will
after inheriting the property. of the deceased
spouse. For example, a surviving husband
could write a new Will and disinherit the

Common Types of Wi

children of his deceased wife in favor of just
his own children or a new wife. In that case,
those children would be able to sue for their
share of the estate on the grounds of breach
of contract.

Mutual Wills are more complicated than
Joint Wills, and must be written carefully.
Although we are mentioning this type of Will
here, anyone considering Mutual Wills should
consult a fawyer, This kind of Will is not
suitable for doing yourself.

4.2 Parent to Child Wills

Parent to child (descendant) Wills are the
other most common type of Will.

When giving property to children, it is a
good idea to decide what to do with the
share of a child who might die before you.
You can write into the Will that the share

of a child who dies before you (the term

Is “predecease”), is divided equally among
the descendants of that child. Or you can
divide that child’s share equally among their
surviving siblings.

Sample sentence: I give the remainder of
my estate to my children, John Joseph, Lisa
Johnson, Sarah Johnson and Philip Johnson.
If any of my children predecease me, then
that share is to be divided equally among my
remaining children.”
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EXAMPLE:
Giving Everything to Adult Children

When John's wife died, John decided to
write a Will leaving alf his property to his
children. John was 68 years old and his
children were adults with children of their
own. He decided to leave his propetty,
which included CP land, to his children,
but not to his grandchildren. He thought
maybe one or two of his grandchildren
might not be members of his First Nation,
which meant they couldn’t inherit a share
of his CP land. And he trusted his children
to share fairly with their own children.

So John made a Will leaving everything
to his children. His instructions were

that Susan, Charles and Joseph were

to inherit equal shares. If one of them
died before John, their share would be
divided equally between the two surviving
children. This was much simpler than
naming alf the grandchildren and trying to
work ouf their shares.

EXAMPLE:

Giving Everything to Adult Children and
then Grandchildren

Ellen wanted to provide for her
grandchildren if her children died before
her. (She knew that they were all
members of her First Nation and living
on resetve.) Ellen worried particularly
about her son who worked as a faller in
the forest industry. So her instructions in
her Will are that all her property goes to
her children. She then says if any of her
children die before her, that their share is
fo be divided among that child’s children.
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4.3 Care of Minor Childien

If you have custody of children under 19,

it is important to name a guardian for your
children. This is especially important if there
are good reasons not to give custody to
their other parent. If the minor children in
your care are custom adopted, not legally
adopted, you may want to talk to a lawyer
about what to do.

The courts do not have to appoint the
guardian that you name in your Will, but
they will consider your choice very seriously.
When you have a good reason for not
wanting the children’s other parent to have
custody, you should briefly state the reason
in your Will (see example on right). If you
have stated your reasons clearly and chosen
responsible guardians for the children, there
is a good chance your choice will be upheld.

Whoever you name should be responsible,
and of course they must be willing and able
to be a guardian. You would ordinarily name
someone close to the children, such as an
aunt and uncle who have been involved in
their upbringing.

;;_an : like her: Fof these reasons 1 am

: -her care

Even if you are happily married, it is a good
idea to think about a guardian. Sometimes
couples die at the same time, for example in
a car accident.

‘ectmg that my ch:!dren be g:ven into..
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5. Choosing your Executor

You must name someone in your Will to take
control of your property when you die. The
person whom you name to look after your
estate is called an executor ("executor” Is

a man and “executrix” is a woman, but you
can use “executor” for both). The executor
is your representative and it's their job to
follow the instructions in your Will,

The job of executor is important. It can
involve a lot of paperwork, The executor
may have to work with a lawyer to get your
estate approved and distributed. You need to
choose your representative carefully.

Your executor should be:

@ trustworthy and able to work on their
own,

in good health (so that they survive you
and can do the job),

@ able to manage the paperwork involved,
and

©® able to communicate with and be
respectful of all your family and friends
(your beneficiaries).

Once you have decided on someone, it is a
good idea to ask them if they are willing to
do the job.

5.1 More than one Executor

You can have more than one executor so
that there is more than one person to do all
the work and make decisions. However, this
can cause problems if they don't get along
with each other. Most will-makers just have
one executor.

5.2 Substitute Executor

You can also name a substitute executor, in
case the first person is unable or unwilling to
do the job (for instance, they are ill, or they
have moved away). It is a very good idea to
name a substitute,

5.3 Executor’s Duties

Here are some examples of what an
executor does:

@ Gets your Will approved by INAC,

@ Locates and takes control of your home,
vehicles, bank accounts, tools, household
goods, and personal possessions,
including jewelry, art and crafts.

@ Notifies hydro, phone, cable and all other
services of your death. !

® Looks after your house until it is
transferred.

© Notifies your creditors and banks of your
death.

@ Claims death benefits.

& Makes funeral and memorial
arrangements,

You can see that there are many
responsibilities. This is why it is important
to think carefully before you choose your
executor,

5.4 Directions to the Executor

You need to put in your Will that you want
your executor to pay all your debts, funeral
expenses and all the expenses of winding up
your affairs and settling your estate.
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6. Giving Property in your Will

6.1 Specific Gifts of Property or
Cash

There are two ways to give property after
“you die. One is to give instructions (also
known as making a “"bequest”) in your Will.
' For example: “I give my friend, Joe White,
$1,000 cash” or "I give my nephew, Dan
Smith, my box of carving tools”,

A better way to give small items is to put
instructrions in another document, not in
your Will, You can write a letter to your
executor with a list of all the gifts you wish
to give, and keep it with your Will.

You can change the letter ahy time without
changing your Will.

In a letter, you can also give your executor
general instructions. For example: “Let

my cousins choose what they want from

my tools. If they can't agree, then you, as
executor, decides who is to get what.,” Or;
"My children can take what they want of my
household and personal belongings. The
executor is to give them their choice in order
from the oldest to the youngest.”

6.2 The Remainder of your
property

The “residue” is all the rest of your property
remaining after any specific gifts of property
or cash have been given. You don't know
how much will be left after your debts have
been paid and any gifts distributed. You also
don’t know what the value of your CP land
and house will be at the time of your death.

Most people leave all thelr remaining
property to their spouse or children.

6.3 Naming Alternates

It is a good idea to give instructions in case
any of the people named in your Will die
before you,

For example, "I leave the remainder of my
estate to my wife, If she predeceases me,
then her share is to be given to each of my
three children and if any of my children die
before me, then to their descendants in
equal shares.” '

You can decide whether or not you want
your grandchildren and great-grandchildren
to take a share If any of your sonsor
daughters die before you, If you name each
of your children in this section of the Will,
then you have to specifically say that if any
of them die before you, their individual share
is to go to their children or grandchildren,
(See exampies on page 11.)

If you left your remaining property to “my
children” without naming them, then the
share of any child who predeceases you is
divided among the surviving children unless
you say otherwise.

Remember that if some of your children are
custom adopted, you should include the
names of all your children, not just say “my
children.” See box on page 11.
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6.4 Property that can be
distributed by a Will

In a Will you can only give property that
you own in your own name, or jointly with
another person,

The property can be personal items such
as household goods, jewellery, boats

and vehicles, and tools or equipment.
The property can also be a Certificate of
Possession to reserve land or a house

or land situated off reserve. Money or
investments in the bank are property too.

Debts are also part of the property of an
estate. These include credit card debt, bank
loans, lines of credit, utility bills and funeral
expenses.

6.5 Property that cannot be
given in a Will

6.5.1 Joint Ownership

People often own property with one or more
other people. This is called joint ownership.
The property could be a bank account,

land, a boat, a vehicle or a lease. If the
joint title comes with “right of survivorship”,
the property automatically passes to the
surviving owner(s) and it does not have to
be included in a Will.

Surviving owners of joint property take the
death certificate into the bank or to the
Motor Vehicle Branch, and usually ownership
is transferred without any problem. In the
case of a Certificate of Possession in joint
names, the surviving CP holder takes the
death certificate to INAC {or to the First
Nation, if it manages its own land under the
First Nations Land Management Act) and the
CP fand will be transferred to the surviving
CP holder.

Sometimes land is owned by more than
ohe person as “tenants in common.” In that
case, the property must be included in your
Will for you to give your portion of it to
somebody else. ‘

If you have CP land on reserve with
someone else and you are not sure if you
are joint tenants or tenants in common,

call an Individual Land Holdings Specialist

at INAC to find out, before you make your
Will. If your First Nation manages its own
l[and, contact the band instead. INAC or the
band will give you a document with the legal
description of the land and how it is owned.

6.5.2 Named Beneficiary

When you buy some kinds of property, such
as life Insurance or pensions, you name a
“beneficiary” who will receive the property
when you die. The person named as the
beneficiary only has to provide proof of
their identity and proof that the holder of
the policy has died to receive the funds.
Beneficiaries do not have to be named in
your Will,

You can write a Will saying that everything
you own goes to your children, but if your
insurance policy hames your wife or husband
as the beneficiary, your wife or husband will
get the insurance money.
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6.6 Giving land on Reserve

First Nations people who are writing a Will
because they want to say who inherits their
land, can only give the land if it is registered
in the Indian Land Registry System (or
under the First Nations Land Management
Act, for bands that manage their own fand).
CP land can only be given to people who
are members of that band, or are entitled

to become members and are not already
members of another band.

If the will-maker occupies a traditional land-
holding on reserve (also known as a custom
allotment), that land probably cannot be
given in a Will, because the band legally
owns the land, not the will-maker.

An example of a custom allotment is a
house, owned by the will-maker, that is built
on band land. It would have to be dealt

with through the band (usually, under the
band’s housing program). Some First Nations
have very clear custom allotment systems

in place, with rules that allow a will-maker

to decide who in their family will get to live
in their house after they die. Other First
Nations do not have such clear rules.

If your house is built on band land, rather
than CP land, you should check with your
band to find out if you are allowed to decide
who will occupy your house after you die,

6.6.1 Non-band Members

If the will-maker gives land on reserve

to a person not entitled to receive It, the
Superintendent of INAC must put the land
up for sale (the sale will only be open to
band members) and give the money from
the sale to the non-band member. There
are many ways to avoid this. One Is for the
will-maker to leave their CP land to family

members who are entitled to receive-it, and
give other property to family members who
are not entitled to CP land.

Here Is another way.
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: rpart of your plan for your estate, but
it takes time; anolves INACanda’
:-_filawyer and: there are’ a fot of Iegal

"'reqmrements that st be met-'-:ncludmg. :

;'.'and is not sagned by IN__ ‘or
“of the CP holder, is not !egally valid
and will not prowde any: protect:on
-‘to a.non-band member spouse or:
chlldren after you die.

fLeasmg your Iand may be-an: lmportant:-__”‘._'

Important Note: If you have CP land
that is already leased or has a business on
it, you should consult a lawyer about your
options, before you make your Will.
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6.6.2 Giving Property to Minor
Children

CP land, money and possessions can be
given in a Will to a person under 19, but
the minor cannot lease or sell the CP land.
To lease or sell the land for a minor, a
guardian of the minor’s interest in the CP
land must be appointed by INAC to do legal
transactions on behalf of the minor.

6.7 Social Housing

If you are a band member living in band
housing that is rented to you, you may
express your wishes about who will be able
to stay in that housing after you die. The
band does not have to follow your wishes,
but they may listen to what you have said In
your Will. '

You can say you would like your surviving
family members to remain in the housing
unit. You could also suggest that a close
family member who is entitted to live on
reserve, but who hasn’t been able to find
housing, be placed in your unit.

6.8 What prapérty cannot be
given in a Will by a First
Nations person?

@ A house owned by a First Nation which
only allows the band member to use it

©® Traditional land holdings

& Trapline licences from the Province of BC

A will-maker may still express their wishes
about these things in a Will, but the wishes
are not legally binding.

6.9 If you own land off-reserve

“Real property” (which means land) must

be transferred according to the laws of the
place where the land is located. Therefore, if
you own land off-reserve (such as fee simple
or strata-titled property in British Columbia)
your executor will need to have your Will
approved by the BC Probate Registry as well
as INAC. (See section 9.5, page 23, for more
information).

In BC, probate fees must be paid up front
(before the property is sold). Probate fees
are based on a percentage of the value of
the estate, including all of the real property
{land) and personal property (bank accounts,
cars etc.) located in BC, Probate fees are not
charged on the value of reai property and
personal property located on-reserve,

If you own property off-reserve in BC, it is
a good idea to make sure that your bank
accounts and other investments are held at
a bank branch located on-reserve, This will
decrease the probate fees that will have to
be paid later. Contact INAC and/or a lawyer
for additional information.

If you own land off-reserve in another
Province or outside Canada, you may wish to
get advice from a lawyer in the place where
your land is located, because your BC Will
may not be valid there.




Writing Your Own Will - A Guide for First Nations People Living on Reserve

6.10 Making an Inventory of
Property

It is helpful to make a list of all your
property before writing a Will. The existence
~ of the list as part of your records helps show
that you were in a capable state of mind
when you wrote your Will,

If you describe your property and its
Jocation, then your executor will have an
easter time finding it. Often, items like
artwork are stored away in a place that is
difficult to find. These items can add quite
a bit to the value of the estate. There are

stories of property being found after an
estate was settled. Hidden property is a
problem for everyone.

Your list should include any life insurance
policies, home insurance, pensions you are
ehtitled to, vehicles and boats (including
registration numbers), all bank accounts,
Certificates of Possession or occupancy
agreements. Include property that is not
part of your estate such as trapline licenses.
If you own any of these jointly with another
person, be sure to write that on the list.

See Inventory form, page 32.

7. After the Will is Signed

7.1 Where to keep the Will

You should keep the original Will (with

the original signatures) in a metal box so
that it Is protected from fire and flood. The
box should be focked. It could be a safety
deposit box at the bank or a lock box or
metal file cabinet in your home. Some

band offices may arrange for the storage .of
original Wills for thelr members, Some law
offices or notaties keep original Wills, some
do not. INAC does not store Wills,

It is a good idea to give a photocopy of the
signed WIIl to your executor. You should also
tell him/her where you are keeping your Will
and your personal records,

No matter where you keep your Will, it is a
good idea to file a Wills Notice with the Vital
Statistics Agency of BC. The Wills Registry
doesn’t get a copy of the Will. You just tell

them when your Will was signed and where
it is kept, There is a small fee (about $30).

If you leave your Will in a safety deposit
box at a bank, it is a good Idea to take your
executor into the bank with you and have
them co-signhed on the box. That way they
can get into the box quickly and easily when
they need to.

7.2 Changing the Will

A Codicil is a written change to a Will, It

is added as a new last page. You refer to
the Will by your name and the date it was
made, and say you want to make changes.
Then you write out the sentences you
want to change. To be legal, a Cedicil has
to be dated and signed. If your Will was
witnessed, then the Codicil should be too.
You can use different witnesses.
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8. Disputing a YWill

Anyone who is entitled to share in the value
of an estate under a Will, or who would be
entitled to part of the estate if there were
‘no Will, or who the will-maker was legally
obliged to support, can challenge a Will.
They can challenge the way the Will was
written, and they can also challenge the
choices made in the Will by the will-maker.

INAC approves Wills and deals with disputes
about Wills if the deceased was a First
Nation person who was a registered Indian
under the Indian Act and made their home
on reserve. It does not matter where the
Will was written or where the person was

at the time of death, so long as they were
ordinarily resident on reserve. (See page

4 for a definition of “ordinarily resident on
reserve.”)

8.1 Grounds for Disputing a Will
8.1.1. Mental Capacity
The will-maker must have the mental ability:

@ to know what property they own,

@ to know who all their family members
are,

@ to understand what a Will is, and

©® to know what they are doing when they
write a Will.

The will-maker may be showing signs of
dementia or may have some mental illness.
The person may be an addict. The will-
maker can have all sorts of problems, but if
he or she understands those four points on
the day they write and sign their Will, then
the law says they have the mental capacity
to make a Will.

8.1.2. Duress and Undue Influence

Sometimes family members and friends have
strong oplnions about how somebody should
leave their property, and they put pressure
on a will-maker to leave property to them

in a Will or to make a new WiIll. There are
many ways to pressure someone, especially
if the person is old or sick. Family members

may argue or threaten. They may withhold

care, They may sit beside the person and tell
them what to write.

If the executor or anyone else has reason to
believe there was a problem with the way a
Will was made, they can challenge the Will
by writing to INAC, The challenge must be in
wrtiting and must refer to one or more of the
grounds for disputing a Will stated in Section
46 of the Indian Act. These grounds are
discussed on the next page.
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8.1.3 Obligation to Provide Support

The Indian Act has a section saying that
your Will should provide for people that you
are responsible for. If you do not leave a
share of your estate to a family member who
you supported for many years, that person
may be able to challenge your Will.

Under the law of the province of British
Columbia, a spouse or children who are left
out of a Will {or who are given much less
than expected) can go to court to get a
share of the estate. The Indian Act is even
broader. Any family member can challenge
the Will if they were financially dependent on
the deceased person and if they will suffer
hardship by not being given anything.

Here are some examples of financial
dependence: -

@ An adult child is being supported by the
will-maker while they go to school.

@ The will-maker is helping support a
family member who s sick or disabled.

© The will-maker is paying child support for
minor children.

If you want to leave a dependent family
member out of your Will, you need to give a
good reason why. {(See section 3.2, page 9.)

8.1.4 Vague or Confusing Terms

The Indian Act uses the words “vague,
uncertain or capricious” to describe a Will
that is hard to understand or doesn’t make
sense.

For example the will-maker might write

a Will that says “I direct my executor to
distribute my property to my family so that
everyone is happy.” That Is too vague to be
legal.

As another example, the will-maker might
say “Everyone in my family is to be given a
share in my estate.” But they have not said
what size of share (such as an equal share)
so0 it is uncertain how much each person is
to get,

Another example of uncertainty: "I give my
tools to my neighbour”, Since the neighbour
isn't named, it is not clear which neighbour
is meant.

If it Is unclear who a gift should be given to
and a family member contacts INAC, INAC
might void (cancel) the gift.

Sometimes people make peculiar Wills
because of feelings they have that get in the
way of being sensible. Perhaps a will-maker
was feeling annoyed at his children the day
he made his Will and he had just received

a nice card from his grandniece, so he left
everything to the grandniece and nothing to
his children. If there wasn’t a good reason
to ignore his children, INAC would probably
consider this decision “capricious” and the
children could successfully challenge the
will.
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9. Legal Process after

Administering an estate Is quite complicated,
and we only go into the first steps in this
booklet. There are other books available on
how to be an executor. (See Section 15 for
where to get more information.)

As long as there is enough money in

the estate, the executor can pay for any
reasonable help they need. For example, the
eXecutor may want to hire an accountant to
work out assets and debts, and to prepare
paperwork, such as a final tax return.
Executors usually hire a lawyer or get legal
advice if there is a lot of property in the
estate,

If there is not enough money in the e.state to
pay off all the deceased person’s debts, the
executor should consult a lawyer.

9.1 Obtain a Death Certificate

If the person did not die in a hospital, then
a doctor must be called, Either the hospital
or the doctor will Issue a Medical Certificate
of Death. This certificate usually goes to

the funeral home because that is where the
body goes. The funeral home then registers
the death with the BC Vital Statistics Agency
and applies for a Death Cettificate. There

is a fee. The family can also apply for an
original Death Certificate if the funeral home
did not get one.

9.2 Find the Will

The family or the executor should look for

a Will as soon as possible. The usual places

are in the person’s home, in a safety deposit
box at the bank, or with the person’s lawyer.
Some band offices may also arrange for the
storage of original Wills for their members.

Death

INAC used to accept Wills for safekeeping,
but doesn’t any more.

A search of the Wills Registry at the BC Vital
Statistics Agency should also be done, even

if a Will Is found, to make sure that no other
Will was made later.

9.3 Notify INAC

Once the original Will has been located and
the Death Certificate has been received,
INAC must be told of the death. The person’s
Indian Registry number (the number that
appears on their status card), the name of
their First Nation, a copy of the Death Cetti-
ficate and the original Will must all be sent to
the Estates Unit. (The original Will is returned
to the executor after it has been approved.)

9.4 TNAC'S Involvement
9.4.1 Confirming Residency

INAC first confirms with the deceased’s

First Nation that the deceased was both a
registered Indian and “ordinarily resident” on
reserve.

Ordinarily resident includes people who died
while they were away temporarily (such as
at college, traveling, or living somewhere
else for a short time but intending to return),
or who died in hospital or a long-term care
home, but their last home before that was
on reserve,

INAC also searches the Indian Land Registry
to see if the deceased had a registered
interest in reserve land. (This search

does not include traditional land holdings.
Traditional fand holdings are not included in
an estate. See section 6.8.)
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If the deceased was ordinarily resident off-
reserve or if they were not a status Indian,
then the estate is administered according to
the laws of whatever province or state the
person lived in.

9.4.2 Getting INAC Approval

If there is a Will and the Will names an
executor, INAC asks the executor to apply
to administer the estate. In most cases

the executor will be appointed and the Will
approved. The Will cannot be acted on until
INAC has approved it.

The executor is sent a Personal
Representative’s Package containing
information and forms.

If there is no Will, INAC writes to the
deceased’s family members (see who inherits
under the Indian Act in section 1.2, page 4)
and asks for someone to step forward to be
the administrator of the estate. If hobody
volunteers, a staff member at INAC becomes
the administrator.

9.4.3 After INAC Approves the Will

INAC does not give legal advice. If the
executor needs legal advice they must go to
a lawyer. The lawyer can be paid for from
the estate.

INAC will get involved if someone challenges
the legality of the Will or has a complaint
about how the administrator or executor of
the estate is doing their job.

INAC will assist an executor in dealing with
the transfer of land on reserve,

9.5 Land located off-reserve

As noted in section 6.9, “real property”
{which means land) must be transferred

according to the laws of the place where
the land is located. This means that land in
BC that is off reserve cannot be transferred
using estate documents from INAC, If there
is land off reserve, the executor needs to
contact INAC for an Order to allow the land
to be dealt with through the BC Supreme
Court {Probate Registry).

9.6 Common Experience
Paymenis

If the deceased person attended a
residential school, the executor should find
out if they applied for a Common Experience
Payment. If they were eligible for a payment
and did not receive it, the executor can
apply for it as part of the estate.

0.7 Other Responsibilities of the
Executor
The executor does the following:

@ Makes funeral and burial or cremation
arrangements with family,

® Notifies everyone who needs to know
about the death, such as employer,
landlord, phone company, bank,
government agencies, and so on.

@ Contacts people named in the Will.

® Makes an inventory of property and
debts.

© Pays debts such as funeral expenses,
credit cards, loans and back taxes.

@ Distributes the assets to people named in
the Will,

® Does a final accounting.
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10. Example Will - Spouse to Spouse
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il - @@E‘ent to Child

v ]

41, Example W

‘ LAST WILL ..

‘_Thls wrl] is; made by me, E[len Josephson also known as \__'llen Joseph My_ et
:Membershlp Number is 01234 and I am “of the Eagle Creek Natson My home address - r:;',
is 6 Goslmg Street Eagle Creek in the Provmce of B]’ltlsh Columbia; R

.Thts |s my flnal ___:_lEI. 1 revoke all former w1|ls and any codlc;ls

I appomt my SIStEI‘ Judy Josephson who currently hves at 10 Salmon Drlve, Eagle -
Creek, British- Columbia to be the executor- and trustee of my estate

If she. does not want to act. for any reason or dies before me, then I appomt Wllilam
Wolfman of the Salmonberry Band to be executor and- trustee of my estate

Dlrectlons to Executor

I want my executor to pay all my debts funeral expenses and all costs arismg from
my death, My executoris also to pay any taxes and fees requ;red to be paid to any.
government office asa. result of my death. All these expenses are to:be paid from.
my estate before my. estate’is divided up and given to my beneficiaries.
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- remainde of“rny es
.f.",have :nherlte i

Signed by the WI" maker Elieanosephson on’;

us together at the same t[me s;gnlng as w1tnesses to thts w1|!

-, British. Columb]a m the presence of each of us.and ail of
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Il with Instructions

/. To write your

12. Example Blank |

WILL INSTRUCTIONS

1. Give the name that is on your
Indian registration card. That
name is your legal name, Also
give the name or names that
your family and friends use for
you, Example: Robert Phillip
Josephson (known as “Bob Joe™)

2. Name of Band or Nation.

. If you always go home between
jobs or trips, then you have a
home address. If you don't have
a permanent home and stay with
family on your reserve, then just
give the name of your nation.

4. People often make new Wilis
when their lives change, for
instance, when they marry or get
divorced, their children grow up,
or if they buy a home. You can
make as many Wills as you want,
so long as you make it clear
which one is the one you want
followed, If you don't “revoke”
(which means cancel) any
previous Wills, then there can be
confusion. If this is your first Will,
you can say: “This is my first and
only Will.”

5. Naming an executor: This is the
person you name to take control
of your property when you die.
They pay your unpaid biils, and
deal with all your unfinished
business. Your executor carries
out (“executes”) the instructions you have given 8. Directions for funeral/burial/cremation:
in your Will. 1t is a big job. Example: “I wish to be cremated and my

ashes scattered into the ocean.” If there is any

disagreement about this after you die, your
executor has the final say.

6. Itis always wise to choose an alternate executor,
in case the first person dies, or gets sick or
cannot do the job.

You don't have to include this paragraph in

your Will. You can write these Instructions

separately as a letter to your executor. If you
write these instructions separately you can
change them at any time without changing

7. If you have children under 19 years old, you can
appoint somebody you would like to take care of
them (a guardian). If there are problems with
their other parent being the guardian, you can

suggest who should replace you as the person your Will
responsible for taking care of the children. )
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Usually items worth less than

a thousand dollars (as second
hand goods, not replacement
value) are not important enough
to list in your Will. You can write
a list of small gifts in a letter

to your executor. Then if the
items-change or you change
your mind, the letter Is easy to
change and you do not have to
change your Will,

If you want to make gifts of
cash, think about whether your
property is worth enough after
your funeral expenses and other
debts are paid. Giving cash

amounts is a way to compensate
any non-band member relatives
who are not able to inherit an
interest in Jand on reserve.

This is where you gift all of your

property left after payment of

debts and specific gifts. If you
didn’t make any specific gifts,

then you can just say *I give
all my property to my spouse.”

or *1 give all my property to

my children”, and then explain
what happens if any of them die

before you. List your children by
name,

It is important to write the date

on the Will when you sign it, so
that it is easy to see that it Is the

most recent (or “last”) Will you
made,

Place, Province (e.g. Nakusp,
British Columbia).

The Indian Act does not require

that a Will be witnessed, but

having two witnesses is a good idea. Witnesses
do not read the Will. You must tell them they are
witnessing a Will, but they do not need to know
what is in it. Withesses may not receive gifts in
your Will, Your executor cannot be a witness,

You must all be together and watch each other
signing the Will, The will-maker signs first, then
one witness and then the other,

If the Will is longer than one page, put your
initials in the corner of each page. The withesses
should do this, too.

It is not a good idea to cross out words or
write new words in spaces around what has
already been written. If you need to make
changes before the Will is signed, then it is
much better to rewrite the whole Will. You
don’t want any confusion, or any questions to
be asked about why changes were made.

Once the Will has been printed out and signed,
you should not make any more changes, If you
do make changes, it may be challenged and it

~ may not be legal. If it's not legal, then it’s like

you died without a Will,




LAST WILL

This will is made by me, . My Membership
{Full Legal Name)

Number is .___..andIam of the -
(Band Membership Number} : (Name of Band or Nation)

My home address is,

(Address)

in the Province of British Columbia.
This is my final will. I cancel all former wills and any codicils.
Appointment of Executor

I appoint who currently lives at

(Full Legal Name)
to be the executor and trustee of my estate.

(Address)
If he/she does not want to act for any reason or dies before me, or dies within 30 days of my

death, then I appoint of
(Full Legal Name)

to be executor and trustee of my estate.

(Address)
Appointment of Guardian(s)
I appoint of
(Full Legal Name)
as Guardian(s) of my minor children.
(Address)
Funeral Instructions
I want to be and my remains
(Buried or Cremated) {Instructions)

I would like my executor and family to arrange a traditional memorial ceremony for me.

" Willpage 1 of 3




Directions to Executor

I want my executor to pay all my debts, funeral expenses and all costs arising from my death, My
executor is also to pay any taxes and fees required to be paid to any government office as a result -
of my death. All these expenses are to be paid from my estate before my estate is divided up and
given to my beneficiaries.

Gifts of Specific Items

I distribute my assets as follows:

Remainder

I give the remainder of my estate as follows:

Will page 2 of 3




If ‘ dies before me, then I give the

remainder of my estate to

Signed by the will-maker on ' at
(Date)

in the presence of each of us

(Location, Province)

and all of us together at the same time signing as witnesses to this will.

Witness Sighature Will maker Signature
Print Witness Name : Print will maker Name
Witness Address

Witness Signature

Print Withess Name

Witness Address

Will page 3 of 3
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ESTATE PLANNING LIST of FAMILY and PROPERTY
(Use additional sheels of paper if you need more space)

Name;
Address:

Telephone:

Email:
Birth date and place of birth:

Citizenship:

Band Membership Number:

Marital Status: __ Married __ Common Law (living together one year or more)
__ Single __ Widowed . Divorced ___ Separated

N

Spouse’s Name:

Spouse’s Date of birth:

If your spouse has a will, when did they make it?

Where is your spouse’s will located?

Name and address of your previous spouse (married or common lawy):

PARENTS (biological or step) (if living) Name, address and date of birth:

CHILDREN (identify natural or step or custom-adopted): Names, home address/location, date of birth

Other close family and people named in my will: Names, home address/location

—
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PERSONAL PROPERTY (only list property worth at least $1,000)

Address of home or other land in your name on or off reserve: (is it jointly owned? If on reserve,
identify Certificate of Possession)

Business or work equipment (e.g. store, fish boat, trap line, mechanic’s tools):

Vehicles:

‘Boats:

Household goods:

Other valuables):

Bank accounts (Name of bank, branch location, type of account)

Insurance policies, pension funds, RRSP or other: (location/identifying number)(Is there a named
beneficiary? Who?): .

DEBTS
Mortgages and Loans:

Credit Cards:

Other Debts:

Location of your important documents (e.g. marriage certificate, bank and tax records, divorce
papers, insurance or mortgage) -
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14. @ﬁ%@%s’ documents to prepare at the same (

time you make a Will

14.1 Planning for Incapacity often step in and help out informally. This
can work for a while, but if none of the

When you make your Will, you may also family has the legal right to handle things

wish to make other legal documents to plan like banking, there are often problems.

for the future in case you become mentally
unable manage your own financial affairs or
personal care,

Planning ahead is particularly important if
you don't have any close family, or if you
don't get along with your family and would
prefer to have a friend help you instead.

14,2 What happens if planning
is not done

When a person gets very frail or develops
Alzheimer’s disease and no longer knows
what they are doing, family members will

If a person has become (
incapable and legal
documents have not
been prepared ahead

of time, a legal process
must be started to have
the person officially
declared incapable so
that somebody else can
be appointed to manage
their affairs.

The legal decision about
whether someone has
become incapable of
managing their money or
looking after themselves
physically is made under
BC law. If a First Nations
person living on reserve
is unable to care of
themselves or if there are
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concerns about abuse or neglect, friends or
family members should contact the BC Public
Guardian and Trustee, The BC Public Trustee
can take action to protect a vulnerable adult,
investigate their living situation, and have
their mental capacity evaluated. (See the
back of this booklet for contact information
for the Public Trustee.)

INAC does not investigate claims of abuse,
or decide whether or not a person is
mentally capable.

An official legal document will be issued
under BC law—either a court order, or a
medical ‘Certificate of Incapacity—saying
that a person is incapable of managing their
affairs, At that point, under the Indian Act,
INAC automatically becomes responsible for

“that person’s financial and legal decisions
(but not personal or health care decisions).
If there is a responsible friend or family
member willing to manage the incapable
person’s financial affairs, INAC may appoint
that person to assist,

When the Public Trustee is arranging to
have somebody declared incapable, a

friend or relative can ask to be included

and appointed as the person’s guardian for
personal and health care decisions. Personal
and health care decisions would inciude
consenting to medical treatment (such as

surgery).

Usually, all of this complicated legal process
can be avoided if people prepare documents
ahead of time, while they are still mentaily
able. All you need is a Power of Attorney
(for financial and legal matters) and a
Representation Agreement (for personal
and health care). These documents are not
difficult or expensive to make.

~

14.3 Legal Planning Documents
14.3.1 Power of Attorney

People sometimes need to appoint other
people to manage their financial and legal
affairs, for example, elders who are frail and
can no longer get to the bank to sign forms.

A Power of Attorney is a written, signed
document in which you appoint another
person to be your “attorney”. (In this case,
“attorney” does not mean a lawyer, it means
a representative.) The attorney is given the
power to make financial and legal decisions
for you. The document only needs to be
witnessed and notarized if you own land off-
reserve.

Most people choose their spouse, a
responsible adult child or a close friend.

1t helps if the “attorney” lives nearby and

is familiar with your affairs. You can name
one person, or more than one person to act
together or separately. You can also name
an alternate in case the first person can't
act or doesn't want to. It is a good idea to
talk to the person you want to name as your
attorney. You want to make sure they are
willing to take on this responsibility.

The Power of Attorney can be limited to a
few specific powers for a short time. For
example, if you are going away on a long
trip, you can say “This Power of Attorney is
to allow my attorney to pay my bills, do my
banking and {ook after my house while T am
away from March 1 to November 30, 2011."

Or you can give a general Power of Attorney
“for all financial and legal purposes”. A
general power like that would give the
attorney the power to sell your property and
use your credit card.
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You can put a paragraph in the Power of

Attorney saying that it is to continue even
if you become mentally incapable. This is
called an “enduring” Power of Attorney,

For a status Indian living on reserve,

~ the enduring Power of Attorney will then
continue unless a legal process declares
you incapable (through a court order or

a Certificate of Incapacity). This legal
process Is unlikely to happen unless there
is a complaint or abuse or neglect, or your
Attorney is unable to act and there is no
alternate attorney. If you are declared legally
incapable, the Power of Attorney ends and
INAC becomes responsible for managing
your financial and legal affairs. (See section
14.2 above},

If you have an enduring Power of Attorney
and somebody is managing your affairs, it is
unlikely that the BC courts or INAC will get
involved in your affairs.

A Power of Attorney takes effect the moment
you sign it, but you don’t have to use it.

You can sign the document and putitin a
drawer. You can give the document to your
attorney later when you need them to act
for you. The appointment ends If the maker
becomes mentally incapable or dies. Once
the maker is dead the Power of Attorney

is no longer in effect. The Will comes into
effect from the moment of death.

14.3.2 Representation Agreement

A Representation Agreement is a legally
binding document in which you appoint
someone to speak and act for you when you
can't speak for yourself because of illness,

. accldent or disability. This agreement is

broader than a Power of Attorney. It can
cover personal care and heaith care as well
as financial and legal matters. For instance,
it can give a representative the legal

right to make personal care decisions for
someone who is in a long term care facility.
A Representation Agreement cannot be
overridden by doctors.

The Representation Agreement gives

very broad decision-making power to

the representative, who uses their own
judgment when different situations arise.
You can also appoint another person as a
“monitor” to oversee the person you appoint
as your representative. It is a good idea to
appoint a “monitor”,

For status Indians living on reserve, a
Representation Agreement will continue
unless you are legally found incapable
(through a Cettificate of Incapacity or a
court declaration). So long as you are not
declared legally incapable, your chosen
representative can simply start assisting you
when you need help. INAC and the BC Public
Guardian and Trustee will only get involved
if a problem occurs (for example, if someone
reports that you are being negiected or
abused),

If you are declared legally incapable,
the financial powers of a Representation
Agreement end automatically, and INAC
becomes responsible for managing your
financial and legal affairs.
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14.3.3 Advance Health Directive

(not yet BC law, but expected in 2010)

This is a written, signed document in which
you can give consent in advance (or refuse
consent in advance) for specific medical
treatments. This document is sometimes
called a “living will”, but living wills are not
legal in British Columbia.

You must be mentally capable when you
write an Advance Health Directive. The
instructions will continue to be valid even if
you become incapable later. The document
does hot appoint a representative. It simply
says what kind of treatments you want or
do not want in case you cannot speak for
yourself, An Advance Health Directive can be
included in a Representation Agreement.

A very common type of Advance Health
Directive is a “do not resuscitate” order. This
18 often made by people who are terminally
ill, who do not want to be revived if their
heart stops.

Doctors can sometimes override or ignore an
Advance Health Directive. For example, if an
unexpected situation occurs that is different
than what you intended your directive

to cover, or if a new treatment becomes
available, they can ignore it.

14.3.4 Cancelling these Legal
Documents

You can cancel your Power of Attorney,
Advance Health Care Directive or
Representation-Agreement by tearing up all
the copies of it, But it is better, just in case
you missed a copy, to write and sign another
document saying that you have cancelled
the first agreement. Make sure that you give
the cancellation document to everyone who
received the first document.
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15. Where to go for more information or help

Indian and Northern Affairs
Canada

. The website address given below is for the
BC Region Estates Unit. They have useful
information sheets and publications about
wills, estates, minor children and mental
incapability. General Information is available
online, and other publications specifically
for people living on-reserve in BC can be.
requested by phone or email:

Indian and Northern Affairs Canada
British Columbia Region A
1138 Melville Street, Suite 600
Vancouver, BC VGE 453 .

Phone: (local) (604) 775-5100
Phone: (toll-free) 1-888-917-9577
Fax: (604) 775-7149

E-mail: BCeétates@inac-ainc.gc,ca
Website: http://www.ainc-inac.gc.ca/br/es/
index-eng.asp

The People’s Law School

Publications (free):
» Choosing an Executor—Being an Executor
» Writing Your Will

These publications contain information for
the general public. You can read them online
or print them out from their website:
www.publiclegaled.bc.ca.

Or order them from:

The People’s Law Schoot
150 - 900 Howe Street
Vancouver, BC V6Z 2M4
Telephone: (604) 331-5400

Self-Counsel Press

Publications:
s Wills Guide for British Columbia
s Probate Guide for British Columbia

The guides and kits published by Self-
Counsel Press contain information intended
for people writing a will or administering

an estate in British Columbia. They are not
Intended to apply to registered Indians living
on reserve, but may be of assistance if you
own off-reserve land in BC (see sections 6.9
and 9.5). You can find these publications at

~ bookstores and stationery stores, or order

them online or from their office.
Website: www.self-counsel.com

Self-Counsel Press
1481 Charlotte Road
North Vancouver, BC V7] 1H1

Telephone: (604) 986-3366
Telephone: 1-800-663-3007 (toll free)
Fax: (604) 986-3947
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Lawyer Referral Service

Telephone: (604) 687-3221
Telephone: 1-800-663-1919 (toll free)

This service is operated by the BC Branch of
the Canadian Bar Association.

When you call, you are given the name of a
lawyer in your area of British Columbia. You
then call the lawyer to arrange for a half-
hour consultation. This half hour meeting
costs $25 plus tax.

L.egal Information

A new on-line website, www.clicklaw.bc.ca,
is operated by the Courthouse Libraties of
BC. When you click on Wills and Estates
under the heading “Your Family” or on
Aboriginal under “Your Community”, you
will find all the legal publications and legal
information resources available to the
general public in BC, including those listed
here.

Dial-A-Law

Telephone: 1-800-565-5297
Website: www.dialalaw.org

Free recorded information on a variety of
legal topics, including wills and estates,
available on the phone or on the Web. This
service is operated by the BC branch of the
Canadian Bar Association.

Legal Services Society/Legal Aid

Legal aid is not available for people needing
help with wills and estates, However,

the Legal Services Society does have a
publication available on making a will and
settling an estate for First Nations people,
which you can download free from their
website at www.lss.bc.ca.

Guide to Aboriginal Organizations
and Services

http://www.gov.be.ca/arr/reports/default.
htmi

The Guide is a list of 800 community-based
services and organizations in BC, most of
which are Aboriginal controlled and operate
on a not-for-profit basis.

The Guide is used by community service
organizations, government ministries and
agencles to help non-Aboriginal citizens learn
about Aboriginal services and organizations.
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ESTATE ADMINISTRATION ON-RESERVE
Initial steps to take when a family member passes away

1. Make funeral arrangements.

2. Obtain an official Death Certificate or funeral director’s Burial Certificate from
the funeral home (or the BC Vital Statistics Agency).

3. Report the death to the Indian Registry Administrator or membership clerk at
the band office, including as much as possible of the following information:

*  The name, address, date of death and band membership of the person who
passed away, and whether or not their home was on reserve;

* Proof of the death (a photocopy of the Death Certificate or Burial
Certificate);

* The date of birth and social insurance number of the person who passed
away; and

o The names, addresses and tclephone numbers of the deceased’s
next-of-kin and the executor named in the deceased’s Will (if the deceased
left a Will). ’

The Indian Registry Administrator or membership clerk at the band office will
report the death to Aboriginal Affairs and Northern Development Canada
(AANDC}) in Vancouver.

4, Search for a Will.

If the deceased left a Will, send the original Will, not a photocopy, to the
AANDC Estates Unit in Vancouver by courier or registered mail.

The address is:

Estates Unit

Aboriginal Affairs and Northern Development Canada, BC Region
600 —- 1138 Melville Street

Vancouver BC V6E 453

What happens next?

Estates Unit staff will write to the deceased’s next-of-kin and/or the executor
named in the deceased’s Will. If the deceased was ordinarily resident on reserve, a
personal representative (normally, a family member, someone chosen by the
family, or the executor named in the deceased’s Will) will be appointed for the
estate in accordance with the Indian Act.

For more information:

Contact the Estates Unit in Vancouver by telephone at 604.775.5100 or
1.888.917.9977 (toll free in BC), or enrail us at BCestales@aandc-aadne.ge.ca.

Estates Unit - BC Region
Rev. October 2011
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SETTLING A FAMILY

When someone in your family dies, the
“estate” is that family member's real and
personal property that must be managed
by an executor or administrator, The
executor of administrator will be
appointed to gather, protect and
distribute the estate to those entitled.

If there is a Will, someone may have
been named by the deceased as an
executor to administer the estate,

Who May Be Appointed to
Administer the Estate?

Aboriginal  Affairs and  Northemn
Development Canada ("AANDC"} can
appoint a famity member, anyone named
in the WIll, or anyone else the family
members choose. If there is no Will or no
one is named in the Will and no one
applies fo administer the estate, AANDC
may assist by appointing a departmental
administrator for the estate.

Importance of a Family Member
Appointment

A family member is in the best position to
administer the estate to everyone's
safisfaction.

IEMBER’S ESTATE

A family member will have full confrol
over the estate and is in the best position
to obtain the cooperation of the other
family members.

Some Duties Of An Administrator

e identify and protect the estate property
and belongings;

o pay the estate debts, including funeral - :

expenses, from the estate’s funds;

o distribute what remains fo the people
named in the Will or to the family in
accordance with the provisions of the
Indfan Act, and,

o provide a full report to the heirs or
beneficiaries on what has been done.

AANDC’s Role

If a family member is appointed to
administer the estate, the Minister of
Indian Affairs has an administrative and
quasi-judicial role (i.e., the Minister's role
is to appoint administrators, approve
Wills-and reserve land transfers and to
resolve disputes brought before the
Minister).

Please Call Us For More Information

Contact Information:

ESTATES UNIT « BC REGION
600 - 1138 Melville Street, Vancouver BC V6E 4S3
Telephone 604.775.5100 or Tolf Free in BC 1.888.917,9977

Fax 604.775.7149 Email: BCestates@aandc-aadnc.qc.ca
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A Guide for Executors and Administrators
in British Columbia

This document contains references to forms and sample letters. These can be
found in the Estate Administration On-Reserve: Templates Package available
on request from the Estates Unit and online at the Legal Services Society of BC’s
Aboriginal website at http://www.lss.bc.ca/aboriginal/ (click on “Aboriginal
publications”). To request the Templates Package from Aboriginal Affairs and
Northern Development Canada, contact the BC Region Estates Unit in
Vancouver at (604) 775-5100 or 1-888-917-9977 (toll free in BC), or email us at
BCestates@aandc-aadnc.ge.ca.

Estates Unit — BC Region
v6 October 2012




IMPORTANT NOTICE TO
- READERS OF THIS BOOKLET:

This booklet contains general information only, and is intended for reference and
education only. It has been developed to provide an overview of the routine tasks of
administering a simple estate under the Indian Act. if you are the administrator or
executor of an estate and are not sure if the estate is a simple one or not, seek legal
advice before proceeding with the administration. The contents of this booklet should not
be used as a substitute for legal advice, and nothing in this booklet is intended to provide
legal advice or to be relied upon in any dispute, claim or proceeding.

Despite our best efforts, there may be errors or omissions in the information provided in

this booklet, and we therefore do not guarantee that the information provided is correct,
complete, or up-to-date. The relevant statutes and regulations should be consuited for all
purposes of interpreting and applying the law.

This booklet was prepared by the program staff of the BC Region Estates Unit in March 2008 and has since |
been revised as follows:

Octoher 2009: Added information on the Department’s policy concerning section 50 of the indian Act.
August 2010: Added information on dealing with real property {fee simple or strata-titled land) located off-
reserve in British Columbia.

January 2011; Added information about the Templates Package published in Jan 2011.

Qctober 2011: Revised to reflect the passing of the CEP application deadline and the change of the
Department’s name to Aboriginal Affairs and Northern Development Canada {“AANDC"),

October 2012; Added information on funding sources for funeral costs, revised to reflect passing of
deadlines to apply for Indian Residential Schools compensation, and updated website links.

We recommend that you seek legal advice
before acting as the executor or administrator of an estate,

Links to third-party websites are provided in this booklet for your convenience. We are not responsible for
the information available on these websites, and we do not warrant that the information available on these
websites is correct, complete, or up-to-date.

Estates Unit, BC Region
Octoher 2012
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Introduction

This guide is for people who have been appointed
by the Aboriginal Affairs and Northern
Development Canada {“AANDC”) office in
Vancouver as the executor or administrator of the
estate of a family member or friend who has
passed away. It supplements the information in
the publication Writing Your Own Will: A Guide
for First Nations People Living On-Reserve in
British Cofumbia, which is available {free) from
the Aboriginal Financial Officers’ Association of BC
{(www.afoabc.org - click on “What We Do”, then
select “Publications”), or on request from the
Estates Unit at AANDC in Vancouver,

This guide is not for people who are looking after
the estate of a First Nations person who lived
off-raserve or on treaty settlement lands.

The contact information for government offices
and other agencies provided in this booklet
applies only in British Columbia.

There are references to forms and sample letters
{in bold light-blue font) throughout this Guide.
These forms and letters are in a Templates A
Package that is available on request from the
Estates Unit. Links to websites {underlined, in}
blue font) are available by clicking on them.

1, When a Family Member Dies
Obtaining a Death Certificate

Someaone in the family must obtain the
deceased’s Death Certificate. This document is
needed to report the death to AANDC,

A Death Certificate can be obtained directly from
the funeral home for a short period after a person
passes away. Later, a Death Certificate may be
obtained from the BC Vital Statistics Agency (see
section 3 of this Guide (Wills Search) for further
information).

2. Funeral Arrangements

The person who enters into a contract with the
funeral home (usually, a family member of the
deceased) is responsible for paying for the
funeral. Reasonable funeral costs may then be
claimed as a debt against the deceased’s estate.
Some First Nations may also provide financial
assistance with funeral costs.

The Canada Pension Plan (CPP) Death Benefit
provides a one-time payment to, or on behalf of,
the estate of a deceased contributor. The
maximum available benefit is $2,500, but the
amount that is actually paid in any given case
depends on the amount of CPP contributions
made by the deceased person during his or her
lifetime. (See section 10.F. of this Guide
(Government Agencies to Contact), for
information on applying for this benefit).

In addition to the CPP Death Benefit, a
supplement may be provided to pay necessary
funeral services costs of any person who dies in
BC if the family unit or the estate of the deceased
person has no immediate resources to meet
these costs. There is no requirement that the
deceased person, or the person’s family, must be
social assistance recipients to qualify for this
supplement. In the case of a First Nations person
who lived on-reserve in BC, payment of this
funeral costs supplement would be handled by
the social assistance office on-reserve. In the case
of a First Nations person who lived off-reserve in
BC, payment of this funeral costs supplement
would be handled by the BC Ministry of Social
Development through its social assistance offices
off-reserve.

| For general information on funeral services in BC
| see the website of the Funeral Services
Association of BC: www.bcfunerals.com or
lcontact the Association at 1-800-665-3899.

See the title page of this Guide for information on
obtaining a copy of the Templates Package.




3. Look for a Will

The family should check the deceased’s home and
anywhere else that he or she might have stored
important documents, to see if there was a Will.
Once AANDC in Vancouver is notified of the
death, the staff there will also search their Wills
Vault. Please note that AANDC no longer accepts
Wills for storage.

The deceased may have registered his or her Will
with the BC Vital Statistics Agency, so a request to
search for a Wills Notice {which identifies that a
Will has been registered, describes the person
who has made the Will, where the Will is located
and the date of the Will} should be submitted to
the BC Vital Statistics Agency. There is a fee for
this search.

For more information on a Wills Search {or to
obtain a Birth or Death Certificate), and to see the
current fees, see the website of the

BC vital Statistics Agency:
http://www.vs.gov.bc.ca/ or call (250) 952-2681.

4, Notify Aboriginal Affairs and Northern
bDevelopment Canada

AANDC must be notified of the death, The
Department will require basic information such as
the deceased’s Indian Registry Number, the name
of the deceased’s First Nation, whether thereis a
Will, and the date of death. If there is a Will, the
Department must be provided with the original
for probate purposes; it will be returned once
probate (which is called “approval” in the Indian
Act) has been granted.

AANDC requires proof of death and wilt request
that a copy of the Death Certificate be forwarded
to the Department.

To reach the Estates Unit of AANDC in Vancouver,
please call (604) 775-5100 or toll free in BC 1-888-
917-9977, or email us at
BCestates@aandc-aadnc.ge.ca.

5. AANDC Determines if it has Jurisdiction
over the Estate

After AANDC has been notified of the death, the
Department will take steps to determine if the
deceased was registered {(or entitled to be
registered) under the Indian Act and was
“ordinarily resident” on reserve or Crown land at
the time of his or her death. AANDC will confirm
the residency of the deceased with his or her First
Nation.

It Is possible in some cases for a person to be
considered “ordinarily resident” on-reserve even
if the person was not living on-reserve at the time
of his or her death. Some examples include:

* Aperson who lived on-reserve all their life but
had to leave in order to move into a long-term
care facility or receive hospital care during the
last years of their life;

e Astudent temporarily living away from the
reserve to attend college or university;

¢ A fisher, hunter or seasonal farm worker
temporarily living away from the reserve for
their work.

6. If Your Family Member Did Not Live
On-Reserve

If the deceased was not “ordinarily resident” on-
reserve, then AANDC will not be involved in the
administration of the deceased’s estate and the
Information in this Guide does not apply. The
administration of the estate of a deceased First -
Nations person who lived off-reserve is under the
jurisdiction of the province in which they lived,
not the Indian Act.




Under the law of British Columbia, for example,
the executor (if there is a Will) or the
administrator (if there is no Will) is appointed by
the Supreme Court of BC. If the person named as
the executor in the Will, or a family member, is
not willing or able to administer the estate, and
the estate is of sufficient value, the Public
Guardian and Trustee of British Columbia may
administer the estate for a fee.

For more information on how estates are
administered under BC law, go to
htto://www.ag.gov.bc.cafcourts/other/wills esta
tes.htm,

For information and forms to use in administering
an estate yourself under BC law, you may wish to
purchase a copy of the Self-Counsel Press
publication entitied British Columbia Probate Kit,
available at many drugstores, stationers and
bookstores, or online at’

www.self-counsel.com. It costs about $40.00.

For more information on the services of the
Public Guardian and Trustee of British Columbia
see the website: www.trustee.bc.ca and click on
“Estate Administration”, or contact the Public
Trustee in Vancouver at {(604) 660-4444 or
through Service BC {tolf free in BC) at 1-800-663-
7867.

It is prudent to see a lawyer for some initial
advice, even if you believe the estate is simple
and you plan on administering the estate
yourself. See section 9 of this Guide {Do I need a
lawyer?) for information on how to find a lawyer.

7. AANDC Makes an Initial Determination
of the Heirs and/or Beneficiaries

In many cases, family members do not leave a
Will and AANDC must refer to section 48 of the
Indian Act {see Appendix € of this Guide for the
full text of section 48) and the deceased’s Indian
Registry records to determine the next-of-kin who

are entitled to inherit {called heirs). The Indian

Act sets out the legal ruies for who inherits the (
deceased’s assets when the deceased did not

leave a Will,

If there is a Will, the peob]e entitled to inherit .
{called beneficiaries) are named in the Will,

8. The Minister of Aboriginal Affairs
Appoints a Personal Representative

A personal representative is a person who looks
after and distributes the estate of a deceased .
person. If there is a Will, the name for this person
is the executor; if there is no Will or the person
named as executor in the Will is unable or
unwilling to act, the name for this person is the
administrator.

A. If There is No Will

If there is no Will, AANDC writes to the heirs (as
determined by section 48 of the Indian Act) and
asks if they would like to administer the estate or (
nominate someone to administer the estate.
AANDC then appoints an administrator from
among the applicants,

If none of the heirs apply to administer the estate
or nominate someoné else who is willing to do so,
an Estates Officer at AANDC will administer the
estateé as administrator of last resort.

B. If There is a Will

If there is a Will and the Will names an executor,
AANDC will ask the named executor to apply to
administer the estate.

if the executor is willing and able to act, then
AANDC will approve (probate} the Will and
appoint the named executor as personal
representative.




Please note that a Will is of no legal force and
effect until it has been approved (probated) by
the Minister of Indian Affairs,

In ”\approving” a Will, the Minister is checking to
confirm that the Will document meets the
technical requirements to be a valid Will, i.e., that
it is a genuine document {not a forgery) that isin
writing, signed by the deceased, disposes of
property (such as personal belongings or land),
and Is intended to take effect upon death. In
“approving” a Will, the Minister is not reviewing
or otherwise evaiuating any of the gifts made by
the deceased in the Will.

If there is a Will but the Will does not name an
executor or the named executor is unable or
unwilling to act as executor, AANDC writes to the
beneficiaries named in the Will and asks if they
would like to administer the estate or nominate
someone else to administer the estate.

If none of the beneficiaries apply to administer
the estate or nominate someone else to do so, an
Estates Officer at AANDC will administer the
estate as administrator of last resort,

C. Lands Search

The Department will do a search of the Indian
Land Registry to determine if there Is an interest
in reserve land registered in the name of the
deceased and will advise the appointed executor
or administrator of the results. Please note this
search is limited to registered on-reserve
interests (interests that are registered in the
Indian Lands Registry under the Indian Act, or in
the First Nation’s own land registry system under
the First Nations Land Management Act, for First
Nations that manage their own lands).

9. Do | Need a Lawyer?

It is prudent to see a lawyer for some initial
advice, even if you believe the estate is simple
and you plan on administering the estate
yourself. If the estate includes a business or off-
reserve land, or may otherwise he complicated,
you should seek legal assistance. The costs of
legal assistance needed to settle the estate may
be paid'from the estate’s assets.

For assistance in finding a Iawyer please contact;

¢ Canadian Bar Association’s Lawyer Referral
Service
This service provides a half-hour consultation
with a lawyer for about $30.00.
Telephone: (604) 687-322 or 1-800-663-1919

» The Law Centre
An in-person service provided by University of
Victoria law students in downtown Victoria.
1221 Broad Street
Victoria, BC VBW 2A4
Telephone: {250) 385-1221
Website; www.thelawcentre.ca

+ UBC First Nations Legal Clinic
An in-person service provided by UBC law
students in downtown Vancouver.
50 Powell Street
Vancouver, BC VBA 1E7
Telephone: (604} 687-0285

* UBC Law Students’ Legal Advice Program
An in-person service provided by UBC law
students at clinics located throughout the
GVRD. Also has a Legal Advice Manual
viewable on their website.

Telephone: (604) 8225791
Website: www.Islap.bc.ca

» Yellow Pages
Look in the yellow pages under “Lawyers” to
find a lawyer who specializes in wills and
estates law or Aboriginal law,




10. When You are the Personal
Representative

Generally speaking, the duties of the personal
representative are to gather and protect the
assets of the estate, pay the debts of the estate
from the assets, determine who the heirs or
beneficiaries are, and distribute the assets.

The following is a list of some of the duties of a
personal representative. Because each estate is
unique, the list is not exhaustive.

A. Notify Others

You will need to ﬁotify government agencies and
companies with whom the deceased dealt that
s/he has passed away and that you have been
appointed as the deceased’s personal
representative. Banks, credit unions, credit card
companies, utility companies {for example,
Terasen and Telus), insurance companies, and
Canada Pension Plan are examples of some
government agencies and companies that may
need to be advised of the deceased’s death.

If the deceased left a Will, you must provide a
copy of the Will to every person named in it, and
to every person not named in it who would have
inherited from the deceased if the deceased had
not made a Will. See section 10.N. of this Guide
(Determining the Heirs when there is no Will) for
additional information on determining who you
must provide a copy of the Will to.

B. Determine and Protect the Asseté of the
Estate

As personal representative, you must determine
what property the deceased owned, e.g. land,
money, pension and personal belongings. You
need to make a list of all of the estate’s assets,
including the value of each asset.

You may wish to collect estate valuables such as
jewelry, paintings and cultural artifacts, and stare (
them for safekeeping.

You may also wish to have the deceased’s mail
redirected to you. To do this, go to any Post
Office — bring your Appointment document and
the Death Certificate for the deceased with you.

If you believe there was an interest in reserve
land registered in the name of the deceased,
please contact an Individual Lands Holding
Specialist for the deceased’s First Nation at
AANDC in Vancouver at {(604) 775-5100,

if you believe that the deceased was receiving
lease, permit or other income for his or her
reserve land, contact a Land Management &
Leasing Officer at AANDC in Vancouver at (604}
775-5100.

You are also required to protect the assets of the
estate. If the deceased owned a house or other
buildings, make sure that the house and buildings (
are insured by the estate until you have legally
transferred these assets to those entitied to

inherit them. You may also need to take out
insurance on other property of the estate as
required. These insurance costs may be paid

from the assets of the estate.

If the deceased owned a vehicle, contact the
Insurance Corporation of British Columbia (ICBC)
at {604) 661-2800 or see {CBC’s website:
www.icbc.com {Use the search term “MVv1432”
in.the search box at the top of the screen to see a
Checklist for doing Estate transfers ). Note that
the deceased’s car should normally not be used
until it has been transferred to the person
entitled to inherit it and that person has arranged
for insurance.




Letters should be sent to banks and credit unions
in the area where the deceased lived, to inquire if
the deceased held any accounts and to direct the
release of funds to the personal representative,

C14; Enquiry Letter to Bank or Credit Union
C15: Enquiry Letter to the “Big 5” Banks

All estate funds should be placed in an account at
a hank, credit union or trust company. In order to
open a separate account in the name of the
estate, most banks and credit unions will require
you to provide a certified copy of your
Appointment document and the Death Certificate
— contact the bank or credit union for any
additional requirements,

If the deceased owned a fishing boat or other
registered vessel, contact the Registrar of Ships at
Transport Canada. For further information about
vessel registration, and to locate the Ships’
Registry in your area, see Transport Canada’s
website: http://www.tc.gc.ca/eng/menu.htm
and click on “Marine”.

For information on dealing with a fishing licence
in the name of the deceased, please see Fisheries
and Oceans Canada’s website:
www.dfo-mpo.gc.ca or contact the Vancouver
regional office at (604) 666-0384.

For information on trap lines, contact the BC
Ministry of Environment at 1-800-663-7867, or
see the webhsite: '
http://www.env.gov.bc.ca/pasb/applications/pro
cess/trapper.html :

The deceased’s employer should be contacted to
inguire if any outstanding wages are owed to the
deceased. If the deceased had a pension plan,
contact the employer for information on what will
happen toit.

if the deceased had life insurance (either through
work, or purchased privately), contact the insurer.
In cases where the deceased named a specific
beneficiary of his or her life insurance policy, the
Insurance proceeds are not considered an asset of
the estate, However, where no heneficiary is
named, insurance proceeds are considered an
asset of the estate and the personal
representative should arrange to collect these
funds.

C. If the Deceased owned land off-reserve

If you believe the deceased owned land off-
reserve in British Columbia, see the BC Land Title
and Survey website at http://www.ltsa.ca/contact
for an overview of the land transfer process,

A search of BC Land Title records will tell you
what interests in off-reserve land the deceased
held and whether there were any charges or
mortgages. A lawyer or notary can do this search
for you for a small fee,

“Reatl property”, which means fand and
improvements to it such as houses, must he
transferred in accordance with the laws of the
place where the land is located. This means that
fee simple or strata-titled property located off-
reserve in British Columbia cannot be transferred
using estate administration documents issued
under the Indian Act.

if the assets of the estate of a First Nation person
who was ordinarily resident on-reserve include
land located off-reserve in British Columbia, the
executor will need to request an Order from
AANDC referring the transfer of the fee simple
land to the BC Supreme Court (Probate Registry),
and the executor will then need to obtain a grant
of probate (if there was a Will) or administration
{if there was no Will) from the Probate Registry in
order to be able to register the transfer of the fee
simple fand from the estate to an heir or
beneficiary in the BC Land Title Office.




See section 6 of this Guide (If Your Family
Member Did Not Live On-Reserve) for
information on proceeding under BC law.

if the deceased held land off-reserve, you may
wish to seek legal advice on behalf of the estate,
See section 9 of this Guide (Do I need a lawyer?)
for information on how to find a lawyer,

D. If the Deceased had Joint Ownership of
Certain Assets

The deceased may have owned property (e.g., a
bank account or land) jointly with another person.
The deceased’s share of an asset that was owned
jointly with another person as tenants-in-
common is part of the estate and must be dealt
with by the personal representative,

However, an asset of the deceased that was held
in joint tenancy with a right of survivorship
{whether a bank account, or land) does not form
part of the deceased’s estate and is therefore not
normally dealt with by the personal
representative. Usually, the surviving joint tenant
simply needs to provide {e.g.) the bank with proof
of the joint account-holder’s death, and the bank
will then transfer the account into the sole name
of the surviving joint account-holder,

E. If the Deceased Attended Residential
School

The deadline for Residential School survivors to
apply to receive the Common Experience
Payment {“CEP”) was September 19, 2011, with.
late applications accepted until September 19,
2012 in cases of disability, undue hardship and
exceptional circumstances.

The deadline for Residential School survivors to
apply to the Independent Assessment Process
(“tAP”) was September 19, 2012,
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For more information on CEP and IAP, visit the
Legal Services Society of BC's web page of
resaurces on the Indian Residential Schools
Settlement at
http://www.lss.be.ca/aboriginal/indianResidential

Schools.asp

F. Government Agencies to Contact

Various federal and provincial government
agencies will likely need to be contacted in order
to be advised of the deceased’s death and to
inquire if any outstanding benefits are owed to,
or owed by, the estate, You wili need to know the
deceased’s Social Insurance Number before
submitting enquiries.

C5: Letter requesting SIN information

The government agencies you will likely need to
contact may include: '

¢ Human Resources and Skills Development
Canada {(HRSDC}: Contact HRSDC to inquire
about possible Canada Pension Plan {CPP)
Death Benefit and/or Survivor Benefits that
may be payable, as well as to terminate the
deceased’s CPP benefits, Old Age Security
{OAS) and Guaranteed Income Supplement
(GlS), and/or Employment Insurance (El).

C7: Enquiry Letter - CPP

C8: Enquiry Letter - CPP Death Benefit inquiry
C9: Enquiry Letter - OAS and GIS

C11: Enquiry Letter - Ef

C13: Letter enclosing CPP Death Benefit
application

To download an Application form for the
Canada Pension Plan Death Benefit, go to:
http://www.servicecanada.gc.ca/eng/sc/cpp/
deathpension.shtmi '

For more information, see the HRSDC website
at www.hrsdc.gc.ca. {Click on “Programs and




Policies” and locate “Canada Pension Plan”).
If you receive a government cheque payable
to the deceased and dated after the month of
his or her death, contact the government
agency; you may need to return the cheque.
Note: Never destroy a government cheque! If
the deceased is not entitled to the payment,
the cheque must be returned to the
government agency.

C12: Letter enclosing cheque(s) for return

¢«  BC Ministry of Social Development: Contact.
this agency regarding the deceased’s Senior’s

Supplement: http://www.gov.bc.ca/hsd/

C6: Ennuiry Letter - BC Senior's Supplement 7

e Canada Revenue Agency (CRA): The personal
representative must ensure that the
deceased’s tax returns are filed, and that any
income taxes and/or GST owing are paid (to
the extent that the estate has the funds to
pay these debts).

C16; Enquiry Letier~ Request Tax info
C17: Enquiry Letter — Request GST Info

For more information, see the following CRA
publications available for downioad from the CRA
website at www.cra-arc.gc.ca : What to Do
Following a Death (RCA111); Preparing Returns
for Deceased Persons Guide (T4011).

» Worksafe BC: Contact this agency if the
deceased was receiving a WCB pension or
benefits: www.worksafebc.com

C10: Enguiry Letter ta Worksafe BC
G. Determine the Debts of the Estate
As personal representative, you must notify

creditars, heirs and other claimants about the
death. You should contact any creditors of the
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deceased you know of, advise them you are the
personal representative and ask the creditor to
send you a written notice of the outstanding debt
owed by the deceased.

The debts of the estate may include:

¢ Funeral expenses;

e The personal representative’s costs of
administering the estate {e.g. necessary long-
distance calls, postage and photocopying;
necessary legal, accounting and other
professional advice);

e QOutstanding utility bills;

s Carloans/iease payments. You may have to
contact the leasing company to obtain the
leasing contract between the deceased and
financial institution;

s Mortgages;

* Personal loans or lines of credit;

* Income tax debt. As stated above, Canada
Revenue Agency will need to be contacted in
order to determine if the estate owes a debt;

e Credit card debt.

C19 and C20: Enquiry Letters re Debts/Loans
C21: Letter Acknowledging a Debt

H. Notice to Creditors

When you are appointed the personal
representative you will receive blank copies of a
Notice to Creditors, Heirs and Other Claimants
from AANDC. Post the Notices in the Band office,
Post Office and other public places, and send a
copy to the Housing Resources Officer at AANDC
in Vancouver;

C1: Notice to Creditors Form
C2: Cover Letter to Band Office
C3: Cover Letter to Canada Post
C4: Cover Letter to AANDC

The Notice gives creditors and potential heirs
eight weeks to advise you of a debt against the
estate or of a claim to be an heir. If a claim is




made after the eight week period, the estate may
not be legally required to pay the debt. If you
receive a late claim, you may wish to consuit a
lawyer for advice on whether the debt should he
paid. See section 9 of this Guide (Do I need a
lawyer?)} for information on how to find a lawyer.

I. Payment of Debts

As the personal representative, you are
responsible for ensuring that the deceased’s
debts are paid from the estate’s assets.

As the personal representative, you are not
required to use your own money to pay the
deceased’s debts, provided that you administer
the estate in accordance with applicable laws,

J. What if the Estate doesn’t have enough
money to pay all of the Debts?

If you are the personal representative for an
estate that does not have enough money to pay
all debts, obtain legal advice to ensure that you
do not incur any personal liability for the
deceased’s debts. There is an order of priority for
payment of debts (i.e., certain types of debt must
he paid before others). See section 9 of this Guide

(Do I need a lawyer?) for information on how to
find a lawyer.

K. Transfer Land and Other Assets

As personal representative, you may be required
to transfer the deceased’s registered interest in
reserve land to an heir or beneficiary. If the
deceased had traditional land holdings (not
registered in the Indian Land Registry), you will
need to consult with the deceased’s First Nation.
Traditional Jand holdings are normally governed
hy the First Nation’s own Housing policies, which
may or may not give an individual the right to
determine who will occupy their house after they
pass away.
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The Minister of Indian Affairs (or the First Nation,
in the case of First Nations that manage their own
lands under the First Nations Land Management
Act "FNLMA”) must approve any transfers of
registered interests in reserve land to heirs or
beneficiaries. In particuiar, as personal
representative, you are required to complete and
submit to AANDC (if the land is registered in the
ILRS) a Transfer of Land by Personal
Representative form, (If the First Nation manages
its own lands under FNLMA, consulit the band
office for the required transfer form).

For assistance with the completion of a Transfer
of Land by Personal Representative form or if you
have any questions regarding on-reserve land
transfers, please contact an Individual Land
Holding Specialist at AANDC in Vancouver at {604)
775-5100.

L. Land Transfers to Non-Band Members are
Prohibited

If the deceased had an interest in reserve land
(for exampie, a Certificate of Possession) and has
left that interest to heirs or beneficiaries who are
not members of the deceased’s First Nation,
section 50 of the Indian Act prohibits the non-
band members from inheriting the deceased’s
interest in the reserve land, and requires the
Superintendent of Indian Affairs to sell the non-
band members’ interest in the land to the highest
bidder in a sale process open to all members of
the deceased’s First Nation. The executor or
administrator of the estate may not sell or
transfer the land privately.

Note that the relevant time for determining if any
of the deceased’s heirs or beneficiaries are not
members of the same First Nation as the
deceased is the date of death. After that date, an
heir or beneficiary cannot gain the right to inherit
the deceased’s land by transferring their band
membership to the deceased’s First Nation.

(




Please refer to Appendix D of this Guide for the
full text of section 50.

AANDC national policy concerning section 50
provides alternatives, in certain cases, to having
the Superintendent of Indian Affairs sell the non-
band member’s interest in land. In particular, if a
non-member heir or beneficiary is willing to give
up their share of the deceased’s land, they can
sign an Absolute Disclaimer form. Or, if the
deceased’s estate includes {significant) cash
assets as well as the reserve land, it may be
possible for the personal representative to divide
up the estate in such a way that non-members
shares of the estate are made up of cash only,
and only band members inherit the land.

For more information on section 50 and the
potential alternatives to a sale of the non-
member’s share of land by the Superintendent,
contact the Estates Unit of AANDC in Vancouver
at (604) 775-5100 or toll free in BC 1-888-917-
9977, , or email us at
BCestates@aandc-aadnc.ge.ca.

M. Obtain Clearance Certificate from CRA

" As personal representative you must obtain a
Clearance Certificate from the Canada Revenue
Agency before you distribute the assets of the
estate or you may be held personally liable to CRA
for any outstanding taxes owed by the estate.

In order to obtain a Clearance Certificate from
CRA you must ensure the deceased’s taxes are
filed for the year of his or her death and for
previous years, Once all outstanding taxes, if any,
have been paid, you may apply for a clearance
certificate.

Application form for a Clearance Certificate
C18: Letter enclosing Clearance Certificate
Application
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For more information, see the following CRA
publication, available for download from the CRA
website at www.cra-arc.gc.ca : Information
Circular IC82-6R8, Clearance Certificate.

N. Determining the Heirs When there is No
Will '

Unless the estate is simple, i.e. there are no
disputes and only one heir, legal advice may need
to be sought when determining the heirs.

Except for the “survivor” {married spotise or
common law partner), only people who are
related to the deceased by blood are considered
heirs.

A person, however, may be considered an heir of
the deceased if they were legally adopted or
adopted according to the custom of the First
Nation (custom adoption). Unless all the heirs to
the estate agree, in writing, that a person who is
not otherwise entitled to inherit should be
treated as a {custom-adopted) heir of the
deceased, the person who is claiming custom
adoption must prove their claim to the
satisfaction of the Indian Registrar before a
personal representative will be obliged to treat
that person as an helir of the estate.

For information on custom adaoptions contact:

Aboriginal Affairs and Northern Development
Canada, Adoption Unit

10 Wellington St.

Gatineau, PQ K1A OH4

Telephone: 1-819-953-0960 (Registration
Information Line}  Fax: {819) 997-6296

if the deceased has left both a common-law
partner and a (separated, but not divorced) legal
spouse {i.e. if there are potentially two
“survivors”), it is important that you obtain legal
advice. See section 9 of this Guide (Do f need a
fawyer?) for information on how to find a lawyer.




When there is no Will, the rules for the
distribution of assets are set out in section 48 of
the Indian Act. If the net value of the estate (all
of the assets, minus all of the debts) is:

¢ less than $75,000, the survivor receives the
entire estate;

e more than §75,000, the survivor receives the
first $75,000 and the rest is divided between
the survivor and the children (if any).

If there is no survivor, the estate is divided
equally among any children (surviving
grandchildren or great-grand children may also
inherit, depending on the circumstances).

If the deceased had no survivor, children,
grandchildren, great-grandchildren and so on at
the time of death, the next heirs in line are (in
descending order):

e parents;
¢ sisters and brothers; and
* nieces and nephews.*

*There is a restriction in section 48(8) on who can
inherit reserve land when there is no Will and the
heir or heirs are more distantly related than
siblings of the deceased. If there is no Will, and
the closest surviving heir{s) of the deceased are
niece(s)/nephew(s), the deceased’s reserve land
must be transferred back to the deceased’s First
Nation by the Minister. However, if the
deceased’s closest surviving relatives included at
least one brother or sister, as well as one or more
niece(s)/nephew(s), the land may be transferred
to the niece(s)/nephew(s), as well as to the
brother(s)/sister(s), in shares as determined by
section 48(6) of the indian Act.

MOTE: The above description of section 48 is an
overview only. Please refer to the full text of
section 48 in Appendix C of this Guide.
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0. Proposal for Distribution

The assets of the estate should not be distributed
until the Notice to Creditors has expired, the
debts of the estate are paid, and a Clearance
Certificate has been obtained from the Canada
Revenue Agency. :

Once you have done those things, it's a good idea
to write to the heirs or beneficiaries, including an
itemized list of the estate’s assets and debts and
setting out how you propose to distribute what is
left after the debts have been paid from the
assets.

C22: Sample Proposal for Distribution

P, Distribute Assets to Heirs and/or
Beneficiaries

As personal representative, you should attempt
to complete your administration of the estate and
distribute the estate assets within a year of the
date of death of the deceased. This is known as
the “executor’s year”.

Q. Final Accounting

Once ail of the debts have been paid and the
assets have been distributed to the heirs and/or
beneficiaries, you must give a detailed written
accounting of the estate’s administration to the
heirs and/or beneficiaries. The accounting should
include an itemized list of the estate’s assets
{including value) at the time of death, the estate’s
debts and details of how the assets were
distributed.

C23: Sample Accounting to Heirs/Beneficiaries
You may also consider periodically advising the

heirs and beneficiaries of your progress while you
are administering the estate.

(

;




11. Roie of AANDC and Complaints

Once the Minister of Indian Affairs has appointed
either an executor or an administrator, the
Department cannot be directly invelved in the
administration of the estate,

Departmental staff can provide general Estates
information on request, but cannot provide
advice on a specific problem with a particular
estate; the advice of a lawyer should be sought in
those circumstances.

The Department’s role after an executor or
administrator has been appointed is limited to a
quasi-judicial role. For example, the Minister will
act as the adjudicator of challenges to a Will’s
validity and will consider applications for the -
removal of an administrator, or may refer a
matter to the BC Supreme Court.

12, Resources

Legal Services Society of BC

The Legal Services Society has a section of its
website specifically for Aboriginal people, at
http://www.lss.bc.ca/aboriginal/. Click on
“Aboriginal publications” to see a list of
publications. (You can also download the
Templates Package, containing the forms and
sample letters referred to in this Guide, from this
website).

Dial-A-Law

Free recorded information on a variety of legal
topics. Please note that the wills and estates
information is hased on BC's laws, not the Indian
Act. Telephone: 1-800-565-5297, Website:
www.dialalaw.org

Salvation Army Pro Bono Program

Offers pro bono (free) legal services. For more
information go to www.probono.ca, or call
604.694.6647.
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Chicklaw

Legal information and education for British
Columbians. Please note that the wills and estates
information is based on BC's laws, not the Indian
Act. http://www.clicklaw.bc.ca/

BC Bereavement Helpline

Provides useful resources for persons dealing
with the loss of a loved one. Cali 604.738.9950 (in
the Lower Mainland) or 1.877.779.2223 {(toll-free
in B.C.) or visit their website at:
www.bcbereavementhelpline.com

Access Pro Bono Society of BC

Offers pro bono (free) legal services. For more
information go to www.accessprobono.ca or call
604.878.7400 (in the Lower Mainland) or
1.877.762.6664 (toll-free in B.C.).

VictimLinkBC

Offers information and support for victims of
crime. If you are dealing with a sudden death and
require assistance or support, or if you just want
to talk to someone, you may wish to call
VictimLink BC at 1-800-563-0808 or visit their
website at www.victimlinkbc.ca.

13. Questions?

If you have a question about the information in
this booklet, please contact AANDC in Vancouver
and ask to speak to the Estates Officer for the
deceased’s First Nation.

To reach the Estates Unit of AANDC in Vancouver
please call (604) 775-5100 or toll free in BC 1-888-
917-9977, or email us at
BCestates@aandc-aadnc.gc.ca.

Please keep in mind that while Estates Officers
can provide you with information, they cannot
provide legal advice,




Appendices

o

A. Templates Package

NOTE: The Templates Package for use with this Guide is published
Posting the Notice to Creditors as a separate document in fillable PDF format. You can download it
c1 Notice to Creditors online from the Legal Services Society of BC's website at

c2 Cover letter to Band Office http://www.lss.bc.cafaboriginal/ {click on “Aboriginal

c3 Cover letter to Canada Post publications”}, or contact the Estates Unit of AANDC in Vancouver

. . a r i . D . 0
ca Cover letter to AANDC at 1.888.917.9977, or by enail to BCestates@aandc-aadnc.gc.ca

Finding out the deceased’s Social Insurance Number {use this only if you don’t have the SIN already)
o Letter requesting SIN

Enquiring about government benefits & cancelling government pensions

C6 Letter re. BC Seniors’ Supplement benefits

c7 Letter re. Canada Pension Plan henefits

c8 Letter re Canada Pension Plan Death Benefit

C9 Letter re Old Age Supplement (OAS) and Guaranteed Income Supplement {GI1S)
Cl0 Letter re Workers’ Compensation benefits

Cl1  Letter re Employment Insurance benefits

C12 Letter enclosing pension/benefits overpayment {cheque to he returned)

Applying for government death benefits
C13  Letter enclosing application for Canada Pension Plan Death Benefit

Eng uiring about bank accounts
C14  Letter to a bank or credit union
C15  Letter to the ‘Big 5’ banks

Preparing the Final ncome Tax Return

C16 Letter to Canada Revenue Agency requesting income tax information
C17  Letter to Canada Revenue Agency requesting GST/HST information
C18  Letter requesting Clearance Certificate

Application form for a Clearance Certificate

Communicating with creditors

C19 Letter of enquiry to a credit card company or other creditor

C20  Letter to creditor asking if loan was life-insured, requesting forms to have the loan written off
C21  Letter to a credit card company or other creditor acknowledging a debt

Keeping the Heirs/Beneficiaries informed of your progress
C22  Proposal for distribution of the estate
C23  Final accounting

Transferring the deceased’s registered interest in reserve land
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Transfer of Land by Personal Representative form, with instructions

B. Links

B i

Aorimal Affairs and Northern Development Canada |

www.aande-aadne.ge.ca

Canada Revenue Agency

VAWW.CFa-3IC.BC.Ca

Fisheries & Oceans Canada

www.dfo-mpo.ge.ca

‘Human Resources and Skills Development Canada

www. hrsdc.ge.ca

Government of Canada staff - Phone Directory

hitp://sage-geds.tpsgc-pwgsc.ge.ca/cgi-
bin/direct500/eng/TE?FN=index.htm

Service Canada

www.servicecanada.ge.ca

Transport Canada

T

1 B35

C Lan Title & vey Offic

http://wenw b

hitp://www lisa,ca/contact

BC Ministry of Social Development

hitp:/fenwnw.gov.be.cafhsd

BC Ministry of the Attorney General (Court Services)

htto:/ fwvew.ag.gov.be.cafcourtsfindex.htm

BC Supreme Court Self-Help information Centre

v supremecouriselthelp.be.ca

BC Vital Statistics Agency

htto:/ /v vs.gov.becal

Public Guardian and Trustee of British Co]umbia

wwwitrustee.be.ca

Worksafe BC

4
£

Clicklaw

www.worksafebe.com

hitp://wvaw.clicklaw.be.ca/f

Dial-A-Law (CBA-BC}

voww dialalaw.org

Funeral Services Association of BC

voww. bcfunerals.com

Indian Act

http:/Nlaws. Justice ge.cafen/showtdm/es/I-5

Indian Estates Regulations

hitp://laws.justice.ge.cafen/showtdm/cr/C.R.C.-c.954

Insurance Corporation of BC

www.iche.com

Law Centre (University of Victoria)

voww.thelawcentre.ca

Lawyer Referral Service {(CBA-BC)

hito:/fwww.cha,org/BC/Public Media/main/lawyer_referral.aspx

Legal Services Society of BC

wwwlss.be.ca

Self-Counsel Press

www.self-counsel.com

UBC Law Students’ Legal Advice Program

wwwLlslap.be.ca

17




C. Section 48 of the Indian Act (
DISTRIBUTION OF PROPERTY ON INTESTACY
Surviving spouse’s share

48, (1) Where the net value of the estate of an intestate does not, in the opinion of the Minister, exceed
seventy-five thousand dollars or such other amount as may be fixed by order of the Governor in Council,
the estate shall go to the survivor.

ldem

{2} Where the net value of the estate of an intestate, in the opinion of the Minister, exceeds seventy-five
thousand dollars, or such other amount as may be fixed by order of the Governor in Council, seventy-five
thousand dollars, or such other amount as may be fixed by order of the Governor in Council, shall go to the
survivor, and '

{a} if the intestate left no issue, the remainder shall go to the survivor,
(b) if the intestate left one child, one-half of the remainder shall go to the survivor, and
(c) if the intestate left more than one child, one-third of the remainder shall go to the survivor,

and where a child has died leaving issue and that issue is alive at the date of the intestate’s death, the ( o
survivor shall take the same share of the estate as if the child had been living at that date. ;

Where children not provided for
(3) Notwithstanding subsections (1) and (2),

{(a) where in any particular case the Minister is satisfied that any children of the deceased will not be
adequately provided for, he may direct that all or any part of the estate that would otherwise go to the
survivor shall go to the children; and

{b) the Minister may direct that the survivor shall have the right to occupy any [ands in a reserve that were
occupied by the deceased at the time of death,

Distribution to issue

{4} Where an intestate dies leaving issue, his estate shall be distributed, subject to the rights of the
survivor, if any, per stirpes among such issue.

Distribution to parents

(5) Where an intestate dies leaving no survivor or issue, the estate shall go to the parents of the deceased
in equal shares if both are living, but if either of them is dead the estate shall go to the surviving parent. (
18




Distribution to brothers, sisters and their issue

{6) Where an intestate dies leaving no survivor or issue or father or mother, his estate shali be distributed
among his brothers and sisters in equal shares, and where any brother or sister is dead the children of the
deceased brother or sister shall take the share their parent would have taken if living, but where the only
persons entitled are children of deceased brothers and sisters, they shall take per capita.

MNext-of-kin

{(7) Where an intestate dies leaving no survivor, issue, father, mother, brother or sister, and no children of
any deceased brother or sister, his estate shall go to his next-of-kin.

Distribution among next-of-kin

{8) Where an estate goes to the next-of-kin, it shall be distributed equally among the next-of-kin of equal
degree of consanguinity to the intestate and those who legally represent them, but in no case shall
representation be admitted after brothers' and sisters' children, and any interest in land in a reserve shall

vest in Her Majesty for the benefit of the band if the nearest of kin of the intestate is more remote than a
brother or sister.

Degrees of kindred

(9) For the purposes of this section, degrees of kindred shall be computed by counting upward from the
intestate to the nearest common ancestor and then downward to the relative, and the kindred of the half-
blood shall inherit equally with those of the whole-blood in the same degree.

Descendants and relatives born after intes’gate’s death

(10) Descendants and relatives of an intestate begotten before his death but born thereafter shall inherit as
if they had been born in the lifetime of the intestate and had survived him.

Estate not disposed of by will

(11} All such estate as is not disposed of by will shall be distributed as if the testator had died intestate and
had left no other estate.

No community of property

{12) There is no community of real or personal property situated in a reserve,
(13) and (14) [Repealed, R.S., 1985, c. 32 {1st Supp.), s. 9]

Equal application to men and women

{15) This section applies in respect of an intestate woman as it applies in respect of an intestate man.
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D. Section 50 of the Indian Act

Non-resident of reserve

50. (1) A person who is hot entitk_ed to reside on a reserve does not by devise or descent acquire a right to
possession or occupation of land in that reserve.

Sale by superintendent

(2) Where a right to possession or occupation of [and in a reserve passes by devise or descent to a person
who is not entitled to reside on a reserve, that right shall be offered for sale by the superintendent to the
highest bidder among persons who are entitled to reside on the reserve and the proceeds of the sale shall
be paid to the devisee or descendant, as the case may be.

Unsold lands revert to band

(3) Where no tender is received within six months or such further period as the Minister may direct after
the date when the right to possession or occupation of land is offered for sale under subsection (2), the
right shall revert to the band free from any claim on the part of the devisee or descendant, subject to the
payment, at the discretion of the Minister, to the devisee or descendant, from the funds of the band, of
such compensation for permanent improvements as the Minister may determine.

Approval required

(4} The purchaser of a right to possession or occupation of land under subsection {2) shall be deemed not
to be in tawful possession or occupation of the land until the possession is approved by the Minister.

R.S., ¢, 1-6, 5. 50.
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ASSISTANCE WITH FUNERAL COSTS

Aboriginal Affairs and Northern Development Canada does not provide assistance with funeral
costs, however, assistance with funeral costs may be available from one of the following sources:

1, Insurance Corporation of B.C. {ICBC}

Basic Autoplan insurance from 1CBC may cover partial funeral costs and death benefit payments
for you, your spouse and your children. Payments for death benefits vary if the insurance policy
holder was the main wage earner in the home and if there are any children or dependants.

There are also payments if the deceased is a child. Payments for a child come in a lump sum,
whereas payments for adults combine a lump sum and weekly payments for 104 weeks.

**PLEASE CONTACT ICBC OR YOUR AUTOPLAN BROKER DIRECTLY FOR INFORMATION**

2. BC Ministry of Social Development OR the Social Assistance office on-reserve

A supplement may be provided to pay necessary funeral costs of any person who dies in BC if the
estate of the deceased person or any responsible person has no immediate resources to meet
these costs. There is no requirement that the deceased person, or the person’s family, must be
BC Employment and Assistance recipients to qualify for the supplement. Costs are to be
recovered whenever possible. This supplement is available under the Employment and Assistance
Regulation,

**PLEASE CONTACT THE MINISTRY OF SOCIAL DEVELOPMENT OR THE SOCIAL ASSISTANCE
OFFICE ON-RESERVE DIRECTLY FOR INFORMATION**

3. Canada Pension Plan Death Benefit

The death benefit is a one-time payment to, or on behalf of, the estate of a deceased Canada
Pension Plan contributor. The maximum benefit is $2,500. The actual amount paid in any given
case depends on the contributions the deceased made to the Canada Pension Plan during his or
her lifetime. There is a minimum contributory requirement of at least 3 years, and if the deceased
contributed to the Canada Pension Plan for more than nine years, he or she must have contributed
in one third of the calendar years in the contributory period or 10 calendar years, whichever is
less.

The Canada Pension Plan also provides other benefits. These are:

+ The survivor's pension: a monthly pension paid to the surviving spouse or common-law
partner of a deceased contributor;

¢ The children's benefit: a monthly benefit for dependent children of a deceased
contributor.

**FOR MORE INFORMATION, OR TO DOWNLOAD AN APPLICATION FORM FOR A PENSION OR
BENEFITS, GO TO: WWW.SERVICECANADA.GC.CA** '

Information Current to October 2011




4, Canadian Forces Members

Veterans' Affairs Death Benefit

When military families lose a loved one in the line of duty, there can be great suffering as the
surviving spouse and children struggle to find their place in the civilian world. Veterans Affairs
Canada pays a death benefit to help ease that struggle. The death benefit is a one-time, tax-free
cash award. The death benefit is not designed to be life insurance. Instead, it recognizes the
impact the death of a service member has on the functioning of their immediate family, including
the permanent loss of guidance, care and companionship. It is paid in addition to the usual
pension-related death benefits paid under the Canada Pension Plan and the Canadian Forces

- Superannuation Act.

The death benefit is adjusted annually according to the cost of living index. More information
regarding the benefits offered by Veterans Affairs Canada may be found at www.veterans.gc.ca or
by calling toll free at 1.866.522.2122.

**PLEASE CONTACT VETERANS’ AFFAIRS CANADA DIRECTLY FOR INFORMATION**

5. WorkSafeBC

1. Can we get financial help from WorkSafeBC?

You may be entitled to financial help from WorkSafeBC when a family member dies from a work-
related accident or disease.

The amount and type of assistance will vary according to the number and age of dependants in the
family and the earnings of the worker, as prescribed by the Workers Compensation Act. Financial
assistance is considered when WorkSafeBC has accepted a claim for a work-related death.

¢ The actual costs up to $7,200 for funeral and related costs is available,

e An emergency lump sum of approximately $2,150 is provided to a spouse or common-law
spouse to help with immediate needs. This is a one-time payment in addition to any other
WorkSafeBC assistance.

s The actual cost (up to a maximum of approximately $1,000) of transporting the body to
another location for burial or cremation may be available.

e After a work-related death, Survivor benefits include a monthly pension, which may he

~ provided to a worker’s dependent spouse or common-law spouse and to dependent
children.

For more information, please contact a Sensitive Claims Coordinator at 604 231 8594 or Toll-free
in B.C. 1 888-WORKERS (967-5377), local 8594.

*¥*PLEASE CONTACT WORKSAFE BC DIRECTLY FOR INFORMATION**







= % ! Aboriginal Affairs and Affaires autochtones et
e Northern Development Canada. Développement du Nord Canada

SECTION 51 OF THE INDIAN ACT:
ADMINISTRATION OF A MENTALLY INCAPABLE
ADULT’S PROPERTY AND FINANCES

The Department’s role with respect to First Nation adults on
reserve who are unable to manage their own financial affairs

The information in this document is specific to BC Region and does not apply
outside of British Columbia.

When a registered Indian adult who is ordinarily resident on reserve is found, under
BC law, to be incapable of managing his or her own financial affairs by reason of
mental incapacity, the Estates Unit at Aboriginal Affairs and Northern Development
Canada {AANDC) becomes responsible for ensuring that the adult’s property and
financial affairs are managed for his or her benefit. Where it is in the adult’s best
interests to do so, AANDC may appoint a non-departmental administrator {a family
member or friend) to manage some or all of the adult’s property and financial affairs
pursuant to section 51 of the indian Act.

AANDC’s authority with respect to mentally incapable adults is limited to financial
and property management only {not health care decisions), and AANDC may only
become involved after a person has been found to be mentally incapable under BC
law.

AANDC has no involvement in making the decision about whether or not an adult
has become incapable of managing their own financial affairs. That decision is
made under the laws of the Province of BC, not the Indian Act,

An administrator appointed pursuant to section 51 of the Indian Act cannot make
health care or other non-financial decisions on behalf of the mentally incapable
adult; these decisions can normally only be made by the adult, or (if the adult is
incapable of doing so} a Committee of the Person or a Representative named in a
Representation Agreement. Committees and Representatives are governed by BC
law, not the /ndian Act. AANDC does not have the authority to investigate claims of
physical or financial abuse of a vuinerable adult, or to determine whether or not a
person is mentally incapable.

tf family or friends are concerned that a registered Indian adult living on reserve
seems unable to care for themselves or make their own financial decisions, or if it
appears that there may be physical or financial abuse or negiect of a vulnerable
Elder or other aduit, they should contact a “designated agency”. In BC, the
designated agencies are the five Regional Health Authorities, and Community Living
BC. To find out the phone number to call in your area, call the Public Guardian and
Trustee of British Columbia at 1-800-663-7867, or go to www.trustee.bc.ca, or send
an email message to mail@trustee.hc.ca.

For more information:

Contact the Estates Unit in Vancouver by telephone at 604.775.5100 or 1,888.917.9977

(toll free}, or email us at BCestates@aandc-aadnc,gc.ca.

Estates Unit - BC Region (rev. October 2011)




Public Guardian and Trustee of Btitish Columbia ﬂl
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What can you do if you think an adult is (
abused, neglected or self-neglected and . .
they cannot get help on their own?

Helping an Adult Get Support and Reporting Abuse or Neglect

Aduits in BC have the right to make their own decisions, including decisions
others might think are dangerous or unwise, as long as the adult is mentally
capable and the decision does not harm others . This includes a decision to
remain in an abusive relationship, but only if the adult is mentally capable and
understands the decision they are making.

There is no legal requirement to report adult abuse in BC. However, as a
concerned citizen you may wish to report that you have noticed that someone is
in difficulty. This is even more true in situations where an adult cannot seek help
on their own because of a physical disability, restraint, or an illness, disease or
other condition (such as a dementia, brain injury or stroke) that affects their
abillty to make decisions.

There are many community agencies such as victim services, seniors centres,
transitions houses and so on that can assist in certain circumstances. In addition,
for adults who may not be able to seek help on their own, designated agencies
have a mandate to respond. The designated agencies in BC are the 5 regional
health authorities for many adults and Community Living BC for adults who have
a developmental disability.

For numbers to call in your community, click here. Communities are listed in ' (
alphabetic order. If you look at the numbers for your community and don't know
which one(s) to call, click here.

In an emergency...

If the situation is an emergency and someone's safety or life is at risk you can
call the police emergency number for your community.

If it is not an emergency but there is still reason for concern...

If there is a bit of time to take action, you can do one or more of the following:

s Talk to the adult If you feel comfortable doing so to find out if they need assistance and
if there's someone you can contact for them.

s Phone one of the Community Numbers in your community.

¢ Phone one of the Designated Agency Numbers for your community if you have any
doubt about whether the aduit can seek help on their own. Under Part 3 of the Adult
Guardianship Act, designated agencies must look into reports of adult abuse or neglect
they receive. See Protecting Adults from Abuse and Neglect for more information about
the role of designated agencies

e For information on the Public Guardian and Trustee's role in helping an adult get support
and receiving reports of possible financial abuse or neglect, visit the Services to Adults
Assessment and Investigations page.

« Phone VictimLINK 1.800.563.0808 (toll-free), 24 hour-a-day, seven day-a-week support
and referral service. L

+ Phone the BC Centre for Efder Advocacy and Support (BCCEAS) during regular weekday
hours at 1.866.437.1940 (toll free) to get information about who else can heip.

http://www trustee. be.ca/pdfs/STA/abuseneglect.htm 10/25/2011




~ DESIGNATED AGENCIES - CONTACTS

" Fraser Health:
1-877-REACT-08 (1-877-732-2808)
hitp://www.fraserhealth.ca/your_care/adult abuse and_neglect/getting_help/getting_help

Interior Health:
For direct community numbers visit www.interiorhealth.ca/report.aspx

Northern Health:
Prince George Adult Protection Line 250.565.7414

Vancouver Coastal Health:

Providence Health Care: 1.877.REACT.99 (1.877.732.2899)

Re:Act Response Resource : 1.877.REACT.99 (1.877.732,2899)

For more direct community numbers visit www.vchreact.ca/report.htm

Vancouver Island health Authority:

South Island 1.888.533.2273
Central Island 1.877.734.4101
North Island 1.866.928.4988

l Community Living BC (CLBC):
CLBC is the Designated Agency for all individuals with a developmental disability who are eligible for CLBC
services. For locations and contacts, visit http://www.communitylivingbc.ca

IF YOU DON'T KNOW WHICH NUMBER(S) TO CALL IN YOUR COMMUNITY:

Contact the person below for your area:

Northern Health - Prince George Adult Protection Line: 250.565.7414
Vancouver Island Health - Matt Scott: Matthew.Scott@viha.ca
Vancouver Coastal Health - Re:Act Response Resource; 1.877.732,.2899
Fraser Health - Leanne Lange: leannelange@fraserhealth.ca

Interior Health - Linda Myers: linda.myers@interiorhealth.ca

Should you discover any of the numbers on this list are no longer working,
it would be appreciated if you would contact: mati@trustee.bc.ca
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L1 Aboriginal Affairs.and Affaires autoghtones et
2 Northern Devélopment Canada Développementdu Nord Canada

SECTIONS 52.1 - 52.5 OF THE INDIAN ACT:
MINORS’ INDIVIDUAL TRUST ACCOUNTS

The Department's role with per capita distributions and other
funds held in trust for Children under age 19

The information in this document is specific to BC Region and does not apply
outside of British Columbia.

When a First Nation makes a per capita distribution to its members, Aboriginal
Affairs and Northern Development Canada {AANDC) may be required to deposit
the funds paid to a registered Indian child under the age of 19 into an interest-
earning trust account for the child.

Certain other types of funds that may be paid to a registered Indian child may
also be held by AANDC in an interest-earning trust account for that child.
Examples include funds inherited by a child who lives on reserve, and revenue
from a registered lease of reserve land (where a child holds an Interest in reserve
land).

Payment before age 19

Parents and legal guardians are expected to provide for the ordinary
maintenance of their children, without drawing on the child’s own trust funds.
In exceptional circumstances - where a parent or guardian is able to demonstrate
that it is in the best interests of the child that a particular item or service be
purchased, and also that the parent or guardian does not have the financial
means to purchase the item or service - a portion of a minor’s trust funds may be
released prior to the child coming of age.

Payment at age 19

When a child turns 19, AANDC is normally required to pay out all the funds held
in trust for that child in one lump sum: See section 52.3(1) of the Indian Act.

Payment in instaliments from age 19 to 22

Section 52.3(2) of the Indian Act allows AANDC to pay out a minor’s trust funds
in installments over a period of up to 3 years {beginning when the child turns 19)
if the child’s parent or other person responsible for the child’s care and custody,
or the band council, requests in writing that that AANDC do so. The written
request must be made before the child turns 19. In BC, these requests should
be directed to the attention of the Manager of Estates for BC Region.

For more information:

Contact the Estates Unit in Vancouver by telephone at 604.775.5100 or
1.888.917.9977 (toll free), or email us at BCestates@aandc-aadnc.ge.ca.

Estates Unit — BC Region, (rev. Oct/11)




