PERRINE DUPONT SETTLEMENT
SPELTER VOLUNTEER FIRE DEPARTMENT CLAIMS OFFICE
55 B Street
P, G. BOX 257
Spelter, WV 26438
(304} 622-7443
{800) 345-0837
www.perrinedupont.com
perrinedupont@gtandslaw.com

October 14, 2011

SUPPLEMENT TO CLAIMS ADMINISTRATOR’S OCTORBER 10, 2011 MEDICAL
MONITORING PLAN UNRESOLVED ISSUES REPORT TO THE COURT

VIA HAND DELIVERY

The Honorable Thomas A. Bedell
Cirewit Judge of Harrison County
301 West Main Street, Room 321
Clarksburg, West Virginia 26301

Re:  Perrine, et al. v. DuPont, et al.; Civil Action No. 04-C-296.2 (Cireunit Court of
Harrison County, West Virginia) - Supplement to October 16, 2011, Claims
Administrator’s_Unresolved Issnes Report and Proposed Working Order for
October 17, 2011 10:06 a.m. Eastern Time Medical Monitoring Plan Design
Finalization Hearing; Our File Nos. 4609-1 {R}, 4609-1 {NN} and 4609-1 {GG}

Dear Judge Bedell:

With this letter we supplement the referenced October 10, 2011 Report as follows: (i) In
Attachment X isan October 14, 2011 Memorandum to the Finance Committes proposing a Medicare
reporting procedures for which there is not a Finance Committee consensus (the “Medicare
Reporting Issue™}, with this supplement heing a request for the Court o help resolve this issue; and
(it} In Attachment X1 is a revised version of the Waorking Order provided in the October 10, 2011
Report, reflecting edits suggested by the Finance Committee, and adding the Medicare Reporting
Issue.

<> Thank you for the Court’s consideration.
b Yours very truly,

j ek Torttq

£ Edgar C. Gentle, 11T
= Claims Administrator

g
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ECGII kjm
Attachments (Schedule of Attachments Included)

e (with enclosures)(by e-mail)(confidential)
Stephanie D. Thacker, Esq., DuPont Representative on the Settlement Finance
Committee :
Virginia Buchanan, Esq., Plaintiff Class Representative on the Finance Committee
Meredith McCarthy, Esq., Guardian Ad Litem for Children
Clerk of Court of Harrison County, West Virginia, for filing (via hand delivery)
Terry D. Turner, Jr., Bsq.
Diandra S. Debrosse, Esqg.
Katherine A. Harbison, Esq.
Paige F. Osborn, Esq.
Michael A. Jacks, Esq.
William 8. (“Buddy™) Cox, Esq.
J. Keith Givens, Esq.
MecDavid Flowers, Fsq.
Farrest Taylor, Esq.
Ned MeWilliams, FHsq.
Perry B. Jones, Esq.
Angela Mason, Fsq.
Mr. Don Brandt
Ms. Pat Gagne
James B. Lees, Jr., Esq.
~ Leigh Anne Hodge, Esq., Outside Counse! for Claims Administrator



SCHEDULE OF ATTACHMENTS TO OCTOBER 17, 2611 SUPPLEMENT
TO CLAIMS ADMINISTRATOR’S OCTOBER 10, 2011 MEDICAL MONITORING
UNRESOLVED ISSUES REPORT TQ THE COURT

ATTACHMENT  ATTACHMENT
NUMBER DESCRIPTION

. Unresolved Medicare Issue Memorandum

XL Revised Working Order on Paper and Electronic Media



X. UNRESOLVED MEDICARE ISSUE MEMORANDUM



PERRINE DUPONT SETTLEMENT CLAIMS OFFICE
ATTIN: EDGAR C. GENTLE, CLAIMS ADMINISTRATOR
C/O0 SPELTER VOLUNTEER FIRE DEPARTMENT OFFICE

55 B Street '
P.O.BOX 257
Spelter, West Virginia 26438
{304) 622-7443
(800) 345-0837
www.perrinedupont.com
perrineduponi@giandsiaw.com

MEMORANDUM
BY E-MAIL

TG: Virginia Buchanan, Esq.
Stephanie I3. Thacker,; Esq.

FROM: Edgar C. Gentle, II1, Esq.
DATE: October 14, 2011

RE; Perrine_v. DuPont Settlement - Medical Monitoring Medicare Reporting
Concerns; Our File No. 4609-1 {GG}

Dear Virginia and Stephanie:
[ hope that yvou are well.

I am writing to address Virginia’s concerns, expressed on Wednesday, regarding the
Medicare Questionnaire Form and the Medicare reporting requirements, and to share a proposed
final version of our reporting proposal, which we would like toreview with the Court and you at our
Medical Monitoring implementation hearing on Monday, Getober 17,2011, beginning at 10:00 a.m.

As a preliminary matter, we share your position that Medicare does not apply to the Medical
Monitoring Program. See attached May 10,2011, and September 27, 2011 Memoranda to Medicare
n Attachment A 1o this Memorandum. However, we do not expect agreement from Medicare soon,
and certainly not before Medical Monitoring begins. Thus, to comply with potential Medicare
reporting requirements, we have the following proposal.

According 1o the Medicare reporting obligation statute, 42 U.S.C. § 1395y(b)(8) (the “MSP
Statute”), Medicare’s reporting obligations not only apply (o insurance companies, products liability
and toxic tort defendants, but the MSP Statute also applies to Claims Administrators, and possibly
to a Claims Administrators’ governance advisory committee, such as yourselves, if you are deemed
fiduciaries. The MSP Statute specifically states that “the term ‘applicable plan’ means the following
laws, plans, or other arrangement, including the fiduciary or administrator for such law, plan, or
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arrangement: (1) Liability insurance (including self-insurance). {if) No fault insurance. (iii) Workers’
compensation laws or plans.” 42 U.8.C. § 1395v(b)}(8)(F) (emphasis added).

The entities responsible for reporting to Medicare are known as Responsible Reporting
Entities ("RREs"). RREs are required to report virtually all settlements, judgments, and awards
{whether or ot there is a determination or admission of liability), so that Medicare can determine
whether it has an inferest in any part of the Settlement. More specifically for this Settlement,
reporting enables Medicare to refuse payment for future costs associated with the Medical
Monitoring Program. See 42 U.S.C. § 1395v(b)}8XC).

Medicare will use the reported information in two ways:

(1) Medicare will use reported information to recover conditional payment claims it

previously paid related to treatment associated with the Settlement. Because this

. Settlement does not involve recovery for any past medical treatment or testing,

Medicare’s determination of any past conditional payments is not a concern in this
Settlement.

{13} Medicare will use reported information to more effectively deny payment for future
medical claims related to the Medical Monitoring Program in this Settiement.

The reporting obligations of the RREs include “(1) determin[ing] whether a claimant
(including an individual whose claim is unresolved) is entitled to benefits under the program under
this subchapter on any basis.” 42 1.8.C. § 1395y(b}8)(A). In compliance of this section of the
MSP Statute, we propose that all Claimants that appear for their initial Medical Monitoring visit
compiete the attached verv simple Medicare Questionnaive Form. to be sent with the attached
proposed memorandum 1o Medicare in Attachment B. which we propose te send 1o Medicare if
approved by the Court,

As these Medicare Questionnaire Forms are completed, we propose to vet the completed
Medicare Questionnaire Forms with Medicare to confirm Medicare eligibility for those Claimants
with Federal government benefits enabling them to receive Medicare before reaching age 65 and on
a rolling basis as Claimants reach age 65.

Failure to report to Medicare may result in substantial financial penalties. The MSP Statute
states that “an applicable plan that fails to comply with the reguirements under subparagraph (A)
with respect to any claimant shall be subject to a civil money penalty of $2,.000 for each dav of
noncompliance with respect to each claimant.” 42 U.S.C. § 1395y(b)(8)(E) (emphasis added).

While there is no specific regulation or case law definitively resolving the question of
whether our Medical Monitoring Program is subject to Medicare or regarding reporting requirements
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with respect to Settlements where Medical Monitoring is the only recovery, if it is subject 1o
Medicare, according to the foregoing, the attached, and the intent of the Medicare Secondary Payer
Statute, we believe the prudent course is to determine Medicare eligibility of each Claimant, and
report to Medicare uniess or until Medicare confirms in writing that it does not apply to the
Setitement.

[ have atiached a copy of the MSP Statute (without annotations) in Attachment C for your
review.

We are submitting a copy of this Memorandum to the Court,
If you have any questions, please let me know.

Yours very truly,

ool e

Ed Gentle,
Claims Administrator

ECGHpfo
Enclosure

el {via e-mail){with enclosures)
The Honorable Thomas A. Bedell (by hand delivery)
Leigh Anne Hodge, Esq., Outside Counsel for the Cldxms Administrator
Terry D, Turner, Jr., Esq.
Diandra S. Debmsqe, Esq.
Katherine A. Harbison, Esq.
Paige F. Osborn, Esq.
Michael A. Jacks, Esq.
Wiiliam S, (“Buddy™) Cox, Esq.
I. Keith Givens, Esq.
McDavid Flowers, Esg.
Farrest Taylor, Esq.
Ned McWilliams, Esq.
Perry B. Jones, Esq.
Angela Mason, Esq.
Meredith McCarthy, Esq.



ATTACHMENT A




PERRINE DUFONT SETTLEMENT CLAIMS QFFICE
ATTN: EBGAR €. GENTLE, CLAIMS ADMINISTRATOR
C/O SPELTER VOLUNTEER FIRE DEPARTMENT OFFICE
55 B Strest
P.Q.BOX 257
Spelter, West Virginia 26438
{304) 622-7443
(800) 345-0837
www.perrinedupont.com
pertnedupont@etandslaw. com

MEMORANDUM

CONFIDENTIAL
VIAEMALL -
chris.bradfield@hhs, pov

TO: Vis. Chxisﬁné Bradfield, Assistant Regional Counsel -
The United States Depariment of Health and Human Services
FROM: Edgar C. Geatle, JII, Esg.
DATE: Wiay 10, 2011
RE: Perrine v DuPont - Medi.{:are; Our File No., 460%-1 {GG)

Dear Ms, Bradfield:

As we have discussed, I wanted to bring to your attention another setilement T am working
on as Seftlement Administralor. As the enclosed Amended Complaint indicates, the Plaintifls Class
did not ask for personal injury damages. This cass involves medical monitoring and ng payvments
to individuals for past or-future medical treatment, services or costs, or personal injury payments.
In this case, the claimants are only tested for exposure to certain heavy metals and specific discases
that may have been caused by such sxposures. Even if the tests confirm heavy metal exposure or
the presence of a specific disease, the Settlement doss not pay for any medical treatment, All clzims
for personal injuries, including claims seeking past or future costs for medical treatment, are
excluded frow the Settlement and are not waived by the ¢laimants.

The Defendant in this case hes funded the start-up costs for the medical moni toring program
and will pay for (he implementation of the program on a “pay as it goes” basis. Included in the start-
up costs is a small payment (between $400 and $800) to each class member who complates the
regisiration process and is determined by the Court to be a member of the Settiement Class, These
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paymenis are taxable to the Class mermbers and do not represent any payment for past or future
medical expenses or personal infury.

Please refer to the enclosed Memorandum of Understanding which is the Settlernent
Agreement In our case.

Under these circumstances, Medicare should nat have any secendary payor claims to any
aspect of the Settlement because there is no personal injury component to the cage, either for past
persopal injury or present or future personal injury or medical expenses. Simply put, it seems that

there afe no past conditidnal medical payments for which Medicare cafi’seek reimburstrnent, with
Medicare not being a secondary payor with respect to medical treabment because the Settiement does
not place any responsibility for payment for any medical treatment op a responsible primary payor,

Also, the cash payment to claiments registering for medical monitoring merely provides
compensation for the time expended in signing upfor the medical monitorin g program and doss not
in any way relate to medical testing or freatment. Indeed, claimants who register for the medical
monitering program can check a NO box and Jjust get the cash and not be tested at all, or check the .
YES box and get the same cash and be tested. Bven if they check the YES box, they can decide not
to be tested later.

On behalf of the Settlement, | am requesting your confirmation that Medicare has no interest
in (a} the small payments that are being made to Class Members to compensate thern for the time
and effort required to register for the Class: {5) the amount of momey paid by the Defendant to fund
the start up of the Medical Monitoring Program and, (¢} the monies paid by the Defendant in the
futare to fund the Medical Monitoring Program.

. Please find enclosed a copy of the Memorandum of Understanding and the Amended
Complaint for your review.

As always, we appreciate the opportunity o work with yOu in these matters.
Yours veryg-tly,
T
i

P
4Ed/ar C. Gentle, I

Settlement Administrator

ECGHVknn
Enclesures
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IN THE CIRCUIT CoupT OF
HARRISON COUNTY, WraT VIRGINIA

LENORA FERRINE, CAROQLYN HOLBERT,
WAUNONA MESSINGER, REBECCAH
MORLOCE, ANTHONY BEEZEL, MARY
ELLEN MONTGOMER Y, MARY LUZADER,
TRUMANR. DESIST, LARRY BEEZEL,

and JOSEPH BRADSHAW,

individuals residing in West Virginia,

01 behalf of themsetves and all others

similarly situated,

‘ Plaintiffs,
vs, Case No. 04-C.296.2

ELDUPONT DE NEMOURS AND COMPANY,
a Delaware corporation doing business in Wegt

Virginig, MADOWSROOK CORI’ORATZON; a SECOND AMENDED
dissolved Wegt Virginis corparation, CLASE ACTION COMPL&INT
MATTHIESSEN & HEGELER, ZINC (JURY TRIAL DEMANDEE)

COMPANY, INC., a dissoived Niinois corporation
formesly doing buginess in Wegr Virginia,

NUZUM TRUCKING COMPANY,

- & West Virginia cerporation,

T. L. DIAMOND & COMPANY, INC., a New Yark
Corporation doing business In Wear v irginia, and
JOSEPH PAUSHEL, an indivi dual regiding

In West Virginia,

Defendants,
%_MMMM__%Mf

Pursuant 1 Rule 23 of the West Virgém‘a_ Ruleg of Ciyil Proceduge, Planmiffs, Lenora
Pemring, Carolyn Holbert, Waunona Messinger, Rebecoah Moriock, Aothony Beezel, Mary Blien
Mozzi‘gon::ery, Mary Luzader, Truman R. Desist, Larry Beezel, and Joseph Bradshaw, individualg
residing in West Virginia, on behalf of themselves and a) others similarly situated, fils this clags

action compleing against Defendams E.L du Pont de Nemours ang Comnpany {"Dupont™), ¢



Delaware corporation doing business in West Virginia, Meadowbrook Comoration, a disso?ved
West Virginia torporation, Matihicssem & Hegeler Zine .Compan.y, Ine, (“M & H"), a dissolved
Hiinois corporation formerty doing bustness in West Virginia, Nuzum Trucking Company
{("Nuzun™), 2 Wegt Virginia eorporation, T. L. Diamend & Company, inc, (“Diarﬁond”), a New
York corporation doing business in West Virginia,.anf_i Joseph Paushe] (“Paushe]™), ap individusa}
residing in Wegt Virginia,
. Naggre of this Action

1 Piaintfﬂia’ real propertiés have beer invaded by, and their Persons exposed to, haz.s_arci(}us
substances relzaged as & result of Defepdanty® csnduci ét the former zinc brodustion facility
knowm as e Spelter Smelter facility in Harison County, West Virginia, Mitlions of tons of

waste matarials, including tailings and gther materials gerierated from. primary and secondary

huge pile at the facility, The pile is located in tiose Droxiumily o the West Fork River, wézich
winds through several nearby communiijes,

2. The waste materials and other materialg discharged from the facility were and are by ghin
hazardoug xﬁbstanc&s, inciudiﬁg -8152DiC, lead, and cadmivm. The hazardous substances wege
hidden in fine pérticulate matter and otherwise repdersd airborne at the facility. Periodical] v the
pile alsp hag caught firs, rendering additional ma erals with hidden hazardouy substances
airbome.

3. The rea} properties of Plaintiffs ang other area residents have been contaminated with
hazardous substances contained within dust, smoke, and/or ather releages from the Spelter
Stneltar faoility, Releases of hazardous substances frgm the Spelter Smelter facility 1o the

Sumotnding commumities occurred on a continuing basis for over 90 vearg, Plairiiffs ang other

t2



aree vesidents received no notiee Or waming of the discharges of hazardous substances to thejr
real properties and persons. In addifion o directly contaminaling the rea) properties of Plaintiffs
and other ares residents, the hazardous substancer also conteminated nearby drinidng water
supplies, the Wast Fork River, other water bodies, ground water, the flood plain, riparian
shoreline, recreational areas, and sights-of way.

4. Plaintiffs seek compensatory and punitive damages assaciated with the past and
continning intrusion of Defendants'j _hazardous,smbstanges upen their reaj propertizs, and the
3sta5ﬁshment of & medical moriitoring program to diagnose diseases associated with the

- SXposwre to Defendants’ hazardous substanpes.
J’Hrisdict_ion, Venue, and Parties

5. Jurisdiction over the subject matter ang the parties s proper in-this Court. Venue is
proper in this Court,

6. Plaintiffs and others similarly situated ate persons who have beep exposed to hazardong

. substances relesged into the .environment in. and arcund the Spelier Smelter tacility in Hamrison
County, West Virginis, by and as a result of the conduct of the Defendants,

7. Plaintiff Lesora Perrine owns and lives i her home at 85 C Street in the community of
Speler in Harrison County, West Virginia, directly atross the narrow West Fork River from the
Spelter Smelter facility. She has lived most of her life and raised children in close proximity o
the Spelter Smelter facility.

8. Plabmiff Carolyn Holbert owns and Iives in her home at Route 3, Box 87 in the
community of Erie in Harrisan County, West v irginia, near the Spelter Smelter facility, She hag

lived most of her life and raised children in close proximity to the Spelter Smelter faciiity,




5. Plaimtiff Waumons Messinger owng and lives at her home n Route 3, Box 1226 in the
community of Lambert's Rum in Harrison County, West Virginia, near the Spelter Smelter
facility.  She aiso BIewW up and continues o OWn real property in the nearby sommunity of
Meadowbrook, in close proximity to the Spelter Smelter facility,

10, Plaintifr Rebeecal Marlock 8reW up and continues to ewn & home in which her mother
and daughter reside gy Route 2 Box 234 in the commﬁmty of Mezadowbrook in Harrizon County,
West Virginia near the Spalter Smei‘tcr-facili-ty. |

1. Antheny Beeyer fvas @ long-time resident of Erie and currently lives gt and owns the rexgl
property at 203 Ajlen St in the‘.commmﬁty of _Hepziba}: i Harrison County, West Virginia near
the Spelter Smeitey facility.

12, Mary Ellen Montgmﬁery oWns real prt;pen%y m and has Hved most of her life in the
commumnity of Gypsy in Hamison County, Wegr Virginia near the Speiter Smelter facility. Her
mailing address ig PO, ch:{‘ 50, Gypsy, West v irginia.

I3, Mary Luzader OWnE real property in and since 1998 pas lived in the community of
Seminole in Harrisom County, Wagt Virginia near the Spelter Smelter facility, ey mailing
address is P.O, Box 76 t, Lumberport, Wegt v irginiz,

4. Traman R, Dester Cwns and since 2001 has Bved ay 128 Hope Street in Lumberport,
Harrison County, West Virginia near the Spelter Smelter facility,

15. Larry Beega] owns, lives in hig home, and Operates a small business at 107 Rose Avenue
in the community of Ere jn Harrigon County, West v Irginia near the Spelter Smeiter facility.

He has lived most of his life in Erie and atiended schon in Spelter,



16. Joseph Bradshaw owis and for approximately two years hag Hved at 28 B St in the
“otmuity of Spelter in Harrison County, West Virginia near the Spelter Smeler facility, and
neXt to 4 church where he has been minister for approximately five years,

I7. Defendant Dupont is a Delaware corporation that conducts business in the State of Wegt
Virginia and hag a principle place of business at 1007 Market Street, Wilmington, Delaware
19898, Dupont began operating the Spelter Smelter facility in 1928, Dupont is Hable for the
Operations of the Spelter Smelter facility back.to 1940, through the. operations of its predecessor
in interest in the epﬂfation of the'Spé}tcr Smelter - facility, Lrasselli- Chemical Corporation
(“Grasselli™). Grassels opened the Speiter Smel;cr facility in 1910, merged into Dupont in 1.923_.
and was the' predecassor to Dupont’s Grasselt Chemicals Department. Dupont reacquired soic
ownership of the Spelter Smeltey facility in or ahout 2001 and is the cwrent owner of the féciiity
site. As used below, Dupont encompasses Grasselii,

18 Defendant Meadowbroak Corperation is dissolved Wegt Virginia corporation that
bperated the Spelter Smelter facility from approximately August 1950 16 June 1971,

19, Defendent M & H is dissolved Illinods carporation that Tormeriy dig business in West
Virginia, M & ¢ dominated and controfled the operations of Meadowbrook Corporation and
operations of the Spelter Smeltor facility, inchuding its activities associated with the generation
and emission of hazardous substances, angd sanctioned the actg and omissions at issue in thic
action, all fo irs own profit and advantage. M & H’s principai Place of buginess wag af 1375 ot
Stree, LaSalie, Iilinois 61301

20. Defendant Nuzum s & Wes Virginia corporation with a principal place of business ai
East Avenue, Shinnston, Harrison County, Wagt Virginia. Nuzum contributed to the emission of

hazardous substances from the facility by periodically dumping large amounts of shudge $rom



indusirial ponds located at the Spelter Smelier facility onto the ziﬁc tallings pile and by operating
trucks and othey heavy equipment in and an the zine tailings pile and other areas at the facility.
21, Defendant Diamond is a New York Corporation doing business in West Virginia with g
principaf place of business at 30 Rosckefellar Plaza, Suite #2825, Naw York, New York 16112,
Diamond operated the Spelter Smelter faéiiity from 1984 ungi &pproximately 2001, Diamogd b
liahie for Operations ét the Spelter Smelter facility back to approXimately October 1971, through
2 1984 merger with “M;agipwbmokﬂmpqmﬁsiom {The),” = West Virginia corporation formed iy
1971 1o Operate the Spelter Smelter facility. . As. used below, Dizmond eNCoMmpasgey
Meadowbrook Corporation ( They, |
22, Dm’_:‘endant Paushel wag Plant Manager and Superintendent of the Spelter Smelter facility
mder Diamond and resides at 427 Howard Streer, Shinnsten, Hawrison County, West Virginia,
Paushsl wag charged with overseeing Spelter Smelter facility operations under Digmond and was
the official with aifirmative responsibility for the management and control of Diamonds
business at the facility. He participated in, sanctioned, and fajled to prevent tortious acts af issye
in this action, inchiding continuing emissions from the facllity’s accumuyiated waste pile and
other ciischarges during Diamond's affiliation with the facility. In addition, during Paughej’s
tenure at the facility it was reguiar part of the faciiity’s operations to dump additional materials
containing bazardoys substances into outdoor areas ar the facility, further adding to the facility’s
off-site smissions. These torlious actions and omissions oceurred with his knowledge and
consent, approval, or acquiescencs,
Factual Allegations
23. The Spelter Smelter facility oceupies approximately 112 acres and lies adjacent i the

northerly flowing West Fork River in Spelter, Harrison County, Wegt Virginia,



24, The Spelter Smelter facility was used as a processing facility for the manufaciure of zinc.
products ang materials.  Millions. of tons of waste materiale containing hazardous substances,
inchuding, but not limited to, so-called zine tailings, were and are dumped in a huge pile on the
stie.

25, The waste pile, known ag the tailings pile, reached o height of over 100 feet and covered

approximately 50 acres of the facility. Much of the pile ig in cloge proximity to the West Fork

River and is within & ghort distapce of residential parcels,

26. Defendants Dupont,-Mezsdowbmok Coxporation,:‘_M & H, Diamocnd, and ‘Paushe;l
controlled zine manufacturing and waste disposal activities at the Spelter Smelter fauility aJ:
various times from 1910 through the present and were respansible for the ganeration.and
ménagsment of the waste materials containing hazardons substances dumped into the pile and
otherwise stored, disposed, or relensed 4t or in relation to the site,

27 In addition, Nuzum reriodically duraped large amounis of studge from the facility’s
industrial pondg onto the pile, thereby significantly adding to the wagte materials contaning

| fazardous substances that were capable of being rendered airhorne and otherwise releasad fmm
the pile to the surounding properties. In addition 1o dumping. Nuzam operated rueks and other
heavy equipment ip and on the zine tailisgs pile and other areas at the facility, which
significantly ﬁan‘zributad 0 the contaminating in the nesrby communitias,

28. In addition, during the 193075 Dupont designed, constructed, and placed into operation g
drinking wazer system. that provided drinking. water o resiﬂems, school children, and other
persons in the Community of Spelter from a surface water reservoir al the Spelter Smelter

Facility contaminated with hezardous substances.



28, Defsndanté Hever gave notice to or warned residents of the surrounding communities of
the emission of hazardous substances onte ther properties and into their persons ney obtained
permission to use their properties and bodies as deposizoriss. and laboratories for hazardous
substances released fFom the facility, Defendants ezch knew or should have known that their
conduct was facilitating or likely to facilitate releases of hazardous substam:és to the surrounding
area,

30. Dupont, Diamand,. and -their. .consultants have achively engaged in campaign of
deception to misiead neai ghibors into believing that the waste imetetials present and have presented
uc-threat to the sarrounding communities,

3l Dupont, Diamond, and tb;eir consultamts have permanently left the waste materials
dumped on-site under thin layer of synthetic material and soil, which they know wil] eventually
fai) and will require permanent monitoring. Plaintiffs do pot by bringing this action challenge
this remedy for the Spelter Smelter facility. Rather, Plaintiffs allege as = matter of fact that the
likely eventual faifure of the chosen remedy and the need for bemanent monitoring will Amrther
exacerbate the property demages to the surrounding communiiies,

32. Dusing the Implementation of this remediation plan to convert the Spelter Smejtor facility
inte a permanent dump, releases of hazardous substarces have continued.

33. Defendants have not implemented ra:ﬁadiaiian In the surounding communities, despits
the fact thar such remediation reasonably could be implemented 5o as to reduce the potential for
human contact with the hazardous substances and the pressnce of hazardous substances on the
private properties in the surrounding communities,

24, The waste materials have been and continue o be a source of hazardous substance

SINISSIONs onto and within properties and persons in the surounding communities. The waste



containg and hag contimuonsly released into the surrounding communities g variety of haxér{ious
substances, including arsenic, lead, and eadmium. The hazardous substances contaminate
private properties and pose and have posed health threaqs to ihe inhabitants of the nearby
communities.

35, As a result of the yse of their properties and Comrmumities ag disposal locations for, and
the exposure of their persons 1o, Defendants’ hazardous substances, Plaintiffs und others
similarly situated are and will be:plaved in.continuing risk, fear andd uncertainty associated with

.the threat of developing diseaseé and. other adverse medical conditiong. - |

36. Exposure to arsenic can resclt in severs gastrointestinal toxicity, peripheral nervous
system. neuropathy, anemia, hyper;pigmt:ntation, skin lesions, vascular disease, headaches,'
fassitude, weakness, respiratory ailments, and vision impairment. Arsenic is-alag associated
with liver ang kidney injury and disturbances of the central nervous System, as well as increased
risk For lung caneer, sicn caneer, kidney cancer, liver cancer, and bladder Cancer. Arscni;:: has
been classified as 2 hutmnan carcinogen.

37. Exposure of humans to lead cap result in toxic effects In the brain anad central nervous
system, the peripheral narvous system, the kidoeys, and the hematopoietic system. Anermiz due
1o the inhibition of hemoglobin synfhesis and areduction in the jife span of circulating red bload
cells is an earjy manifestation of jsad poisening. Lead 2xXpasure can lead to kidney dammge and
possibly failure, fine motor nerve damage, bope damage, hypertension, lgad encephalopathy,
memory 10ss, and permarent brain damage.  Lead SXposure may have newrological and
psychological effacts.

38 Cadmivm is another hazardous substance that threatens nearby properties and residents as

& result of Defendante’ conduct, Cadmiwm is assosiated with a lengthy binlogical half-fife 1n
- - [



homans, Among other things, cadminm is agsociated with increased risk of lung digsase, heart
related doath and serious effects on the kidney, including, bt not limited w, kidney cancer.
Cadmium is also classified as & human carcinogen.

39. Ewxperts retained op behall of Plainmifs bagan undextaking 2 heavy metal sail
coutamination study of communities surrounding the Spelter Smelter facility in December 2003,
This study reveajed thar there is widespread heavy metaly contamination from the Spelter
Smelter facility within the surrctnding -commumitiss; which. have been exiefisively contaiminated
by the facility with the hazardous substances arsenic, lead end sadmigm.

40, Wind erosion, smoke from fires In the wasgte pile, end other girbome and waterbome
releases at the Spelter Smelter facility have cangsd these hidden hazardoug substances to spread
from the facility to the swrovnding commmunities, The hazardous substances released from the
facility were and are transported by wind and other nefuwal processes onto and into the homes,
properties, persons, and other areas-of the surrounding commmenities. In addition, once in the
soils of the surrounding cc"mmuniiieé, contamination can be centinnously brought into 'nomes;

4L Arsenie, lead, and cadmium. from the Spelter Smelter facility have also contaminsted
nearby water bodies and groundwater. The material has washed into the West Fark River aﬁd
otber water bodiss and low areas, as well as OO0 community trails, rights-of-way, and
playgrounds.

Class Action Allegations
42, This eivil action is an Eppropriaie case 1o be brought and prosesuted as a class action by
Plaintiffs against the Defendants pursuan to Rule 23 of the West Virginia Rules of Civyl |
Procedure, |

43. The proposed Plaintiffs’ olass infially consists of



PERRINE DUPONT SETTLEMENT CLAIMS OFFICE
ATTN: EDGAR C. GENTLE, CLAIMS ADMINISTRATOR
C/O SPELTER VOLUNTEER FIRE DEPARTMENT OFFICE
85 B Street
PO, Boy 287
Spelter, West Virginia 26438
A304) 622-7443

 (800) 345-0837
www.perrinedupent.com

perrinedupont@etandsiaw.com

MEMORANDUM

CONFIDENTIAL
VIA E-MAILL
Christine, Bradfield@hhs.ocov

TO: Ms. Christine Bradfield, Assistant Regional Counsel -
The United States Department of Health and Human Services

FROM: Edgar C. Gentle, 111, Esq,
DATE: August 23, 2011

RE: Perrine v. DuPont Settlement - Medicare; Our File No. 4609-1 (GG

Dear.Ms. Bradfield:

On May 10, 2011, we tried to send you the attached memao. It conld be that you did not get
it, observing that the e-mail address listed in the attached report is incorreet,

Please consider this e-mail to follow-up on this matier.

At your convenience, please let me know if you require anything else at this time to tell you
now you think we should proceed.

Many thanks for your help. e
/"J/»
Y ondrs very truly,
Yotis sery nly.

.

- M, .

. Claims Administrator
ECOI mge
Attachment



PERRINE DUPONT SETTLEMENT CLAIMS OFFICE
ATTN: EDGAR C. GENTLE, CLAIMS ADMINISTRATOR
C/O SPELTER VOLUNTEER FIRE DEPARTMENT OFFICE
55 B Street
P.O. Box 257
Spelter, West Virginia 26438
(304y 622-7443
{800 3450837
www. perrinedupont.com
perrinedupontietandslaw.com

MEMORANDUM

CONFIDENTIAL

V1A E-MAIL :

Mr. Gary Kurz, Assistant Regional Counsel

The United States Department of Health and Human Services
Office of General Counsel, Region 4

Dept. Of Health and Human Services

61 Forsyth St., Sutte SM60

Atlanta, GA 30303

gary.ursimbhhs. ooy

TO: Gary Kurz, Esqg.

FROM: Edgar C. Gentle, 11, Esq.

DATE: September 27, 2011
RE: Berrine v, DuPont Settlement - Medicare: OGur File No. 4609-1 GG

Dear Gary:

[ am writing in response 10 our telephone conference call on September 16, 2011, regarding
the above referenced Settlement.

As we discussed, this Settlement involves property remediation and medical monitoring
benefits, and not treatment for any past or futare personal mnuries,

As you requested, please find enclosed the Cowrt’s Individual Notice to Class Members
Notice of Class Action Lawsuit (the “Notice™). Section 1. Description of the Class Notice of the
Notice states “[]o the extent plaintiffs’ counts seek monetary damages, they only relate to property
owners.” [n addition, the Notice states “[p]laintiffs do not seek damages for personal injuries.”




September 27, 2011
Page 2 of 3

Also enclosed for your review, is the Court’s Order Allowing Participation of Present
Personal Injury Plaintiffs in Medical Monitoring Remedial Program Provided by the Lenora Perrine.
eral. v E L Du Pont De Nemours and Company, ef al., Civil Action No. 04-C-296.2 {the “Order™),

The Order concerns individual pro se Plaindffs that seek personal injury damages, separate
and apart from the Settlement, and also seek participation in the Settlement’s Medical Momnitoring
Program.

Because this Settlernent concerns only Medical Monitoring benefits, the Court, in the
enclosed Order, addresses whether pro se Plaintiffs roay seel personal injury damages, while also
participating in the Medical Monitoring Program. In making its decision o allow the pro se
Plaintiffs to participate in the Medical Monitoring Program, the Coust points out that a medical
monitoring claim and a personal injury claim are two separate causes of action under West Virginia
taw. In the enclosed Crder, the Court states that “[cllear West Virginia precedent dictates that a
claim for medical monitoring is a separate cause of action.” For this reason, the Court held that
personal injury damages and participation in the Medical Monitoring Program do not constitute
“double recovery™.

As the enclosed Notice and Order indicate, any claims for personal injury damages must he
brought separately, as this Settlement does not resolve any past or furure personal mjury damages,
As I mentioned in our conference call, there are several reasons that personal injury damages were
rotincluded in the Settlement: (i) the varying symptoms and mjuries that could result from exposure
to the subject heavy metals renders the personal injuries in this Settlement not “clagsable”, (i1
personal injury demages may not be known at the time of the Settlement hecause of potential latent
injuries, and (iit) significant legal issues, such as causation and statute of limitations, which resulted
in years of complex Jitigation and appeals. '

Because the Setilement does not resolve any past or present personal injury damages, the
claimants in this Settlemnent are not barred from seeking personal injury damages in the future, as
the pro se Plaintiffs have done, assuming such claimants survive any statute of limitations issues,

Withregard (o cur conversation regarding the Medical Monitoring Program, { look forward
to working with you regarding an agreeable notice that the “closed-network” physicians will sign
informing them that Medicare and Medicaid is not to be billed for any Medical Monitoring costs
associated with this Settlement. This procedure will help ensure that Medicare and Medicaid are
not billed for any Medical Monitoring costs. Please note also that the Parties all agree (hat the
Medical Monitoring Program is a primary and not a secondary plan,

I know that you are not currently in a position W enter into any agreement on behalf of
Medicare, but 1 hope that the enclosed information is helpful through this process.



Septemuber 27, 2011
“Page 3 of 3

Please let me know if you have any questions regarding the above or the atiached.
As always, many thanks for your help.

Yours very truly,

T
Ed Gentle,
laims Administrator
ECGI/pfo
Attachments
Lofal {via e-mail}{confidential)}{with attachments)

Terry . Tuarner, Jr., Esq.

" Diandra 8. Debrosse, Esq.
Katherine A. Harbison, Esq.
Pajge F. Osborn, Esq.
Michael A. Jacks, Esqg.
Virginia Buchanan, Esq.
Steplanie D. Thacker, Esq.
Willtam S. (“Buddy™) Cox, Esq.
I Keith Givens, Esq.
MeDavid Flowers, Esqg.

- Farrest Taylor, Esq.

Ned McWilliams, Hsq,
Perry B. Jones, Esq.
Angela Mason, Fsq.
Meredith McCarthy, Esq.



PN THE CIRCURT COURT OF HARRISON COUNTY, WEg™ VIRGINIA

—

LENORA PERRINE, CARGLY N MOLRERT,

WALINONA MESSINGER CROUSER,

REBECCAH MGRLOCK, ANTHONY BEEZEL,

MARY MONTCGOMERY, MARY LUZADER,

TRUMAN R, DESIST, LARRY BEEZEL,

and JOSEPH BRADSHAW,

individuais residing in Wast Virgini,

on bebalf of themselves and ail others gimilarly situated,
Plaintiffs,

Case No. 04.0-296.2

Honorable Thamas A.-Bedel]

EL DU PONT NEMOURS AND COMPANY, 2

Delaware corporation doing business in West Virginia,

MEADOWBROGK CORPORATION, 2 dissolved

West Virginia corporation, MATTHIESSEN & HEGELER

ZINC COMPANY, INC., 2 dissolved Hilinois corporation

formerly doing business in West Virginiz, NUZUM

TRUCKING COMPANY, a West Virginia corporation,

T.L. BIAMOND & COMPANY, INC., a Wew Yark

Corporation doing business in West Virginia, and

JOE PAUSHEL, an individus! residing in West Virginia
Defendants.

T T e o Tt S it it e T S i et e e o M et e S e s

INDIVIDUAL NOTICY TC CLASS MEMBERS

NOTICE OF CLASS ACTION LAWSUIT
DO NOT BIE ALARMED. YOU ARE NOT BEING SUED.

T THOSE WHO CURRENTLY GWHN, OR WHO ON OR AFTER DECEMBER 1, 2003 HAVE OWNED, PRIVATE REAL
FROPERTY LYING WITHIN THE CLASS ARBA DEFINED BELOW (“PROPERTY CLASS®); AND
THOSE WHO CURRENTLY RESIDE, OR WHO AT ANY TIME 1M THE PAST HAVE RESIDED, FOR A TOTAL OF
27T DAYS, ON PRIVATE REAL PROPERTY LYING WITHIN THER CLASS AREA DEFINED BELOW (“MEDICAL
MONITORING CLASE™,

Excluginns, (H If vou owned property only before Decombar 1, 2003 or amdy after Septembar 14, 2004 (the dato of entry of
the Order Granting Class Certification), you are not » Property Class member

2 [ your total residencs thime is tess than 277 daxys, vou are net s Medical Weonitoring Class miember.
{3 You are not a class member if you ave & defendan? in this case, an entity in which & defendant in this case

has a controlling interest, or a current employee, officer, director, legal representative, beir, successor
assign, or spowse of & defendant in this onse.

Class Aren Definition, The class ares is generally depicted on the map agachsd heretn as Exiibit A" to include, but ot be Hriad to,
several communities around the former Speiter Smelier faciity. H vou bove guestions abour whether s particular parcel Hes within
the boundaries of the class rrea, you may contact the below-veferenced Class Administrator for assistance. The class area is more
specifically defined to fnchide afl parcels 4 MHarrison County, West Virginia, within the houndaries formed by the following boundary
parcels:

Northerly Boundary {generally from: Lumberport to Shinnstany:

Eagle - Outside Eagle - Lumnberpor Clay Map No. 207, parcsls 17, 6, 3,4, 3 and 2 of Sheet 18-08, parcels 45 and 46.). parceis
156, 169, 170, T4, 152,153, 154, 185, 100,214, 235, and 236 of Shest V2-01 southward of Tones R, parcet 41, parcels 314, 243,
246,247, 248 249, 330, 258, 257, 235, 97, 06, 94, 01, S0, 8%, 107, 108,22, 25, 27, and 38 on Sheot 18-0% northward of Jones Rin,
parcels 156, 148, 140, 132, 124, 187, 116, 103, 96. 89, 82, 75,68, 51, 51, 52, 53. 54, 173,174, 176,10, 9.8, 7, 6,54, 3.2 and | of
Shest 17-04, and parcels 1 2,4, 2, and 1.4 :

Eagle Map No. 206, pareed 31,

Clay - Zegls Map No. 187, parcels 5%, 63, 10, and 14.1: and

Clay ~ Gusside Clay -~ Shinnsion Map No. 188, parcel 4, 34, 33, 17, 18, 30, 44, pmreels 12, 10,1, 14, 30, 47 through 49, and 107 of
Map Mo, 18-06, parcels 260, 334, 337 1, 238,238, 256, 255, 254,253, 251, 250, 249, 248, 247, 247 1, 246, 243, 276, of Map No,
10-G4, parcels 190.1, 199, 190,73, 200, and 2001 of Map No. 10-05, and parcels T4, 81, RS, 110, 109, 108, 121,124, 133, and 185
of Map No, 09-11,



Easterly Boundary (generally from Shinnston fo Smith Chapel):
Clay Map No. 189, parcels 30 and 74. b

Ciay Map No. 209, varesis 6, 7.1, 7.5, 10, 12,38, 13.7, 63,44 46, and 57

Clay - Simpsor Map No. 229, percels 7, 7.1 27,26, 53, 532, and 51.25;

Clay ~ Simpson Map No. 249, pareels 7.2, 16, 30.3, 30.5, end 304

Cosl - Clarleshurg Map No. 35, parcet 2: and

Simpson Map No. 269, parcel 2.

Soutkerly Bowndary {generally from Smith Chapel to Edgewood):

Coul - Simpson Mag No. 288, pereels 12,9, 7,17 28, 38.1, 50, 48, 37, 26,24} and 35;

Coal - Eagle Map Na. 267, parcel | 525

Coal Map No. 287, parcels 7, 41, 40, 40,7, 4.4, 43, and 34, parcels 27, 28,29, 50, 32, 314, 36, 43 1 and 19 of Sheet 11-21, parcsls
127,122,121, T, 514, 2rd 95 of Sheer 1, pareels 177, 175,153, and 121 of Sheat 10; and

Coal Map Na. 285, parcel 31, and parcels 1, 2,3 and 12 of Sheet 11-30,

Westerty Bousndary {penerally Edgewood to Lumbemaorty:

Coal Map N, 266, parcels 68, 5%, 46, 43, 27.6, and 77,

Eagle ~ Sardis Map No. 266.A,, parcels 11, 0, and 6.3;

Eagle — Sardis Map Mo, 246, paresls 41, 34,35,10.9, 8, 7, and 6;

Eagle Map No. 226, parcels 47, 96, 86, 52, 100, and parcels 30, 25, 27, 28, 26, and 24 of Sheet 17-10; and
Eagle Map No, 227, parcel 1.

PLEASE READ THIS NOTICE CAREFULLY. THIS NOTICE RELATES TO THE ABOVE-CAPTIONED CLASS ACTION AND
IFYOU ARE A MEMBER OF THE PROPERTY CLABS ANVOR THE MEDICAL MONITORING CLASS, THIS CONTAINS
IMPORTANT INFORMATION AS TG YOUR PIGHTS TO REMAIN A £LASS WIEMBEER AS FURTHER DESCRIBED
BELOW. '

THS WOTICE Y5 NOT INTENGED TO BE, AND SHOULD NOT BE CONSTRUED AS. AN EXPRESSION OF ANY OPINION
BY THE COURT WITH RESPECT TO THE TRIT I'H OF THE ALLEGATIONS [N THYE ACTION OR THE MERITS OF THE
CLAIMS OR DEFENSES ASSERTED. THIS NOTICE IS MERELY TO ABVISE VOU 09 THR PENDENCY OF THE ATTION
AND OF YOUR RIGHTS THERZUNDER. ' .

Your rights may be affected by 2 class action pending in this Court, Case No, 04-C-296-2, against defendprrs &, Dupont Dz Nemours
and Campany, Inc., Meadowhrook Corporation, Mathisssen & Hegeler Zine Company, Ine., Nuzum Trucking Company, TL. Diamond &
Company, fnc., and Joe Paushel. The Coort has cartified claims in this laweuic as a clags action. The purposs of this Notice i to advise you
of e potential sffect of this raling on vour right

By Order Granring Class Cartification entered September 14, 2006, the Court determined that claims in this fawsuit shall be maintained ag »
class action, pursuant 1w West Virginia Rule of Civil Procedure 23,
The Property { 1ass consists of:
THOSE WHO CURRENTLY OWN, OR WEHO ON DRAFTER DECEMBER 1, 2003 HAVE OWNED, PRIVATE REAL
PROPERTY LYING WITHIN THE CLASS AREA D EFINED ABOVE.
The Medigal Monitorine Class tonsisis of:
THOSE WHO CURRENTLY RESIDE, OR WHO AT ANY TIME 1N THE PAST HAVE RESIDED, FOR A TOTAL OF
277 DAYE, OM PRIVATE REAL PROPERTY LYING WITHIN THE CLASS AREA DEFINED ABOVE,

Exglugions. {1} H youw owned property ondy before December L, 2003, or enly after September {4, 2006 fthe dute of sniry
of the Qrder Granting Class Certification), you are not o Fraperty Class membeor

€2} W yourtotal residence time is ess than 277 days, you are not & Medical Monitoring Ciass member
{3 You ave aol o class member if you nre a defendant I this case, an entity in which g defendant in this case

has 2 controfling inferest, or a current employee, officer, director, legal represeniative, helr, successor,
4SSign, oraponss of & defendant in this case,
Thz Court has named Lenors Perrine, Carolyr Holbert, Waunons Messinger Crouser, Rebeooah Marlock, Anthory Heerel, Mary
Muanigomery, Mary Luzader, Truman R Desis, Larmy Beezel and foserh Bradshaw, as Cluss Representatives of the Property and Medical
Monttoring Classes.

The Caurt also has named the ollowing law firms as Class Counsal:

Levin, Papanionia, Thomas, Mitehall, Echaner & Procior, PA. Cochran, Cherry, Givens, Smith, Lane & Taylor, B,
PO Bax 12308 163 W, Main Street

316 8. Baylen Street Dothan, Alsbama 383072

Suite 600 Toll-free: 1-88R.526.2472

Pensacola, Florida 3259 Fax: 334-793%-8280

Toll-free: 1-§R88-435.7700]
Fas: §50-436-6074



Law Office of Gary W, Rich, L C. West & Jones

Brock, Reed & Wade Building 360 Washington Avenue
212 High Strest Clarksburg, Wesr Virgmia 26302
Suite 223 Telephone: 304-624-5501

Morgantown, West Virginia 26505
Telephone: 3042921215

Kenpedy & Madonna, LL.P,
48 Dewitt Milis Road
Hurley, New York 12443
Telephone: 845-331.7514

Estabiishment by the Court of these Classes does nat mean that any relief will be obtained for members of the Classes, for these are contested
issues which have not been decided. Rather, the ruling means that the ultimate outcome of ciaims in this lawsiit - whether favarable to the
phuintiffs or to the defendants - will 4pply it like manner 1o the class members wha do net elect 10 be exciuded firom the class action.
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Plaintiffs atlege that huzardous substances from the former Spaiter Smelter facility tocated in Speiter, Harrison County, West Wirginia, have
been released onto privaie real property i the Class Area and that these substances have health risks, Plaintiffs allepe that the refeased
hazardous substances inclurle arsenic, cadmium, end leadl. Specifically, plaintiffs allege that, 25 a rasult of Hrese substances, they are entitle
o property damages, inciuding remediation cost, and medical monitoring,  Plaintifs also seek punitive demages, litigation costs, and
legal fees for their attorneys. Plamtiffs are purstiing counts of negliganoe and recklessness, negligence per se, public and private nuisance,
traspass, sirict Hability, unjust envichment, medical monitoring, and punitive damages,

Defendants dispute that plaintiffs are envitled to any damages, medisal monioring, or other relief Defendants dispute that hazardous

substances from the Speltar Smalter facility have covered the entire clzss area and thet the heaith of class members is at risk Defandants
alza raise various afinnative defenges.

To the extent piaintiffs’ coursts seck monetary damages, they only relate to property owners. To the extent plaimiffs’ counts seek srredical
monivaring, they refate 1o past and presem residents, whether ar not they are property owners. Plainfiffs do not seel da mages for personai
mjuries, and clugy members niay rigsh being basréd from mirsuing &1y fich potentinl clidms in the future'if they dn not opt out of
the elass,

A, Automatic Inclusion

IFyon are 2 member of the Praperty Clags and/or the Medical Monitoring Class as defined above, you are autematicaily a member of
the Class Action; vou do not need tp take any action to confirm your membersiip in the Class, ané you wifl have the opportumnity w
share in any applicable relief obiained for your Clags by way of settiement or trig]. | money is awarded 1o the Property Class, YOou may
be entitied to a share of that money. I remedistion zosts andfor medica! manttoring are awarded, common fimds may be established to
efficiently manags remediation andfor medizal monitoring on bebalf of multiple class raembers,

I you remain 2 member of the Class Actien, you will rave no respongibiiity for ariy iitigation costs or legal fees, although costs and fees
awarded by the Count to Class Counsel may be deducted from the proceeds of any fudgment or seftienient,

In addition, i you do not exciude yoursel! from the Class Actios n the fanner provided for below, any dgment issued or settlement
approved by the Couet will be binding an vou, and vou will not be able to commence my other inigation, arbitration or other claim
againgt the defendarus in any other forum with regard 10 the claims resatved in tivis Hileation,

B Right 1o Seck Exclusion

You have the option of exciuding yourself from the Class Action by mailing, postage prepaid, & timely and valid request Tor exolusion
postrnarked on or before February 15, 2007, widressed ta the fotlowing:

Class Administrator

Analytics; Incorporated

B Box 2002

Chanhasgsen, Minnesota 55317-2007
Any request for exciusion must he in writing and set forth the following mformation with TESDECt  the person of entity requashing
exclusion: {1) full name; and (29 current mailing address. Ap Exclusion Hequest forr is attacked for this purpese. See Exibit "R AN
requests for exclusion must be signed by or on behalf of the person or entity requesting exclusion and rmust clzarky state ths intention (o
be excluded from the Clags,

If'a request for exclusion i not tynely submitted, or doas not include alf of the information requrired in this Notics, or is not signed as
provided in this Novice, it will not constitute a valid request for sxclusion, and the person or antity fling an invalid request for exclusion
will remain a member of the Class and be bound by any judgment or settlement of claims in this matter

By making this election 10 be excluded, () you will not share in any applicable relief that m ight be obiteined Tor members of the Class ag
& result of trial or setllement. (2} vou will nat he bound by any decision on claims fvorable 1o the defendant; and £3) you may presen
any claims you have againgt the defendants by filing yvour awn lawsuh, '



FLEASE DO NOT CONTACT THE COURT. IF YOU HAVE QUESTIONS CONCERNING WHETHER
OR NOT YOU SHOULD SREK EXCLUSION FROM THE CLASS ACTION, YOU ARE ENCOURAGED
TO CONTACT PLAINTIETS! CLASS COUNSEL LISTED ABOVE, OR CONSULT COUNSEL OF YOUR
OWN CHOOSING, AT YOUR OWN EXPENSE, TO SERK FURTHER ADVICE, :

C. Appearance Thinuerh Coungel

IFyou are 2 meamber of the Property Class and/or Madieal Menitoring Class, you mav, but are not required t0, BRIeT an appearance in the
3 } & 8 B
Class Action through counsel of vour own choosing at your own expense. ¥ yous donot do so. vou will be represertad by Class Counsel.
o R = - ) 4 / .)/
Appearances by separate counsel must ba filed by February 15, 2007,

D. Bight and Obligations of Class Members

H'vou remain 2 member of the Clags:

= The Class Representatives and Class Counse! will act as your vepresentatives and counsel for the presentation of oleims against the
defendants. If you desire, vou may appear by your own attormey. You may also advise the Court if al any thne you consider that
you are not being fairly and adequately represerted by the Class Representatives and Ciass Counsel.

- Your participation In any applicable relief that may be obtained from the defendants thraugh trizf or setilement will depend upon the
resuits of this lawsuit. If no recovery is obtained for the Class, you will be bound by that result,

- You may be required as & condition to participating in any relief obtained throuph settlement or gial to prosent evidence respecting
vour eligibility, You should, therefore, preserve records that may be evidence of cwnership of private real property ar residence
within the Class Area boundaries.

= You will be entitted 1o notice of any ruling reducing the size of chenging the membership of the Class and alko fo notice of any
proposed settlement or dismissal of the Class claims. For this reason, as well as to participate by any applicable relief, You are

requested to notify Class Counse] of any corrections or chanpes in your name or address.
s g 4 e l
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As noted, the essential allagations of the chaims against the defendants zre contested by defendants. You may communionts with Class
Counse] If you have evidence you believe would be helpful to the establisiment of the claims, and you ray be asked by the parties 1o provide
information refevant to the claims. :

PLEASE ALSO TAKE WOTICE that Plaintiefs are seelcing Court approval o dismiss Nuzum Trucking Company and Joe Paushe! from the
case and to limit assets of T L. Digrnond & Company, Ing. which may be subfect o execution ("Nuzum, Paushe! and TLD Agresments'™).
Cormments opposing the Nuzum, Paushel and TLD Agreaments suay be provided 1o the Cowt in person at a hearing on February 22, 2007,
at 11:00 a.m., at the Harrison County Courthause, Pifteenth Tudicial Cirruit, 301 West Main Street, Clarkshurg, West Virginis. Copies of the
MNuzom, Paushel and TLD Agresmants are attached herato as Exhibits “O7 and 0y

gushy )

Ay questions you have conceming the matiers contained in this Notice (and any corrections or shanges to name or address) should NOT be
made o the Cowrt, but should be directed to the Class Administrator who tan be contacted Toll-lvee ot 1-866-233-0124 or at the following
address:

Class Admigistrator
Analytics, Incorporated
P.O. Box 2002
Chashassen, Minneseta 533172002
A websire {www Soelrercloss com) bas also been established 1o provide information and updates on the iHigation.
You may, of course, seek the advice and guidance of your own attomey, at your awn expense, if you desire. The pleadings and other recards
i this Hitgation may be mamined snd copied at any fime during regular office hours at the Offise of fhe Clerk of Court, Harrison County
Courthouse, 301 West Main Stroet, Clarksburg, West Virginie 26301-2967.
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Hvou wish o be excluded from this class sction, YOU MUst vetrn the o
postmarked on or before February |5, 2607

ureted B 0 the ¢

lass Administrarer by mail

"_%/" . +
o /’} -

Honorable Thomas A, Bedel!
Circoit Court Judge

Dyated: December 21, 2006



INTHE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

WALNONA JTEAN CROUSER Civil Action Na. 10-0-247.2
CONBOLIDATED
Thomag 4. Bedell, Judgz

REBECCA FAITH MORLOCK, (10-C-248-2)

DONALD LER CROUSER, (300250

AMANDA JTANE FINCH, (1 (-C-2686.2)

JOSHUA PAUL FINCH, (16-C-281-2)

JOEL R. MORLOCK, IR, {16-C-265-2)

CHERISTINA MORLOCK, {10-C-266-2)

MATTHEW DAVID NICHOLSON, (10-0-270-2)

MICHAEL JOSEPH MORLOCK, (10-C-27) -2}

MARY JUNE LEASURE SPROUT, (16-C.272 -2

KASANDRA FAITH FINCE, (10-C-277-23

ELIZABETHR. RORLOCHK, {10-C278.2

NICKOLE HOPE RILEY, {10-C-284-2Y

MARSHA LYNN MORLOCK, in her capacity s

Exscutrix of the Estate of JORL B, MORLOCY, SR, (1 D-C-286-2)
MARSHA MORLOCE, (10-0-289.2)

Plamiifte,
/':f . -
s A
E. L DU PONT DE NEMOURS AND COMPANY, el -
a Defaware corporation doing business in West é/f‘?”ﬂ’ ’;Jj/ S
Virginia, MEADOWBROOK CORPORATION - f// <
a dissolved West Virginia corporation, B ) g '
MATTHIESSEN & HEGLER ZINC COMPANY, INC, 2 ) S
a dissoived filinols corporation formerly doing ::ﬂ’f”’f ol I
businsss in West Yirginia, NUZUM TRUCKING INC. e
a West Yirginia corporation, T.L. DIAMOND & ™
COMPANY, INC,, a New York corporation doing S S IR SR
Dusipess m Wesr Virgnia, and v u:«’; e //fru‘
JOSEPH PAUSHEL, an individual residing =L ~
in West Virginiz, )
VoS ey e
Defendanis. S S e &
..? / S C/ /g«/,/l, ;’5/ C ﬁ i
/S v
AN /
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LENCORA PERRINE, et &, individuals
residing in West Virginia, on behalf of
themselves and ol others similarly simated,

Plantiffs,
Y, Civil Action No, 0duC-706-2

Thormnas A, Bedell, Judge

2.1 DU PONT DE NEMOURS AND
COMPANY, et &l

Defendantx,

ORDER ALLOWING PARTICIFPATION OF PRESENT PERSONAL
ENJURY PLAINTIFES IN MEDICAL MOMITORING PEMEDIAL PROGRAM
YROVIDED BY LENORA PERRINE, ET AL. V. F. I B/ PONT DE
NEMOURE AND COMPANY, BT AL, CIVIL ACTION Na. 4-C-296-2

Pending before this Court is the issue of whether or nat the living pro e Plaintiffs

i these consolidated cases are entitled 1o participate in the medicat monitoning remedy
pravided by the settlement in Perrine o al v, DuFons ef al, Civil Aetion No. 04-0.206-2
(herama'ftér referred to a3 “Perrine / Dupon Setlement™) while seeking damages for
present personal injuries allegediv cpused By exposure from the former zine singliing
facility.

Defendants E)uf*‘:mt apd T.L. Diamond fied their Submission i Connection with
Frechuding Medicol ﬁ-ﬁ’onimri_ng Progrem Partivipation for Presenr Persona! Infury
Plaintiffs whe diready Alisge o Multiude Q;'; Diseases and Ninesses (“Defendants’
Submisgion™ on June 7, 2011 This Courr recsived the Subarission of Clags Cowngel
Kegarding the Righrs m‘ Thase “Present” Fersonal Py Plaimiffz 10 Farticipaie in the

Medical Moritoring on July 6. 2011 The guardian ad liem of the minors and

Page 2 of 12



meompetents of both PlainGfY clesses filed her Respomse o Defendants Submission in

Connecrion with Frecluding Medical Moritoring Program Particisarion for Personal

Injury Plaintifis Who Currenly Allege Multitude of Diseases & Hiness on that same day.

Finally, the Defendants submitied their Rephy to the sbove responses on July 20, 2011,

After a thorough review of those documents =nd 2] pertinent Jegal suthority, this

Court hereby ORDERS that current personal injury plaintiffs shall be allowed to

participate in the medieal monitoring program set forth pursuant 1o the DuPont / Perrine

setticment for the foregoing reasons,

N

]

Belevant Factual and Procedural Backersunds

This action was initially fled on June 15, 2004, egaingt Defendants B.L du Pout de
Nemaonrs and Company CThuPont™, T, L. E¥amond & Company, Inc., Meadowhrook
Corporation, Matthiessen & Hegeler Zine Company, ine., Mizum Trocking Company
Muzam™), and Joseph Paushel “Mr. Paus—'fxel’;).

On Septemmber 14, 2006, this Cowrt granted cless certification and certified both a
Property Class and 2 Medical Monitoring {?;lﬁ,ss (*Plainafl Classes™) in this case
pussuant 1o the provisions of Rule 23 of the West Virginia Rales of Civil Procedure.
Upon appesl, the certification of both classes was upheld by the W Va, Supreme
Couwrt.  "Having found no emor in the cireuit cour’s disposiicn of sach of the

W

elements to be considerad in certifying a slass under Rule 23{ay and (), we find that

-y

certification was proper, Consequently, DuPomt’s ciahm that ciass certifization
viclated ity due process rights by preventing i fom presenting individualized

evidence and individualized defengss is without merit” Perrine v E T du Ponr de

Nemowrs and Co. 094 BE2d 8135, 861 (20103



2

5.

-3

After extensive discovery and pre-trial litigation, this marer proceeded o trial
beginning on September 10, 2007, and the wial lasted for approximately six wesks
The trial consigied of four phases, and the jury returmed vera’igux iy favor of the
Plamtiffs. The verdicts were ultimately rendered &s awards of fifty-five million five
mmdred and thirty-seven thousand five hundred and twenty-two dollars and twenty-
five cents (355,537,522.25) for property damage and sssociated remediation costs, an
estinated award of approximately one hundred and thitty millien dollars
($7130.6G0,600.00) for & fiture medicy] moniloTing program to last for 40 yeers, end a
pupitive demages sward of one hundred and ningty-six mitlion and two hundred
thousand dotars (5196,200,0600.00)

Said verdicts were the result of the jury finding that the Plaintify praperty and
persens were exposed to elevawed end dangsrous levels of lepd, cadmiur, and
arsenic, among other beavy metals, due 1o the long epesttion of & smelting faciiity in
Spelter which polinied the class area.

O Movember 18, 2007, this Court entered an Amended Final Jutdgmenr Ordar
finalizing the jury's verdict in the amowts described shove against Defendan
DuPont,

Thereafter, both e Plaintffs and Defendants appealed pumerous aspents of fivs
Court’s pre-trial, wial, and pogi-irial rulings to the West Virginia Supreme Court of
Appeals,

On Mareh 26, 2010, after & fengthy appellate process, the Waet Viegiitia Supreme
Court of Appesls remanded this liigation 1o the Cout with directions © ton et a

wial on DuPont’s statues of Bmitanons defense.



.

The Supreme Court modified the punitive damages award, but conditivaally affirmed
i]*;e remainder of the verdict, which then consisted of epproximately three hundred
millicon dollars {£300,000,000.000, The Supreme Court determimed that this Coart
erred in granting judgment as a matter of law in favor of the Plaintiffs on the
affirmative defense of the statute of lmmitations and directed this Court to hold a
second trial {o deternmine If the defense was merit worthy,

The effect of the Suprame Court’s directive created ar: all or nothing proposition for
the parties. If the Plaintiffs prevailed op the statnte of lmitations issue, they would
receive the rehef obtained in the 2007 frial, s modified by the Supreme Court
opinion. [f DuPont prevailed, this Court would et aside the 2007 verdicis and render

fudgment in favor of DuPont, and the Plaintifs would receive pothing,  Pervine v

L4 Papt de Nemosrs end Ce., 694 8E24 815, 854 (2010).

- The Plaintiffs and Defendani both considered the divectives of the Supreme Court’s

opinion and prepared for ial, which was sof for the month of March, 2011, The
Parties reached thiz sertiernent afer constdering the substansial amount of risk and
exponse remaining in the case for both sides, On Novernber 19, 2010, the Parties
advisad the Court that a proposed compromise and settlement had been reached,
Thereafier, on Navember 24, 2010, the Court set a December 30, 2010, hearing to
hear the Parties and to receive svidence and MmNt a8 10 the faimess of the
propassd seitfement,

o December 6, 2010, tha Coun appotnted Jvieredith MoeCarthy, & discrete and
cornpeient stiomey practicing before this Comt who s familiar with the facts

i 1

mvoeived in this case, to serve as guardian ad Hirem 10 protecr the interesis of any
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minors who may be members of the Plaintiff Classes. Mrs. MeCarthiy previcusly
served 28 2 guardian ad litem in this matier and is uniquely fermiliar with this issues

presemed.

- After determining that proper notice of the setflement was giver to all members of the

Plaintiff classes and determining that the settiement was fair, this Court emtered s

Final Order Approving Settlement on January 4, 2011,

- Alongside that Fing! Ovder Approving Settiement, this Court entered a inal Order

Setting forth the Scope and Operation of rhe Medicel Mowitoring Plan., (“Medicai
Plan Order™). In that Adedizal Plan Order, this Court adopted language from the
parties” Memorandum of Understanding, stating that the “Defendant reserves the
rght fv reasonmably challenge the ewoliment of any Plaintiff in the medical
monitoting program and / of property remediation class.  With respact to any
caalienge relevant 1w the issne of eligibility for enroliment, the chatlenger shail pay
measonable costs and eitomey fees if the challenge ts not successful,” It also dictates
that this Court “will hear any disputes as to the inclusion or exclusion of g potential
class mamber.”

The Medical Plan Order also 15id out the method by whick members of the Plamnty
Clagses would registar for the medical MODIeINg program, it mandated that there be
g six-month signup peried, in which the Plaintifs would submit “apphcationfs] io

snroll” in the pragram.

- Personal injury plaintifls who are currerntly alleging medical harms brovglt on by the
T T - [+ o

Defendants’ alleged toruous astions began 10 sign up for the medical monitoring

progeam afler 108 enactmen



16, Defendants DuPont and T.L. Diamond filed thetr Swubmission in Clornsction with
Precluding Medical Mowitoring Program Participaiion for Present Persoval Py
Plaintifft who Alveady Allege o Multitude of Diseaser and Hingryes {“'Défendmﬂs‘
Subntission™) oo Juna 7, 2011

17, Inthe Defendanrs ' Submission, they argue the following:

a. Their exception to the partizipation of the present Plaintiffs E..n the medical
monitoring program is property iigated under the ebove-gtyied astion and not
m Perring, er ol v, E. I Du Powr de Nemours and Campony, et o, Civil
Action No, 4-C-296,

. This mefter is premature for adjudication because the full range of injuries
suffered by the Plaintiffs would not be knewn unt] 1 niv 1, 2011

The present perzonal infury Plaintiffs shonid not be allowed tn p'afucmate m

o

medical monitoring programs because they wouid be bensfittr ng twice from
the same clagn.
1B The class counsel’s Response and the guardian od firem's Response ave subst tantatly
similar and can be unmarized as follows:

This matter would be best litigated under Perrine angd nat in the instant action,

it

b, This matter is ripe for adjndication.

¢ The present personal injury plaintiffs are entitled 1o participaie in the medical
moniioTing program  and pursus their personal injury claims, and thewr
gaw{icip&ﬁ@.n would not constitute a “dovbiz recovery

16 The Defendants’ Reply ralsed no new arguments,

TThe T Diedndanty i"’c(t thesr Snbiifasion comtaining this arppemanion fone 7, 2010, well bafore Faby 1, 200y



Anabysis

in the pleadings discussing whether fo allow the bresent personal njury plainiffs
to pursue medical monitoring, three issues present themselves before this Court. 1t now
addresses those issues it tum.

i Fhis issue would be best litigated in Perrine becanse all parsonst
injury platutiffs are class members under that ease and because that
case spawned the nredical menitoring Program,

The Dafendants chose to svail themselves iy the above-gtyled action when
chailenging the present personel injury plaintfs’ racticipation in the medical monitaring
program. They argue that they did so because they “seek to preclude any preson
personal injury Plaintiffs from participating in the medical monitoring portion of the
Perrine / DuPoni Settlemerit,” (De‘f&mdaﬁtﬁ’ bubmission, p 31, Nowhere else in fheir
Submisvion or Reply do they give any other sound reason for filing their challenge in the
atve-styled action, |

However, all parties involved agree that the persanal injury plaimtiffs were les»
members of Perrine. This chalienge fs brought under the language adontad from the
Memarandum of Understanding in Perrine and wiimarely used in the Adedical Plan
Crder entered in Ferring. 1t s ebundently clenr to this Court that this chellengs s under
the dominion and subject-matier of Perrine.

Therefore, tas Court sees no reason that the Defendants would avail himself o
Crowzer as & vabicle for this chalienge. Itis only logicat pursuant 1o the Memorandum of
Undersiandig, the Setrlemens Order and the Medical Plan Chrdar, that this challenge
would be appropriately lingaled in that matter, sather than Crouser Shoehorning this

matter o Crouser 15 sensaloss,



Li 18 not necessary for this Court to speoulate 2s to the Defendants’ rationale for
brmging this challenge under the banner of Crowser. Although the Plainuffs ralse
poignant hypotheses as o that question?, the fact thai Parring is the superior vehicie for
thus challenge will suffice. Therefore, this Cowrt will hereby decide this matter under the
terms of the Seftlement and Adedicol Plar Order outlined in Perrine, et ol v. E. I Du
FPont de Nemours and Company, et aof., Civil Action No. 04-0.206.

i. This matéer is cipe for adjudication becange reports on causation have
no bearing on the isswe af hant: whether all present personsi injury
plabntiffs are entitled to medica! monHoring under the Perrine |
DuPout Settlement.

in ity Submissicn, the Defendants contend that “untit [Tuly 1, 2011, the deadline
for PlaintHf expert disclosures] bas come and gone, the full range of injuries Flaintiffs sre
alleging were cansed from exposure to the former 2ine smelting factlity, as well as any
further medical expense claims, will not be known.” (Deofendants” Submission, I 4}..

Howsver, this argument fails for two reasons,

First, apd perhaps most obviously, the Tuly 1, 2011, bas, in fact, come and gone.
This, perhaps, negates the Defendants” arpument per se, bus even i€ iz did not, this Court
stilt sees no Hnk between expert epinion and ripeness. Sinee the pagzage of that date, the
Defendants have correctly indicatad thar the Plaintiffs bave not vet rreduced any expert
or medicsd opinianthat exposure 10 heavy metls from the smelier cavsed zny of the

Plaintifis” alleged injurizs, However, the Inck of opinions is irrelevars fo the ripaness

1s5ue et hand.

* The Parring claes mambers, it thsle Responte /o dre Day

this marter, DuPant seeks o avoid th

endanis ' Supiizsfor, corieind that “Ioly bringing
ifeations of unsuocesafisl chizflengas 1w enrollment
in e medical monitorng, tha g, the paynem soeys’ fees. Az evidenced by ne statzment, "DuPom
questions whether Class counse! | should brief this issue at &l DuPont also saeks 1o take acdvaniage of
pro se litigants whe would have represemation oo this issue 1 this fssue was broughs i the appropTisie
forum.”

fhts s in




“West Virginia does not require laintiffs o show physical injury before

obtaining medical monitoring " Bowsr v, Wesiinghouse Elec. Corp,, 552 SEZI 424 (W

{
Vi, 1999). There is no correletion between whether expert opinion has establighed 2
causal gk between alleged toruous act and alieged harm and ripeness for this Stlit:
Furthermare, delaying judgment on this issue could adversely affect the heaith of
many of the medical monitoring claimants, Simply put, this Court sees absolnfely no
reason why it should wait fo issue 2 ruling concerning medical monitoring participation.

Yy

ik The present personal injury Plaintifis have the right to partieipats in
the medical manivering program while pursuing their personsl injury
claims becanse they are eniitled, under the Berrine / DuPont
settlement, t6 be mopitored for nfent hurms,

In their Submission, the Defendants acouse the Plaintiffs of atiernpiing to obtain a
double recovery. In smsence, they contend that, besruse the pregent personal mjury
Plaintiffs already allege the existence of a myriad of injuries, those Plaimifs should not
be allowed 1o use the medical monitoring as & de facre, thinly veilad anempt 10 prove
their alleged injuries sustained at the hands of the Defendante’ alleged wrongful conduer,

The West Virginia Supreme Cowt has spoken our agaiost double recovery. In
doing 50, it has stated that “[i}t is geaerally recognired that fhere can be only one
resovery of damages for one wrong or injury. Double recavery of damages is not
permitied; the law does not permit 2 double satisfaciion for a sio gle mmpury” Byl Pt 7,

Harlase v, First Nar'l Bank of Fairmons, 289 S.8.24 630 {W. Ve, 1987). However, as our

Supreme Court has alse articy) ated, medical monitoring constitetes a separate cause of

- - . 4 AT et Pl e vy Mo T TN L T - C - 2% ~ o
SCTHOR AL WOF cases. YA cause of action exintg under Wegt Yirginie law for the reshvery of

medicsl monitering aosts, whers It can be prover that such UNDE0SES are necessary and

reasoaably cortain to be incurrsd as a proximate cagult of & defendant's torfuong conduct.”

-
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Bowar v, Westinghouse Elecrric Corporation, 206 W. Va. 133,140 (W. Va, 1999},
Thersfore, a medical monitoring claim constintes an independent miury. In medical
manitoring clatms, the injury is “the exposure itself and the concomitant nead for medical
testing.” Ja at 135, After all, “physical harm resuliing from such exposure is often
latent™ 4 oat 138,

Here, the present personal injury plaindff are currendy seelting damages for
already-identified diseases. In this cese, like many other toxic ront cases, there are also
tatent diseages that can avise after the inftial cause of action i long-gone. The Defendants
miss the point in contending that “[e]itber the Pluintiffs suffer preseny injury as they have
alleged [...} or they do not curently suffer any present personal mjuey.” {Defendants’
Reply, p. 3). The pupese of medical monitoring, pursuant to the DuPont / Perring
softlernent, is 1o ensurs that these latent disenses are found early, i thev manifest. so that
they might be treated i an swpedient manser,

However, the Defendants argus that this ery for vigilance it & smokescresn. In
fhair pleadings, they have submitted excerpts from several deposilions v which members
of the medical monitoring plaintiff class discuss using @st results to deteet present
plaivtiffs fromn participating in the progeam. This Court disagress.
Plantiffs might decide t use testing results 1o bolster their claims is incidental o the

ierma of the Parrine [ DhePont settiermen:, Ultinsately, medical monito

o soan for any {aient diseases that might arise.

Page 11 of 13



Conclusion

In seeking medical monitoring, the present personal miury Plawiifs are no
attempting 1 “have it hoth ways.™  Clear Wagt V irginia precedent dictates that a oiajm
for medical monitoring is a separate cause of action. Clear policy dictates that the present
personel injury Plaintiffs need medical monitering  to snsure anpropriate medical
auiention if latent disesses showid manifest, Therefore, It is clear to this Court thay the
present personal injury plaintiffs should be allowed <o participate in medica) monitoring,

Accordingly, it is ORDERED that the present personal njury Plantiffs shall be
allowed 1o participate in the medica) monitosng program promulgated in the Perzine r'.
Dupont Setdement.

[t is further GRDERED that, pursvant to fhat agresrhent and the Medical Plan
Order, the Defendants shall pay the attomey’s fese of afl parties that accumolased

ecanse of and during this unsuccessful chaliengs.
Finally, it ic ORDERED thar the Clerk of this Court sball provide certified copies

af this Order to the following:

Edgar C. Centle, Eeq, Perry B, Jones, Esg.
(_/CR Spettar Vol Fire Dept, Office, West & Jones

5B Street 360 Washington Ave.
PO, Boy 257 Clarkshurg, WY 26301

Speiter, WV 26433

¥irginia Buchannan, Fsq. J Farvest Taylor, Bisq.

Levin Papentonio, Themas, Mitchell Cochra h*v;"' ﬁa\wrw Smii’h
Rafferty & Proctor, PA Lwn ] av‘u

PO Box 12308 163 W, Main S

Dothan, A1, 36301

Beyd L. Warner, Eeq.
ms PLLL Waters, w‘trnc" £z Harpis
P Box 17
gz g, \J-.f 5OZEIG2-17I8




Waunona Jean Crouser
R 3 Beox 122-0G
Ciﬁ.ri(sb-xrg, WV 25301

Rebesea Fath Morlock
Rt 2, Box 208
Meadowbroek, W 26404

Joshua Pavl Finch
i 2, Box 268
Meadowbraok, WV 26404

Christine Morlook
Rt. 2, Box 205
Meadowbrook, WY 26404

Dionald Lee Crouser
Rt 2, Box 122G
Clarksburg, WV 26301
Amanda Jane Finch
3205 Orakmound Dr.
Clarlesburg, WV 26307

L‘iizaha th Rebecea Morlock
2, Box 24
i‘/[&&éGN‘JbTOG}LF WY 26404

By

Meredith B, MeCardyy
9G1 W. Main St Ste. 201
Bridgeport, WV 26330

ENTER: (e A 0 dn /s
C} 7
. iy
R =
1 it R bees
(ol e, T A P

Michael Toseph Morlock
2, Boy 205
Mead cwbrook, WV 26404

- Kasandra FPalth Finen

1417 39" gt
Parkersburg, WV 26704

Nickole Hope Riley
Ri3, Box 122.G
Ciar}csburg: WV 26303

Toel B, Morlock, Iy,
Ri 2, Box 203
Meadowbrook, WV 26404

Matthew David Micholson
R 2, Box 205
Mead&wbmo& WY 26404
Mary Juse
Rt 1, Bow 363-A
Wallace, WV 26448

Marsha Morlock
Q. Bow 12
Meadowbrook, WV 26404

Laasure / Sprows

THOMAS &4 BEDYLL
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I, Dopald L. Kopp 11, Cletk of the Fifleenth Jadicial Clrenit and the 18"
Family Court Circuit of Harrizgon County, West Virginia, hereby certify the
foregoing to be a true copy of the ORDER entered i the above styled action

onthe 44 dayof Gﬂ: ﬁﬂf o el
7

INTESTIMONY WHERFOF, T heraunto set my tend and affix

]

. . g 'T)
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ourt this /¢ day of _fﬁ%qﬁmqm 2047 .
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)
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Fifteenth Judicial Oy
Crirondt Cledk

Sartison County, West Virginia




Yoyan are 2 current or lavmer property owner or resident near the fewer Spelter Bmoler froitty in Harrison
Connty, Weat Virginia, shanged to n Cluss Acfion may affect your righis.

Lanery Perring, ot &), v
E 1 Duppnr De Neaones and Cospany, of ol

Cage Mo 042982

NOTICE OF CHANGES TO MEBICAL MONMITORING CLASS DEFINITION

Mg previotsly natied, the Clreti Comt of Blartisan County, West Virginia
has cerdfiod & class action in this case againm defoodants B4 Dupont De
Nevmours and Conipany, fnz, Mendawbruok Cocporation, Matthjessen
& Huepeler Zing Company, ine, st T, Dierrond & Cornpaby, inc.
conGeming the fortwer zine smehor facitiny in Spafiey, Farrison County,
West Virginel,' Prior notize of the chins acdon was {ssued by the Court
on Dovernber 21, 2006, The prior notice and sther informstion abo the
wlans aitian may be viewsd or dovilosdest an wiww Spadierclosseom. In
addition, a sopy of the prior notice rsed other infonnation shout the class
antion mey e obtaingd ity contasting the Class Administrator at

Clgsa Adminizhator, Analysios, Inc.
PO Box 2002
hanhassen, MM §5317- 2002
- RE8-23301 24
The Property Ciass defnition’ and the thnss bosnderies {gensivhy
showen se the belew wap) set forth in the prior notlee of the cings
zelion vemsin unchirgel.

Huowaver, th
s follayes:
Previcusly the Modical Monitoding Clsss definition was based on fotel
rectdency Hims withdh the olass ares of 277 dave. Mowaever, this definition
hus hean chanped to requite ppe, thrar, or fyw vears of wotal vestdency
time ginge 1968, depending on where one lives or lived within the
class aren. Totl residerey fime of cos year sinee 1966 &3 required for
Zone . Total residency e of s years since 1966 15 required fov Zone
2, Tolal residency time of five yeurs since 966 is required for Zone 3.
Residency time within azoneor zones doser to the former smeker facility
brit 0ot mmeeting the total iesidoncy thne for a cioser zone i$ secumibaed
werith anny residency e within s gonearzones further sway in detemising
@eal resideney tme,

erilonl Floni

alaition i been changed

Zong 1is the zane closest o the former selter facilisy, and Zones 2 ant 3
are furkbor away fram the forawer sreeder frvitizy bt st within the elasy
wren, Zones 1,2, and F are genurally shivw

4

Ifyun hive questions os 1o whether o particidir parcs! les within Zons |
2.0t 3 please comact the Class Administrator

 you previously weve iy the Medien) Monifociug Class hesod an
tefal vesideney time of 277 days withly (he ol2ss aren but do ot huve
sufficient residescy time under the amended Medion! wlanitoring
Class definition stated above, you are na ionger in the Maegical
Monitortug Clags and ave no ionger represented by Class Counsel,
You will need 1o teke whatever sabon yau deem ADRIORFINE 1O protect
your vights, if any, which will no longar e proteted in this olass asticn
and which will be subjeet 1o liritiong on the timely bringing of claims,

I vou wiee! the Praperty Glass definition aud did not previously Topt
out” of fhe elays actien by filing a rigredy exclasios fem 1 pravided
uhder the prigv notice, you renain i the einss action for Jurposes
of the Pyopesty Class even if you do not meest 1he amended Madicad
Menitoring Clasy defiatition statod aliove, Howeven if you now wish
ta aptant &f the class action eotirely becauss you wilt o9 fotper be part
of the Medical Mosttaring Class, yon bave wisl July 5, 2007 ta sabinit |
an exclusion form, Otherwise, you will remain within the Property Closs
e if this means you will no longer be part of the Medicat Moniroriay
Class unces the amendedd Mediond Manitoring class definition,

J yor are o member 0F the Proputy Class andior the smonded
Mudical Munitoring Class rnud wish to rermain in te dass actien, you
#o not need to thke any neon. If you are 3 member of the Property
Class sndfor the nmended Mediceal Monitoring Class imd do mot
reguest erchusioy from the class petles, you will be ouud Dy iy
jutigment wherher favorabibe prnot, or uny seifienrent i this case.

‘To the extent the chass action claims seek monetary damages, itethding
runitive damages, they oofy relate to the Property Class, To the oent
the class setion elabny seek medieal monitoritg, they rolats 10 eiigible
past and prosent residonts, whather o ot they sre o the Prapeny Class.
[ intney is avearded to the Property Closs, Property Class members may
e enitled W a share of that monsy. 1f remediadon cosis snd/or medieal
manitoring are swavded, common Rnds may be esablished 1o efficiantly
marage remacd fation andfor medicat monitoring on behalfof mulliple cliss
members. The provise monerary, rensediation mullor medicel moniioring
vernedies and distibution, if any, arcto by defermined o the class notion
proceedings, Litigation sotis and fegal feas for pieint akerney's mey
e dedusted rom awords to olass members, The chass action does nat
serk damnges for personal infuries, and class membery may risk
hedup barved from pursaing any soch poterdind eiims in ibe futwre i
thay o not opt owt of the ciags setgos,

1F you are in the Froparty Class andfor the attended Medien) Monitoring
Clngs but do not warit to ba o pant 55 this elass action, you hnve the option
of exgiuting yoursell Gom the ehss rebon, Your vwiiten requast o e
exchudad from the alass wetion must be railed fo the Class Administor
and rst include {31} vour foll name, and (3) wour cwrren: melting
roddresg, You also must sign the regoest and clrarly stie your intentn
0 be remavad fonr the chass ackion. [F your request is pestasikad ailer
Jaby 3, 2007 you sutometicatly will be incinded in the cless entios, A
copy of the Exelusion Form is found Selow and may also be obeine al
wpSmaion. com o by sontaciing the Class Adminisiralor,
PLEASE DO NOT CONTACT THE COURT, THE CLETUCS
OFFICE OR THE JUDGE, AND PLEASE DIRECT AMY
CQUEFTIOMNE 0 THE CLASS ADMINISTRATOR.

By arder 5f the Honorntie Thorves A. Bedett, Cirealt Court Judee, Sireuit
Court of Harvison Cowinty, West Virginka, Dawr . L3007,

Fidhs TRy di
propeie dumapes, melijusg rowedintan coss, ane >
e plnstifia ere eatitled b tty dosiges, medingd reondinsig, orether i

v Ave hietd risonsost one
catintibgn, amd ledd. Syecifical

v stibtinees have hoglth
) SURSERILES, Stiey are eialgd Lo
%, HEgenon sosts, et egs for haly ottsrays. Detendang s, that
- LIS St s fro the & molier fsgshity e covered the e olags

wie ol proguree i the cliss dron 2 o

4

nrea arel it the beah of civss membars i a1 otk Defeedauts olso miss virigos alioeative defeasss

IThe Propary Class & snprised of those wi s

ouwsil Bty anby Bufie Dedombyr 1, 003 or oni

W, O 50 Be o utler Doeanher 1, Z0D have tweal, private 5
(er Sepnembor 12, 2006 the dere of siry of' e Ukder Granting

PAFRD, e sy defientionr ceniite 1 weshste defrordzng in thoe vexo, weny entdly hoerbinh o dsfasdnm in e Case R a emelieg iMterolt, oF 8 CuTrent 2mphavae, affices.

lying within she ohass ares. oxchodiog toae wine
ilearsy,

FUALC, Seyst

in e Tirosdt o, of Marison Comstity, Wnel Virginls Lerlors Parring of a4 v, £.0 Dupent De Nemowrs #ad Compeny el 5F, Case Mo, 65.0-208.2

i of Type)
Frift Warps:

hMait te:
Clags Adminisiratar, Analytics, ing,

Hirsg Aiiie Last

Curesnt Nalting Address:

A Box 2607
Chanhassen, MN 5531770082

4 .

Clty Slate
f 0t vash b e & Member of the Clasg Acsten.

! hia road the Natieo OFf Changss Yo Medicai Monitorng
Cisns Dofinlion in the atoraaferonced caes.
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Zig 1 betawmy Teteione Mumber (piona

Signatire
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PERRINE DUPONT SETTLEMENT CLAIMS OFFICE
ATTN: EDGAR C. GENTLE, CLAIMS ADMINISTRATOR
C/O SPELTER VOLUNTEER FIRE DEPARTMENT OFFICE
55 B Street
P.O. Box 2587
Spelter, West Virginia 26438
(304) 622-7443
{800) 345-0837
www, perrinedupont.com
perrinedunont@standsiaw.com

MEMORANDUM

CONFIDENTIAL

Via E-MAIL .

Mr. Gary Kurz, Assistant Regional Counsel

The United States Department of Health and Human Services
Office of General Counsel, Region 4

Dept. Of Health and Human Services

61 Forsyth St., Suite SM60

Atlanta, GA 30303

gary.kurz@hhs.gov

TO: Gary Kurz, Esq.

FROM: Edgar C. Gentle, II1, Esq.

DATE: Cetober , 2011

RE: Perrinev, DuPont Settiement (the “Settlement”) - Miedicare; Qur File No. 4609-
HIGG) '

Dear Gary:

As you know, this Settiement does not provide for any payment or medical treatment for any
past, present or future personal injuries; however, the Settlement does provide for a nominal $400
cash payment for completing a claim form, which, once Class Membership based on living a
minimum period in the Class Area is proven, aliows the Class Member either (i) to participate in the
thirty (30) year Medical Monitoring Program, (ii} or not participate and still get the payment. That
13, the cash payment is paid to the Class Member regardiess of whether the Class Member elects to
participate in the Medical Monitoring Prograni.

While we understand that Medicare does not have an interest in the nominal cash payments
provided to the Class Members, and we do not waive the position that there is no Medicare interest,



October L2011
Page 2

please consider the proposed procedures detailed in this letter to satisfy the Medicare reporting
requirements pursuant to 42 U.S.C. § 1395y(8) with respect to the Medical Monitoring Program
expected to begin on or about Noveniber i, 2011, in this Settlement.

We anticipate that the Medical Monitoring Program will begin on November 1,2011. As
Class Members appear for Medical Monitoring testing, we will have Class Members £l out the
enclosed Medicare Questionnaire Form. which you have approved in working with us in several

other Settlements, mcluding the Wayne v. Pharmacia Settlement. As the Medicare Questionnaire . -

Forms are completed, we will confirm Medicare eligibility or lack thereof of each Claimant, and we
will report Medicare eligible Claimants pursuant to 42 U.B.C. § 1395y(8) on a rolling basis.
Because the Medical Maonitoring Program is intended to last for thirty (30) years, we anticipate that
Claimants will become eligible for Medicare as time passes, We will continue to report on an
ongoing basis as Claimants become eligible for Medicare.

Please let me know if you have any questions regarding the above or the attached.
As always, man.y thanks for your help.

Yours very truly,

Ed Gentle,
Claims Administrator

ECGII/pfo
Attachment
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Page 3

bee:

(via e-mail)(confidential )} (with attachments)
Terry D. Turner, Jr., Esq.
Diandra S. Debrosse, Esq.
Katherine A. Harbison, Esq.
Paige F. Osbomn, Esq.

Michae! A. Jacks, Esq. -
Virginia Buchanan, Esg.
Stephanie D. Thacker, Esq.
William 8. (“Buddy™) Cox, Esq.
J. Keith Givens, Esq.

MeDavid Flowers, Esq.

Farrest Taylor, Esq.

Ned McWilliams, Esq.

Perry B. Jones, Esq.

Angela Mason, Esq.

Meredith McCarthy, Fsq.



THE PERRINE MEDICAL MONITORING PROGRAM
MEDICARE BENEFITS QUESTIONNAIRE

L. CLAIMANT INFORMATION

Claimant Name:

{First Name) {Middle initial) {Last Name)
Claimant Date of Birth:
(Month) {Day) _ {Year)
Claimant Social Security Number: D D D = D D "'D D E:I D
il. MEDICARE QUESTIONS
1 Are you a Medicare beneficlary? YES __NO ___
2. IF YOU ANSWERED YES TO QUESTION 1, list your Medicare Card Number, if available

{not required).

lIl. OTHER FEDERAL GOVERNMENT HEALTH OR WELFARE BENEFITS

1. Are you eligibie for, or have you received, medical care or other benefits paid for or provided by the Department of Veterans Affairs,
the Department of Defense, the indian Health Service, the Social Security Administration, or any other federal government medical
care or benafif program? YES ___ NO

2, Do you receive Social Security Disabifity benefits? YES____ NO
3 Do you receive Social Security Surviver benefits? YES NO
4, Do you receive Social Security Retirement benefits? YES NO

I¥. CONSENTTO RELEASE OF SOCIAL SECURITY NUMBER AND OTHER INFORMATION, CERTIEICATION AND SIGNATURE

By signing befow, you agree to the release of the information given, and your name, address, social security nurmber, and dats of
birth to any applicable Governmental Agency mentioned herein, including but not limited to the Centers for Medicare and Medicaid Servicas
and Health and Human Servicas.

The undersigned hereby swears under penalty of perjury that all of the information provided herein is true and accurate.

Your Signature if an adult, Parent or Guardian's Signature if a Minar, or
Personal Representative's Signature if Claimant Deceased:

.

Date: /7
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Wist aw,
42US.CA. § 1305y Page |

Effective:[See Notes]|

United States Code Annotated Curreniness
Title 42, The Public Health and Welfare
Chapter 7, Social Security (Refs & Annos)
& Subehapter X VHI. Health Insurance for Aged and Disabled (Refs & Annos)
Bl Part E. Miscellaneous Provisions (Refs & Annos)
=k=4 § 1395y, Exclusions from coverage and medicare as secondary payer

{a) Items or services specifically excluded

Notwithstanding any other provision of this subchapter, no payment may be made under part A or part B of this
subchapter for any expenses incurred for items or services--

(13{(A) which, except for items and services described in a succeeding subparagraph or additional preventive ser-
vices (as described in gection 1395x(ddd)(1) of this tite), are not reasonable and necessary for the dingnosis or
treatment of iliness or injury or to improve the functioning of a matformed body member,

(B) in the case of items and services described in section 1395%() 18) of this title, which are not reasonabls and
necessary for the prevention of illness,

(C) in the case of hospice care, which are not reasonable and necessary for the palliation or management of terminal
illness,

(D} in the case of clinical care items and services provided with the concurrence 6 the Secretary and with respect to
research and experimentation conducted by, or under contract with, the Medicare Payment Advisory Commission
or the Secretary, which are not reasonable and necessary 1o carry out the purposes of section }395ww(e)(6) of this
title,

{E) in the case of research conducted pursuant to section 1320b-12 of this title, which is not reasonable and nec-
essary to carry out the purposes of that section,

(F) in the case of screening mammography, which is performed more frequently than is covered under section
1395m(e)2) of this title or which is not conducted by a facility described in section 1395mic)( 1Y(B) of this ntle, in
the case of screening pap smear and screening pelvic exam, which is performed more frequently than is provided
under section 1395x(nn} of this title, and, in the case of screening for glaucoma, which is performed more frequently
than is provided under section 1393x{un) of this title,

(&) in the case of prostate cancer screening tests (as defined in section 1395x(00) of this title}, which are performed
more frequently than is covered inder such section,

(H) in the case of colorectal cancer screening tests, which are performed more frequently than is covered under

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



A2 US.CA. § 1395y Page 2

section 1395m(d) of this titie,

(I} the frequency and duration of home health services which are in excess of normative guidelines that the Secre-
tary shall establish by regulation,

() in the case of a drug or biological specified in section 1395w-3afc) 6)(C) of this title for which pavment is made
under part B that is furnished in a competitive area under section 1395w-35 of this titie, that is not furnished by an
entity under a contract under such section,

{K) in the case of zn initial preventive physical examination, which is performed more than ! vear after the date the
individual's first coverage period begins under part B of this subchapter,

(L) in the case of cardiovascular screening blood tests (as defined in section 1385x(xx 1) of this title), which are
performed more frequently than is covered under section E395x{xx)(2) of this title,

(M) in the case of a diabetes screening test (as defined in section 1395x(vy (1} of this title), which is performed
more frequently than is covered under section 1395x0vv)(3) of this title,

(N} in the case of ultrasound screening for abdominal aortic aneurysm which is performed more frequently than is
provided for under section 1395x(s)(2HAA) of this title,

(0} in the case of kidney disease education services (as defined in paragraph (1) of section 1395x{gre) of this title),
which are furnished in excess of the number of sessions covered under paragraph (4) of such section, and

(P} In the case of personalized prevention pian services (as defined in section 1395x(hhhy(1)) of this title, which are
performed more frequently than is covered under such section;

{2) for which the individual firnished such items or services has no legal obligation to pay, and which no other
person (by reason of such individual's membership in a prepayment plan or otherwise) has a fegal obligation w0
provide or pay for, except in the case of Federally qualified health center services;

(3) which are paid for directly or indirectly by a governmental eatity (other than under this chapter and other than
under a health benefits or insurance plan established for employees of such an entity}, except in the case of rural
health clinic services, as defined in section 1395x(aa) 1) of this title, in the case of Federally qualified health center
services, as defined in section 13935x(aa}(3) of this title, in the case of services for which payinent may be niade
under section 1395qq(e) of this title, and in such other cases as the Secretary may specify;

{4} which are not provided within the United States (except for inpatient hospital services furnished outside the
United States under the conditions described in section 139511 of this title and, subject to such conditions, Hmi-
tations, and requirements as are provided under or pursuant to this subchapter, physicians' services and ambulance
services furnished an individual in conjunction with such inpatient hospital services but only for the period during
which such inpatient hospital services were furnished);

(5} which are required as a result of war, or of an act of war, cecurring after the effective date of such individual's
current coverage under such part;

(6) which constitute personal comfort items {except, in the case of hospice care, as is otherwise permitted vnder
paragraph (1)(C});

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works,
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(73 where such expenses are for routine physical checkups, eyeglasses (other than evewear described m section
1395x{s){B) of this title) or eye examinations for the purpose of prescribing, fitting, or changing eyeglasses, pro-
cedures performed (during the course of any eye examination) to determine the refractive state of the eyes, hearing
atds or examinations therefor, or immunizations {except as otherwise allowed under section 1395x{s)(10) of this
titke and subparagraph (B), (F), (G, (H), {K), or (P} of paragraph {1);

(8) where such expenses are {or orthopedic shoes or other supportive devices for the feet, other than shoes furnished
pursuant to section 1395x(s)}(12) of this title;

(9) where such expenses are for custodial care {except, in the case of hospice care, as is otherwise permitted under
paragraph (1){C)};

(10) where such expenses are for cosmetic surgery or are incurred in connection therewith, except as required for the
prompt repair of accidental injury or for improvement of the functioning of a malformed body member;

11} where such axpeuses constitute charges impased by fmmediate relatives of such individual or members of his
& p M
househoid;

{12} where such expenses are for services i connection with the care, treatment, filing, removal, or repiacement of
teeth or structures directly supporting teeth, except that payment may be made under part A of this subchapter in the
case of inpatient hospital services in connection with the provision of such dental services if the individual, because
of his underlying medical condition and clinical status or because of the severity of the dental procedure, requires
hospitalization in connection with the provision of such services;

{13) where such expenses are for-
(A) the mreatment of flat foot conditions and the prescription of supportive devices therefor,
{B) the reatment of subluxations of the foot, or

{C) routine foot care (including the cutting or removal of corns or calluses, the trimming of nails, and other rou-
tine hygienic care);

(14) which are other than physicians' services (as defined in regulations promulgated specifically for purposes of
this paragraph}, services described by section 13935%(s)2WK) of this tifle, certified nurse-midwife services, gualified
psychologist services, and services of a certified registered nurse anesthetist, and which are furnished to an indi-
vidual who is & patient of a bospital or critical access hospital by an entity other than the hospital or critical access
hospital, unless the services are furnished under arrangements (as defined in section 1395x(w¥( 1} of this title} with
the entity made by the hospital or critical access hospital;

(15)(A) which are for services of an assistant at surgery in a cataract operation {including subsequent insertion of an
intraocular lens) uniess, before the surgery is performed, the appropriate utilization and quality control peer review
organization (under part B of subchapier X1 of this chapter) or a carrier under section 1395y of this title has ap-
proved of the use of such an assistant in the surgical procedure based on the existence of a complicating medical
condition, or

(B) which are for services of an assistant at surgery to which section 1 395w-4()(2%(B) of this title applies;

(16) in the case in which funds may not be used for such items and services under the Assisted Suicide Funding
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estriction Act of 1997;

(17) where the expenses are for an item or service furnished in a competitive acquisition area (as established by the
Secretary under section 1395w-3(a) of this title) by an eatity other than an entity with which the Secretary has en-
tered into a contract under gection 1395w-31b) of this title for the furnishing of such an item or service in that area,
unless the Secretary finds that the expenses were incurred in a case of urgenit need, of in other circumstances spec-
ified by the Secretary;

(¥8) which are covered skilled rursing facility services described in section [395yvy(e 2 AN of this title and

which are furnished to sn individual who is a resident of a skilled nursing facifity during a period in which the

resident is provided covered post-hospital extended care services {or, for services described in section

1395x(s) 2D of this tite, which are furnished to such an individual without regard 1o such period), by an entity

other than the skilled nursing facility, unless the services are furnished under arrangements {as defined in section
2x(w)(1) of this titie} with the entity made by the skilled nursing facility;

{19) which are for items or services which are furnished pursuant to a private contract described in section 1395a(h)
of this title;

{20} in the case of cutpatient physical therapy services, outpatient speech-language pathology services, or outpatient
occupational therapy services furnished as an incident to a physician's professional services (as described in section
L393%(sHZMAY of this title), that do not meet the standards and conditions {other than any licensing requirement
specified by the Secratary) under the second sentence of section 1395x(p) of this title (or under such sentence
through the operation of subsection (g) or (/¥2) of section 1395% of this titie) as such standards and conditions
would apply to such therapy services if furnished by a therapist;

138235} of this title, but excluding durable medical equipment to the extent provided for in such section) fur-
nished to an individual who is under a plan of care of the home health agency if the claim for paviment for such
services is not submitted by the agency;

(21) where such expenses are for home health - services (including medical supplies described in section

(22) subject to subsection (h), for which a claim is submitted other than in an electronic form specified by the
Secretary;

(23) which are the technical component of advanced diagnostic Imaging services described in section
1325m{e)(1)(B) of this title for which payment is made under the fee schedule established under section 1395w-4(h)
of this title and that are furnished by a supplier (as defined in section 1395x(d) of this title), if such supplier is not
accredited by an accreditation organization designated by the Secretary under section 1395m(e)( 2XB) of this title;

{24) where such expenses are for renal dialysis services (as defined in subparagraph (B) of section 1395m(by(14) of
this title) for which payment is made under such section untless such payment is made under such section to a pro-
vider of services or a renal djalysis facility for such services; or

(25} not later than Januvary 1, 2014, for which the payment is other than by electronic funds transfer {(EFTY or an
electronic remittance it a form as specified in ASC X12 835 Health Care Payment and Remittance Advice or
subsequent standard.

Paragraph (7) shali not apply 10 Federally qualified health center services described in sectjon 1395x{aa}3)B) of this
titie.

In making a nationat coverage determination (as defined in parasraph ( 1B of section 1395{f(f) of this title) the
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Secretary shall ensure consistent with subsection (1) of this section that the public is afforded notice and opportunity o
comment prior 1o implementation by the Secretary of the determination; meetings of advisory commitiees with respect
to the determination are made on the record; in making the determination, the Secretary has considersd applicabie
information (including clinical experience and medical, technical, and scientific evidence) with respect 1o the subject
matter of the determination; and in the detefmination, provide a clear statement of the basie for the determination
{including responses to comments received from the public), the assumptions underlying that basis, and make avail-
abig to the public the data (other than proprietary data) considered in making the determination.

{b) Medicare as secondary payer
(1} Requirements of group health plans
(A} Working aged under group heaith plans
(i) In general
A group health plan--

(I} may not take into account that an individual (or the individual's spouse) who is covered under the plan by
virtue of the individual's cirrent emmployment status with an employer is entitled to benefits under this sub~
chapter under section 426(a) of this title, and

(X shall provide that any individual age 65 or older (and the spouse age 65 or older of any individual) who
has current empioyment status with an employer shal}l be entitled to the same benefits under the plan under
the same conditions as any such individual (or spouse) under age 65.

(i) Exclusion of group health plan of a small empioyer

Clause (i} shall not apply to a group health plan unless the plan is a plan of, or contributed to by, an employer
that has 20 or more employees for each working day in each of 20 or move calendar weeks in the current cal-
endar year or the preceding calendar vear,

(iis) Exception for small employers in muitiemployer or multiple employer group health plans

Clause (i) also shall not apply with respect to individuals enrolied in a multiemployer or multiple employer
group health plan if the coverage of the individuais under the plan is by virtue of current smployment staius
with an employer that does not have 20 or more individuals in current employment status for each working day
In each of 20 or more calendar weeks in the current calendar vear and the preceding calendar year; except that
the exception provided in this clause shall only apply if the plan elects weatiment under this clauge,

(iv) Exception for individuals with end stage renal disease
Subparagraph (C) shall apply instead of clause (i} to an item or service furnished in 2 month to an individual if

for the month the individual is, or (without regard io entiiement under seciion 426 of this title) would upon
application be, entitled to benefits under section 426-1 of this title.

(v} “Group health plan” defined

In this subparagraph, and subparagraph (C), the term “group health plan™ has the meanitig given such term in
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section S000(b)(1) of the Internal Revenue Code of 1986, without regard to section S000¢d) of Title 26.

{B) Disabled individuals in large group health plans
(i} In general

A Jarge group heaith plan (as defined in clause (iii)} may not take into account that an individual (or a member
of the individual's family) who is covered under the plan by virtue of the individual's current employment status
with an employer is entitled to benefits under this subchapter under section 426{b) of this title.

(31) Exception for individuals with end stage renal disease

Subparagraph (C) shali apply instead of clause (i) to an item or service furnished in a month to an individual if
for the month the individual is, or (without regard to entitlement under section 420 of this title) would upon
application be, entitled 10 benefits under section 426-1 of this title,

(it} “Large group healtlh: plan™ defined

In this subparagraph, the term “large group health plan™ has the meaning given such term in section 5000(LY2)
of Title 26, withowt regard to section 5000(d) of Title 26.

{C) Individuals with end stage renal disease
A group health plan (as defined in subparagraph (AYv))-

(i) may not take into account that an individual is entitied to or eligible for benefits under this subchapter under
section 426-1 of this title during the 12-month period which begins with the first month in which the individual
becomes entitled to benefits urider part A under the provisions of section 426-] of this title, or, if earlier, the first

month in which the individual would have been entitled to benefits under such part under the provisions of
section 426-1 of this titie if the individual had filed an application for such benefits; and

(i) may not differentiate in the benefits it provides batween individuals having end sfaga renal disease and other
individuals covered by such plan on the basis of the existence of end stage renal disease, the need for renal
dialvsis, or in any other manner;

except that clause (i) shall not prohibit a plan from paying benefits secondary to this subchapter when an
mdividual is entitled to or eligible for benefits under this subchapter under section 426-1 of this title afier the
end of the 12-month period described in clause (i). Effective for items and services furnished on or after
February 1, 1991, and before August 5, 1997, [FN1] {with respect o perjods beginning on or after February
1, 1990}, this subparagraph shall be applied by substituting *18-month” for ©) 2-month” each place it appears.
Effective for items and services fumnished on or after August 5, 1997, (with respect {o periods beginning on or
after the date that is 18 months prior to such date), clauses (i) and (i) shall be applied by substimting
“30-morith” for “12-month” each piace it appears.

(D) Treatment of certain members of religious orders

In this subsection, an individual shall not be considered to be employed, or an emplovee, with respect to the
perfermance of services as a member of a religious order which are considered employment only by virtue of an
eloction made by the religious order under section 3121(1) of the Internal Revenue Code of 1986.
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{E} General provisions
For purposes of this subsection:
{I) Aggregation rules

(1) All employers treated as a single employer under subsection ¢a) or {b) of section 52 of the Internal Revenue
Code of 1986 shall be treated as a single employer.

{IT) All employees of the members of an affiliated service group {as defined in section 414(m) of Title 26) shall
be treated as employed by a single employer.

(I1)) Leased employees (as defined in section 414(n)(2) of Title 20) shall be treated as employees of the person
for whom they perform services to the extent they are so treated under section 414(n) of Title 24,

I applying sections of the Internal Revenue Code of 1986 under this clause, the Secretary shall rely upon
regulations and decisions of the Secretary of the Treasury respecting such sections.

(i) Current employment status defined

An individual has “current employment status” with an employer if the individual is an emplovee, is the em-
player, or is associated with the employer in a business relationship.

(it} Treatment of self-employed persons as employers
The term “employer” includes a self-amployed person.
(F) Limitation on beneficiary lizbility

An individual who is entitled to benefits under this title and is Arnished an item or service for which such benefits
are incorrectly paid is not liable for repayment of such benefits under this paragraph uniess payment of such
benefits was made to the individual.

{2) Medicare secondary payer
{A) In general

Payment under this subchapter may not be made, except as provided in subparagraph (B}, with respect to any item
or service to the exient that--

{i} payment has been made, or can reasonably be expected fo be made, with respect to the jtem or service ag
required under paragraph (1), or

(H) payment has been made or can reasonably be expected to be made under a workmen's compensation law or
plan of the United States or a State or under an automobile or liability insurance policy or plan (including a
self-insured plan) or under no fault nsurance.
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In this subsection, the tenm “primary pian” means a group heaith plan or large group health plan, to the extent
that clause {i) applies, and a workmen's compensation law or plan, an automobile or liability insurance policy
orplan (ncluding a seif-insured plan) or no fault insurance, to the extent that clause (ii} applies. An entity that
engages in a business, trade, or profession shall be deemed to have a self-insured plan if it casries its own risk
{whether by a failure fo obtain insurance, or otherwise) in whole or in part.

(B} Repayment required
(1) Authority to make conditional payment

The Secretary may make payment under this subchapter with respect to an em or service if a primary plan
described in subparagraph (A)(ii) has not made or cannot reasonably be expected fo make payment with respect
to such item or service promptly (as determined in accordance with regulations). Any such payment by the
Secretary shall be conditioned on reimbursement to the appropriate Trust Fund in accordance with the suc-
ceeding provisions of this subsection.

{if} Primary plans

A primary plan, and an entity that receives payment from a primary plan, shall reimburse the appropriate Trust
Fund for any payment made by the Secretary under this subchapter with respect to an item or service if it is
demonstrated that such primary plan has or had a responsibility to make pavment with respect to such item or
service. A primary plan's responsibility for such payment may be demonstrated by a judgment, 2 payment
conditioned upon the recipient's compromise, waiver, or release {whether or not there is a determination or
admission of liability) of payment for items or services included in & claim against the primary plan or the
primary pten's insured, or by other means. If reimbursement is not made 1o the appropriate Trust Fund before
the expiration of the 60-day period that begins on the date notice of, or information related to, a primary plan's
responsibility for such payment or other information is received, the Secretary may charge interest (beginning
with the daie on which the notice or other information is recetved} on the amount of the reimburssment unti
reimbursement is made (at a rate determined by the Secretary in accordance with reguiations of the Secretary of
the Treasury applicable to charges for late payments),

{iii) Action by United States

In order to recover payment made under this subchapter for an item or service, the United States nyvay bring an
action against any or all entities that are or were required or responsible {directly, as an insurer or self-insurer,
as a third-party administrator, as an employer that sponsors or contributes 10 a group health plan, or farge group
health plan, or otherwise) to make payment with respect {o the same item or service {or any portion thereof}
under a primary plan. The United States may, in accordance with paragraph {3)(A) collect double damages
against any such entity, In addition, the United States may recover under this clause from any entity that has
received payment from a primary plan or from the proceeds of a primary plan's payment to any entity. The
United States may not recover from a third-party administrazor under this clause in cases where the third-party
administrator would not be able to recover the amount at issue from the employer or group health plan and is
ot employed by or under contract with the employer or group health plan at the time the action for recovery is
initiated by the United States or for whom it provides administrative services due to the inselvency or bank-
ruptey of the employer or pian.

{iv) Subrogation rights

The United States shall be subrogated {to the extent of payment made under this subchapter for such an item or
service) to any right under this subsection of an individual or apy other entity tc payment with respect 1o such
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item or service under a primary plan.
(v) Waiver of rights

The Secretary may waive (in whole or in part) the provisions of this subparagraph in the case of an individual
claim if the Secretary determines that the waiver is in the best interests of the program established under this
subchapter,

{vi) Claims-filing period

Notwithstanding any other time imits that may exist for filing a claim under an employer group health plan, the
United States may seek to recover conditional payments in accordance with this subparagraph where the re-
quest for payment is submitted to the entity required or responsible under this subsection to pay with respect to
the item or service (or any portion thereof) under a primary plan within the 3-year period beginning on the date
on which the item or service was furnished,

(€) Treatment of questionnaires

The Secretary may not fail to make payment under subparagraph {A) solely on the ground that an individual failed
to complete a questionnaire concerning the existence of a primary plan,

{3) Enforcement
{A) Private cause of action
There js established a private cause of action for demages (which shal! be in an amount double the amount oth-
erwise provided) in the case of a primary plan which fails to provide for primary payment (or appropriate reim-
bursement) in accordance with paragraphs (1) and (2)(A).

(B) Reference to excise tax with respect to nonconforming group health plans

For provision imposing an excise tax with respect to nonconforming group health plans, see section 3000 of Title
26.

(C) Prohibition of financial incentives not to enrol! in a group health plan or a large group health plan

It is unlawful for an employer or other entity to offer any financial or other incentive for an individual entitied 10
benefits under this subchapter not to enroll (or to terminate enrollment) under a group health plan or a large group
health plan which would (in the sase of such enrollment) be a primary plan (as defined in paragraph (2)(A)). Any
entity that violates the previous sentence is subject 1o a civil morney penalty of not 1o excead $3,000 for each such
violation. The provisions of section 1320a-7a of this title (other than subsections (a) and (b)) shall apply to a civil
money penalty under the pravious sentence in the same manner as such provisions apply o a penally or pro-
ceeding under section 1320a-7aiz) of this title,

(4) Coordination of benefits

Where payment for an item or service by a primary plan is less than the amount of the charge for such item or service
and s not payment in full, payment may be made under this subchapter {without regard te deductibles and coin-
surance under this subchapter) for the remainder of such charge, but--
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(A} payment under this subchapter may not exceed an amount which would be payable under this subchapter for
such item or service if paragraph (2){A) did not apply,; and

{B) payment under this subchapter, when combined with the amount payable under the primary plan, may not
exceed--

(i) in the case of an Hem or service payment for which is determined under this subchapter on the basis of
reasonable cost (or other cost-related basis) or under section 1395ww of this title, the amount which would be
payabie under this subchapter on such basis, and

(i) in the case of an item or service for which payment Is authorized under this subchapter on another basis--

(1) the amount which would be payable under the primary plan (without regard to deductibles and coinsur-
ance under such pian), or

(1) the reasonable charge or other amount which would be payable under this subchapter (without regard to
deductibles and coinsurance under this subchapter),

whichever is greater.
{5) ldentification of secondary payer situations
{A} Requesting matching information
{i) Commissioner of Sccial Security

The Commussioner of Social Security shall, not less often than annually, transmit to the Secretary of the
Treasury a list of the names and TINs of medicars beneficiaries (as defined in section 6103¢D12) of the Internel
Revenue Code of 1986) and reguest that the Secretary disclose to the Commissioner the information described
in subparagraph (A) of such section.

(i) Adminisirator

The Administrator of the Centers for Medicare & Medicaid Services shall request, not less often than annually,
the Commissioner of the Social Security Administration to disclose to the Administrator the information de-
scribed in subparagraph (B) of section 6103(0{12) of the Internal Revenue Code of 1986,

(B) Disclosure to fiscal intermediaries and carriers

In addition 10 any other information provided under this subchapter to fiscal intermediaries and carriers, the
Administrator shall disclose to such intermediaries and carriers (or to such a single intermediary or carrier as the
Secretary may designate) the information received under subparagraph (A) for purposes of carrying out this
subsection.

(C) Contacting employers

(1} In general
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With respect to each individual {in this subparagraph referred to as an “employec”) who was furnished a written
statement under seetion 6051 of the Intemal Revenue Code of 1986 by a qualified emplover (as defined in
section 6103(DCI2)}EN ) of such title), as disclosed under subparagraph (B), the appropriate fiscal interme-
diary or carrier shail contact the employer i order to determine during what period the employee or emplovee's
spouse may be (or have been) covered under & group health plan of the employer and the nature of the coverage
that is or was provided under the plan (including the name, address, and identifying number of the plan).

{(ii) Employer response

Within 30 days of the date of receipt of the inquiry, the employer shall notify the intermediary or carrier making
the inquiry as to the determinations described in clause (i), An employer (other than a Federal or other gov-
emmental entity) who willfully or repeatedly fails to provide timely and accurate notice in accordance with the
previous sentence shall be subject to a civil money penalty of not to exceed $1,000 for each individual with
respect to which such an inquiry is made. The provisions of section 1320a-7a of this title (other than subsections

{a) and (b)) shall apply to a civil money penalty under the previous sentence in the same manner as such pro-
visions apply to a penalty or proceeding under section 1320a-7a(a) of this title.

{0} Obtaining information from beneficiaries

Before an individual applies for benefits under part A of this subchapter or enrolls under part B of this subchapter,
the Administrator shail mail the individual a questionnaire to obtain information on whether the individual is
covered under a primary plan and the nature of the coverage provided under the plan, including the name, address,
and identifying aumber of the plan,

{6) Screening requiretnents for providers and suppliers
{A) Inn general

Notwithstanding any other provision of this subchapter, no payment may be made for any item or service fur-
nished under part B of this subchapter unless the entity furnishing such item or service completes (to the best of its
knowledge and on the basis of information obtained from the individual to whom the itern or service is furnished)
the portion of the claim form relating to the availability of other health benefit pians.

(B} Penalties

An entity that knowingly, wilifully, and repeatedly faiis to complete 2 claim form in accordance with subpara-
graph (A) or provides inaccurate information relating to the availability of other heaith benefit plans on a claim
form under such subparagraph shall be subject to a civil money penalty of not to exceed $2,008 for each such
incident. The provisions of section 1320a-7a of this title (ather than subsections {a} and (b))} shall apply to a civil
money penalty under the previous sentence in the same manner as such provisions apply to a penaity or pro-
ceeding under gection 1320a-7a(a) of this title,

(7} Required submission of information by group health nlans
{A) Reguiremertt

On and after the first day of the first calendar quarter beginning after the date that is 1 year after December 29,
2007, an entity serving as an insurer or third party administrator for a group health plan, as defined in paragraph
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(D{AX V), and, in the case of a group health plan that is self~insured and seif-administered, a plan administrator or
fiduciary, shall-

€1} secure from the plan sponsar and plan participants such information as the Secretary shall specify for the
purpose of identifying situations where the group health pian is or has been a primary plan to the program under
this subchapter; and

(ifj submit such information to the Secretary in & form and manner (including frequency} specified by the
Secretary.

(B} Enforcement
(1) In general

An entity, a plan administrator, or a fiduciary described in subparagraph (A) that fails to comply with the re-
quirements under such subparagraph shall be subject to & civil meney prenalty of 31,0660 for each day of non-
compliance for cach individual for which the information under such subparagraph shoufd have been submit-
ted. The provisions of subsections (e) and (k) of section 1320a-7a of this tile shal] apply t¢ a civil money
penalty under the previous sentence in the same manner as such provisions apply to 2 penalty or proceeding
under section 1320a-7a(a) of this title. A civil money penaity under this clause shall be in addition to any other
penalties prescribed by law and in addition to any Medicare secondary payer claim under this subchapter with
respect to an mdividual.

(i) Deposit of amounts collected

Any amounts collected pursuant to clause (i) shall be deposited in the Federal Hospital Insurance Trust Fund
under sgction 13951 of this title,

(') Sharing of information

Notwithstanding any other provision of law, under terms and conditions established by the Secretary, the Sec-
retary--

(1) shall share information on entitlement under Part A and enroliment under Part B under this subchapter with
entities, plar administrators, and fiduciaries described in subparagraph (A);

(i} may share the entitiement and enroliment information described in clause {i) with entities and persons not
described in such clause; and

(iii} may share information collected under this paragraph as necessary for purposes of the proper coordination
of benefits.

{D} Implementation

Netwithstanding any other provision of law, the Secretary may implement this paragraplt by program instruction
or otherwise.

{8} Required submiission of information by or on behalf of liability insurance (including setf-insurance), no fault
insurance, and workers' compensation laws and plans
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{A} Reguirement

On and atter the first day of the first calendar quarter beginning afier the date that is 18 months afier December 29,
2007, an apphlicable pian shall--

(i) determine whether & claimant (incfuding an individual whose claim is unresolved) is entitled to benefits
under the program under this subchapter on any basis: and

(i) if the claimant is determined to be so entitled, submit the information described in subparagraph (B} with
respect to the claimant to the Secretary in a form and manner (including frequency) specified by the Secretary.

{B) Required information
The information described in this subparagraph is--
(i) the identity of the claimant for which the determination under subparagraph {(A) was made; and

(i) such other information as the Secretary shall specify in order to enable the Secretary to make an appropriate
determination concerning coordination of benefits, including any applicable recovery claim.

{C) Timing
Information shall be submitted under subparagraph (A within a time specifled by the Secretary after the claim
is resolved through a settlement, judgment, award, or other payment (regardless of whether or not there is a de-
termination or admission of Hability),
(D) Claimant
For purposes of subparagraph (A), the term “claimant” includes-
(i) an individual filing a claim directly against the applicable plan; and
{ii} an Individual filing a ciaim against an individual or entity insured or covered by the applicable plan.
(E) Enforcement
{£} In general
An applicable plan that fails to comply with the requirements under subparagraph (A) with respect to any
claimant shall be subject to a civil money penalty 6 $1,000 for each day of noncompliance with respect to each
claimant. The provisions of subsections (e} and (k) of section 1320a-7a of this title shall apply to a civil money
penalty under the previous sentence in the same manner as such pravisions apply to a penalty or proceeding
under section 1320e-7a(a) of this title. A civil money penalty under this clause shall be in addition to any other

penalties prescribed by law and in addition to any Medicare secondary payer claim under this subchapter with
respect 1o an individual.

(i1} Deposit of amounts collected
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Any amounts collected pursuant o clause {i} shall be deposited in the Federa} Hospital insurance Trust Fund,
{I'y Applicable plan

In this paragraph, the erm “apyplicable plan” means the following laws, plans, or other arrangements, including
the fiduciary or administrator for such law, plan, or arrangement:

(i) Liability insurance (including selfvinsurance).
(i) No fault insurance,
(i) Workers' compensation laws or pans,

{(G) Sharing of information

The Secretary may share information collected under this paragraph as necessary for purposes of the proper co-
ordination of benefits.

{H) Implementation

Notwithstanding any other provision of law, the Secretary may implement this paragraph by program mnstruction
or otherwige.

{¢) Drug products
No payment may be made under part B of this subchapter for any expenses incurred for--
(1) a drug product--
(A} which is deseribed in section | 07(c)(3) of the Drug Amendments of 1962,
{B} which may be dispensed only upon prescription,

(C) for which the Secretary has issued a notice of an opportunity for a hearing under subsection (e} of section 355
of Title 21 on a proposed order of the Secretary to withdraw approval of an application for such drug product
under such section because the Secretary has determined that the drug is less than effective for all conditions of
use prescribed, recommended, or suggested in jts tabeling, and

(D} for which the Secretary has not determined there is compelimg justification for its medical need; and
(2) any other drug product--

{(A) which is identical, related, or similar (as determined in accordance with section 310.6 oftitle 21 of the Code of
Federal Reguiations) to a drug product deseribed in paragraph {1}, and

(B} for which the Secretary has not determined there is a compelling justification for its medical need,
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until such time as the Secretary withdraws such proposed order.

{d} For purposes of subsection (a)( 1XA) of this section, in the case of any item or service that is required to be pro-
vided pursuant to ssction 1395dd of this title to an individual who is entitled to benefits under this subchapter, de-
terminations as to whether the ifem or service is reasonable and necessary shall be made on the basis of the information
avaitable 1o the trearing physician or practitioner {including the patient's presenting symptoms or complaint) at the
time the item or service was ordered or furnished by the physician or practitioner (and not on the patient's principal
diagnosis). When making such determinations with respect to such an item or service, the Secretary shall not consider
the frequency with which the item or service was provided to the patient before or after the time of the admission or
visit.

{e} Item or service by excluded individual or entity or at direction of excluded physician; limitation of liability of
beneficiaries with respect to services furnished by excluded individuals and entities

(1) No payment may be made under this subchapter with respect to any item or service (other than an emergency item
or service, not including items or services furnished in an emergency room of & hospital) furnished--

{A) by an individval or entity during the petiod when such individual or entity is excluded pursiant to sectipn
1320a-7, 1320a-7a, 1320¢-3, or 1395u{{)(2) of this title from participation in the program under this subchapter; or

(B} at the medical direction or on the prescription of a physician during the period when he is excluded pursuant 1o
section 1320a-7, 1320a-7a, 1320c-5, or 1395u(i)(2) of this title from participation in the program under this sub-
chapter and when the person furnishing such item or service knew or had reason to know of the exclusion fafter a
reasonzble time period after reasonable notice has been furnished o the person),

(2) Where an individual eligible for benefits under this subchapter submits a claim for payment for items or services
furnished by an individual or entity excluded from participation in the programs under this subchapter, pursuant to
section 1320a.7, 1320a-7a, 1320¢-3, 1320¢-9 (as in effect on September 2, 1982), 1393u(i)(2), 1395y{d) (as in effect
on August 18, 1987, or 1395¢cc of this title, and sach beneficiary did not know or have reason to know that such
mdividual or entity was so excluded, then, to the extent permitied by this subchapter, and notwithstanding such ex-
clusion, payment shall be made for such items or services. In each such case the Secretary shali notify the bepeficiary
of the exclusion of the individual or entity furnishing the items or services, Payment shall not be made for items or
services Awrnished by an excluded individual or entity 1o a beneficiary after a reasonable time {as determined by the
Secretary in regulations) after the Secretary has notified the beneficiary of the exclusion of that individual or entity.

(1) Utilization guidelines for provision of home health services

The Secretary shall establish utilization guideiines for the determination of whether or not payment may be made,
consistent with paragraph (1)(A) of subsection {a} of this section, under part A or part B of this subchapter for ex-
penses incurred with respect to the provision of home health services, and shall provide for the implementation of such
guidelines through a process of selective postpaymient coverage review by intermediaries or otherwise.

() Contracts with utilization and quality control peer review organizations

The Secretary shall, in making the determinations under paragraphs (1) and (9) of subsection (4} of this section, and for
the purposes of promoting the effective, efficient, and ecenomical delivery of health care services, and of promoting
the quality of services of the type for which payment may be made under this subchapter, enter into contraces with
utilization and quality control peer review organizations pursuant to part B of subchapter X1 of this chapter.

{hy Waiver of electronic form requirement
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{1} The Secretary--
(A shali waive the application of subsection {&22) in cases In which--
(i) there is no method avaiiable for the submission of claims in an electronic form; or
(i) the entity submifting the clzim is a small grovider of services or supplier; and
{B) may waive (he application of such subsection in such unusual cases as the Secretary finds appropriate.
(2} For parposes of this subsection, the term “small provider of services or supplier” means--
(A) a provider of services with fewer than 25 full-time equivalent employees; or

(B) a physician, practitioner, facility, or supplier (other than provider of services) with fewer than 10 full-time
squivalent employees.

{1} Awards and contracts for original research and experimentation of new and existing medical procedures; condiiions

In order to supplement the activities of the Medicare Payment Advisory Commission under section 1393ww{e) of this
title In assessing the safety, efficacy, and cost-effectiveness of new and existing medical procedures, the Secretary
may carry cut, or award grants or contracts for, ovightal research and experimentation of the type described in clause
(i1) of section 1395ww(e)6)E) of this title with respect to such a procedure if the Secretary finds that--

{1} such procedure is not of sufficient commercial value to justify research and experimentation by a commercial
organization;

(2) research and experimentation with respect to such procedure is not of a type that may appropriately be carried
out by un institute, division, or bureau of the National Institutes of Health; and

(3) such procedure has the potential to be more cost-effective in the wreatment of a condition than procedures cur-
rently in use with respect to such condition,

{i) Nonvoting members and experts

(1) Any advisory committee appointed to advise the Secretary on matters relating to the interpretation, application, or
implementation of subsection {a)(1) of this section shall assure the full participation of a nonvoting member in the
deliberations of the advisory committes, and shall provide such nonvoting member access to all information and data
made available to voting members of the advisory committee, other than information that--

(A) is exempt from disclosure pursuant to subsection (a) of section 552 of Title 3 by reason of subsection (b¥4) of
such section (relating to trade secrets); or

(B) the Secretary detenmines would present a conflict of interest relating to such nonvoting member..

(2) H an advisory committee described in paragraph (1) organizes into panels of experts according 1o types of items or
services considered by the advisory committee, any such panel of experts may report any recommendation with re-.
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spect to such items or services directly to the Secretary without the prior approval of the advisory committee or an
executive committee thereof.

(k)(1) Subject to paragraph (2), a group health plan {as defined In subsection {a){ 1}ANY) [FNZ] of this section)
providing supplemental or secondary coverage to individuals alsc entitied to services under thiz subchapter shall not
require a medicare claims determination under this subchapter for dental benefits specificaliy excluded under sub-
section (a)(12) of this section as a condition of making a claims determination for such benefits under the group health
plan.

{2) A group beaith plan may require a claims determination under this subchapter in cases involving or appearing 10
involve inpatient dental hospital services or dental services expressly covered under this subchapter pursuant 1o ac-
tions taken by the Secretary.

(1) National and local coverage determination process
(1} Factors and evidence used in nxaking national coverage determinations

The Secretary shall make available to the public the factors considered in making national coverage determinations
of whether an item or service is reasonable and necessary. The Secretary shall deveiop guidance documents to carry
out this paragraph in a manner similar to the development of guidance documents under section 371(h) of Title 21.

{2) Timeframe for decisions on requests for national coverage determinations
In the case of a request for a national coverage determination that--

(A) does not require a technology assessment from an outside antity or deliberation from the Medicare Coverage
Advisory Committee, the decision on the request shall be made not later than 6 months after the date of the re-
quest; or

(B) requires such an assessment or deliberation and in which a clinical trial is not requested, the decision on the
request shall be made not later than 9 months after the date of the request.

(3) Process for public comment in national coverage determinations
{A) Period for proposed decision

Not later than the end of the 6-month period (or 9-month period for requests described in paragraph (2)(B)) that
begins on the date a request for a national coverage determination is made, the Secretary shall make 2 draft of
proposed decision on the request available to the public through the internet website of the Centers for Medicare
& Medicaid Services or other appropriate means.

(B) 30~day period for public commeant

Beginning on the date the Secretary makes a draft of the proposed decision available under subparagraph (A), the
Secretary shall provide a 30-day pericd for public comment on such draft.

(C) 60-day period for final decision

Not later than 60 days after the conclusion of the 30-day period referred to under subparagraph (B), the Secretary

© 2011 Thomson Reuters. No Claim to Orig. US Gov, Works.



42 US.CA. § 1393y Page 18

shaffw-
{i) make 2 final decision on the request,
(i} include in such (inal decision summaries of the public comments received and responses to such comments;

(iiiy make available to the public the clinical evidence and other data used in making such a decision when the
decision differs from the recommendations of the Medicare Coverage Advisory Committee; and

(iv} in the case of a final decision under clause (i) to grant the request for the national coverage determination,
the Secretary shall assign 8 temporary or permanent code (whether existing or unciassified) and implement the
coding change.

(4) Consultation with outside experts in certain national coverage determinations

With respect to a request for a national coverage determination for which there is not a review by the Medicare
Caverage Advisory Committee, the Secretary shall consult with appropriate outside clinical experts.

(5) Local coverage determination process
(A) Plan to promote consistency of coverage determinations

The Secretary shall develop a plan to evaluate new Jocal coverage determinations to determine which determi-
nations should be adopted nationally and to what extent greater consistency can be achieved among local cov-
erage determinations.

(B} Consultation

The Secretary shal! require the fiscal intermediaries or carriers providing services within the same area to consult
on all new local coverage determinations within the area,

{C) Dissemination of information

The Secretary should serve as a center to disseminate information on local coverage determinations among fiscal
intermediaries and carriers to rechice duplication of effort.

(6) National and local coverage determination defined
© For purposes of this subsection--
(A} National coverage determination

The term “national coverage determination™ means a determination by the Secretary with respect to whether or
not a particular item or service is covered nationally under this subchapter.

(B) Local coverage determination

The term “local coverage determination™ has the meaning given that in section 1395IH(2)B) of this title.
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(m) Coverage of routine costs associated with certain clinical trials of category A devices
(1) In general

in the case of an individual entitled to benefits under part A of this subchapter, or enrolled under part B of this
subchapter, or both who participates in a category A clinical trial, the Secretary shall not exclude under subsection
(a)(1} of this section payment for coverage of routine costs of care {as defined by the Secratary) furnished to such
individual in the wial.

(2 Category A clinical trial
For putposes of paragraph (1), a “category A clinical trial” means a trial of a medical device if--

(A) the trial is of an experimental/investigational (category A) medical device (as defined in regulations under
section 405.201(b) of dtle 42, Code of Federal Regulations (as in effect as of September 1, 2003));

(B) the trial meets criteria established by the Secretary to ensure that the trial conforms to appropriate scientific
and ethical standards; and

(€} in the case of a trial Initiated before January 1, 2010, the device invalved in the trial has been determined by
the Secretary to be intended for use in the diagnosis, monitoring, or treatment of an immediately life-threatening
disease or condition.

(r) Requirement of a surety bond for certain providers of services and suppliers
{1) In general

The Secretary may require a provider of services or supplier described in paragraph (2) to provide the Secretary on
a continuing basis with a surety bond in & form specified by the Secretary in an amount (not iess than $50,000) that
the Secretary determines is commensurate with the volume of the billing of the provider of services or supplier. The
Secretary may waive the requirement of a bond under the preceding sentence in the case of a provider of services or
supplier that provides a comparable sursty bond under State law.

(2} Provider of services or supplier described

A provider of services or supplier described in this paragraph is a provider of services or supplier the Secretary
determines appropriate based on the level of risk involved with respect to the provider of services or supplier, and
conststent with the surety bond requirements under sections 1395m{a) 16Y(B) and 1395x{a) )W C) of this title.

(o) Suspensicn of payments pending mvestigation of credible aliegations of fraud
(1) In general

The Secretary may suspend payments to a provider of services or supplier under this subchapter pending an inves-
tigation of a credibie allegation of fraud against the provider of services or supplier, unless the Secretary determines
there is good cause not o suspend such paymenis,
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{2 Consultation

The Secretary shall consult with the Inspector General of the Diepartment of Health and Human Services in deter-
mining whether there is 2 credible allegation of fraud against a provider of services or sunplier,

3) Promulgation of regulations
& ¢34

The Secretary shail promulgate regulations to carry out this subsection and section 1396b(i¥2%C) of this title.
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[GCTOBER 14, 2011 REVISION TO PROPOSED WORKING ORDER
FOR OCTOBER 17, 2011 16:00 A.M. HEARING]
[PROVIDED ON PAPER MEDIUM, PDF, WORD AND WORDPERFECT)

INTHE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA
LENORA PERRINE, 2t al., individuals
residing in West Virginia, on behalf of
themselves and all others similarly situated,
Plaintiffs,
Case No. 04-C-296-2
Thomas A. Bedell, Circuit Judge

E. L DUPONT DE NEMOURS &
COMPANY, et al.,

Defendants,

ORDER RESOLVING PENDING MEDICAL MONITORING PROGRAM ISSUES
IN PREPARATION FOR NOVEMBER 1. 2011 IMPLEMENTATION DATE

Presently before the Court are the unresolved issues described below and related to the
November 1, 2011 implementation of the Medical Monitoring Program.

In order to allow the Parties to be heard on these issues and all other issues related to the
implementation of the Medical Monitoring Program, this matter came on to be heard on October 1 7,
2011, at 10:00 o’clock a.m., and said hearing was held before the Honorable Thomas A Bedell,
Judge of the Circuit Court of Harrison County, West Virginia, in the Division 2 Courtroom located
on the 4" Floor of the Harrison Couﬁt‘y Courthouse, 301 West Main Street, Clarksburg, West
Virginia.

Atthe Hearing, the Claims Administrator submitted his Report respecting the recommended
resolution of the issues, while presenting the alternative positions of the Parties. Also appearing was

Dr. Jubal Watts, an expert sponsored by the Claims Administrator, to address the CT Scan issue.



The Claims Administrator and Dr. Watts subjected themselves to cross-examination by the Parties,
with the Claims Adminisirator, as a neutral for the Cowrt, thenresting. Class Counsel, the Guardian
ad Litem for Children and DuPont then presented their positions for the Court’s consideration.

After a careful review of the Claims Administrator’s submission and the submissions of the
Parties, and having weighed the evidence and the presentations made at the October 17, 2011
hearing, and in consideration of the applicable law, the Court ORDERS the following:

1. The Parties have stipulated that the Medical Monitoring Program is a primary plan for
medical testing benefits, with DuPont being responsible for all costs thereof. The Court accepts this
stipulation of the Parties.

2. To facilitate the collection of Medical Monitoring Plan data for possible future scientific
and medical research, the Court hereby approves the use by the Medical Monitoring Plan of the final
Optional Data Collection Consent Form submitted by the Claims Administrator in Attachment [ito
his October 10, 2011 Report, with Claimants being allowed to complete and sign the Form, at their
option, during their initial Medical Monitoring Provider visit,

3. The Court has careﬁ';iiy considered the postiions of the Guardian ad Litem and DuPont
onhow to handle “No” box minor Medical Monitoring Claimants, whose parent or guardian checked
the “No” box and therefore did not choose Medical Monitoring, when these minor “No™ box
Claimants become adults. The Court further considered their positions on when an “Inactive”
Medical Monitoring Claimant (a Claimant who signed up for Medical Monitoring but then fails to
use it) may become “Active” again.

The Guardian ad Litem suggests that the Medical Monitoring Plan is 2 right which cannot
be waived through a lack of use by a Claimant, while DuPont argues that the Medical Monitoring

Plan is a right that can be watved by a Claimant through lack of use,



DuPont also objects to the use of resources to continue to notify such inactive Claimants of
the Program and invite them back in. DuPont, however, does not object to current minors whose
parents have marked the “no” box on their behalf being notified once they turn 18 and given the
option themsetves of participating in the Program. But, DuPoni contends that this should be a one-
time notification.

Although this is & difficult issue, the Court makes the following determination:

[ALTERNATIVE &: CANNOT BE WATVED]

The Medical Monitoring Plan is a right of a Claimant that cannot be waivéd, with such a
waiver not being reflected anywhere in the Settlement Memorandum of Understanding (“MQU™)
or any related Orders. The Court therefore decides that the Claims Administrator’s suggested
procedures to notice these Claimants, with the procedures being contained in Attachment 111 to the
Claims Administrator’s October 10, 2011 Report, are well taken and are hereby approved.

[ALTERNATIVE B: CAN BE WAIVED]

The Court finds that a Claimant who has registered for Medica! Monitoring has a duty to
avail himself of the benefit or else it will be waived, Minor Ciaimants whose parents or guardians
checked the “No” box shall be reminded of their Medical Monitoring benefit three times by the
Claims Administrator after they reach adulthood. I they still do not then use the benefit, they wilt
be deemed to have waived it, and will not be provided further notice. Likewise, an active Claimant
that 1s ripe to be medically monitored shall be provided three notices to set up an appointment to
begin the process. Ifthe active Claimant does not participate after three notices, the active Claimant
will be deemed (o have waived his Medical Monitoring right, and will be classified as nactive, and

will not receive further notice.
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4. Inconnection with CT Scans, the Court has carefully reviewed the proposed CT Rule and
CT Scan Verification Form provided by the Claims Administrator in his October 10,2011 Report,
The Court understands that DuPont supports the Claims Administrator’s suggested approach to CT

Scanning and these related forms, but the Guardian ad Litem for Children and Class Counsel suggest

that there first be baseline CT scanning made available to all CT Scan eligible Claimants during their
first yound of Medical Monitoring, and for younger Claimants as they reach age 35, with the CT
Rule and the CT Scan Verification Form suggested by the Claims Administrator then being
tmplemented thercafter.

After careful consideration of the submission of the Claims Administrator and the positions

of DuPont, the Guardian ad Liters for Children and Class Counsel in this matter, the Court hereby
makes the following determination:

[ALTERNATIVE A: CT RULE AND CT SCAN VERIFICATION FORM
APPROVED]

The approach suggested by the Claims Administrator best carries out the terms of the MOU

which provide that:

“The program shall provide those examinations and tests set forth in the Court’s
Order of February 25, 2008 with the exception that no routine CT Scans shall be
performed ag part of the Medical Monitoring Program. The Defendant does agree
to provide CT Scans that are diagnostically medically necessary as determined by a
competent physician as relevant to possible exposure to the heavy metal
contamination at issue in this litigation.” [Emphasis added].

That 1s, CT Scans cannot be baseline or routine even at the commencement of Medical
Monitoring. However, as suggested by all Parties, the Claims Administrator’s CT Rule and CT Scan
Verification Form vouchsafes the diagnosis of a CT Scan by the attending physician for & decision.

Exposure to heavy metals and not & specific diaenosis are all thatisrequired to diagnose a CT Scarn,
p P Juired to diag



IALTERNATIVE B: APPROVES MY UNDERSTANDING OF GUARDIAN AD
LITEM AND CLASS COUNSEL POSITION]

Although the Claims Administrator and DuPont correctiy state that the MOU at Paragraph |
C on page 2 does not allow routine CT Scanning under the Settlement, the Court finds it appropriate
to have baseline CT scanning at the commencement of the Medical Monitoring Plan, and as younger
Claimants reach age 35, in order for physicians tb make an early determination of disease and
thereby savelives. Thercafter, the Claims Administrator’s CT Rule and CT Scan Verification Form
will be utilized by the Medical Monitoring Plan.

5. The Claims Administrator has submitted his proposed Budget for Medicai Monitoring
implementation from November 1, 2011 through August 31, 2012, which is divided into (i) a
separate Medical Monitoring Implementation Budget without incremental CT Scan Costs totaling
$1,977,207.41 and (ii) an incremental CT Scan Costs Budget, in an effort to ensure the timely
commencement of Medical Monitoring on November 1, 2011 even if the CT Scan issue is further
litigated.

The two major objections by DuPont to the finalization of the Budget at this time are that
the number of Medical Monitoring Participating Claimants is unknown and the Medical Monitoring
Medical Provider prices are not finalized.

However, as suggested by the Claims Administrator in his Report and in his Budget and
supporting documentation in Attachment V1l thereto, a materially accurate projection of the number
of Medical Monitoring Participating Claimants was provided on October 3, 2011, and totals 4,000.
In addition, Medical Monitoring Provider contracts are in the pracess of being finalized, with a letter

containing the prices, that was previously vetted with the Parties, having been submitted to the

LW



Providers on October 6, 2011, and with Medieal Provider contracts, after vetting with the Parties,
having been submitted to the Providers for review and possible signature.

The Court also understands that the Medical Menitoring prices that were ably negotiated by
CTIA, the Third Party Administrator, are substantially below that originally budgeted on August 19,
2011. The Court therefore finds that these two variables have been reasonably established so that
setting a Budget now, funding it by October 31, 2011, and commencing the Medical Monitoring
Program on November 1, 2011 are appropriate.

Respecting the second component of the Medical Monitoring Budget, the amount of funding
necessary to fund CT scans, the Claims Administrator reports that the amount of funding required
depends on (1) whether the CT Ruie and CT Scan Verification Form suggested by the Claims
Administrator are implemented at the beginning of the Medical Monitoring Plan; or (ii) the baseline
CT Scan approach suggested by Class Counsel and the Guardian ad Litem is implemented at the
beginning of the Medical Monitoring Plan and as vounger Claimants reach age 35; (iii) with the
Incremental CT Scan Budget under the Claims Administrator’s Proposal being $839,202.10 and with
the incremental CT Scan Budget under Class Counsel’s and the Guardian ad Litem’s proposal being
$1,192,414.93,

Adter carefully considering this matter, the Court makes the following decision:

[ALTERNATIVE A: CT RULE AND CT SCAN VERIFICATION FORM
APPROVED]

The Claims Administrator’s approach to CT Scans is the correct one, so that the Incremental

CT Scan Budget is $839.302.10.

THEREFORE, THE NEW CONTRIBUTION OF DUPONT TO THE MEDICAL
MONITORING FUND DUE TO BE PAID OCTOBER 31,2011 (FOR NON-CT SCAN AND

FOR CT SCAN MEDICAL MONITORING) IS $2.789.984.04.
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[ALTERNATIVE B: CLASS COUNSEL AND GUARDIAN AD LITEM BASELINE
T SCANPOSITION ACCEPTED]

Class Counsel’s and the Guardian ad Litem’s baseline approach to CT Scanming is more
appropriate, so that the Incremental CT Scan Budgst is $1.192.414.93.

THEREFORE, THE NEW CONTRIBUTION BY DUPONT TO THE MEDICAL
MONITORING FUND DUE TO BE PAID BY OCTOBER 31,2011 (FORNON-CT SCAN

AND FOR CT SCAN MEDICAL MONITORING) IS $3.143.,097.77.

6. In his August 24, 2011 and September 1, 2011 Reports to the Court, the Claims
Administrator suggested that the Court consider whether DuPont should pay an additional
$26,524.57 for expenses incurred by CTIA, the Third Party Administrator for the Medical
Monitoring Plan, during September and October 2011, as being post-implementation expenses, or
whether tﬁese cxpenses should be paid from old money already contributed by DuPout at Settlement,
as pre-lmplementation expenses. In his October 10, 2011, Report, the Claims Administrator now.
suggests that these expenses are not materially great and the appropriate payment is debatable. He
also reports that approximately half of this amount, or $15,440, is attributed to monthly charges of
CTIA under its contract with the Settlement, which are not directly related to actual testing. The
other costs are for communications materials, production and distribution of 1D cards, and the
scheduiing of appointments and reminder letters and design consulting services. Although sorme of
these costs are reasonably related to actual testing, there is a reasonable basis to find that none of
them deal with testing itself until the testing actually begins.

Therefore, the Court accepts the Claims Administrator’s proposal that these Bridge Funding
expenses will be paid from the initial $4,000,000.00 previously paid by DuPont to start up the

Medical Monitoring Program.
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7. ln his October 14, 2011 Supplement to his October 10, 2011 Report, the Claims

Administrator describes a Medicare reporting compliance proposal without admitting thai Medicare

isapplicable to the Medical Monitoring Program. One of the Class Counsel has challenged the need

for such reporting, while the Claims Administrator suggests that it is prudent.

After considering this matter carefully, the Court decides the following:

[ALTERNATIVE A: REPORTING ALLOWED]

The Claims Administrator is hereby authorized to carry out the Medicare reporting proposal.

[ALTERNATIVE B: REPORTING DISALLOWED]

The Claims Administrator is not authorized to carry out the Medicare reporting proposal.

IT IS SC ORDERED.

Finally, it is ORDERED that the Clerk of this Court shall provide certified copies of this

Order to the following:

David B. Thomas

James S, Ameld

Stephanie Thacker

Guthrie & Thomas, PLLC
P.O. Box 3394

Charleston, WV 25333-3394

Virginia Buchanan

Levin, Papantonio, Thomas, Mitcheli,
Eshner & Proctor, P.A.

316 South Baylen St., Suite 600

Pensacola, FL 32591

Edgar C. Gentle, 111
Michael A. Jacks
Gentle, Turner & Sexton
P. Q. Box 257

Spelter, WV 26438
Special Master

Meredith McCarthy
9G1 W, Main St.
Bridgeport, WV 26330
Guardian ad litem

J. Farrest Tayior

Cachran, Cherry, Givens, Smith
Lane & Taylor, P.C.

163 West Main Street

Dothan, AL 36301



ENTER:

Thomas A. Bedell, Circuit Judge



