PERRINE DUPONT SETTLEMENT
SPELTER VOLUNTEER FIRE DEPARTMENT CLAIMS OFFICE
55 B. STREET

- P.0. BOX 257
- SPELTER, WV 26438

o 304-622-7443/ 304-622-7447 (Fax)
1-806-345-0837

“ www.perrinedupont.com

- perrinedupont@gtandsiaw.com

October 27, 2011 H

The Hon. Thomas A. Bedell
Circuit Judge

Harrison County Courthouse
301 West Main Street
Clarksburg, West Virginia 26301

Re:  Perrine et al. v. DuPont ef al. (04-C-296-2) :
Claims Administrator’s Report and Recommendation on the Computation of

the Zone 1A Soil Inconvenience Payments in the Property Clean-Up

Program
Our File No. 4609-1 {DD-16)

Dear Judge Bedell,

Please consider this letter 1o be the Claims Administrator’s Report and Recommendation
Program (hereinafter, “the Program™). After significant discussion with the Claimants, and
consulitation with our staff, and a review of the participating properies in Zone 1A, we make the
following recommendations as to the computation of the Zome 1A soil annoyance and
Imconvenience payments portion of the Program. We have enclosed a Proposed Order adopting

the rules described herein for your consideration.

As a preliminary matter, the Court will recall that it entered the “Final Order Establishing
Property Remediation (Clean-Up) Program™ on June 27. 2011, With regard to the payment of
annoyance and inconvenience money for houses or commercial structures it for human

occupancy and regularfy occupied by people, which is a uniform amount of five hundred dollars
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{$500) per house or eligible structure, there is no difficulty or un-workability in the payment

Process.

However, with regard to the five thousand dollar ($5.000) base soil annoyance and
mconvenience payment which the Court established for the Zone 1A Soil Remediation Program,
on a per property basis, there is potential uncertainty about when = “property” may be cligible for

more than the base payment. The pertinent language follows:

With respect to payments for annoyance and inconvenience . | the Court Orders
the following: Owners of eligible properties in Zone 1A, regardless of size. in
recognition of the annovance and inconvenience caused by the soil clean-up, shall
receive {$5,000.00y five thousand dollars per property.  This amount shall he
divided into two payments, one at the fime of verification of a claim for
remediation for eligible Zone 1A soil, and one at the time of testing and
completion of remediation of the Zone 1A soil, and/or certification of the that the
property is safe and does not need to be remediated. The first payment shall be
one thousand dollars ($1,000.00). The second payment shall be four thousand
dotlars (54,000.00).

The property remediation program and the related annovance and inconvenicnce
payments shail be based on each individual parce! for tax identification purposes
in the Class Area ... if a Class Member owns more than one eligible lot or parcel
that are next to each other, and assessed for property taxes together, only one

annoyance and inconvenience payment will be made for the property’s house(s)
or soil (in Zone 1A only) if the Class Member qualifies the affected property. 1f a
Class Member has more than one eligible lot or parcel assessed separately, then
multiple annoyance and inconvenience payments will be made if the Class
Member qualifies the affected properties.

June 27, 2011, “Final Order,” at pages 11-12 (emphasis in original).

Difficulty has arisen in the definition of separate “properties” for annoyance and
inconvenience payments based solely on tax parcels. because such tax assessments by the
Harrison County Tax Office are not uniform or consistent, in the sense that they do not correlate

with the size of a property uniformiy.

Some Zone 1A property owners have requested an additional soi] annoyance  and
inconvenience payment based on the separate assessiment of contiguous small portions of their

property which are separate for tax purposes. but visually and practicajlv indistinguishable from
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their neighbors® properties, which are also contiguous and are the same general size but have
only one assessment. The average lot size in Spelter is approximately fifty (50) feet by one
hundred and fifty (150) feet, totaling seven thousand five hundred (7.500) square feet, or 1/6 of
an acre. Some individuals own three contiguous lots assessed separately, and sothe own three
contiguous lots assessed once, despite the properties being virtually identical, and consisting of
one house and a larger than average yard, Three average Speiter lots, when combined, make up

. I
approximately one half acre.

Allowing a literal interpretation of the language of the Final Order quoted above without
further definition and action by the Court may lead to some Zone 1A property owners receiving
twice or three times as much money as other owners, for virtually identical properties. Such an
ineguitable result is the bane of Judges and Special Masters, who seelk, above all else, 10 be

consistent in their decisions in the application of rujes.

A parallel issue s the request of some Zone 1A property owners to recejve additional
annoyance and inconvenience payments for large properties, assessed once. with an above
average lot size, While the inconvenience to an owner of a five {3} acre parcel that is remediated
Is certainly larger than that t¢ the owner of the average lot in Spelter, which is much smaller, the
benefit provided by the Settlement to the owner of a larger property, and the expenditure of
limited Settlement resources on remediation. is much higher. Accordingly. the argument can be
nade that there should be increased money paid to the owners of large lots, although there is a
counter-argument that the benefit 1o the owner of a large lot is already correspondingly larger

than that o the owner of a small lot.

Your Claims Administrator is pleased to report that sign-ups for the Zone 1A Clean-Up
Program have been robust, and the vast majority of property owners have agreed to participate,

with only 4 of the 250 Zone 1A lots not participating.

However, there is an equitable tension between the amount of annovance and
inconvenience payments to Zone 1A property owners and the possibility that Settlement funds

will be exhausted before houses in Zone 2 or Zone 3 can be remediated. As the Court will recall,

*One half acre is approximately 21,780 square feet. And 3 x 7,500 = 27 500,
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the June 27, 2011, Final Order requires the provision of sampling and annovance and

mconvenience payments to all eligihle properties prior to remediation, and then remediation in

Zone 1A, Zone 1B, Zone 2, and Zone 3, seriatim, with the clean-up to be completed in Zone |

before beginning in Zone 2, and so on.

In fight of the above issues, vour Claims Administrator propeses the {ollowing soil

annoyance and inconvenience payment ruies for the Court's consideration:

[E]

e

The so0il annovance and inconvenience payment for Zone 1A “property”
whose components are contiguous, L.e. a “property” in Zone 1A which has the
same owners and is not separated by other properties owned by other
individuals or entities and has a uniform 'b()undary that closes on all sides,
shail be uniform regardless of the number of tax parcels that make up the
“property,” and shall be $5,000 (the “general rule™), except as qualified

beiow.

An exception o the general rule shall be when an owner has two or more
adjacent houses cach on separate lots (that can be contiguous) that are
assessed separately. Each lot shall be considered a separate property and
meriting as a separate $5,000 soil and annoyance and inconvenience payment

despite there being a common boundary between the Jots and/or tax parcels.

A property that is equal to or less than one half (1/2) acre, Le. less than 21,780
square feet. shall be considered one property for purposes of the $5,000 soil
annoyance and inconvenience payment and will merit onlv one payment,

unless the exception in paragraph 2, above, applies.

A property that does not meet the exception in paragraph 2, and is larger than
one half” (1/2) acre but egual to or jess than one (1} acre shall entitie the
owner(s) to a total soil annovance and inconvenience payvment of seven

thousand five hundred dollars ($7.500).
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5. A praperty that does not meet the exception in paragraph 2. and is larger than
one (1} acre shall entitle the owner(s) 1o a payment of ten thousand doliars

(510,000).

6. In no case shall the owner(s) of & Zone 1A property be entitled 1o more than 2
ten thousand doliars ($10.000) soil annoyance and inconvenience payment for

a single property.

7. Properties that are not contignous shall be considered separate for the
assessment of soil annoyance and inconvenience payments, regardless of the
size of cach property.

I have also prepared 2 proposed Final Order, which approves the use of the rules outlined

above In the administration of the Settlement. If the proposed rules and Final Order meet with
your approval, I request that the Court enter the Final Order. Should any aspect of the document

or Final Order be inappropriate, please let me know how to accommodate the desires of the
Court.

Thank you for your consideration.

ECGH/maj
Enclosures

ce: (with enclosures) (by e-mail)

Stephanie D. Thacker, Esq.,
DuPount Representative on the Settlement Finance Committee

Virginia Buchanan, Fsq.
Plaintiff Class Representative on the Finance Committee

Meredith McCarthy, Esg.,
Guardian Ad Litem for Children

Diandra S. Debrosse, Esq.
Katherine A. Harbison, Esq.
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- (continued)

Paige F. Osborn, Fsq.

Michael A. Jacks, Esq.

William S, (“Buddy™) Cox, Esg.
1. Keith Givens, Esqg.

McDavid Flowers, Esq.

Farrest Taylor, Fsq.

Ned McWilliams, Esg.

Perry B. Jones, Esq.

Angela Mason, Esq.

{with enclosures} (by hand delivery)
Clerk of Court of Harrison County,
West Virginia, for filing
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RES EI DUPONT DE NEMOURS &
T COMPANY, et al,

IN THE CIRCUIT COURT OF HARRISON COUNTY . WEST VIRGINIA

LENORA PERRINE, et al.. individuals
residing in West Virginia, on behalf of
themselves and all others similarly situated,
o .
- Plaintiffs,

P Case No. 04-C-296-2
Thomas A. Bedell, Circuit Judge

4 Defendanis.

i

FINAL ORDER APPROVING RULES FOR COMPUTATION OF ZONE 1A SOIL
ANNOYANCE AND INCONVENIENCE PAYMENTS IN RELATION TO THE
REMEDIATION (CLEAN-UP) PROGRAM

Presently pending before the Court is the Claims Administraior"s October 27, 2011,
Report and Recommendation for the computation of the s0il inconvenience payments in the
Property Clean-Up Program in Zone 1A filed on Octobar 24, 2011 (the “Report,”).

After a careful review of the Report, and in consideration of applicable law, the Court
makes the following findings:

The Court entered the “Final Order Establishing Property Remediation (Clean-Up)
Program™ on June 27, 2011. With regaré to the payment of annovance and inconvenience
money for houses or commercial structures £t for human occupancy and regulariy occupied by
people, which is a uniform amount of five hundred dofars ($500) per house or eligible structure,

there is no difficulty or un-workability in the implementation Drocess.

With regard to the five thousand dollars (53.000) base soil remediation annoyance and

inconvenience payment which the Courl established for the Zone LA Soil Remediation Program,
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on a per property basis, there is some uncertainty bought when 2 “property” may be eligible for

more then the base payment. The pertinent language follows:

With respect to payments for annovance and inconvenience  fthe Court Orders
the following: Owners of eligible properties in Zone 1A, regardless of size, in
recognition of the annoyance and inconvenience caused by the soil clean-up, shall
receive ($5,000.00) five thousand dollars per property.  This amount shall be
divided into two payments, one at the time of verification of a claim for
emediation for eligible Zone 1A soil, and one at the time of testing and
completion of remediation of the Zone 1A soil, and/or certification of the that the
property is safe and does not need to be remediated. The first payment shall be
one thousand dollars ($1,000.00). The second payment shall be four thousand
dollars ($4,000.00).

The property remediation program and the related annoyance and inconvenience
payments shall be based on each individual parcel for tax identification purposes
in the Class Area ... if 2 Class Member owns more than one ehgibie fot or parcel
that are next to each other, and assessed for promerty taxes together, only one
annoyance and inconvenience payment will be made for the property’s house(s)
or soil (in Zone 1A only) if the Class Member qualifies the affected property, Ifa
Class Member has more than one eligible lot or parcel assessed separately, then
multiple annoyance and inconvenience payments will be made if the Class
Mermber qualifies the affected properties.

June 27, 2011, “Final Order,” at pages 11-12 (emphasis in original).

Difficulty has arisen in the definition of separate “properties” for annovance and
inconvenience payments based solely on iax parcels because the Claims Administrator reports
that such tax assessments by the Harrison County Tax Office are not uniform or consistent, in the

sense that they do not correlate with the size of a property uniformly.

The Claims Administrator reports that some Zone 1A property owners have requested an-
additional soil annoyance and inconvenience payment based on the separate assessment of
contiguous small portions of their property which are separate for tax purposes, but visually and
practically indistinguishable from their neighbors’ properties. which are also contiguous and are
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the same gencral size but have only one assessment.  The average iot size in Spelter is
approximately fifty (50) fee by one hundred and fifty (150) feet, totaling seven thousand five
hundred (7,500) square feet. or 1/6 of an acre. 'acmrding to the representations and research of
the Claims Administrator. Some mndividuals own three contiguous lots assessed separately, and
some own ihree contiguous lots assessed once, despite the properties being virwally identical,

and consisting of one house and a jarger than average vard, Three average Spelter Jots, when

. . 5 ;
combined, make up approximately one half acre,

Allowing a Iiteral interpretation of the language of the Final Order guoted above without
further definition and action by the Court may lead to some Zone 1A property owners receiving
twice or three times as much money as other owners, for virtual v identical properties. Such an
inequitable result is the bane of Judges and Special Masters, who seek. above all else, to be

consistent in their decisions in the application of rules,

A parallel issue is the request of some Zone 1A Property owners to receive additional
annoyance and inconvenience payments for large properties. assessed once, with an above
average lot size. While the inconvenience to an owner of & five (5) acre parcel bemng remediated
is certainly larger than that to the owner of the average ot in Spelter, which is much smaller, the
benefit provided by the Settlement to the owner of a larger property. and the expenditure of
limited Settlement resources on remediation, is much higher. Accordingly, the argument can be
made that there shoujd be increased money paid to the owners of large lots, although there i5 3
counter-argument that the henefit to the owner of a large lot is already oofrespo.nding!y larger

than that to the owner of a small jox,

' One haif acre is approximately 21,720 sguare feet., And 3 » 7,500 = 22 500.
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In light of the above issues, the Court hereby ORDERS the following:

[

(8]

The soil annoyance and inconvenience paymenti for Zone 1A “property”
whose components are contiguous, j.e. a “property” in Zone 1A which has the
same owners and Is not separated by other properties owned by other
individuais or entities and has a uniform boundary that closes on all sides,
shall be uniform regardiess of the number of tax parcels that make up the
“property,” and shall be $5,000 (the “general rule”), except as qualified

below.

An exception to the general rule shall be when one owner has two or maore
adjecent houses cach on separaie lots (that can be contiguous) that are
assessed separately. Bach lot shall be considered a separate property meriing
a separate $5,000 soil inconvenience and annoyance payment, despite there

being a common boundary between the lots and/or tax parcels.
oy o N

A property that is equal to or less than one half (1/2) acre, i.e. less than 21 780
square feet, shall be considered one property for purposes of the $5.000 soil
annoyance and inconvenience payment, and will merit only one payment,

unless the exception in paragraph 2, above. appiies.

A property that does not meet the excepiion in paragraph 2 and is larger than
one hall (1/2) acre but equal 10 or less than one (1) acre shall entitle the
owner(s) 1o a total soil annovance and inconvenience payment of seven

thousand five hundred dollars ($7,500).

A property that does not meet the exception in paragraph 2 and is larger than
one (1) acre shall entitle the owner(s) to & soil annovance and inconvenience

payment of ten thousand doliars (§10,000).



6. In no case shall the owner(s) of a soil Zone 1A property be entitled to more
than a fen thousand dollars ($10.000) soil annoyance and inconvenience

payment for a single property.

-2

Properties that are not contiguous shall be considered separate for the
assessment of soil annovance and inconvenience payments, regardless of the

size of each property.

The Court FURTHER ORDERS that the Claims Administrator has the authority 1o
utilize the above rules in the determination of the soil appropriate award of annoyance and
inconvenience monies to Zone 1A Soil property owners. Further, should an unusual or special
case arise, the Claims Administrator has the authority to design z unigue remedy for the
property. in any case that a property owner disagrees with the decision of the Claims
Administrator, the Claims Administrator shall first try to resolve the issue fairly, and such
decision shall be appealable to this Court for a final determination as necessary.

Lastly. pursuant to Rule 54(b) of the West Virginiz Rules of Civil Procedure, the Court
directs enwry of this Order as a Fina! Order as to the claims and issues above upon an express
determination that there is no just reason for delay and upon an express direction for the entry for

FI'IS 8O ORDERED.

Finally, it is ORDEREID that the Clerk of this Court shal] provide certified copies of this

Order to the following:

David B. Thomas Meredith McCarthy
James 5. Armold 901 W. Main Si.
Stephanie Thacker Bridgeport, WV 26330
Guthrie & Thomas, PLLC Guardian ad litem

P.O. Box 3394
Charleston, WV 25333.1304

.
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Virginia Buchanan ). Farrest Taylor

Levin, Papantonio, Thomas, Mitchell, Cochran, Cherry, Givens, Smith
Eshner & Proctor, P.A. Lane & Taylor, P.C.

316 South Baylen St., Suite 600 163 West Main Street

Pensacola, FL 3239] Dothan, AL 36301

Edgar C. Gentle, I
Michael A. Jacks
Gentle, Turner & Sexton
P. O Box 257

Spelter, WV 26438
Special Master

.

/ Edgar C. Gentle, T11 S~ V}chaeIA ao%?ifsq

;’ Gentle, Turner &\Ws ton Gentle, Turner Mon
PO, Box 257 W.Va. Bar No 11
\ S Spe lter, WV 264758 P.O. Box 257

SpeeTal Tavrer | Spelter, WV 26438
ENTER.

Thomas A. Bedell, Circait Judge
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