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2017, which ditected thie interested parties to move filly detail and develop theix propoesals for

submission to the Court o ified schedule. DuPont’s propesal and its objections to

it aspeets of the other two proposals subuiitted to the Court pursuant to the March 9, 2017

Order follow.




perty Remediation Fund Should be Distributed to

Slass” and the “Medical Monitoring Class:™ Finul Order

Approving

. 4, 2011 Order”]. As the components of the

t
b
g
3
NG

g

Setlement were implemented, the definitions of the “Property Class® and the “Medical

onitoring Class is made up of those: persons. “who

in the Class

- currenily or at any time it the past sinoe 1966 have resided on pmvate real property

> assigned to- the designated zones of

Area for at least the minimum total residency timefs]. .

4, 2011 Order at 9. Those persons whe met the defi: ?*.‘ ton of the:

, Area. Jan,

the geographie Class

Medical Monitoring Class and complied with the enrollment provision contained n the Fmal

- Setting Forth the Scope and Operation. of the Medical Monitoring Plan [Hereinafter

“Jan. 18; 2011 Order”] beeams eligible participants in the Medical Monitaring Progran

and entitled to all the benefits of the MMP. See Jan. 18, 2011 Order at 6-7.




Upon Court approval of the Settlement, DuPont was ordered to pay $70 million into the

“twe separate and distir shied by a previous Order. JTan. 4,

1ot Qualified Settlement Funds™ establi

his Coit r of the

2041 Order at 13.  set aside $66 million for remediation of the real property

Property Class and for the “attorneys® fees and expenses of Plaitiffs” Counsel” Jan, 1 1, 2011

der at 14, After the deduction of the award of aftorneys™ fees and expenses, $34 million

¢ Remediation Settlement Fund™ for the remediation of the real W’P

remained in the “Properts

of the Property Class. Seethe June 27 2011 Order at 1.

igible Medieal Monitoring Class members who also received access to the

¢ on a “pay

or thirty (30) years af DuPont™s expens

rders and the conduct of the Claims Adinistrator and the parties implementing

the Settlemient make clear, the Property Remediation Fund is-and has been solely for the: use atid

benefit of the Propetty Class. The Claims Administrator regularly requests Court

any amounts pald out of the: Property Remediation Fund; reports the Fund’s payments and

balanicas to both the Court and the Finance Committee; and. submits annual finanei

mietmbers,

The Property Remediation Fund, including the $600,000 surplus at issue, belongs to the

Property Class. See Klier v. Elf Atochen: Novth dmerica, Inc., 658 F.3d 468,475 (5™ Cir. 2011),

24

ity of the elass™ by

nds are the prope

The: Klier court

senuneiated the principle that “settlement fix

relying on Phillips Petrotewm Co. v, Shutts, 472 U8, 797, 807-08 and 812-813, 105 8. Ct. 2965,




86 L. Bd.2d 628 (1985) (“Each class member has a constitutionally recognized praperty right in

the claim or cause of action that the: class acfion resolved.”) and on the American Law Institute’s

Principles of the Law of Aggregate Litigation, § 3.07 emt. b, (“The settlement-fund proceeds;

of the class members® claimg

having been generated by the value , belong solely to the class
wiembers.”} (emiphasis supplisd), 658 F.3d at 474,

The only appropriate disposition of the estimated $600,000 swplus in the Property

: surplus directly to the individual members of the

r interest

ygnized propert;

perty Class because these class metnbers have & constitutionally ree

in the Fund and its surplus, The Clai ministrator, Plaintiffs* Counsel and the Guardian ad

Litem expressly accept the propr

Duting the Janiary 31, 2017 hearing, the Cow

the distribution. of the surplis of the Property Remediation Fund mmlved the principles of ¢y

pres awards, particularly under the then-proposed Rule 23(£) of the West Virginia Rules of Civil

re.' It appears that no interested party contends that pres principles apply here

Proeedis

becanse the: Proposals of the Clatms Administrator and the Guardian ad Lifem and Class Counsel

do not mention the issue and call for at least some partion of the surplus to be distributed to the

! Rule 23(f) of the West Virginia Rules of Civil Procedurs bscanse effsctive on March 8, 2017,
4




Am, Law, Inst,, Principles of Law of Aggregate Litigation § 307(a) (2016).
The foregoing demonstrates that Rule 23(f) does not apply to the disposition of
the: Property Remediation surplus and that these monies must be distributed directly to

the Propetty Class.

2 The Propasals. of Both the Claims Administrator/Medical Advisory Panel zmd
Guardian ad Liten/Class Counsel are Similarly Objectionable.,

Bﬁaretha@nurcareﬂxe April 24, 2017 “Report Respecting Use of Remediati

dministrater and

Second St

joined in by the Medical Advisory

sion of Guardian ad Litetn in

Papel (“the Claims Administrator’s Proposal™) and the *Submit

5

Response: to Settlement Administrator”™s Proposals for Remediation Program Surplus” jeined in

5" Counsel and filed on May 24, 2017 (“the GAL/Plaintiffs’ Counsel Proposal”).

m below.

DuPont’s objections to these Proposals are: addressed in. tu

-,

& The l}fﬁfm’ ‘ls lﬂ&n M b '

 for distributing any portion of the surplus to

The GAL/Plaintiffs" Counsel Proposal mare clearly advoeates for a portion of the surplus

to be distributed to the Medical Monitoring Class, to the detriment of the Property Clas

olus in the

mistakenly argning that the Medical Monitoring Class has an interest in the sur

Property Remediation Fund (GAL/Plaintiffs” Counsel Proposal at 1-2) and that distributing 50%

of the suplus to “all claimants” was equitable. Jd. at 2-3.




The GAL/Plaintiffs’ Counsel Proposal atfempts to justify

the recommendation that a

portien of the Remediation Fund surplus be used to benefit the Medical Monitoring Class by

interpreting general language in the Memorandum of Undetstanding [“MOU”] which generally

outlines. the Settlement.* This Proposal overfooks the fact. that by the time the Faimess Hearing

Settlement, the language evolved

on the Setflement was congluded and the Court approved the:
and “medical monitoting” was fiot mentioned in referenice to the purposes of the $66 million of

the Settlement from which arose the Property Remediation Fund. As part of the consideration

ordered the implementation of Paragraph 2.b of the

atid approval of the Seitlement, the Court
MOU in the following language:

the circumstances that the
e, and in the best interest of

I1.  The Court FINDS in view of
ptoposal settlement 1s fair, ju;st, reasongble; equitak
the Parties.

Accordingly, the Court ORDERS that:

R

atwmeys feeg'and exyenses for Plaintiffs” Counsel.

Jati. 4, 2011 Order at 13-14

“, , . The Court finids that the most equitable solufion to funding the start-up costs of the medical

ifically on the following langiags:
‘thes totul $71 0
Plaintiffs as directed by the Court for ¢ : y i¢
medical monitoring costs and expenses, and attorney fees.and expemses

MOU, §2.b., which is & fiortion: of Exhibit A submitted during the February 22, 2017 hearing.

*The Pmpﬁsal focuses s




ing program is to have only those individuals who areé members of the medical

moite

monitoring class shoulder the burden. Distribution of start-up expenses from the sixty-six

¢lass members whe do not

niillion. dollar fund would negatively imipact those property

participate; or are not eligible to participate in the medical menitoring program.” Jan. 18, 2011

ustification. for rejecting the Claimants”

erwhelming support for the distribution of the: surplus to the Property Class a8 expressed in

See the Feb. 21, 2017 Report Respeeting Use of Remediation: Program Second Surplus Written

t Survey and Town Hall Meetings, Exhibit €, Feb. 22, 2017 Hearing and attached heteto

as “Proposal Exhibit 1.” Just as troublesome is the failure of either Proposal to address the

perty interest of the Praperty Class to the surplus, The process that is due the Property Class

hierefore notice

‘ebruary 22, 2017 hearing béeavse the Proposals, and 1

e e AN i e

ibution, of only 50%. of the

hearing. For the reasoiis ahove, the recommendations that a distr

surplus must be declined,

b. ’I”Iie Proposals recommend spending by the Medical Monitoring Program
which is riot authorized either by the law or the Settlement.

ictpants in the Medical

lus be paid to the par

Both: Proposals suggest that 25% of the surt

Program in the form of Walmart gxﬁ cardy as an ingentive to continug with fiture

Monitoring

¢ and that the remaining 2

tounids of medical testin

research: grant” to study the MMP and related date
f thie suggestions Is an appropriate use of

ertits of the Settlement.

the surplus funds for medical monitoring purposes under the law and the




Ir support of their suggestion of dedicating seed money for a scientific research grant, the

nistrator concede that the Medical Monitoring

Medical Advisory Panel and the Claims Admi

Lo

ent available data is “undetpowered”; that an epidemiology sti

be informative™; and that a “cress sectional retrospective study” such as that proposed by

“would not necessarily be informative....” The

Translational Technolggies International

Claims Administrator’s Proposal at 3-4, Yet, they propose using 25% of the Remediation Fund

third parties to review “Claimant and related

surplus as “2 seed scientific research gran

ier progesdings for the consideration of

data.”™ Id. at 3. Were this suggestion to be adopted, for

ses of any proposed research project would be neeessary once those

e and purpe

details: become kiown, and tnquiry inte the viability of the propesed research project would have

to be made, However, the present uncettainity and the necessary future implemnentation steps can

be distegardad beeause the proposal seed scientific research grant is niot an appropriate medical

In West Virginia, a claimant may seek “the recovery of medical monitering costs, where

tortiows conduct.” Syl, Pt. 2, Bower v Westinghouse Elec.

Corp., 206 W, Va. 133, 322 S.E.2d 424 (1999). Plaintiffs and DyPont reached a post-trial

post-appeal settlement of Plaintiffy’ medical monitoring elaims.

¢h 30, 2007 medical monitoring recommendations of Charles I itz HI,

PH with exceptions which are not relevant to the issues presently before the Court.

DO, M
Jonrt supervised Medival

Pursuznt to the Settlement, the MMP

Mamnitoring Fund to deliver medical monitoring services to eligible: Medical Monitoring Class

members consistent with the parameters of the Bower decision. That is, the MMP is designed to




provide the relevant periodic diagnostic examinations and testing and to eover the expenses
therefor which are “necessary and reasenably certain to be incurred” by the participants in the

MMP. Bower, 522 8.E.2d at 430,

Incentive: paymients in the: form of Walmart iparits it the

AMP are neither necessary nor reasonable expenses that would hiave been recoverable at trial

ander the principles of the: Bower decision, and the Settlement cortainly does ot provide for

partivipation rafe”  Claiing

incentive payments ‘whi

Administrator’s Proposal at 2; see also, GAL/Plaintiffs’ Counsel Proposal (*[T]he utilization of

an incentive . .. may boost program participation.”). Tt ant in & medical monitoring

penses for undergoing long-

program is entitled to-the value of the reasonable and necessary ex

is not entitled to be comperisated for metely going to the

flexm diagnostic testing, but she/he

examination or test.

The recommendation in both Proposals that 25% of the surplus be set aside as a “seed

sclentific research grant in order to review claimant and related data for scientific trends and

trator’s Proposal at 3} is not an appropiiate use of miedical

findings . ..” (Claims Adminis

idies has yet to be

addressed in West Virginia, one court has ruled on the issue and found that the costs of

¢d as part of 2 medical monitoring claim. Cook v.

ific studies cannot be recover

ar to the

ockwell Intern. Corp., 755 F.Bupp. 1468, 1478 (D. Colo. 1991). Sitni

¢ 4 plaintiff for the

Cook court reasoned that medical monitoring is meant to competisat

testin

mination atid

diagnostic exa g necessitated by a defendant’s tortious conduet, and the relief

‘akin to future medival damages.” Id The Cook court went on to explain that medical




monitoring should not compensate a plaintiff for testing or studying other persons citing

authorities also relied upon in Bawer.

Nothing in the MOU or the Orders subsequently entered implementing the Settlement

embers to participate in medical surveillance or the finding of unspecified. studies or

Proposal and the GAL/Plaintiffs’ Counsel Proposal and direct that the: projected surplus in the

1l members of the Property Class.

Property Remediation Fund be dii

Dated June 22, 2017

B DU PONT DE NEMOURS AND COMPANY
BY COUNSEL:
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Dear Judge Bedell:

T hope this letter fiids the Court well,

T‘hﬁ purpose of thig R
g OUr Fe il




February 21, 2017
Page:2

agpmve& by fhe Coutt.

Please let me know if you have any questions regarding this mattet:

Thank you for the Court’s consideration,

Clanns Admmrmmr

ECGHI/jes




CTVIL ACTION NO. 04-C-296-2
(Judge Thomas A. Bedelly

Defendants.

ndant E.L. du Pont de Nemouwrs and Comp

hereby cerfify that serviee of “DuPont’s Proposal for the Distribufion of the Surplis in the

Its Objections to the Other Submitted Proposals” has been

Property Remediation Fund and

made on the parties hetein by elecironic and regular U.S, mail, this 22" day of June, 2017,

ressed gy follows:




l _Farrest Taylm Esqmre

163 W‘ Mam Street

30441’4&18@3 st Vrginla 2035




WEST VIRGINIA

LENORA PERRINE, et al,,
Plaintiffs,

(Tudge Thomas A. Bedell)

PENIIX TO

‘Tnstitute’s Principles of the Law of Aggregate

Litigation, § 3.07 (2010}
2. Cookv. Rockwell Iitern. Corp., 755 F.Supp. 1468 (D, Colo, 1991}

Klier v. Blf Atochem North America, Inc., 658 F.3d 468 (5™ Cir. 2011)







§38.07Cy Pros Settlements, Principles of the Lawof Aggregaté: Litigation § 3.07 (2010)

inciples.of the Law of Aggregute Litigation § $1F (2010)

Priticiles of the Law - Aggregate Litlgation  June 2007 Updaie
P le 5:¢ w of Aggregaie Litigation

. Agaregate Bemleients

‘I’ap 12, Class Seﬂlemams

§3:02 Cy Pres Settlements

Commesnta

WESTLAW L2017 Thonnson Reuers, No ol b t’se‘it}é’?’:a-i UE, Govarrpreit Werks ‘ 1




§ 3.07Cy Pres Settlements, Principles of the: Law of Aggregate Litigation § 3.07 (2010)

ptes remedy only when disteiburion; of the funds directly to cluss ersbers s not feasible and the third pafty's interests

approximate those of the class members.

b Czrcumsmnms' in which the ¢y pres remedy is-qpproprigte. This Section begins from the premise that funids generated
through the aggrepate prosecution: of divisible-claims are prcsumptwely the: property of the clisy members (and that the
ssattlement has not bean structured so thatany: funds mmannmg reve:t tor Ehc def enidan '-,‘; $tartmg:from thiy vantagepmnt

or pm'pose, ﬂm class be:s of thclr interssts.

Assummg thatclags members.ean be reasonably identified and, that direct distributions:make economic:sense, fundsmay
remam beeausesame ciass membcrs seufd nof be rdentzﬁed omhnsaa’net ta ﬁle‘ckazms Underthta Swnon assuming that

thase ass moembers. Fa any event, this: Smtmn takes tha view: that in niost: cucmmstames dxsmbumns tog
betterapproximate the goals of the substantive Jaws: than distributions:to third parties that were not &meﬂy
the: defendant’s conduct.,

by the defendaut’s alleged conduﬂ. A oY prES award fﬂ a rempwnﬁ whesee mtetcsts clqsely appmmmate those afthe,: class
1s preferable to gxthar of these options.

For small.amounts, ‘a court may be nma*e im:hned tet a,ppmve an ergamzatwnas & rempxent withant aniextensiv
of available entities, whereas:a. more:exactir g sea nire

it miust ﬁnd tlfat ﬁartber dlsm'butrens dxrectly to class members are; mfeasible, and ﬁh&t daspite thom
fmd analysxs, no r.ecxpxent can. bes found ’that apprtes the: mt#rests-

ciass, regardless of haw “worthy the conrﬁ and the: parties cunsxder the, ‘proposed recipisnt to: be,

WESTLAW 2017 Thoménn Reuters Mo sl b odging U3, Governmsid Warks




§3.07Cy Pres Settlemenits, Principles of the Law of Aggregate Litigation § 3.07 (2016)

60 'pubhshed manuﬁngt, avmlaﬁks at http.l aw. o
uglaads,@yﬁ?esmasmgns pdf:(last visited Jan. 28, 2010)).

For ¢xantples of a court using the oy pres doetrine to disburse excess setilemient funds after all
satisfied, see n e Publication Paper Antitrust Litigation, Nos. 304 MD 1631{SRUY et al., 2009 V

WE&TL&W £ 2017 Thomson Redlers Fla sain o sognal U 8 Govemmment Works. K




4§ 3.07Cy, Pres Settlements, Pririciples of the Law of Aggregate Litigation §.3.07 (2010}

“ (D Ccmn July 30, 20@9@) i ‘With respect to the approval of 'settlements pmvxdmg for 3. cy pres remedy, [a prekus

dlsbursement of funds to-class membcrs ignot “emanneaﬂy waﬁla“ )

Fm authonty holdmg matawpms rmnzdymaymt be used ina mntesteé eiass action to; mmd manageabﬂx ' pmblems :

Y. Gtemh S F. &d 937, 954& (91‘%\ Cu- 2009

Fm- an exampla of the use af cy pres m the settlemenh eontext becausg of* the mf‘eas_xbmy roff direct dxsmbutfmns fo class

éﬁase anﬁgmgunlawﬁﬂ ﬁxmg ofmﬂk pﬂ@esand seekmg, inder ajia, Iewaxing of mﬂk primesm Af 1
Eqmmbk 'I*ms&s An: &ﬁ"ﬁfmw medv - Caﬁm Clasy Avtivis; 96 Yale L &59“1 {1987) ngicas
uswfey pres to distiibun part of'$1.25

dxsmmmamn cases, see. ; ' /

exxst, sed: M’ HeVS, 473 Fad at @35-436 Fa: i dxseusmon ef £ eneed £ des:gnare A rec:pmﬁt A near ay
the class, seedd.




§ 3.07Cy Pres Settlements, Principles of the Law of Aggregate Litigation § 3.07 (2010)

“is inequitable because:class members who have already been: fully compensated for their injury haveno legitimate claiin
an any nemainder”)

do not involvea nexus

Eﬁ’m o1t current Iaw, Case law: has taken various approaehes in termss: of the types of oy pres ramedies, if amy, that sre
' sdictions, a rule change may be necessary to-establish the precise circumstances: mnwlm:h oy pres

awards o may Beaﬁéﬁed

Case Citations - by Jurisdiction

mmuni Wr ws 5

af‘
"}. .
,k

WESTLAW & 207 '?%i(;“n"t‘n th}rﬁ mu Jeriert s wirieyirval & 14
g




§ 3.07Cy Pres Settlements; Principles of the Law of Aggregate Litigation § 3.07 (201 0

CiAd; 2009. Cit. in disc:, cit. in ftli., com. (b} quot. in disc. (viting § 347 of Prop. Final Draft, 2009, §”§% has siice
heen remed' see; ﬂtﬁmal Texft) Consumexs bwught a class ac!;ron agamst phac_eutwal cnmpany, nig that they

WESTLAW «w 2017 Thomson Reuters Mo olains fa crignal U8 Gowgramant Warks 5




§ 3.07Cy Pres Settlements; Principles of the Law of Aggregate Litigation § 3.07 (2010)

terms of the setﬁcmmt, which teqmred resxdual fands o bo distributed witkin the cless. Klier v, EIf Atochem North
America, Inc., 658 Fi3d 468, 474, 475, 47

notice of" the setﬂement tu ﬂlﬁ class, an;mxg oﬁ:er thmgs the settlemznf nnﬁm cﬁd tot pmwde mterested parties th
knawledge c:miaal to an mfarmed deeisio ion as ¢ o whethm: to ohiect to class cerﬁﬁczmm wd sgtﬂgmem because xt did

C.AT, 2013, Cit. i sup. Certified public: accountant (CPAY firm filed a class a&:txan mrder the: Telsphon
Pmtmnon Aet agamst attomey, anegmg ﬂlﬁt atmrney sen;t unsthzted fax advertisen

general rule, money not. elanned by alassmwmhexs wasito be used for the clagss: bmcﬁt to: ths extem p@
the charity selected did not:directly or indirectly beneftt CPAs: Fra Heoltzman, C.PA. v. Turss, |

WESTLAW 1 2017 Thomson Reulars Mo olaim b ovgenal U S Gover rment !*mrw 7




§3.07Cy Pres Settieriients, Principles of the Law of Agyregate Litigation § 3.07 (2040)

settlement and two distributions were made, the distriet: coust granted elass: counsel's motion to distribute remgining
setﬂemmt funds 6_; pres foa ehamablc orgmuzauou that pmvxded legal services to residents of eastcm MISSGUIL This

membars, Cmng § gg, ﬁze concumng npmiqn argued that ﬂxe settiement agreement was ot a ,
Masshall v. National Football League, 787 F.3d. 502, 509, 521, 522.

result. T re Chééking Account Overdeaft nga,tmm SI0F Suppl& 1330, 1355, 1355 o

I N.H.

WESTLAW € 2017 Thomznn Reclpes Mo dlaim o aiginal 19 ShovarrEn ?‘/\:’:‘3(‘56:%, : b




§ 3.07Cy Pres Settlements, Principles of the Law of Aggregate Litigation § 3:07 {2010)

Cai]actwn Practices Act by Ieavmg vmmaﬂ a.nd mswmng—machme mesmges feit dnb’ta 113
itself sither by names oras adébt mﬂectorandfam m reveal tﬁatthepurpase af tm: call Wa&deb 56
dended the paxﬁesfhﬂn fur appro :

; pase: cxt and quat mdrsc

the Principles of the Lawof Aggregate Li 7, the ¢ : . :
any oy presidistributions would be de mininiis and ware o ba niade.only aﬁer 1t was-na longer: aconom:eaﬂgipracttcal o
ke further distributions to the class. Tn te Polyurethians Foani Antitrust Litigation, 168 P Supp. 3d 985, 1085,

S:D:Tex.

Wﬁfﬁ?&;AW’ QT Vagmeon Rowters Mo clain (o anigingl U S Govermvent Works g




-§ 3.07Cy Pres Settlements; Principles of the Law of Aggregate Litigation § 3.07 (2010)

fify & setflement class, this court held ha the pm;msed setflement, ir: which cliss members with valid claims
wauld recelve ﬁhe»amount of thezr c}anns and any remai ininy unclm:ned fumds wemlﬂ hc spread hatwem thmc nanprcﬁt

Priticiplegof the Lav - Aggrogite’ ngmfon S0 Arverivan L Instivate. Reprodiced with.parmsission. Cifies editoritlentiantemants
S Thahison Meiters,

Enidof Dozrivent B 2017 Th@maom Rmtmrs No clmm m arl [gﬂlcﬂ Bl S Gavemmem
Woiks:

Wﬁﬂfiﬁw ﬂu ﬂf‘mwf r%t»m{m« Mu Emr‘ﬂ fey Srighsst UL S "'%wwrunmn Yok 11







Ccmkv Rockwall !ntem CQrp, Nuclear Reg Rep P20,53?‘ (1991)

C‘ompany, aB ; 18 &

Cive. A, No.§0--B=181.
i
_ Feb, 13, 1991
Persons: who owsn land mear nuclear weapons plant
brought action against former operators- of the plant, Qn;
metion w dxsrmss, the Dmtmt Caum Bab:ﬁ ;

that: €1

g i
hazmiaus substame, (3y aemylaiut did not. aﬂega any
cogtiizable: response costs incurred before the: action was
ﬁIed,, C4} clmm far medwal mmtonng was coguizahles

B3l

!

Cases thit cite this headuete

Environtental Law
= Covered cest&,damagts

zmd, ff the‘ enmonmental eﬁ‘acts
annot h&momtmad aéaquafely

42USCA.§9‘€07

1 Cases hat cite tils headixote

EnmpnmentalLaw
i~ Coverédcagts;damages
Costs qf medical festing to monitor fhe
htfaith effecw of‘ a refease: or & threatened
: : dous: bstance are nﬂtv

£ gm ? mem

WESTLAW «




Cook v. Rockwell Intern. CQrp,, Nu&lear Reg, Rep, P 26 53701 991)

FEEF E Sui‘ép’ 1468 BEUE
and Liability -Aa:t af 1980, § 107, as amended,

51

cmgamh}a response R — by each {1
named plaintiff prior to filing the lawsuit.
Qomprehenswe Envmmental Rgsponse,

6l

Casey that cite this headnote

Ml Environmiental Gaw
L @emgdmst&;dm&g@&

ey

= Medival treatment ahd care of pessod
injured

future' harm, and defendant may be: required
to pay the costs of menitoring, if the need
m@mtmmg xs caused by defendant's
1§ a688 o omissions. 42. USIC.A. .

this headnote

19 Cages that cite this headuote

ﬁm Mmuamms torts in: genarel
Calorado will ot :'_‘ji: & tom
fm‘ generalized

releasés afhawdous substam:es

Cases that eite this headiote

3-Cazes that cite this headnofe

8]  Danages

WE’S?L@W i *‘U?* Frigy ;am ;i,.,

w2

e Mo clen o orguisd LB &

Damages
e Mental suffmrxg anidiemotional chsmss

etafendants had, acted mgktessly s deliberaie

rerrenent o . 2




c;:akv_Rockweu miem cqrp‘ Nuelear Reg Rep Pan,sa'f (1991)

mdemmfy apphes even: 1f ‘the Umted Statas

Cages that cité this headnote

i3l Feawd

i Representations and g mgs} as amended NUSCA 5 zzmgs)

razwemen»t Aot e . .
o . 1 Cases that cits this headhote

Uﬂited States

L geq and Amountof Rcf;ﬂv&ry

¥ €ases that cite this headinots Private contracfor which Has indemm ity
agreement with the government has standing.
te asseri prow fon, ofthe Pnee Andersnn Act

17

B4 Federal Civil Procedare
&= Fraud, mistake and condition of mind
Detrimiental rveliance element of a dlafin
of mxsmpxcsentamn ar cnncm!ment must

needm be rmsed by the govemmant Ammxc
Agt.of 1954, § 170(s), as: amended, 42

sy
(18}

redi:ess or pm-sning remeéxéi acﬁon as msaxlt
of possible exposure to: radiation, and. that
many of the mlease_s afvradiatlon had thus;

eamealniem u:miet Cﬁiaréﬁo law.
2:Cases that cite this headnote
| {19 United States
{16} Umwlstntes _ = I3 T

Provision of the Price: \Anderson  Act

Pfechmmg award of punitive damages with of punitive damages, soverelgn immunity did

nit bar clainy for punitive damages,

WESTLAW & 2017 Thamapn Raulers Mo claim i atginal U 2. Government Waorks a




Cook ¥ Rockwell Interry; Corp, Nuclear Reg.. Rep; P 20,537 {1991y
755 F Supp. 7464, 50 USLW2843

Casgs that cite this headiots (24 !
£y ixmxtartton

.I%ﬁﬂni@&-tﬁ"tighﬁ orremediesin

Statutes.of Hmitations are substanitive,

Cases that cite thiy headnote

Cises that clts this headnote

[21] Damages
&= ‘gaaﬁssinn.,esﬁﬁmess

g;mumis that mard vmutd serveny pm; 'se;
although: court has discretion to-disallow an
award where, tha pmp@ses fer such damages

(26

22
 Clises thar eite thiy headngs

&1 Enﬁ:onmental Law

Pme Andﬂrmn Ast wluch mandates

stémte where na peﬁexd of lfatxm is
prmxdedmthestamte doﬁs nat app .W t"ﬁs:

enfomed a“gainst ﬁurd patﬁas-;wha hacif
of xt whexe court had no power fo issue
agpinst the former operator

14 be-ineffectual,
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Cook v. Rockwell ntern. Corp., Nucisar Reg‘ Rep P 2&,537(1991)
5 Slpp. 1468, 58 USLW 2543

Compensation and Liability Act (CERCLAY, 42 U.S.C

Cases that cite-this headnote :§ 9 W.‘ Secmd, plamutfs Sﬁﬁ‘k damages unde.r th

Attoriieys and Law Fivms.

_ e - Judgnent ﬁleé by an and and
SRR varh u lamnffs to amand, I hold tha
B.C., for Rockwell Infern. Corp. : Vg m ans. by p . woid (hat:

Ma‘ck 5. Lillie, Johre A, lestta, ankland & Eﬂm, Eenvex,

near the‘ Ré@ky F’l@t# Nuclear .Wéapam: Pla;xx:t (Rocky
Flafs) Theysueon ﬂmmwn behalfandas represehtatives
of aclass of otherssimilarly situated. No class certification

foe Andemsm and Ca!orada
ualized nedmai m:ommmng

thie: Atonic Energy Camfssion and later with the DOE,
defendant Bcw Chexmcal Cﬂmpany (an) operafed

ez sdanoeas o Rmk,y Flats,

conaealment s fafally defectwe bemuse they i .pmve
Thexe are three typ:s ef causes of actmn alle;ged Fu’st nw set of facts that would entitle them to relief and any
' i rsection  effort to amend would be futile; (8) genuine questions
f material fact exise whether plaintiffs may be entitled

&
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Gook v. Rochkwell Intern. Corp., Niiclear Reg Rep P20, 531 (1991)

to punitive damages arising, out. of nuclear incidents
oce mng hefore: August 20, 1988 and I cannot say that.
laintiffs are entitled tomlgment as 8 maftﬁr ofla.w as:

pp: 1468, 14586, 58 USLW 2543

mmatter of Baw; cw) penuine issues of material fact remain
whether plamuffs' actmns agamst Daw are: ban:ed by thie:

maﬁons for summaryﬁxdgment on ptamﬁﬂ‘s’ cla.xms for a
fand fo:fimance fiture scientific stadies are made moot by
my dismissal of these:claims.

favorabl’e o the party oppa;smg summzEry judgment.
Mrm:k. & M'zrtft&m Namwl Gas C& GIE B2 ‘2426 429

‘&eﬂy Le*bby J 18
’742: 749,. Lﬂﬁ- S‘.Ct. .?5053.. 2515, 91 L.Ed.24.202:(1586).

facihtate cleanup of cﬁwtonmsntal mntammanon caused.
by relvases of hazardous substances. Coloraddo v Iarade
Mining Coi, 916 F.2d 1486, 1488 (10th Cit.1990). To:

promote: this aith, Congress created a private cause of
action where: certain "responss costs” could be recavered
agamxt those who ‘contributed to: dumping hazardous

ite at & site, 42 US.C. §.9607¢al; Marady, 916 F.2d at

or. “threatsnéd relaase” af aﬁy “haza.tdtsuséuhstance”
has mcu § 96&'7(&){4}, and (3) such “teleasa or

of thé ;:iésses of persm subject ta CER(
provision,. § F607(a(13-(4).

studwsefexpmsufe io.hmrdo Ssubytan
Complaint, Prayer For Relief ¥ d.

cagnwable resmnsamst i‘n prmn -tu film

I hold that thﬁ costs af past-ju&gmeut fe: a‘re not‘

eaph named plamt;ff wha i assemng' o *1473 | CERCLAV
elaim, but they should be granted leave to-amend.
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Couk . Rockwell Intern. Corpy, Nucledr Reg. Rep. P20, 537 (1991}
755 F.SUpp: 1468, 58 USLW 2543 '

[} Rl Defendants argue thet the CERCLA claim “Remedy™ or “temedial action” means “those activss.
should ba dlsxmssed beeause post- Judgment costs are not consistent with permanent remedy taken instead of or in
v, owled; addttwn tor remmal actmns - tO prevent or mmiimZe=

Hawer, to: thc extenﬁ that they are, dafendants’ monons , ) . : ,
are well taken. In so: far as the complaint. seeks response raasonab]y reqmred’ [to assure that such.actions protem the
cests incurred prior to judgment, defendanfs’ motions to  public healthand weifareand the environment.” Ji
dismiss will be denied.,

 divided em whether 2 cIann for

does m}t spemﬁcally seek niedical momtamxg f:lowaver,
as plamnﬁ‘s aﬂknawladgc, ﬂm studies they enwsmn enta:l

Wﬁt’l&‘l’ﬂj% Umm{

s’ Brisf 0) (same); Coburn

ary for “[a]ny ather

Lfor

neéeséary casts éf response mmirred by any-other persont  InBrewer, thecourt: denied & motion to disiisya clain
consistent with the natmna.t contingency plan.” The  medical testinginder CERCLA, stating:
“natlonal conﬁngency plan” fs a set of regulaﬁons

CERCLA's legislafive - history
ciearly indicates that, medical
W the treaMnt

clean wp or remtoval of released
bazardous substanves from. the To the extent that plaumf& seak to
environment, r-mhMQns asmay recover the cost of medical testin

bgn ‘ if and ser-eamng mductcd 0 assess

as ma:y be nacessary tcs prevent,
g, or mitigate damape:to the
pubﬁo healfh or Wdfare or to the
’ i ‘heafth related madical tests
sary to q;a:p_imr_,- assess,

43 U.8.C. §9601(23). Subsection 23 lists security fencing,
provision of alternative: water supplies, and femporary
evacuation and housing as speeific examples. ECoburn. rejected this rational in striking plaintiffs

reguest for medical monitoring costs wnder CERCLA.




Cook:v. Rockwell Intern. Corp., Nuclear Reg Rep P 20,537 (1961)
765 F.Slipp. 1468, 59 USLW 2543 )

First, the court: stated that CERCLAYS definitions of
“response’ andt “remedy and remedial action” comtain - CERCLA was designed to facilitute the cleanup of
ng “rafsrenees whatsnever to medlcal expense& of any ‘taxm substames from the envxronmsut fdm'aiia, 916

that thesa pmvmmns are apphed
: the Wability provisions of section. 107, =’ Envt» , i

Rm(:as at lﬁmNext, the eourt exammed CERCI.A' wﬁhm the: purview oif sedtion 95@1(@5) Such tesung
‘ ive histos 1 ] ’rs dxsﬁmt fmm the health assessment studaes avaﬂabfe

expmsﬁs or property or mcuma Icss " Ia: (quotmg 26 tmmg, it wmﬁd be: incomp:; ;
CongRec. 8314864 (daily ed. Nov. 24, 1980)). Finally, allowreravery for thwom of such t:ests CE
the court. expressly refused o follow Brewer s holding  F.Supp. at 904 n. 18,

ﬂ;ai‘ maciwal testmg»-may constitute 8’ r&s?onse” GOst;

mamm., -assess, for] evaluate a releasa of‘cantainmatmn
fromy the site.” KL af 1671. :

w petition the Agesicy: fmz ’I‘mdc Substances and steasa

R.egistry (ATSDR) for a Bealth assessmant af & gwren

clam hemum “Congrm surely dxd' gt intend: &to createan
overlap: between traditional state tort. claims and a ‘vew”
- CERCLA federal toxic tert action.” I at 1250,

Dilores Sehmrkalk, Richard and
Sally Bartlett, and nwmhexs o.tt‘

medmat testxng necessary to mommr the ermmnmemal’ S T T SR,

Amended Complaint, § 118
effects of z release or threatened release fall within, the Amende plaint; §
defimition of “rentove.”
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Cook:v. Rackweﬂ Intem Corp., Nuc[ear’Reg Rep Pzn 537 (1991)

Cenclusory allcgahons which tnerely mirror the: terms of 630 F.2d 1383, 1386-87 (10th Cir. 1980). See also Blinider,
‘ Rub L & Co. . Umwd Staw,; SEC 748 an 1415

will assxst n the pe _

of these: actions: There: has been
extensive litigation over which types
af respmse costs: are reeﬁverama

pkmnmffs have mcumaﬁ no cng:ﬂzable espmsa aest;, it

case.... It therefore makes sensew _
impose a pleading requirement. that is appa:ipmte to dispose of the CERCLA claitn at the

a clalmaut must allege: at: Icast one

th athcr d if ‘plaintiffs have incurred
; ents 5o nndue burden '

LA, C;‘bmpate

Ruksd reqmre is ’a shom and phm stateméﬁt of the
clauu thait witl nge the defendant fair nehee ef what the

(attemey f‘ees net recovaabhe by pmram parcy Hﬁwever;
even assummg that attornegy fees arg tem\mahla by a

af cimumstames, ocaunenees, and events in suppm of
the claim being presented.’” * MeGregor, 856 F.2d 4t 42
(quut:mg 5 €, anht & A. Miller; Federal Practice.and

therut 1% gninecessary to mcur attomay f ~_ '
enforcement proceeding, A plaintiff who has mcumd no
eosts; except for litigatien expenses, prior to the filing of

mere condumry alleganons thaf ttace t;he Iangaage of
the statate. “[A] complaint in a. complex, multi-party: suit

may require mere information than a simple, single party
- case.” Mowntuin View Pharmacy v. 4bbott Laboratories,

W’Eﬁ’f&fk o917 Thognr Mmi _— mim i o k,!mxi J 5 \C:zum 215l mmi Wiricia 1%




Gook v Rockwell Intera. ('.:s:w;:;.,i Nuclear Reg Rep, P 20,537 (1991}

& CERCLA action has Incurred no “necessary custs of

response” under § 9607(a).

days The cmﬁplamt must plead at Ieast ane cagm:zablo
respanse cost incurred pﬁor g} the ﬁfmg of ﬂm actmn by

and Stapd‘-ieﬁ” and

Pbggy Sandoval (wllecuvelg, the': Sandovals) plead &
claim fnr medical: monitering and! bealih studies, not
umfer I{CJLA  but uudgr Priee Andersomd -Caima;do

ef‘the popzniatwn m iradmantm and ather hamdaus
substances.” Amended Complaint at. 24, Rockwell mioves
to dismxss then: claim for tbﬁse genzrahzad scxenﬁﬁa

anaty; ( £ ﬂheory beea,me, unﬁex
txonal fort th xyt, ‘physical injury must be proved as

suffered because of fear of: centractmg % toxie expumre

disease: See, e.g., Sterling v. Velsivol Chemical Corp., 855
F.2d 1188, 120 - 983) {apmymg Tennzsse
Other couits have recognized ¢

L & L Muviie Seivives,
' 8‘6)‘ C‘a“urts have a‘i’sa

futum hatm See eg, Hagért

‘medical moﬁngseeksm recover cml' the: quanﬁfable
«costy.of periodic medical examinations necessary wdetest.
thec onset af" physwal ha;rm, wherees an enfianced | risk

services, *1477 As sux:h 1 nmad oy anaI ze the tort af
medical monitoring,

medicak momtmmg Wag e&used hy & defendantﬂ‘s.mrtwus
actﬁ- -m' nmxssmns, & defegdan_t may he reqmred to pay

i mﬁng thmugh a red hgm- ‘Yones lands aﬁ is ead
mﬂ: some force., Understandably sﬁaken Jones enrers

Puoli Raileoad, the Thisd Cumrt'f*e lowed the weight of
authority and prediefed that the: Pennsylvania Supreme
Court would aflow a cause of action for medical

21 7
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Cook v. Rockwell Intern. Corp., Nucleae Reg. Rep. P20, 537 {1991)

755 F. Supp: 1468, 58 USLW 2543

rionitoring. 916 F.2dat 852, Thewourt listed thefollowing  effecfs.” Apain, theallegation ofisrerisk ofexposurs and
elements necessary’ to establish a cause of action: for  nof exposure in fictis inadequate,

medical monitoring:

intiffs might be ablg 1a correct: this pleadmg

ineressed msk of c@nﬂacung a seriws latent dised se‘

ii. That inereased risk nwikes periodic diagnostic
miedical examimations reasomably-necessary; and:

N Mamtonng and testmg pmcedurﬁs exi: bich make

monitoring, 1 do ot believe. \ .
Court wanld recognize: as cognizable plaintiffs dlaim for
generalized scientificstudies.

Althongh Colorado has. yet to do so, I conchide that the
ColaradeSupreme Court:would probably recognize, inan

appropriate-case; a tort claim for medical monitoring.

tésta actually admmisteted”)

P}ajnﬁﬁ‘s hawa extad no. authonxy for their common law

Ps g;aph" 17 of pmnmffsf amended mpmnt seads in
part. ‘“defbmia‘.nts Imrﬁ cs:used a rﬁrfc of m‘u:ry to

hes case f ! "jged mjury‘ is expamme to i haxardeus
substance. Aceordingly, the:allegation of “sisk of injury”
sﬁnply means risk of exposure. Mere risk of exposure is

days.

mesmtly uured nsk af hamn fmm advarse heahth

fi,J i fo o n;xsmi S Govermmmen Werks i
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c;:okv Rockwell Imern Gerp Nunlear Reg, Rep, P29537 (1991)

The requisite intent is present where: the actor desires
tomfh [ severs exm)ﬁonal *1479 distress: and knows

3 that thc ematlonal ,"fiess.

Onewlio by extreriie and owtrageous a high:deg
eonduet intentionally or recklessly will follow.™

causes severe: emotional distress to
another issubject to Hability for such 2 W
emotmnal distress, and if bodily (Second) of Torts §46, comment if,
hatta to therqﬂm results fromm i, for

The emmpfamt daes nat a.llege that defbndam1 mtended

Rugg, 476.P.2d at 756,

[1} The tort has four elements: (1} defendant's conduet
extreme and oufrageous; (2) if mustbeintentional  Phaintiffs have moved forleave to amend their cotaplaing
) it must cause emotional cﬁstress‘ a,nd {4) under Fed B.Civ.P. 156a). Such: leave should be fi el
ressrrust Maki Mol granted, Agly, the motions to dismiss the
girapges elaim will be dened provided that
adequata amended complaing within 20

Defendants, argue that plaintiffs' claim of outragsous
canduct should be dismissed for four reasons: (1} plafntiffs
da not alltga any conduct on the pm:t of defenda.m

plamtﬂ's do fuio] allegefthat either of the defendants aeted

with. the:requisite.state of mind. o N .
H3[ [ Detrdmental reliance iv an ei‘_r

mxsmptesenmﬁcn or aonmhneut c.laim under Clal;

efendants” second argument I8 also witheut serit.
Df:fendants maintain that conclusoryallepations of severe:
emotionall distress without factual allegatwns which.
mdu:ats the natuxe ar extent oﬁ any mental ing

(3] Plamﬁffs;' aﬂegaﬁwn of datrmiental mliance is. that

nfs' thitd argiment is perstasive. Severe
smotional distress is an-element of the torf of outrageous:
conduct. Plaintiffs have not pleaded this element. The:
complaint is thus defective,

[12] Defend

passage of ﬁma” Ammded (i‘amplﬁ;il‘t' :;t Tﬁ[’
Such allegations may counter a statute of Hmit

Defendants' fousth arpursent is also: ‘persuasive, defonse. See Firse Inferstate Bank, NA. v Piper Alrf.‘mﬁ
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Gook v Rockwell liiterin. Corp,, Naclear Reg. Rap, P 20, 537 1994}

‘754 F.Supp. 1468, 59 USLW 2545
Corp., M4 P2d 1197 (Colo.1987). However, these of indemnification covering such
allegations: are insufficient as a matter of law to establish ingident....

demmental tehanoe Wermm v Malorne, 750 Snpp. , ,
: . » PR S This secffon “shall become effective on: the: date of thy
enachn t of this Aet [Augnsi 20 1988} and shall be:

mclear i cxdmts occurrmg on.

laintiffé again request leave to fileanamended complaing
ander Fed R.Civ.P. 15(h). Alfhough leave to amend'is to
be ﬂ'eel;y granted, such. Ieave need nat Be: granted whem

Z_ﬂ, 1988 It is not. cumesfed that
"ty- agreements: wuh the Umted;

suffmd by ptamtlffs is: msufﬁcxent ‘&s a mattet i
emablish thrs elementz of thm clmm A;mendmg ﬁns caum:

(17 This construction of the statute is supperted by
E ! iy m seatmn 221@(5) The Benate

e Sta’ces is obligated to

make payments under an agreeinent 2 . ‘
punitive damages under State Jas i any scion. tht

WESBTLAW 4 5017 Thomson Hewlers Ne clain o arigh )‘ ’%w‘rmrsxe‘né v\‘m HE 35




Cook v. RackWell lntem Gorp Nunlear Reg Rep. P 20,537 (1931)

involvesa nuclear incident if' the action iy brought against oceur withiti any refatively short
a Department of Energy contmctor, subcontractor ar period of time. For instancs, thie
supplier indemnified underthe Price Anderson Act”). steady expusure f,o radiahun, such

Paintiffs allege numerous. veledses €hat can be
pmpam&d in time before August 20, 1988. As such, these
ocoutrences do not fall within 42 TU.5.C. § 2210¢s).

afuse efpmpertg ansmg out af ,
or resulting from the radieactive,
téamc, explosive, ‘or mhcr hazardous

*1481 While:most incidents will be
happenings that can be pinpointed:
in. txme——-—such asa runaway Teactor

mdemmtee” of the Unmeduﬁta _
Act authorizes indemnification agreements 42
§ 2210(d). It authorizes the United States to “take=

WESTEAW & 217 Theamson Redlers o glaim o angivsd 0.8, Government Works i4




C(mk V. Roekwell inferm.. Corp.. Nuclear Reg. Rep. P 20.53-7'(1991)

agreement does not cloak a private party with sovereign
ael-i 4__1{}4‘,

These distinctions make no differetice. Sovereign
imrounity ‘attaches only to, “claims ... that by thely nature
natst be paxd fmm puhhc ﬁmds not actions dxrected

damages are not avail, :_’le hera sitice theyA “old nat
possibly serve any of the purposes for which: [punitive]
damages are pemmhle R,ackwell's Memorandum in

' G‘rze;;s. 841 F.2d 4t 1046

Moreover, before the 1988 amendments to Price
Anderson, the United States was permitted, but dot
reqm:ed, to- enter into: mdemmﬁcauan agreements. 42

staires bacawee the pmfaw pm‘y had an mdemzﬁcamn
&gxeen;ent with: the United. States. The Court stated, “if
[p]amtiﬁ] haad |8 canse afactmn agai’nsf: ’[the pmate—pa‘rty'

Defendants’ reliance on cases holding that sovereign
unmumty“ applxﬁs whcs:e a judgment Will expend ﬂzsalf

:Smtes, it wmﬂd be agmnst the def’endam& Atiy
monfes would not go:te pay the judgment, but fo pay
'defendants based on an. mdependeat contract. Th 258 are

under the Pnc:e Anderson. Act Tﬁis ;daspute: zs
beeanse bmh Cel‘_ ado

legal mlury knows ot in
euld have knawu of

Defendants also.rely on lu ve Three Mile Islind Livigation,
605 F.Bapp. 778, 784 (M.D.Pa. 1985)* §n whicl the coutt
drsaliawed pumtwe damages based on thc govemmcnt’s

Cir.1088).

The pames farther cfxspute thther the Prm Andezson

T Thamsen Rediges Mo oltin o arignal WS Goveniment Warks. ih




Gook V. Roekwell Intern. Corp, Nuclear Red, Rep: P 20,537 (1991)

755 F.Supp. 1468, 59 USIW 2543 e
diversity claims, On the theory that the Price Andetsan
Act js “Silent” on what Hmitations perfod should
a,ppiy, Eow cantcnds that Cole Revﬁtat § 13»8&192(1;)

Q. Tgunition: to Prﬂvem Futther Refeasej

Auderson does: pmwda & period uf Ilrmtanans‘ Thn Bnoa
Amdersan Act manda:tes apphn:airon of state snbs:antWe

[25] 'The parties also dispute whether claims arising.
bef' re._July 1 198& are emcred lgy & six year statute af

Eu‘ raleascs’“ from' the pié’nt.v

Plattﬁ’s arguﬁ ﬂlai Rmkweu ean be amered to

L0ty uf m:tmn acorues *148% gavems the ﬁmﬁ.mfthm
which:a civil action must becommenced. ™ Rausehenberger
¥ l&zdm&}* 7@5 P.Zd @G 8§42 CCQ!Q 2957} Hme,

put & reasonable peréan on. constructive notice: of his ot
her c[mms Pang before even 1984 and, thus, all thc: claims

granted.

Dow's moﬁon for snmmary ju&gnxxent bascd of tlwstatute
of imitations is denfed,

WESTLAW 42097 Thoimson Reutars Mo slafim o oigingl U5 Geveinmen] Yorks 15




Caak 2 Rnckwell [ntem Corp., Nutlear Reg,; Rep P 20,537 (1991)

(@) defendants’ motions to dismiss the misrepresentation

are A, 5 defudams' tions f ent on th
otions w dxsnrxss the g 3 t:v rxw‘o s for snmmaryjudgmn on: the

.monitenng are DENIELS
CERCLA claims that seekv ta recover the costs of‘
:m:dwa.l testmgmemaryw mqmt“e;; thes envmmmtmtal

(6) Dow's motion. for summary judgment based oty the
statute-of mitations isDENIED:

RN pmvme& txm plaintiffs fle an ades
amended complaint within 20.days;

) Rockwen’s, motxon to d"mmss: the pomun Qf pl

amended complaint

AlL Citations

€3) defendants motions to dismiss the outrageous conduct
cltim are DENIED provided that plaintiffs file an
adequate amended complaint within 20:days;

Nuelear Reg. Rep. Fr20;537, 755 F.Supp. 1468, 58 UISL.W

End of Document 7 Thomson Reuters, e dalints origingl U8, Govgimment Werks.
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Klier:v. EIf Atocliem Nerth America, Inic., 658 F.3d 468 (2041)

Edith B Jores;, Chief Judge, filed & coneurritig opinion.

i

ec'urt

INC;,. Defendant—&ppeﬂe&

No. 10-20805,
I
Filed Sept. 26, eo11.
|
Revised Sept. 27, 3611,

campensamn for ezposure ta arsenic ami other ﬁoxrc
chemicals allegedly emitfed by the plant. Case was
remmred, and a satﬂzment ~agreement was entered

: : et tbrce subclasses,

next. best eompensaﬁén use that 1s, for tﬁe :
aggregate, indireot, prospective benefit of the

$830,000 unmsed; the United States Distriet:
Southern District of Texas, Lynn N. Huglie
t@ Cy?tes doctrin ,ordemd fhatthe

13y

had a stillbori, chﬂd appealedim -

(Holdiog] The Court of Apeals, Pulrick B 21 Casesthatiie s headsiote

[ Federsl Conrts
= Questions of Law in Geticra
F’edera! 'num

Reversed and remanded.

makes an error efIaw o applic
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Klierv. EIf Atochem Notth Ametica, Inc., 658 E.3¢ 468 (201 1)

Tegal stgndard; as torerrors of the latter type, dxsm'buuans to class members where it is stxll
review by:eourt of appeals is de nove. '

2 Cases that cite this headnote

iew of the-district.court's
ambiguous setlement

L]

(61

F‘ad Rules Gl mmu;e 2, o U

& Cases that cite this headnote

@w Construgtion; operation, andeffeet;

Ghnsﬁtnﬁﬁnﬁtshm litog f:nmpmmxse amé Satﬂement
¥+ Compromise and settlement

A oluss action settlement gengrates property
interests, and each class member has a
comstitufionally recognized. property right
tha elmm ar canse of‘ aeftmn that thc cim's

_B‘mss a dxstm:t wurt"s authority to

st &ﬁ followed by the* emtrt and! tha
patﬁes a:hk‘e Fed Rules Civ.ProeRule 23, 28

181 581

Beeanse settfement funds: in a class action
settlement are the property of the class,

,mm V«.’»c w«, M ehsm by o :wms U = uﬁvémmem Warks P
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Kiierv. Eif &tochiem North America, Ing., 658 F.3d 468 (2011)

it to effectuate the goals of the litigation. was pro:rata. Fed Rules Civ.Proc.Rule 23, 28
Fed.Rules Civ.Proc.Rule 23, 28 US.C.A. USCA.

Cases that cite this headnote 4:Casey that-cite this headnote

[r2j

for Appeﬂani

Lewis Cmper Sutherland (argued), Knox B, Nunnally,
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protection from the claims of per
hy fhe toxis emissions rafm fnd

wha hiad suffersd | iy physmal mlurf at
. nme ef agreement did not use $830,000
alloeated ﬁar medwall mommnng coutt

pmtacal fm: setﬂemént distnhntmn stated
that money left over in any suhclass ﬁmd
sheuld b@ dzs&xbuted to cIa”f., ants in

i f‘subclass whasemembets had suffersd
injury, and members of that subclass had not
been fully compensated, as their distribution
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the(_:_lass suif, Persuadedhytheﬁmtcmtmﬂon, wcda nat -who ved or worked near the plant between 1973 2nd
the ¢ 1995 amé haducaﬂtra 'ed any fqrm of eancer, endured

and. remand with mans that the dxsmct eemrt order [l &, Wa emb '
that the: funds be distributed to the subelass comprising A. Kher had lived close to the pilant and suffered fmm
the mast seriously injured class members. pen” h' ral neurqpaehy and Ieukemia, the: treatments for

o ; : ¢ fo Subclass B as the “nmsanae-expasumifuuue olanns”
and a class of others s:nnlarly situated, they smxght sube}ass. If ﬁs mmbers met proximity-to-plant and
mmpensatmu for: expﬁsm*e to: arsmin and mhwr taxw : d d i

subcsla‘ss mamhets who efected et to parﬁmpafe in the
Program. Rcspansxve fo the :fsk of Ia.tent ﬂlness, the

jﬁnmwtmm -

Setﬂemenﬁ of t}ns agmg sm;t had several 1tcratmns as it

mtér dnveloped ‘an axsemwel 2.
for w&wh thay ccmkf meat standmfs af

where the predomman‘t rekcf semgm s anamxd afmaney
damagﬁs, class ceriification. must prmd thmugh the ({b)

of Subelass C t‘or property damage amd dimmmom m
property value,

a re’éugtmn re,ﬂwﬁng .tha valuez o,f mdmdwal. sexﬂements
reached with: opting-out class members,

B The pmgmm allmszed members of S‘ubclass ﬁo
fﬂrega receipt of a small cash payment and instead

settlement. 'l’he agreement alloeated $23.344mﬂh«m to aroll in a program through which they would receive
Subkclass A, which was defined to- include all persons reguvar chevkiips avid physician visits over @ five-year
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petiod. The aim was to assist members of fhe subtlasy
in monitoring their health. for any indication: that they
were: developmg an arsenic-refated illness. Two primary
faatm:s contnbuted tﬂ the pmgrams tmt exhaustmg

Sé;:bnd, it the coursé of thiy momturmg, 1o sigmﬁcant
health problems were *473 found. Among these whor
xmtinlly clmse, to partmpatc, dmand ﬁ:r monrtof g

As aofivity i the case subsided, ihe seftlement

admmmramr I-'ﬂzd 4 statusire

vt in whily he stated that

d;smibuhon of zemn;nng f’unds Ta]ﬁng F:5:8 meiﬁheably
narrow view of their duty to the dass, class counsel did
nat respund 'I’he defendant propose& seven enﬁtm as

ropisal, He urged that the monies
set aside but not dr:awn town for medical monitoring
be: distributed pro- rata. to: members: of Subclass A. Klier
arg d that an aﬂdmonal .dasmbutmn to the; mem"

: arpued that the dafendanﬁ's pmpased
,ehantras were not proper xeczplents nnder vha dqctnnemf’

In April 6£ 2010, some eighteen years after this: Bi{gation
commenced and fourfeen years afﬁer the clvsing_-z of
the plant, the district court erdersd distribution of the

d:s‘ et co v_.__,aﬁen dispase of th‘esn unnlmmad f‘mﬂs by

remaining funds to three of the charities proposed by the
defendant: a scholarship program. called Askema New
Hmzcms thalarsmps and two museums The: court then

.fundas fo other mamhers of the class, the court never
addx:essad Wa prxmary request that the monies be

ezthnr eammt b& kocaﬁed o decﬁxm to filea ciaim Faderal

nﬂme Emm the Nﬁtma;n :
expression, ¢y 4T prey aamme
po;mibt‘e, ’whi@{a means “as. neat as

purpose as: mear as possxble tc
the legitimate ohjectives underlying

aenann Feslirs Nl}
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Klier v. Eif Atactiem North Ametica, ine., 658 F.3d 468(2011)

the lwwsuil, the fferesty of sy to class members.” * Wihere it is stil logistically feasible
menthers, and the interests of those and economically viable to make. additienal pro rata
miilarly sicuated. ® istributions to dlas iembers, the district court shmﬂd

_prc#xde a wmdfall to. class membm wit] hqm,, cid-
-damages elaxms that were 100 pement sat:sﬁed by

1 the class-action cﬁntext, i ¢y pres dls

_ i nﬁt passihle te put th;)sal. ;
i ‘m 4 benefitting the:class members duectly

¢ (st - of uncla i settlensen ) ez Becausea dxstric‘ﬂ court's authcnty o

funds Byd&fimhsn.adismqtcourta yases its diseretion: ‘

when it makes an error of law or applics an incotrect
gal standard,® As to errors of this latter type, our

review is de nove,” as i our review of the district

court's; interpretation of an. unambiguous settfement
semant. 1

fme exercite af cy pres, bsut a detenmn
A. _ the settlemant agreement's many provisions: def“me the
class's: pre perty interests.and allocate: those interests once
created.?” The terms: of the sel it agresmen

always: to be given, controlling effect. A Cy PrEs COMEs
on: stage enly to rescue tha abjectrm ot’ thc settlement

61 [7] We begm aur analysm with. 2 refurn to basic
i ' | explain, these core prmmp!es

Civil Progedure cannot work as substantive faw, ¥ This
pare stricture demands a narrow construction of Rule
% -wh.mh st be “appﬁ'aﬂ w:ih the interests of ahsent

H3] It is appatent ftom its structare that the settlernent:
wntm:t hﬂtwe Arkema and the class contempfated

4 the pic '-'cypres dlstnbutmn“toa
thtrd party of unclaimed settlentent funds is permissible
“only whex it is ot feasible to-make further distributions

o
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ﬁmd “shall be distnbuted pro rata to all Claunanrs in

that subclass.” Arkema argues that this ends the matter:
Abiding the contract, the distriot. court had no anthority
to allrzrcate ﬁmds not drawn dewn by ane subclass ta éhe

and had not

Arkema's argument is flawed at several junctumes. To
_begin with, Arkema concedes that paragraph27s direstive
muld nm: hzve been foliuwed l:'terﬁ* ihe k:fwvex"ftmds wete

foll@wed 1f.’ n: i not Fcas’ble m dﬂ §G,,

Even if the Pratocol stopped. here, and it did awt, the:
contention: that want of feasibility freed the district court

dxsmhutad iz gy pm " Quite tha oppusite; the *4’17
distriet court's, decision o distribute fhe nnused Tunds
via cy pres fmds no suppert n fhe text of tha setﬂement

for the beneﬁt of the Seiﬂement elass Membiers.” ™ This:

pmvmwrr isbuta lnmted grant ef amhe»my to thedis pict

on ¥ subclawbyesubeiass basxs If it iz not Eeasxbre to
d&stubute the fux:eds under paragraphf 2%, pamgraph 28

miney to someoneelse,” ¢ and Arkema falls silent on the

téality thatit was feasible to allocate thefunds to Subelass:
A.

This is enough, but there is more in this Protocol.
Paragraph. 29 further provides, “The Sep ;
Administrator may petitivn the Distriet Court fm‘»
reallocation of available funds among the [subckasses)
on & shawing of gond cause if . - he detemunes

seekmg Ieave m disburse auy
elass members, “pamculatly those

. dmal-memtonng ﬁxnds unused by
class B to membexs of ether subelasses

The very structure of Subclass B supports. the entitlement
of Subclass A, As we have explained; Subclass. B was
qreated to address the fears of latent disease harbore& bzy

QEDE Th

WESTLAW

rmon Rewlers. Mo slerb B oigewl U8 Governmient Weoks. 7




Kiierv. Eif Atéchem North: Amierica, Inc,, 658 F.3d'468 (2011}

person. Members: of the former had already fncutred.
physmal mjury Members »of the latter were: asymptomatm;

xmt mﬁmfest tkenmrves' amang mzmbexs of Snbctass B,
the alreadydight nseof medical monitoring by itsttiendbers:
declined even further, leaving the funds now at lssue
xmspent By th 'greement, thesemom were to provide:

nbers. of SubelaSS‘ A, 'by contrast, were pmhlblted

from later opting out of the apreement. Res judi
gmteatwn against their claims. was the most valuab&e,
consideration Arkema received in exchange for agreeing:
to the settlement.

pmperty mﬁexes  created by the Agzeement and tﬁamby
canstrain the district court’s diseretion in. dispesing of
that progerty The Protoeol is an affirmation that funds
j ocated to a particular subclass: are ta be useﬁ;

the funds be reallocated tevthe: members of Subclass A.

Our demsxon lies: comfmmbiy w:th pmr demswm of fi

: 1 -Sz
& appraaches to: the mle cxf the feﬂeral
; . Judge it the:distribution of monies left nnclaimed
aft:er a' finist; s §

mused by a partioular suhcrassvzg *479 Subolass B's
failure to fidly draw down the medical-monitoring fund
did. not constitute ar abandonment or, relmqmshment by

thié dlass of its ¥ i the settler T
funds: were wiused! by Subclass B Bot uuc}ammvd by the

élass as a whole. Proceeding from the premise that
the settlement of damage claims in a class agtion both

WESTLAW. £ 20%7 Thomson Reufors No st to mrigiat LB Goverw

Creates contractual obligations and defines property, we
have emphasxzed the temts of the settlement agreement as,

is safficiont ta carry the day. First, Arkema argues that
paragraph 28 of the Pretceoi authonze& thﬁ district cﬁurt

remmning after the inifial distribution. In édditmn,
Arkemas angmmntf tums a bhnd eye te the Ianguage
3 36, wiitch

was nm: beygnd. thi scape m‘: ths. authemy that the
Protocol conferred onsthe district court.

not mean that they have: been fully o ated As
; atter, “fow seﬁlements award nm percent

those ¢lass menibers.” = Moreover, tlw Agmement does
nm: evc;z purporf tn pmvxdc full, md: ..duaﬁzed *480




Klier v, EIf Atdchiem North America, Inc., 658 F.3d.468 (2011)

some relief. Tt valued each injury in relative terms, not  charitable gifts that would otherwise fail.™ B re Aivline
absolute terms.. _ th:iwt Cammn Antztmsz Lifig, 307 B.3d 679 682 8th
& It i .axted mta tha class action

dubicus to ppty % dmtﬁne assoma

All agree that zddmonaf distnbu‘tmns fo the‘members af

Subclass: B were not ecpnomically viable. No proposal -’dxsxtmn ofas gxft fies ‘she ntirely urrelated, conte
before the dzstnct court would have aﬂawed Subelass: B:

“&}smbuums to class embets better apprommate the ¢ : deseril
goals of the substantive laws than distributions fo third. a3 “bmdly nﬁsnamei "}
pattxes that were: niot dtmc:tly mjured hy the defendant‘

The appm"tumues for abuse: haave been repeatedly

lacate th 'Szam@ngtﬁe subslasses of t‘he elass.tﬁat
gemrattd the settfement firad,

entities dealing i the distribution and selimtatmn of I ,__ge
sums of money creates; an appearance of impropriety.”).
Sea In e Pharp Imz‘mt Avemge %aiemie Prme

with instructions that the residial ﬁmds e distributed to
the members.of Subclass A cansxstanﬂy with the terms of
the setﬂemeniz agreement..

»dfstrtbutmns, “giving the money away o fa nnte
charities with fitile or no relation to the
ng 1 ga'. I is inapprepriate and horders on

idl, When Judggs Get Gen;wm;

EVERSED:and REMANDED.

) ’ Krusger & .Iudd A. Semtta, Maney Ftﬁr th%mg, Legal
sinbothant's sble opinfomand in the 'I“nms, Iune 2, 2008; Sam Yaspa, Nﬁtﬂ, cja Frex
conglusion that.the mveeaﬁonafeypmaherewasan sabuse : Y {eth o)

I;;funenr m Jodpe E

‘ ble, under the’se Paﬂi@ﬂlarfms’ anly

it. It is txme f'or aaurés ta rathmk the mstxf'wauans of the
As Judge Higginbotham explains, the ¢p pres doctrine  practice,
iariginated in the ficld of trust law “to save testamentary
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The panel opmmn ’halds that 'che Rules Enablmg Whether cy prey distributions violats the Constitution or
3 ' - it Rules Enahling Act has nat, tu my knawladge, been: fuily'

that district courts should avoid e logal tionis
that assuredly anse Wheu _mdges‘ WK d snrplussﬂsetﬂmeut

of weparation at" wers bﬁ%
emplaymg g Federal Rufe of: Cm[

comion pracﬁce amang many
courts, scholars, and members of
the public fo view the modern class
a@tim as a &e&sﬁnﬂ"mg devnze

Sherﬁy thcxwfter, Seuthwesténd elass o ered-a
satﬁemcntfhatwanld &mdetheremammgl“ ds betweeti

detio de’a‘ice Ay do 1o more: than
enforee existing substantive: Iaw as
pramdgate& mth_e;r by Cmgreas or,

élaés action direc o aaiviol‘at"o'z- t‘d pay

Redish at al, mpra@ at &3 (ﬁmmnaw omitted). €y

Southwest's equitable
tﬁat all the meney i

an Amcle III pmbiem by trmfomnn:g “the _udlmal
process fmm a bﬂa:crai pmv te nghts ad]udicatory

subseqtmnf proceedings should th§ distribution somhaw
g0 awry.
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of funds from defendants beyand what they owe fo. the
partiexinjudgments or settlemenits.

requxmd to sansfy classmambers‘ clmms Gther uses af the
| fuﬂd&—j? pm rata distribution o ethex; ‘class members, an 1 All:Citatons

escl‘xeat,tg ﬂxg_gwemmmf, a bonus tﬂ-’cﬁsﬁamml, anda

¢y pres distribution—all result in charging the defendant 658 F.3d 468

-
a

See genarally FED.R.CIV.P. Z3(c)2)B)().
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3 , NCIPLES.§ 3.67(b).

38 I1§367cmtb.

34 n

1 Alleast:one court has:concluded that “’ﬁuxd recovery” judgments—which differ matedally from ¢y pres distribiutions-do
riotvivlate the RulesEnabling Act. See Sehwab v. Philip Morris UISA, fne., No, GY 041945, 2005 Wi, 303255/ . E;,Q N. Y,
Nav. 14,2008)

2 This approach, of course, was:not available in:teday's case for reasans: explained in the panel opinion,
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