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INTHE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

" LENORA PERRINE, éta al,,

Plaintiffs,,

Case No., 04-C-296-2
4 Judge Thomas A. Bedell

E. 1. DUPONT DE NEMOURS & :
COMPANY, et al,, -
. Defendants.

ORDER RESPEC'ITN G MODIFICATION OF THE PERRINE MEDICAL
‘ MONITORIN G PRO GRAM

Presently pending before the Court are the following: (1) the September 15, 2017, Report

of the Claims Administrator and the Court-Appointed Medioal Monitoring Advisory Panel (the
"Pancl") ) the September 15, 2017 Plamtlffs Position Regardmg Testmg and Modifications to
the Medical Monitoring PrOgram (3) the September 15, 2017, Submzsszon of Guardian Ad
them Regarding MMP Modifications and Remaining MMP Issue; (4) thc September 15, 2017
| Dupont's Opposmon to Part of Request to Supplement Medical Monitoring Program; and (5)
Res;ponse of Dupont i Support of Opposition to Part of Request to Supplement Medlyal
Momtormg Prqgg;m, Wthh said Response was to be filed by Order entered contemporaneously
with the submlsswn of the Courts November 6, 2017 Letter Ruling. T.hese submissions are
regarding the possible modlﬁcatlons of the Medxcal Monitoring Program design, as contemplated
by the Court's Order of August 4,2017. :
After reviewing all pIeadmgs submitted pursuant to the Court's ongmal Order cntered ,

* herein on the 4 day of August, 2017, resultmg from the July 18, 2017 proceedmgs the Court

has conducted an independent review of the apphcable statutory case law, case orders,
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. Memotandum of Understanding; and Rule Rule 23 of the West Virginia Rules of Civil Procedure,

' Havmg done so, this Court beheves that oral argument or additional briefing by the Parties is

unnecessary in order for the Court to Tule upon said proposed modifications.
After reviewing- the pléadingﬁ noted above as weﬁ as ’re\;iewing all other pleadings and
| submissions by Counsel in connection with the proposed modlﬁcatlons to the Medlcal
' Momtonng Program and havmg conducted a thorough review and examination of the remairiing
record and analyzing the pemnent legal authority, ﬂns Court concludes that it does in fact have
the authonty to GRANT some or all of the requested mod1ﬁcaﬁons to the Medical Monitoring
P;ogram throughout its thirty (30) year duration, ' '
This Court further finds thn’;lt the Court must consider the reéuested ﬁlodiﬁc-ation as well
‘ as Counsels’' response thereto and exercise its discretion .cautiously, judiéiously, and with the
polar star of .the best interest of the Medical Monitoring Pfogram Claimants, guiding the Court.
The Court, after due consideration, believes that the request of the Claims Adnﬁnistr’aior
for the Health Study and Medical Monitoring Tesﬁﬁg Pr;)tocol Modiﬁcaﬁons be GRANTED, in
' part, and DENIED, i par, és.follows:‘
’ A. Proposed Health Study
The Court finds that the CIaJms Admzmstrator the Panel, Plamtjffs, and Guardian ad
litem propose that a Health Study be camed out as set out in Exhibit D to the Claims
Adm1mstrators September 15, 2017 Report. The Court finds that. this proposed health study '
over the next three (3) years cannot be justified at this hme.
While a Heal;th Study may 'be able to use the database being established in connection
with the Medical Monitoring Testing and may provide valuable mformanon for the Claimants in

this action as well as the public as a whole, the Court, at this time, does not believe. that itisa
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proper exercise of its chscretzon to order such a Health Study at DuPont’s expense, Such

sclentlﬁc Tesearch may be of _great beneﬁt However, .the Court _believes .the. des1gn and .. ..

implementation of such study, given the facts available to the Court at this time, should be borne '

by the academic or private sector.

In thé ‘Court's August 24, 2011, Order Permitting the Establishment of a Program

- Database to Facilitate and Assist in Future Scientific and Medical Research, the Court ordered

that, "after a claimant provides informed consent, that clajmant’é information may be ‘i:laoed into
a reseaich database and pmvicied upon request to assist ir a légitimate modical' or scientific
purpose.”. - 4 | | |

~ In his Medical Monitoring Report dated March 30, 2007, Dr. Wemtz recommended "a

cen{ral repository of the screening, referrals, and outcome data will be maintained, and

depersonahzed data made available for epidemiological evaluanons " Wemtz Report at 10

'(emphams added). ‘This Court found such a central rep031tory was mcluded in the MMP.

However this Court set SpeCIﬁC restrictions on the use of"this depersonahzed data in its August

.24, 2011 Order. In that Order, the Court- noted that the depersonalized data may only be made

available for scientific researoh after Court approval and subject to objections by the Defendant.

August 24, 2011 Order p- 10. Further the Court must be convmced on a case-by-case basis that

the data will "assist in a legitimate scientific or medical purpose.” Id,, at 10.

Dr. Werritz stated, "It is clear from my ﬁtergture review in pre;_)aring the [W em’fz'Report]
that thére is incomplete scientific evidence in the _ﬁte:ature on screening programs, participating
rates, referral rates; ete. This data could serve as the basis for ansWoring many of these scientiﬁc

questions." Wemtz 'Repor_t, at 10. DuPont and Dr. Werntz envisioned that a third party,
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completely distinct from the MMP, could review the data gleaned from the MMP for research

pwpeses. o e e

In West Vitginia, medical monitoring must be supported by. rehable medwal research and
is not a plaiform to explore whether a medieally rehable lmk exmts See generally Bower v. )
Westmghouse Elec. Corp 206 W Va. 133,522 S E. 2d 424 (1995). Medical momtonng, as with
all future damggqs, must be proven o a reasonable degree of pertainty. Id at 431,

Expanding testing a1.1d having the MMP -fund research in the hoﬁes-of establishing
whether a link emsts is not supported by law and was not contemplated by the agreement of the
parties, ‘ ‘

The Court finds that DuPont atgues that health studies are not included in Bower and

could never have been a part of a Jjury award against DuPont,

‘The Court bélieves the design and irﬁplementaﬁon of such study, given the facts
available to the Court a;f th_is time, to take place, should be borne by the abademic or pﬁvate

sector, and hereby DENIES the Clalms Admmlstrator s request for a Health Study at this time.

B. Recommended Medxcal Monitoring Testmg Protocols Modifications

In the previous Order of January 18, 2011, the Court "determined that there shall be a

| Medical Adeory Panel to fac:htate the Clalms Administrator's quality- control audits of the

medical momtormg program, and to advise the Cla1ms Administrator and the Couft with mput

from the Parties, on periodically updating medical monitoring protocols based on smentlﬁc and

medical developments following the ﬁrst five years of medical monitoring . . ." See Final Order
Setting Forth the Scope and Operation of the Medical Monitoring Plan, page 14, paragraph.6.

'As such, one of the assignments of the Medicai 'Advisory‘Panel, as .égreed to by the

Finance Committee, was the consideration of the following ciuesﬁon:
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Based upon scientific and medical developments since early 2011,
do the existing medical momtonng protocols of the Perrine

__ Medical Monitoring Program reqmre updating? i —n _.;;_...-.-_ e e

As explained in the June 23, 2017 Report to the Court in Exlnbxt F to the Claims
Admlmstrator’s and Panel's September 15, 2017 Report to the Court, the Panel has carefully
considered this questlon, and the unanimous answer is "Yes." |
The Court finds that- the Panel's recommended updated Medical Monitoring Testisig
Protocols regarding the tests for the toxic materials involved in the ca'se' at bar were 'vetted wzth
CTIA, the Settlexﬁent's Third-Party Admiﬁsﬁator. The Court finds tﬁa’c CTIA anAaiyzed‘the costs
- of the suggested updated Medical Mom'toring Tesltx;ng Protocols. The Court finds that DuPont
" and the Guardian ad liten; are in agreement as to cerfain areas.
To the extent the Panel and the Pia.mtlﬂ‘s seek to mterpret the la.nguage of the February
25, 2008 Order adopting the Wemtz Report "in its entirety" in a vacuum, the Court rejects that
. The law requires ana]yzmg the context surrounding the formatzon of the MOU to establish the
parties intent and meaeing of the term, the "February 25, 2008 Order." "It is the duty of the court
to construe [contracts] as a whole, taking and considering all the parts together, and giv.ing effect
to the mtentlon of the parties wherever that is reasonably clear and free from doubt, unless to do
SO w:H violate some principle of law inconsistent therewith.” Cabot Oil, 227 W. Va. at 117, 705
S.E.2d at 814 (Syl. pt. 1, Maddy v. Maddy, 8'7 W;Va. 581, 105 S.E. 803 (1921)). Courts may
~only interpref or construe a term of a contract if that term is ambiguous. However, ﬁt has long

been held:

[W]hen the language used in a written instrument-is susceptible of more than one
interpretation, courts will lock at the surrounding circumstances which exist at the
time a contract in writing was entered into, the situation of the parties, and the
subject matter of the instrument and, when the words are ambiguous, will call in
aid the acts done under it as a clue to the intention of the parties.
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Kanawha Banking & Trust Co. v. Gilbert, 131 W. Va. 88, 107-08, 46 S.E.2d 225, 236.(1947),

. __The Pebruary 25, 2008 Order must be read-in_the context of its writing which, _ _

importently, includes the issues presented to the jury and the jury verdict. ’Ihere is no indication
that the parties intended to include diseases in the MMP that were not part of the jury verchct,
and they should not be incfuded by way of a supplement seven yeats after the MOU was signed.
DuPont asked Dr. James B. Becker to review the MMP and the proposed supplement
suggestecl by the Panel. Dr. Becker has significant experience with medical monitoring and
equally important _he bas significant experience with n:ledieél surveillance and general wellness
plans, In addition to oeing 'a.n.active treating clinical physician l'or many years, Dr. Becker .has

. . 4
specific experience in overseeing medical monitoring and surveillance programs. Dr. Becker

reviewed' Dr. Werntz's Report, the Court's orders, the MMP as origidally designed and the

suggested supplements to it, and related materials. Dr. Becker reviewed the proposed tests for .

- their benefits in detectmg and treating the subject diseases, potential harm caused by proposed

testing, relevance (or not) of the testing to the diseases at issue, and the introduction of tests for

dlsease not conmdered by the jury. His opinions weie set forth in his Affidavit, and are reflected

‘in Exhibit 6 to the Response of DuPont in Support of Opposition to Part of Reciuest to

Supplement Medical Monitoring Program. That exhibit/chart also includes the positions of the |

Panel, Plaintiffs, and tlae Guardian Ad Litem, which the Court has utilized to identify areas_of
agreement amongst the parties.

The Court finds that the Medical Momtonng Program is currently properly lmnted to test
or ptocedures that are "reasonably necessary" to monitor any of the dlseases agreed to by the
| Parties. Moreover, Bower clarifies that medical monitoring should only cover diagnostic

examination “different from what would be prescribed in the absence of exposure.” Bower, 522
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SE.2d at 4'33‘ The Courts Order of February 25, 2008, governs the scope of the Medical

" :Moi:utonng Program. The Courts finds that i:he Memorandmn of Understandmg and the .

- February 25, 2008 Order only contemplated monitoring for the subject diseases fa,ccepted by the
. jury in the verdict form Phase I, .

The MMP cén only monitor for the nine (9) subject diseases incorporated in the Jury's’
Verdict for Phase 0Ex.1.1In estab}jshing the -séope of the MMP, this Coﬁrt stated.: : |

The program' shail ‘be implemented consistent [W1th] the Court's Order of

February 25, 2008; and as modified by the Final Order Approving Settlement

[January 4, 2011] ‘and this Order. The Program shall provide those examinations

and tests set forth in the Court's Order of February 25, 2008, with the exception

that the duration of the program shall be thirty (30) years in length, and that no
“routine CT scans shall be performed. :

January 18, 2011 Ordef, p. 9, | g (emphasis added). Thus, the February 25, 2008 Order

govems. the scope of the MMP, except that CT scans are only permitted‘ if there is a
"diagnostically medicéﬂy necessary purpose linked to exposure to the heavy' metal exposure at
issue," aqd the MMP wjll last 30 years rather than 40 years. Fir;al O.rder- Approving Settlement
. dated Janvary 4, 2011, | |

The Court héreby finds that the foliowing supplemental testing should be imp]ementéd at
this time: |

1. X-ray fluoroscopy for lead as suggested by Dr. Werntz.

2. ‘ EéoPhagogastroduodcnqscopy (ECD)

A Liver function test
4, - Uriﬁe micro élbﬁmin/c,rcatiniﬁe ratio
5. Glomerular Filtration _Rate (GFR)

| 6. Urine calcium
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7. Uric Acid

. 8. CBC/Diff (complete blood count with differential) . . ...

" The Court hereby finds that the following laboratory tests should be discontinued:
1. Assay of Beta-2 protein urine ‘
2. Sedimentation rate (ESR)

3. Zinc & Free erythrocyte protoporphyrin

C. Making Claimant Wellness Exam Form Uniform

In carrying out its duties, the Court understands that tﬁe Panel'was érovided .pr.otected
. acéess to the 'conﬁdential medical testing information compiled by CTIA, in conjunction with
LabCorp, for participating 'élass Membets who consented to make ﬂle.information‘ for. research,
The Coﬁﬁ understands that this data is maintained in a unj;form database, that may be sorted and
analyzed. The Court {xnderstands that the Panel also reviewed a sample of the CIaimént wellness
exam tesults for the Program. The Court understands that ﬁe *» medical data obtained from .
wellness exams_by-i’rogram participating Physicians was not compiled in a unifoim manner and
is theréfore not beingl compiled by CTIA into a da‘.tabase, so that its accessibility for a health

study or other scienti‘ﬁc; research is liﬁaited. '- '
The Court understands that the Panel recommends that a uniform wellness exam form
- substantially in the foﬁn of Exhibit Ito the Clairﬁ Admhﬂs&atpfs and the Panel's. September 15,
2017 Report be utilized by the Program’ to facilitate compilaiidn and study of thg resﬁltiné

- medical records, but with the form to be modified from time to time as reasonable necessary.
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The Court hereby approves the use of a proposed wellness exam form substantially in the

_form presented by fhe_»CIai@é-é@@i@iﬁtr_amr and the Panel in their September 15, 2017 Repott.

: The Court gfants the Claims Administrator and the Panel the ability to modjfy this form in the

future, without the need for Court approval.

* D. Proposed Use of Settlement Automobile '

The Court ﬁnds that the Setﬂerﬁent curtently owns a vehicle, which was formerly ﬁsed
for the Remediation Prolgram. The Couﬁ finds that the Settlement is. no longer using the vehicle,

The Claims Administrator and the Pane] have proposed that the vehicle be donated to the
Spelter Volunteer Fire Deﬁartment, with the}sﬁpulaﬁbn that the vehicle be made available for
loan ﬁom the Fire Deﬁarunent to the Settlement to use for transporting disabled Medical
Monitoring Claimants or as otherwise necessary for the Settlement.

The Cpurt understands that the Claimants' Committee recommended, when the vehicle is
used té transport disabled Medical Monitoring Claimants, that the driver be trained in CPR and
shall have passed a drug test within the precedmg six (6) months. | |

The Court hereby ﬁnds thdt the Claims Administrator's and the Panel's fequest and’
re.commendations are fair and reasonable, The Court hereby ORDERS that the Settlement
Vehiclé ownership be transferred, 'in gift; to the Spelter Volunteer Fire Department. Furthermore,
the Court ORDERS that the transfer Ee subject to the stipulations stated herein.

E. Propesed Claimant Participation Incentive Payments

‘The Court finds that the Claims Administrator, the Panel, Plaintiffs and the Guardian ad
litem propose that incentive ﬁaymem‘s be made to the participating clainiants, while DuPont

objects to the same.
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"Where contractual language is clear, then suchlla:iguage should be comstrued as

reflecting the intent of the parties; courts are not at liberty to sua sponte add or detract fromthe

parties‘ agreement," Cabot Oz'l & Gas Corp. v. Huﬁman, 227 W. Va, 109, 117, 705 S.E.2d 806,

‘815 (2010) To requlre DuPont to make payments to reward part1c1pat10n six years into the

o

adzmmstratxon of the MMP i is to add a new obhganon a.nd cost to the sett}ement Adding an

additional term to the’ agreement of the partles would require mutual assent to allow "mcenuve .

'paym ents" w}nch would be additional consideration. See Citizens Telecommunication Co. of
West 'Vz'rgz'm'a v. Sheridan, 799 SE2d 144, 149 (W, Va, 2017) ("Notice requirements and mutual
assent to modification are contract principles that apply mespecuve of the subject matter of the
term or ‘terms bemg modzﬁed") There has been no meeting of the mmds on new 1noent1ve
payments. Further, modification of a wntten contract reqmres consideration, -d1fferent and
distinet from what the parties are alrea.dy bound to do under the terms of the contract. /d,, at 152.
‘ 'Thi's suggested supplement to the MMP was not bargained for or .'ag'reed to, and DuPont did not
agree to it.

The Court believes tilat the incentive payments as-proposed by the Claims.Administrétor,
Plain.tiffs, and QGuardian ad litem would in fact oreate greater pmicipation by the
Medical Monitoring Claimants, but the Court believes that 1;.he use of such payments IS NOT an
aéproi)ﬁate function of the Court's program. The Court would hope that the individual Claimant's
desire to be tested and screened and, if appropriate, treated for their own health and well-being
should take precedende over ;cheir desire to receive. what the Court believes would otherwise be
nominal payments. |

Thus, the Couﬁ hereby DENIES the request for participation incentive payments;
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F. Proposed Town Hall Meetings

... The Courtbelieves that the modifications as provided ‘herein do-not justify-the -use -of—- i e

| Town Hall Meetings. The Court previqusly addreésed how, and under what circumstances, the
Cfaims Administrator may contact inactive MMP participants. Octobér 21, 2011 Order
Résolving Peﬁding Medical Monitoring Proéram Issues In Preparation For November 1, 2011

- Implementation Date, at 3. In that Order, after bﬁeﬁngs and oral argument, the Court held that
inactive participants m.ay be contacted, by mail, "every two years reminding the clla;mant tﬁat
he or she originally Wantéd to participate’ in the [MMP] and .invite the claimant to becomé an
active claimant upon c'hecking a'box and providing good cause for having become inactive." Id, -
at 3, refei'ring t6 Medical Monitoring Plan Design, Letter July 21, 2011 (Aﬁacbmeﬁt IIT to
Claims Administratdrs Letter to the Hon. 'Ihomas_A. Bedell re Claims Administrator's Medical
Monitoring Plan Unresolvéd Issues Report to the Court “((‘)ct. 10, 2011). As p;reviously utilized
as communication, the Court is of the opinion, and hereby ORDERS, that the Médiéai
Monitoring Program.P‘articipants be notified, in writing by a letter and a copy of this Order, as .
to'the current protocol for testing and screening. |

G. Supplement to Budget

- The Court hereby delegates to t.he Finance Commiftee any necessary budgeta;y
| adjustments -thatlnllgy be incurred as a result of the modiﬁc’aﬁons to the Medical.Monitoring'
Pré)gram as herein described subject to furthér‘appr(')val and Order of the'C;ourt. -

After many hours of review of the pleadi;igé, the Court believes that the granting of the
relief as hereinabové described is a necessary and appropriate exercise of its discretion, and itis
hereby ORDERED, ADJUDGED and bECREED as follows:

1. ‘That a Health Study should not be implemented, at this time;

Page 11 of 13




That the cost of the design and implementation of such Health Study should

_..be bome by the academic/private sector, if implemented. at this time;_" . ...

That the propAosed revised Medical Monitoring Testing Protocols should be

implemented as agreed upon by DuPont and the Guardian ad litem, and as set

“out hereinabove; -

That ie Court hereby approves the use by the Medical Mohitoring Plan of a
uniform participant- wellfiess exam form submitted by the Claims
Administrator and the Panel in substantive form in Mbit Tto their
September 15, 2017 Report, with Claimants being allowed- to complete and
sign ‘the Foﬁn; at their. opﬁon; duting their irﬁtiaI"Medical Monitoriné
Provider visit, and with the Claims Administrator and the Pa;lel being allowed

to modify and imﬁlement the Form as necessary without prior Court approval.

That the Settlement vehicle ownesship be fransferred, in gift, to the Spelter

Volunteer Fire Department, subject to the stipulations stated herein.

That the incentive program as proposed by the Claims Administrator's Report
is not an appropriate fun_ction of the C<‘)urt;s pr;)gram;.

That the supplement to the September 1, 2017 to August 31, 2018, Settlement

Budget is delegated to the Finance Committee as set out hereinabove;

. That the use of Town Hall Meetings is not justified; and

That provided that the Claims Administrator and his staff act substantially in

accordance with the Court's Order in this matter, the Claims Administrator

and his staff are granted judicial 1mmun1ty
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Pursuant to Rule 54(b) of the West Virginia Rules of Civil Procedure, the Court

~_‘clirec’cs‘:en’a'y_qf_tlﬁs_.O,rder._as a Final Order-as to'the claims and-issues above -updn 811 EXPIess v e

determination that there is no just reason for delay and upon an express direction for the entry for

judgment.
IT IS SO ORDERED.

The Clerk of this Court shall provide certified copies of this Order to the following:

Virginia Buchanan _
" Levin, Papantonio, Thomas, Mitchell,
Rafferty & Proctor, P.A.
P.0. Box 12308
Pénsacola, FL 32591

Michael A. Jacks

Jacks Legal Group, P.L.L.C.

3467 University Avenue, Suite 200
Motgantown, WV 26505

Niall A, Paul

Clifford F. Kinney, Jr.

Spilman, Thomas & Battle, PLLC
P.O. Box 273 ,
Charleston, WV 25321

" Edgar C. Gentle, I
Claims Administrator .
Gentle, Turner, Sexton & Harbison, LLC
P.O. Box 257 Spelter, WV 26438

J. Farrest Taylor

The Cochran Firm-Dothan, PC
111 E Main Street

Dothan, AL 36301

- Meredith McCarthy
- 901 W. Main St. -
Bridgeport, WV 26330
Guardian Ad Litem

U Dok e

" /Edgar C, Gentle, I, Esgs ' )
Gentle, Turner, Sexton & Harbison, LLC
P.O. 5

Spelter, WV 26438

£ Michael A. Jacks, Esq.
Jacks Legal Group, P.L.L. C.
W.Va, BarNo 11044
3467 University Ave, Suite 200
Morgantown, WV 26505

ENTER:

v U

Thomas A. Bedell, Circuit Judge
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. STATE OF WEST VIRGINIA
'COUNTY OF HARRISON, TO-WIT

| . . i

I, Albert F. Marano, Clerk of the F‘ifteenth Judicial Circuit and the 18% Family
Court Circuit of Harrison County, West Virginia, hereby certify the foregoing

to be a true copy of the ORDER entered in the above styled action on the

A7 _day DfW 20./7.

IN TESTI MONY WHEREOF, I hereunto set my hand and affix the

Seai of the Court this QZ 7 _ dayof %gmé < 20172

%‘ﬁ%@x"

Fifteenth Judicial Circuit & 18t
Family Court Circuit Clerk

Harrison County, West Virginia




