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IN THE CIRCUIT COURT OF HARRISON COTINTY, WEST VIRGINIA

LENORA PERRINE, et al.,

Plaintifß,

Case No. 04-C-296-z
Judge Thomas A. Bedell

E. I. DUPONT DE NEMOURS &
COMPANY, et al,,

Defendants.

ORDER RESPECTING THE \ryINDING UP OF REMAINING ISSUES
BETWEEN THE SETTLEMENT ANDIiORTHSTAR DEMOLITION AND

wßilIliI!t,y5c'ùn
Presently before this Court is the August 22,2016 Report of the Claims Administrator,

summarizing the status of various remaining issues betr,veen the Settlement and NCM, fu

requesting that the Court find that neither the Settlement nor NCM have any further monetary

obligations to each other, with the understanding that the Settlement and NCM wili continue to

cooperate in facilitating the winding up of remaining remediation issues through the exchange of

information and suggestions.

This matter came to be heard on September7,2016 ai 10:0C 4.M,, with Cy Hill, Esq.

appearing on behalf of NCM, together with Tom Archer, an employee of NCM, Also attending the

hearing were Edgar C. Gentle, IiI, the Claims Administrator for the Seftlement, and Meredith H,

McCarthy, the Settlement guardian ad litem for children and the local proxy for Class Counsel. The

Spelter claims otfice staff comprised of Paul Emerson, Clu'isty Mullins, and Sarah Cayton, ^1"^

attencled the hearing,
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lvlr, Marc Class, the Settlemeut's Scientifio and Technical Expcrt for Remediaiion, attended

the heat ing telephonically,

The hearing began with Mr, Class' presentation of the Seftlement Properly Remediation

Sutnrnary Report that he prepared, and which is conlained in Exhibit A, Rernediation of the four

zones designed by PlaintiffExpert Dr, Killc Brown has been perforrned, being cornpleted at June 30,

2016. Zone lA hacl soil and house reniedialion, while the remaining zones only had house

remediation, In order to rnake frugal use of Settlernent resources, all target soil and house propelties

were sampled, and only those found to have heavy metals above Settlement standards were

remediated.

ZonelA soil remediatìou tvas aluiost ubiquitous,.',vith 166 of the 167 contaminated soil

properties being remediated. 45,000 tons of oontaminated soìl were len)oved and replaced,

Throughout tlte Class Area, 992 properties participated in house remediation, and 235

declined, with 583 houses owned by participants that were pontaminated being cleaned,

Thtough the fì'ugal use of Settlement lesoul'ces, the $34 Million allocated to theRemediatjon

Program was ample 1o complete the project, with there being an estimated surplus of about $4

MiÌlion, By contlast, Dr. Brown's initial estimate for the completion of the Remediation program

was $57 Million,

The surplus is now being used to make infrastructure repairs in Zone 1A and to repair the

Zone lA roads that wele damaged through the Remediation Program, with the remaining balance

to be paid to the Claimânrs as a dividend,

The Cotul expressed satisfaction with the Rcmedìation Progtam anclits frugal management.

Page2of 5



The Court then tluned its attcntion to tlre proposed final accounting of the {înancial

relationship between the Settlement anclNCM in the August22,2016 Claims AdminÌstralorReport.

Mr, Oentle summat'ized the Repoft, and Cy HilJ confìrmed that ít was satisfactory to NCM,

Meledith McCarthy, on behalf of the Class, r'elatecl that sho had met with Mr, Gentle and Mr, Hill,

togethel'with Mr, Gentle's claims office staff, i¡r zul efforl to understand fully the remaining matters

between NCM and the Settlement, and to be able to determine a fair resolution thereof, She

confirmed that the proposed reconcíliation of the accounts between NCM and the Settlernent, so that

neithor owcs the other; anything, is acceptable to the Class and that she recomnenrJe{ it,

Mr, Gåntlc noted that there are four remairring matters lnvolving NCM and the Settlemert

that he is a',vare of being the Shawn Shingleton matter', in which the Settlcment recently paid ML,

Shingleton $ 10,640,85, which is jointly owed by NCM and Mr. Gleg Cesario clba Trì-Srafe Turf, the

Athal Canaday mâtter, in which flooding is being rectified at an expense of $4,800, to be ohar.ged

to NCM, and the pending appeals of Rhoncln Blosser, and Harold Oldaker, which have yet to be

decided by the Court,

The patties agreed that, though NClvl would no longer be obligated to pay for the Shau¡n

Shingleton amount, NCM will cooperate with the Settlement in helping the Seltlement collect this

amor¡nt from Tri-State Turf, The Canaday, Blosser, and Oldakei'matters woulcl be oblígatÍons of

the Settlement alld not NCM.

Aftcr a careñll review of the facts in this matter and of the pe rtinent law, the Court herehy

ORDERS that the Report a¡tcl the request of the Claims Administrator, NCM, ancl Class Counsel

that the Court fincl that neithet'the Settlement or NCM have any further financial oblìgations to each

other, be GRANTED, with the understanding tlrat NCM ancl the Settlernent will continue to
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cooperate with each other in sharing information and advlce on winding up mattets respecting the

RenrecliationProgram, andthatNCMwillworkwith the Settlement inhelping the Settlementcollect

the rernaining obligatìon orved by ML. Greg Cesario dba Tri-State Tulf as desclibed above,

Pursuant to Rule 54(b) of the West Virginía Rules of CivilProcedute, the Court directs entry

of this Order as a Final Order as to the clairns ancl issues above upon an expless deterùination that

there is nojust reason for delay and upon an express direolion for the ently for judgment,

IT IS SO ORDERED,

The Clerk of this Court shall provìcle certified copies of this Order to the followingr

David B. Thornas, Esq.
James S, Arnold, Esq,

Thomas Combs & Spann, PLLC
P. O. Box 3824
Challeston, WV 25338

Virginia Buchanan, Esq,
Levin, Papantonio, Thomas, Mitchell,
Rafferty & Proctor, P.A,
P,O, Box 12308

Pensacola, FL 32591

I E'as.oo¡'lo.rln¡ Eo^J ¡ ¡ çr¡¡vùl a 4J ¡vr, luYr

Cochran, Cheny, GÌvens, Smith,
Lane & Taylor, P.C,
163 lVest Maín Street
Dothan, AL 36301

Cy A. Hill, Ir, Esq,
Cipriani & Werner PC
Laidley Tower
500 Lee Stleet, East, Suíte 900
Charleston, WV 25301

Me¡cclith H, McCarthy, Es{
901 West Main Street
Bridgeport, WV 26330
Guardian Ad Lltem

Edgat' C, Gentle, III, Esq,
Clainls Adrninistrator
Gentle, Turner, Sexton & Harbison, LLC
P.O, Box 257
Spelter, ïVV 26438

h,{í¡hapl .d Ia¡l¿c

Jacks Legal Group, P.L,L,C,
378 Lawnview Drive
Morgantown, WV 26505

Mr. Creg Cesario
dba Tli-State Tur{
1115 Township Roacl #120
Dìllonvale, OH 43917
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I hrs

tentle, Sçxton & Ha¡blson, LLC
À. Jncks,

Jacks Legnl (itonp,
'Vl, V¡r, Bar. No. I I
3467 U¡livcrsity Avc, Suite 200
Vkrrglnlorvn, \YV ?(r505

LiN'I'fJIT:

'l'hc'rtt¿ts A, Bedell, Cireuit Juclga

.¡

P.O.llnx 157
Spcltcr, lVV ?ó43S
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ABOUT THE AUTHORS

Marc Glass, LRS, Prlnclpal, Envlronmental Monftorlng and Remedlatlon. Marc Glass 1.R.5., is a principal at
Downstream Strategles, LLC where he manages the Environmental Monitoring and Remediation ProBram.
Projects ln thls program lnvolve re-development and re-use of brownfield sltes and field monltoring of
surface water, groundwater, soll, and air, Mr. Glass has over flfteen years of experience ln envlronmental
consullfng and management, lncludlng eleven years as a West Virginla Department of Envlronmental
Protestlon Llcensed Remedlatlon Speclallst (LRSl. Slnce 2011, he has served as the Court-appolnted
Remedlatlon Technlcal Expert for the Perrlne-DuPont Settlement Class Area Remedíation Program where he
provldes technlcal support for soll and lnterlor structure remediation of heavy metals contamlnation
assocfated wlth a former zlnc smelter slght ln West Vlrglnla. He is skllled ln the evaluatlon and remedlatlon of
envlronmentålcontamlnatlon, Mr. Glass'experlence lncludes Phase land Phase ll ESA, petroleum and
chlorlnated solvent slte lnvestlgatlons, deslgn and lnstallation of monltorlng well networks, aqulfer testing,
asbestos and blologlcal remedlatlon and project supervision, preparation of facility spill preventlon plans for
above ground and underground storage tank facilltles, and mold lnvestlgation and remedlatlon, Mr, Glass's
experlence lncludes manâgernent of remedlatlon projects in the West Virglnla Voluntary Remediatlon and
Redevelopment Program (VRRP) and Pennsylvanla Department of Envlronmental Protection Land Recycllng
Program, Mr, Glass has worked extenslvely wlthln the envlronmental regulatory programs of Pennsylvanla
and West Vlrglnla and has served cllents throughout the mid-Atlantlc reglon. He provtdes expert testlmony
relating to contamlnatlon at un-conventional shale gas development sltes and other sources of lndustrial
pollutlon.
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1. INTRODUCT¡ON

Thls report presents a summary of remedlatlon actlvltles performed ln partlal fulflllment of the Flnal Order

Establlshing Property Remedlatlon (cleanup) Program (Flnal Order) as issued'by Thomas A. Bedell, Clrcult

Judge, Clrcult Court of Harrlson County on June 27,20LI ln the matter of Lenora Perrine, et al. v. E.l DuPont

De Nemo.urs and Company, et al. (Case No, 04-C-296-2), henceforth referenced as the Perrfne DuPont

Settlement or "Settlement," Separate Orders lssued prevlously by the Court had establlshed Edgar C. Gentle,

lll, as the Settlement Clalms Admlnlstrator and that Marc Glass be retalned by the Settlement as the

Remediatlon Technlcal Advlsor.

The Settlernent Property Remediation Program was lnltlated on November 1, 2011. Thls report provldes a

Eenerål summäry of the Settlement Remedlatlon Program and remedlal progress through July 28, 2016.
progress statlstlcs referenced ln thls report were compiled by Settlement staff from the prolect tracklng

database malntalned by the Clalms Admlnistrator,

2. BACKGROUND

The Flnal Order establlshed that a heavy metals remedlatlon program would be lmplemented for the

Settlement Class area and, recognfzf ng prior testlmony of plaintlff expert Dr. Klrk Brown, establlshed that
rernedlatlon would be performed ln a tlered approach based on prevlous delineated Class Areas (as Zones

1A, 18, 2, and 3, respectlvely). The Settlement Class Area ls deflned as any property (tax parcel) that lles

wlthln, or ls lntersected by the respectlve remedlatlon zone boundarles show ín red below on Flgure 1.

Flgure lt Settlement class Area Re¡¡edlatlon zones, Harrlson county, west Vlrglnla

.m'sm-s il.i Ê:t I o n .ä,dirå,ß4

Sourcæ: Flalnlllf GIS database, Cesa No. 04-C-296-2., Brown, 2007, Flguro 4.
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Exceptlons and addltlons to the Class area lnclude excluslon of DuPonl-owned propertles, and the "Grasselll
Propertles" based on resolutfon of a prlor legal proceedlng wlth DuPont as Defendants and Grasselll et al., as
Plalntiffs, as shown on Flgure 2, Addftlons lnclude a court-approved modlflcatlon of Zone 1A to be exþanded
to lnclude several Clalmant propertles sltuated along the south and east sldes of B Street ln Spelter.
ßeferenced as the Zone 1A Bubble Propertles, these propertfes were ordered to be evaluated and, lf
necessary, remedlêted In the same mânner as Zone lA Propehies.

Flguro 2i Remedlatlon Zone 1A elfglble Clalmant propertles and excluslons

Sourco: Harlson County TEx Paræl Shaps Fllee, Ponlne DuPont Sst{€mÊnt Clses Area Databaso, Adaptod by MG from Mß/DF Venlon 721i1 l.

Tone 7A properties were to be remedlated by soll removal and replacement, as well an lntenslve lnierlor
remedlatlon for all lnhablted structures to recoversettled and accumulated partlculates contalnlng elevated
concentratlons of heavy metals. Alf other Zones (18, 2, and 3) were to recelve tlered levels of lnterlor
remedlatlon, based on radlal dlstance from the form srnEllerslte, with no soll remediatlon,
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The Final Order further acknowledged that the remediation approach proposed by Dr. Brown would require a

minimum of $57 mllllon to lmplement and that only $:4 mlllion in funding would be available to the

Settlement to lmplement the program. Therefore, a prudent, dellberate, and frugal remediatlon program was

necessltated to make best use of limited funds to achieve the greatest remedlatlon reasonably achlevable'

To lmplement the remedial approach, separate contractors were retalned by the Settlement through a

compeiltlve bldding process to perform sampl¡ng and remediatlon servlces lndependently,

3. SOIL REMEDIATION PROGRAM

propertles located withín remediation Zone 1A were consldered by the Plalntlff expert, Dr, Klrk Brown, to

requ¡re both exterior soil remediation and ínterior structural remedlatlon to sufficlently decrease lifetlme

exposure rlsk to heavy metals throughout all Setllement Class areas, Due to a number of factors, the most

signifícant belng that Settlernent fundlng was lnsufflclent to fully lmplement ihe remediatlon strategy

proposed by Dr'. Brown, the Clalms Adrnlnlstrator and Remedlatlon Technlcal Advisor developed a delineation

strategy to evaluate each Claimant property wlthln Zone 1A indtvidually.

3,1 Pre-remedlation soll testing

Prior to remedlatlon, all partlclpatlng Clalmant propertles located wlthln Remedlatlon Zone 1A were lnltlally

sampled by an independent, thlrd-part soll testlng consultant retalned by the Settlement, Core

Envlronmentãl Servlce, lnc:(CORE) to evaluate lf soll remedlatlon was warranted to meet cleanup goals' Thls

approach was lmplemented to ensure efflclent use of llmited remedlatlon funds and that only contamlnated

propertles would be remediated, Pre-remedlatlon sampling began durlng Fall of 2011 and wlth few
exceptlons, was largely completed and reported to the Settlement durlng January 2012.

Property sampllng was performed according to a protocol developed by the Settlement. ln general, a

rninimum of two composlte samples were collected to evaluate each property consistlng of %-acre or less,

whlle a greãter number of composlte sarnples were collected for larger propertles accordlng to the protocol

devetoped by the Settlement and the remediation technical advisor.

Each soll sample was collected as a thoroughly mlxed composlte of flve sub-samples from the area belng

represented and submltted to a West Vlrginla Department of Envlronmentâl Protectlon-certlfled analytlcal

laboratoryforanalysls of total arsenlc, cadmlum, lead, and zlnc by EPA Method 6020. Results were reported

to the Settlement for evaluatlon agalnst the Settlement Crlteria presented below ln Table 1.

Table 1: Settlement Crlterla for heavy metals ln soil

Cadnlr¡rn 39

HmðlWffi Hü$$lii{jil'.:i,T ! u1 r.i liir,*iåi",#äT3
ltlq " ,.,**"",.,
Notes: mE/kg equals mllll8rams per kllogram or parts per mllllon (ppm).

lf any sample from a Claimant property exceeded any of the Settlement Critèrla, soll remediation was

performed forthe entire claimant property accordlng to the Settlemenl Soll Remediation Protocol, lf a

Claimant property was documented to already be in attalnment of Settlement crlteria, then a Certlficate of

Cleanllness was lssued to the Clalmant.
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3.2 Overvlew of Soll Remediation Program methodology.

Actlve soil remedlation began during Spring 2012. Soil remediatlon was performed by excavatlon and off-slte

dlsposaloftheuppersixinchesofsoil andsodmaterlal wlthintheClaimantpropertyboundary. Small

exceptions lncluded llmited protectlve buffer zones adJacent to structures, statlonary personal property, or

to protect vegetatíon root zones, After excavation to the desired depth was completed, replacement solls

were imported and the topographic elevatlon was restored as near as posslble to pre-remedlatlon

condltlons. Sod was then lmporled from an off-site locatlon and malntained untll sufflciently established.

After the soll and sod replacement, remediated properties were re-tested to conflrm attalnment of
Settlement Crlteria, as descrlbed ln the followlng sub-sectlon. lf crlterla were not met, remedlatlon and

testlng was repeated untll attalnment was demonstrated, Owners of remedlated propertles recelved a

Certlflcate of Cleanllness to document that remediatlon had been completed and lo provlde Clalmants wlth a

record of the post-remedlatlon testlng results.

3.2,1 Replacement soll testing

To /etermine lf replacement fill solls, or any amendments necessary to meet Settlement Criterla, were

suitable for use in the Settlement Soll Remediatlon Program, representative sampllng and laboratory analysls

was performed prlorto use. To demonstrate that the candldate replacernent source soll was free of

contamlnation, representative samples were obtalned and analyzed for the totalheavy metals crlterla
presented above ln Table 1, plus Mercury by Method SW74718, volatlle organlc compounds by EPA Method

BZ60B, Seml-volatlle organic compounds by EPA Metho d 827OD, PCBs by Method 5W8082/35508, ênd
pesticldes by Method SWBO8U3550. only solls or amendment materlals; such as sand to adJust soll texture,

thEt met the Settlement crlterla for the heavy metals presented ln Table 1 and demonstrated non'detectable

concentiations or otherwise were ln compliance with appticable regulatory health-based concentratlons for
clean fill deslgnations for the other criterla were used ln the Settlement Soll Remedlatlon Program.

3.3 Post-rernediatlonsoiltesting

After sod and soll replacement were completed, Clalmant propertles were re-sampled to confirm attalnment

of the aforementloned Settlement Criterla for the heavy metals ãrsenlc, cadmlum, lead, and zinc (Table 1).

Solls were also tested ln place for texture, pH, and organlc matter content, Acceptable soils were requlred to

be classlfied as typlcal of Harrlson County West Vlrglnla and be composed of loam, sllt loam, or sandy loam

accordlng to the USDA NRCS soil texture classiflcation system, pH must range between 6,0 to 7,0, and organic

matter content must be suffic¡ent to support growth, greater than or equal to 5% , Replacement solls that dld

not me€t these criterla vuere elther amended ln place and re-tested, or replaced untll criterlã were meÎ,

3.4 Soll Remedlatlon Program Results Summary

lnltially, a total of 218 ellgible Clalmant propertles were fdentffled in Remediation Zone 1A and were tested

to determlne lf soil remedlatlon was required, Of these, t66 (76%l were determined to require remedlation

and 52 {'24%) were confirmed to already meet Settlement Crlterla and df d not requlre remedlation,

Of the 166 properties requlring remedlation, one property was inaccesslble to remedlatlon equipment and

soil excavatlon could not be performed, Two addltionalClalmants opted out of voluntary partlclpatlon ln the

Settlement Soll Remediation Program, or were determlned to be admlnlstratlvely or legally lneliglble,

Therefore, a total of three Zone 1A propertles (1%) that were tested and found to exceed Settlement eriterla

were not remedlated. However, all of the remalnlng 163 {59%l Clalmant properties that origlnally exceeded

Settlement Criterla were successfully remedlated and the Clalmants recelved Certlflcates of Cleanllness. Thls

indlcates voluntary partlclpatlon and successful cleanup tor 99% of the origlnally contamlnated properties ln

Remedlatlon Zone 14.
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3.4,1 Contamlnated soll volume removed

Based on the lnltlal pre-remediatlon soil lestlng results and calculations of the typlcal lot slze (0,33-acres) to
be remedíated, an estimated soil volume of 268.6 cublc yãrds or 40,300 tons of contamlnated soll was
antlcipated for removal, This estimate was referenced in contractor.bld documents. However, the actual soil
volume removed was approximated at 45,000 tons based on Settlement records. All excavated soils and
associated construction debrls were transported to Meadowfill LandfÌll in Harrlson County, WestVirginia for
dlsposa L

4. INHABITABLE STR,UCTURE INTERIOR REMEDIATION PROGRAM

ln the same manner that soils for ellgible Clalmant properties ln Zone 1A were tested to determine lf soil
remedlatlon was warranted, the lnterior of eligible Clalmant inhablt¿ble structures (houses, mobile homes)
for all remedlatlon zones (Zone 14, L8,2, and 3) were also tested to determine lf lnterior remedlation was
warranted. As wlth the Soil Remediatlon Program, participation for eligible Class members was voluntary,

Prlor to remediatlon, Settlement staff and the remediation contractor coordlnated wlth Clalmants to make
Relocation and pet agleements thal made temporary lodging accommodatlons for occupants and household
pets atthe Settlement expense, Claimants were asked to relocate unless there was a medical Issue.
Clalmants that lndicated they had a medical issue did not have to provfde verlflcation and were allowed to
remaln, Special arrangements for rooms wíth hospltal beds and other medlcal equlpment were made as

needed, Clalmants were asked to relocate pets or put them outslde during the remedlatlon process. Only
one Clalmant required special accomrnodation where a temporary exterlor structure was purchased to house
pets on the Cialmant property outs¡de the resldence durlng the çourse of interlor remediation,

4,1 Pre.remedfation lnhabitable structure testlnB

ln the same manner that soils for eligible Clalmant properties ín Zone 1A were tested to determlne if soll.
remedlation tïas warrãnted, the lnterlor of ellgible Clalmant lnhabitable structures (houses, moblle homes)
for all remedlatlon zones (Zone'14, 1.8, 2, and 3) were also tested to determlne lf lnterlor remedlation was
warranted. As wlth the Soll Remedlation Program, pãrtlc¡pat{on for eligible Class members was voluntary,

Testing of the interior of habitable structures was performed for attlcs and interlor functional living spaces by
lndependent, thfrd-party consultants retalned by the Settlernent under a competltive blddlng process, To
achleve representatlve results in a timely manner, a wipe sampllng protocol was developed to evaluate
lnterior settled and aecumulated dust from interÌor locatlons not tvnlcally subJect to rcutf ne household
cleaning, Dust samples were submltted to a West Vlrglnla Department of Envlronmental Protectlon-certified
analytlcal laboratory for digestlon and analysls of total arsenlc, cadmlum, lead, and zlnc concentratlons by
EPA Method 6020. Results were reported ln micrograms per square foot (¡rg/ft2) for comparlson to the
Settlement Crlterla for interlor dust as presented below in Table 2.

Tabls 2: Settlement Cçiterla for lnterlor dust sampllng

Zhrc 43,69s
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As with the pre-remediatlon soil testlng protocol, a conservative approach was used and if any sample from
the lnterior of the habitable structure falled to meet Settlement Criterla, an lnterlor remediatlon was
performed. For elÍgible Claimant properties that were evaluated and found to already be ln attalnment of
Settlêment Criteria, a Certlflcation of Cleanliness and docurnentation of the sampllng results was provlded to
the Clalmant.

4.2 Overview of fnhab¡table Structure lnterior Remediation Program methodology

The lnterior Remediation Program began shortly after the Soil Remedlation Program was underway durlng
the spring of 2012, The lnterior Remediation Protocol developed by the Settlement Clalms Admlnlstrator and

Remediation Technical Adúisor was in general accordance with the original recommendatlons of Dr. Brown,

Prior to remedlatlon, Settlement staff and the remedlatlôn contractor coordinated wlth Clalmants to make

temporary lodglng accommodations for occupants and household pets at the Settlement expense, lnterlor
remedlation typlcally required between flve and seven days/ although longer duratlons occurred lf lnltlal
conflrmatory post-remedlatlon sampling results, discussed ln the followlnB sub-sectlon, dld not demonstrate
attainment of Settlement Criteria, The cleanlng protocol was repeated as necessary until all samples

demonstrated attainment of Settlement Criteria and normal occupancy could be resumed,

For all Remedlation Zones, interlor remediation conslsted of rernoval and replacement of attlc lnsulation
materlals thattended to serve as a long-term reservolrfor dust and to provlde access for cleaning and sealing
of the construction materlals beneath lnsulatlon. After removal, cleaning, seallng (encapsulating), and

collecting confirmatory testlng samples, rolled flberglass or blown-in lnsulatlon was restored to a mlnimu¡n of
R-19 value or consÍstent with pre-remediation condltions, whlchever was Breater, After the attic was

remedlated, interlor functíonal living spaces were also thoroughly cleaned by hlgh-efflclency particulate alr
(HEPA) vacuumlng, followed by damp detergent wipf ng and an addltional HEPA vacuuming for all accessible

interlor surfaces, furnlture, finishings, and personal property. Speclal attentlon was pald to thoroughly
recover dust from ceilings, walls, floors, baseboards, stalrs and rafllngs, llght flxture and ceiling fans, HVAC

vents, doors and windows, electrlcal outlets, sinks, stoves, and appllances. After cleanup of functlonalliving
spaces, the HVAC duct system and furnaces were cleaned or, lf flexible duct work was present¡ replaced,
Remediation Zone 1A carpets were replaced and ln all other Zones, carpets were thoroughly cleaned.

4.3 Post-remediation interiortesting

Post-remedlatlon verlflcation sampllng and analysls was requlred prlor to restorlng structures to normal
occu¡)aney, The same dust-wlpe protoeol and crltería were used for post-remedlatlon sampllng and

demonstratlon that Settlement Remedlation Crlteria were met before allowlng occupants back lnto the
structure, Once compllance wfth Settlement Remediation Critería was demonstrated and the Claimants

completed ínspection and a slgn-off form lndlcating their approval, a Certificate of Completlon and

documentatlon of the post-remediation sampllng results was provlded to the Claimant.

4,4 lnterlor Cleanup Program Results Sumrnary

lnitially a total of 1,008 Claimant propertles were identifled across all Remediatlon Zones and were tested to
determlne if remedlation was required. Of these,816 (81%) were deterrnlned to requlre remediatlon and 192
(19%) were conf¡rmed to already meet Settlement Críteria and dld not requlre remedfation. All 192 Clalmant
propertles that did not requlre further remediatíon were issued Certificates of Cleanllness.

Of the remaining 816 propertles that requlred interior remedlation to meet Settlement Crfterla, 233 (29%l

Clalmant properties voluntarlly opted out of particlpatlon in the Settlement Remediation Program or were
determlned to be admlnistratively or legally ineligible, lnterlor remedlatlon was successfully comþleted for a

total of 583 17L%l eligible Claimant propertles that requlred remedf atlon,
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Overall, Certificates of Cleanliness were issued for a total of 775 (77%\ Claimant properties that were lnitlally
evaluated as clean or required remediation io meet Settlement Criteria.

5. VALUE ADDED TO THE COMMUNITY

The greatest beneflt of the Settlement Property Remediation Program, and lndeed lts prÌmary objective, was

to achieve a reductlon in potentlal health risks from Ìncreased exposure to heavy metals throughout the Class

Area by contaminant soúrce removal, By substantially reduclng the mass of heavy metals from wlthin the
Class Area, particularly frorn the close livlng environment of residents, this benefit is realized and health rlsk
fròm exposure to heavy metals ls reduced. lt is noted that this beneflt ls re¿lized not only by partlcipatlng
Clalmants, but for the entlre Class Area and beyond, and for future generatlons,

To document this achievement, the Settlernent issuecj Certificates of Cleanliness for: all properties that were
assessed and found to be in attainnlent, or successfully remediated, The Certificate of Cleanllness provides
permanÊnt documentation for Claimants and should pro'ride improved cotrfidence for any Claimants formerly
concerned about potential health lmplications of lncreased exposure to heavy metals from their living
environnlent. Confidence should also be improved for prospective purchasers during future real estate
transactions and help to dispel any adverse public perceptions generated by the legal proceedings or
knowledge of area history. lt is reasonably presumed that the effects of the Remediation Program should act
favorably on the local real estate nlarket over the long-term,

5.1 Community road lmprovernent program

With approval of the Court, the Settlemenl Claims Administrator maintained a budget for local road
improvements to mitigate impacts from the operation of heavy equlpment during the Soll Remediatlon
Prôgrãm. As a result, the Settlement will coorclinate repaving all roatjs in the towns of Spelter and Erle

(Renrediation Zone 1A) at an est¡mated cost of $243,348.70. A list of roads to be resr¡¡faced is provided ìn

Table 3.

Table 3: Settlement road re-surfacing proJects for Zone 1A

ãnd 5t sr-cfi1

4rh sr - cn 11e/9

ii{tlt5i;figjiif:fs/,g.ö.,i1;r,:i¡t{$.r1'¡i'ìi:;r-.'.qiJ¡:,::,' t',i,i''-!þ
Ëth 5r - cn 14/12

il',aifliiß.fl'Ii.þ"lÍil$i ''ii 
.iiliifi:iirdiiiìiii:'i¡¡ 

".:i 1¡:i¡if i'í:T¡,i,i ìij:'
û sr- (n

Addltlon¿llnfrastructure improvenrents, estimated at a value between $200,000-$250,000, will include
lnstallatlon of new drains, drop inlets, and repair of existíng drains; cleaning of existìng ditch lines; pavlng or
re-surfacing of several alley-ways; and sidewalk repairs. These improvements will signlflcantly enhance the
accessibility and enjoyment of the community,

5.? Distribution of Remediation Fund Surplus

After completion of remainlng rcpalrs to Claimant properties, approved road repalrs, and other community
lnfrastructure lmprovements the Clalms Administrator estfmates a surplus in the Qualified Settlement
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Remediation Fund of $4 million. The funds wlll be dlstributed to Claimants equltably accordlng to a July 13,

20L6 Order issued byJudge Bedell,

6. SUMMARY AND CONCLUSIONS

The Settlement Property Remediation Program is near completlon with successful cleanup of soll from 163

Clairnant propertles and the Ìnterlor of 583 habltable structures throughout the Settlement Class Area. ln
Iolal,7,226 Property Remedlation claims (soif and structures combined) were f iled with the Clalms

Admlnlstrator. Of these, approximately 991 propertíes were included by the voluntary partlclpation of thelr
Clalmant owners, and 235 decllned to participate ln remedlation. lt ls antlcipated that remalnlng repalrs to

Clalmant propertles, approved road ¡ep¿l¡5, and other community infrastructure lmprovements wlll be

completed by late 2016 or early 2O!7.

The removal of environmental media and personal property contamlnated wlth heavy metals will
substantlally reduce potentlal health rlsk that would have otherwlse remalned a persistent component of the

Spelter communlty and largêr Class Area. ln large part due to the frugal management of limlted funds

available for remediation by the Claims Admlnlstrator, and as requested by Judge Bedell ln the June 2011,

Flnal Order Establlshlng Property Remediatlon Program, additional community enhancements will be

lmplemented and a surplus ln the Property Remediation Quallfied Settlement Fund of approximately $4
milllon wlll be equltably dlstrf buted to Clalmants.
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PERRINE DUPONT SETTLEMENT CLAII}TS OF'FICE
ÄTTN: EDGÀR C. GENTLE, CLAIMS ADMINISTRÄTOR

CiO SPELTER VOLUNTEER FIRE DEPARTMENT OFFICE
'55 B Street

P. O. BOX 257
Spelter, West Virginia 26438

(304) 622-7443
(800) 34s-0837

www.p erri n edup on t. com

ü'eåiuËdupsi:I@gq"qncl¡lasåçrr$

August 22,2016

M
The Honorable Thornas A. Bedell
Circuit Judge of Hanison County
301 West Main Street, Roorn 321
Clalksburg, \Ã/est Virginia 2630I

Thq, Fçllr:ine liuJlq{r'f' Settlement Remediation Program (the o'Remediation

Program") - Proposed winding up of Rernaining NCM outstanding Issues;
Our File No.4ó09-1 {DD-92}

Dear Judge Bedell

I hope this letter frnds the Court well.

'l.he purpose of this letter is to request a hearing regarding outstanding issues with NCM, the
Settlement's Rernediation Contractor, which are described herein.

On June 8,2016 and June 22,2016, your Settlement Administrator and his staffrnet with
Meredith McCarthy, Esq., local counsel for the Property Settlement Class, and Cy Hill, Esq.,
Counsel forNCM, to discuss outstancling matters between the Settlement and NCM, Many ofthese
outstanding mattels arose in the earlier years of the Settlement while NCM was under different
management. Once Mr. Stan Keifel took over the operations of this project for NCM, as Project
Manageç in 2013, NCM and the Settlement have been able to work well together, and the
Remediation Program has now been completed, except for a few Claimant property issues, and
winding up matters, such as Zone I{road repairs and infrastructure improvements approved by the
Court and to be camied out by the Settlement with a contractor other than NCM. After the
conclusiou of the Remediation Program and these winding up matters, there will be a surplus in the
Remediation Fund.

As the Settlement Administrator, Ipropose that the Coult set ahearing, so thatthe Settlement
and NCM may be hearcl ou remaining issues involving NCM and the Settlement, and at which time
the Court may consider entering an Order in which the Settlement and NCM may consicler calling
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it square, i.9., with neither party owing any monies to the other, The basis for this recommendation
is given below.

Below is a summary of the status of various matters between the Settlement and NCM, other
than a handful of Claimant appeals.

A. 'Í"h

The subject matterof this claim is reflected in the Court'sprevious May27,2013 Order
Approving Compliant SoilTesting Procedures and Old Soil Enhancement Procedures, in Exhibit A.
The Settlement claimed that a year (the Sunrmer of 201 3) was lost in productivity with respect to the
Remediation Program due to unsuitable replacenrent soil that was usecl by NCM. NCM sued Mr.
Todd Chalfont, the replacement soil provideE and settled its claims with Mr. Chalfont for $ I 75,000.
However, NCM claimed an additional $200,000 loss, which Mr, Chalfont was unable to pay.

During the claimed lost season, the Settlement paid Duane Truax, a remediation expert,
$7Ü.{).!ì?;QTrfor his expert advice in remedyíng the unsuitable soil problem. A breakdown of Mr.
Truax's fees regarding this matter is also included in Exhibit A.

Your Settlement Administrator argues that the Settlement is entitled to at least half of the
chalfont/lr{cM settlement, or $87.50Q, plus the expert fees, for a toral ol-ilåelg¿Så, NCM
disagrees, having paid its own expert to facilitate the enhancement of the replacement soil, and
having not recovered $?0{}"0.CI-0 from Mr. Todd Chalfont.

B. FJCM Water gill Claim

As shown in Exhibit B, the Settlement has remained sieadfast in its position that NCM is
contractually responsible for the costs of the provision of water for the purposes of sod support and
other remediation duties pursuant to the Settlement/f,lCM Agreement for Soil and Property
Remeriiation Services (hereinafter the "Agreement").

NCM's position, however, is that it should be paid $dfH6¿$, for water used in the
Remediation Program. SEe Exhibit C.

Your Settlement Administrator understands that NCM claims $35-090 for claimed excess
per diem charges, which NCM believes were incurred in allowing Claimants to stay out of their
houses for longer periods than was required by the Remediation Program, The Settlement disputes
these charges and asseÉs that NCM is not due these payments.

C
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As shown in li¡hihit"Þ, there have been a number of unresolved charges for damages paid
to various claimants for repairs or clainrs ofproperty damage orpersonal property loss during or after
the remediation process, which the Settlement claims NCM should pay, but which NCIVÍ claims it
should not pay.

Found in Exhibit D is correspondence to varions vendors and claimants with such payments.
For example, Scott Arnold dl6la Certifted Electrical Services was paicl $ I 8.253 for porch electrical
damage to the property of James Morlock.

An invoice in the amount of $587.ó4 fì.om Four Seasorrs Heating &. A/Cwas paid forrepairs
to the fumace of Phillip Elbon, after the furnace was allegedly damageJin the remed-iation process,

Appliance Ceuter & Repair was paid $48.3q for repairs to a refrigerator that NCM placed in
Claimant Mary Rife's house after her refrigerator stopped working during the remediation process.
But for NCM replacing the refrigerator, the Claimant would not have incurred the expense.

Claimant Ethel Glaspell lost 1l Blue Spruce trees on her property due to the remediation of
her properfy by NCM. Cross Cut Tree Services, LLC removed and replaced these trees for a cost
of $6.410, for which the Settlement paid and now seeks reimbursement from NCM.

TreeSources, LLC was paid $f ,549.S0 for the inspection and watering of l1 replacement
Blue Spruce trees on the Ethel Glaspell properfy and for the inspection of 1 I White Ash trees on the
property of Mike Rogers.

TreeSources, LLC was also paid $2.100 for l2 weekly inspections and monitoring of the I I
replacement Blue Spruce trees on the Ethel Glaspell property.

Graham-Simon Plumbing Co., LLC was paid $339.21 for the installation of a frost-proof
water valve at the home of Ethel Glaspell.

Tonya Drummond was paid $812.16 for reimbursement of tire repairs and replacement due
to damage on the roadway of Upper B Street.

Timothy and Soon Hinkle were paid $508 to settle claims relating to lost groceries during
the remediation of their house.

These Undetermined Case Sinking Fund amounts total $31 .4?llj I .
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E. Summary (ê+B*C*Dì.

Settlement Claims total $l lå062.þ,
NCM Claims total $?2åJ12.81.

WHILE THIS REFLECTS A DIFFERENCE OF $86.700.05, THE SETTLEMENT
CLAIMS DO NOT INCLIIDE ANY AMOUNTS FOR 1) COSTS ASSOCIATED WrTH
ADMINISTERING THE SETTLEMENT FOR THE "LOST SEASON;,'2) RELOCATION
COSTS (PER DIEM AND HOTEL) FOR PROPERTIES THAT TOOK NCM LONGER
THAN THE coNTRÂcruAL "6 DAY woRK DAYS" To coMpLETE; FoR THE
PERIOD FR0M INCEPTION THROUGH APRIL 30, 2014;.A,ND 3) CosTS FoR TESTING
RE-SAMPLES FOR PROPERTIES WHERE NCM FAILED TO ADEQUATELY
INITIALLY REMEDIATE PROPERTIES. THE COSTS ASSOCIATED \ryITH THESE
THREE CIRCUMSTANCES WOULD MORE THAN MAKE UP FOR THIS DIFFERENCE.

F. Çonclus.i_oJt

For your review and consideration, your Settlement Administrator has attached a
proposed Order setting a hearing, so that NCM and the Settleinent may be heard on this maiter

We appreciate your consideratìon of this matter

Settlement Administrator

ECGIIfijcs
Attachments

A
B
C
D
E

Sçttlemgnt elaims

,15?,59i,05
g0;pt)

$0,00
l$.ii.47{}.71.
$r 89.062.76

NCM Claims

$200,000.00
s40,162.81
$35,000.00
$0.00
g2_ærÉz,E'!"



August 22,2016
Page -5-

cc (via e-mail)(with attachment)

James S. Arnold, Esq.
Virginia Buchanan, Esq.
Meredith McCarthy, Esq.
Michael A. Jacks, Esq.
CyHill, Esq.
Mr. Stan Keifer
Mr. Tom Archer



IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

LENORA PERRINE, et â1., individuals
residing in West Virginia, on behalf of
themselves and all others similarly situated,

Plaintiffs,
CryIL ACTION FIO.
04-c-296-2
Thomas A. Bedell,
Circuit Judge

E. I, DU PONT DE NEMOURS AND
COMPANY, et al.,

Defendants.

ORDER SETTING HEARING ON NCM/SETTLEMENT OUTSTANDING MATTERS

On August 22,2016, Edgar C. Gentle, III, the SettlementAdministratorpreviously appointed

by the Court for the Settlement established herein, submittecl to the Court and the Finance

Committee his Report to review matters with respect to the winding up of unresolved issues between

the Settlement and NCM, the settlement's Property Remediation Contractor.

The Court hereby sets a hearing for SepterTbcr 7, 2() l(r:*at J 0:0{) a.rn., in the Division Two

Courtroom, Room 314,4h Floor, Harison County Courthouse, 301 West Main Street, Clarksburg,

west virginia, so that all parties having an interest or objection may be heard.

IT IS SO ORDERED.

The Clerk of this Court shall provide certified copies of this Order to the following:

)
)
)
)
)
)
)
)
)
)
)
)
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David B. Thomas, Esq.
James S. Arnold, Esq.
Thomas Combs & Spann, PLLC
P. O. Box 3824
Charleston, WV 25338
DuPont's Finance Committee Repres entative

Virginia Buchanan, Esq.
Levin, Papantonio, Thomas, Mitchell,

Rafferty & Proctor, P.A.
P,O. Box 12308
Pensacola, FL 32591
P laintiffs' Finan c e C o mmi tte e Repr es e n t atfu e

Meredith McCarthy, Esq.
901 West Main Street
Bridgeport, WV 26330
Guardian Ad Litem

Edgar C. Gentle, III, Esq.
Settlement Claims Office
P.O. Box 257
Spelter, WY 26438
Settlement Administrator

Michael A. Jacks, Esq.
Jacks Legal Group, P.L.L.C.
United Federal Credit Union Building
3467 University Avenue, Suite 200
Morgantown, WV 26505

Cy A. Hill, Jr.
Cipriani & Werner, P.C.
Laidley Tower
500 Lee Street East, Suite 900
Charleston, WV 25301
Counselfor NCM

ENTERED this day of 2016.

Thomas A. Bedell
Circuit Judge of Harrison County,
V/est Virginia

tle,
Gentle, Turner, Sexton, & Harbison
P.O. Box 257

W. Va. 11044
Jacks PLLC
378 Drive

8

Morgantown, WV 26505
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