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EVALUATION

JTH & LIES IN THE FACE TO FACE

18.7 Malingering

Malingering 1s conscious deception for the purpose
of gain. While most authorities declare that malin-
gering 1s quite uncommon, there appear to be few

data regarding its frequency. Fishbain et al reviewed
literature suggesting that malingering 1s present in
1.25% to 10.4% of individuals with chronic pain;
however, they found serious tlaws with the method-
ology and concluded that no conclusions could be
drawn from the data.®
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Other fields provide some limits regarding the preva-
lence of malingering. In individuals with unex-
plained intractable diarrhea, 14% had positive stool
examinations for laxatives, although all had denied
use of laxatives.® Among 333 people who claimed
compensation for noise-induced hearing loss, the

incidence of exaggeration on hearing tests (as deter-
mined by cortical evoked response audiometry) was
17.7%.% Weintraub cites studies showing that 20% to
46% of people consider purposeful misrepresentation
of compensation claims to be acceptable behavior.®
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Although not all postemployment claims are CT claims, many are, for the reasons discussed
previously, and such claims are “typically denied” by employers according to some experienced
participants in the California workers’ compensation system.®> One study suggests that
employers deny about 88 percent of postemployment CT claims, compared with 46 percent for
CT claims filed during the employee’s tenure.®® By way of comparison, only about 6 percent of
non-CT claims are disputed.®” Such denials might be related to the absence of an immediately
obvious connection between the claimed injury and the former employment: to the difficulties
mherent in establishing, in the early stages of a claim 1in which substantial medical evidence has
not yet been accumulated, that the injury arose out of the employment and occurred in the course

of the employment: or even to many employers’ general reluctance to acknowledge the

underlying medical validity of CT injuries. Whatever the reason, the employer’s decision to deny
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https://1.next.westlaw.com/Link/Document/FullText?findType=L&originatingContext=document&transitionType=DocumentItem&pubNum=1000215&refType=SP&originatingDoc=I09d36bb11a2a11e9a1cde15df354b5d0&cite=CALBS3208.3
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