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otherwise, "a 'statute may be invalid as applied to one state of facts and yet valid as applied 
to another."' Ayotte v. Planned Parenthood ofN. New England, 546 U.S. 320,329 (2006) 
(quoting Dahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 289 (1921)). 

"As applied" constitutional challenges to criminal prosecutions have been 
successfully raised in defense to criminal proceedings in Georgia and elsewhere. See 

· Bouie, 378 U.S. at 355 (finding that that South Carolina's criminal trespass statute did not
give the petitioners fair warning "at the time of their conduct. .. that the act for which they
now stand convicted was rendered criminal by the statute"); Hall, 268 Ga. at 89, 90, 95
(holding that the trial court erred in denying the defendant's motion to quash accusations
against her under the Georgia Reckless Conduct Statute where the statute did not provide
the defendant with fair notice that she could be held criminally responsible for leaving
children in the care of another child, failed to provide explicit standards for those applying
it and was, therefore, susceptible to arbitrary and selective enforcement); Santos, 284 Ga.
at 514, 517 (finding that a sex offender registration requirement could not be enforced
against the defendant and reversing the judgment of the trial court where the statute
"d[id] not provide fair warning to persons of ordinary intelligence as to what is required
to comply with the statute, and therefore, the registration requirement as applied to [the
defendant] [wa]s unconstitutionally vague"); Perkins v. State, 277 Ga. 323, 326 (2003)
(concluding that the trial court erred in denying the defendant's motion to dismiss the
accusation against the defendant, observing that "[a]pplying the applicable constitutional
principles to the facts of this case, [the statute] did not provide [the defendant] with fair
notice that he could be held criminally responsible for acting as a bail recovery agent.in
Fulton County if he failed to renew his registration in that county").

H. The State's Lack of Jurisdiction to Prosecute Presidential Electors for
Executing Ballots and Allowing Them to be Sent to Congress

Under the Supremacy Clause, a State has no jurisdiction to criminalize actions 
(such as the casting of or determination of the validity of presidential electoral ballots) 
that are taken pursuant to federal constitutional and statutory authority and are 
inseparably connected to the functioning of the National Government. When a State 
attempts to do so, federal courts are empowered to enjoin such abuses. See, e.g., In 
reLoney,134 U.S. 372,375 (1890);6 see also Braden v. 30th Jud. Cir. Ct. of Kentucky, 

6 Loney was arrested and held in custody by the state authorities under a charge of perjury committed 
in giving his deposition as a witness before a Virginia notary public, in the case of a contested election 
of a member of Congress. The intended effect of Loney's arrest by the State of Virginia was to 
embarrass one of the parties in the contested Congressional election, to impede him in obtaining 
evidence on his behalf, to intimidate witnesses he might wish to present, and to delay or disrupt the 
preparation of the case for final determination by Congress. The Supreme Court affirmed the issuance 
of the writ releasing him from state custody, stating as follows: 

It is essential to the impartial and efficient administration of justice in the tribunals 
of the nation that witnesses should be able to testify freely before them, unrestrained 
by legislation of the state, or by fear of punishment in the state courts. The 
administration of justice in the national tribunals would be greatly embarrassed and 
impeded if a witness testifying before a court of the United States, or upon a contested 
election of a member of congress, were liable to prosecution and punishment in the 
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