Kenneth R. Woody, et al. v
Big Horn County, et al.

David T. Sweeney
January 17, 2022

Charles Fisher Court Reporting
442 East Mendenhall
Bozeman, MT 59715

(406) 587-9016
mai ndesk@fishercourtreporting.com




David T. Sweeney

Page 1 Page 3
1 MONTANA TWENTY SECOND JUDI Cl AL DI STRI CT COURT 1 ATTORNEY APPEARI NG ON BEHALF OF THE
Bl G HORN COUNTY
2 2 THI RD- PARTY DEFENDANT DUSTI N WEGNER:
3 3 RYAN HEUW NKEL (vi a Zoonl
IN THE MATTER OF THE ESTATE Bohyer Eri ckson, Beaudette & Tranel,
4 OF KENNETH R WoODY, |V, 4 P.C
DECEASED, BY AND THROUGH HI S P.O Box 7729
5 PERSONAL REPRESENTATI VE 5 M ssoul a, Montana 59807-7729
KENNETH R. WOODY AND CAUSE NO. DV-2015-9
6 LORRAI NE WOODY, PERSONAL 6
REPRESENTATI VE, ON BEHALF OF
7 THE HEIRS OF KENNETH R 7
WOCODY, 1V,
8 8
PLAI NTI FFS,
9 9
VS.
10 10
Bl G HORN COUNTY, A POLI Tl CAL
11 SUBDI VI SION OF THE STATE OF 11
MONTANA, AND THE Bl G HORN
12 COUNTY SHERI FF' S OFFI CE, 12
13 DEFENDANTS. 13
14 14
Bl G HORN COUNTY, A POLI Tl CAL
15 SUBDI VI SION OF THE STATE OF 15
MONTANA, AND THE BI G HORN
16 COUNTY SHERI FF' S OFFI CE, 16
17 THI RD- PARTY PLAI NTI FFS, 17
18 VS. 18
19 DUSTI N VEGNER AND JOHN DOES 19
20 ' 20
THI RD- PARTY DEFENDANTS.
21 21
22 22
23 23
VI DEOCONFERENCE DEPCSI TI ON
24 UPON ORAL EXAM NATI ON OF 24
DAVID T. SVEENEY
25 25
Page 2 Page 4
1 1 I NDEX
2 2
3 3 EXAM NATI ON OF DAVI D T. SWEENEY BY: PAGE:
EXAM NATI ON BY MR STACEY 5
4 BE | T REMEMBERED, that the 4 EXAM NATI ON BY MR JOHNSON 164
_ o S EXAM NATI ON BY MR STACEY 177
5 videoconference deposition upon oral exanination 5
6 of DAVID T. SWEENEY, appearing at the instance of 6
EXHI BI TS
7 Attorneys for Defendants and Third-Party 7
8 Plaintiffs, was taken at the offices of Fisher 8 DEPOSI TI ON EXHI BI TS: PAGE:
9 Court Reporting, 2711 First Avenue North, 9 Exhi bit 1 _(I_Zurrsil\gul um Vitae of David 7
) ene
10 Billings, Mntana on Mnday, January 17, 2022, 10 o y
o Exhibit 2 4/ 28/ 2021 Decl aration of 7
11 beginning at the hour of 10:11 a.m, pursuant to 11 David T. Sweeney
12 the Montana Rules of Civil Procedure, before 12
13 Jacqueline A Hill, Court Reporter and Notary 13
14 Ppublic. 14
15 APPEARANCES 15
16 ATTORNEY APPEARI NG ON BEHALF OF THE 16
17 PLAI NTI FFS: 17
18 CGREGORY PAUL JOHNSON 18
Attorney at Law
19 3623 Snowl i ne Driv 19
Bi I I'i ngs, Montana 59102
20 20
21 ATTORNEY APPEARI NG ON BEHALF OF THE DEFENDANTS 21
22 AND THI RD- PARTY PLAI NTI FFS: 22
23 CALVIN J. STACEY 23
Stacey & Funyak
24 100 rth 27th Street, Suite 700 24
P. O. Box 1139
25 Billings, Montana 59103-1139 25
Charles Fisher Court Reportin (1) Pages1-4

442 East Mendenhall, Bozeman M T 59715 ?406) 587-9016



David T. Sweeney

Page 5 Page 7
1 DAVID T. SWEENEY, 1 A. |--1couldn't state with certainty.
2 having been first duly sworn, testified upon his 2 Q. That'sfine.
3 oath asfollows: 3 Mr. Sweeney, | have a couple exhibits
4 EXAMINATION 4 that I'm going to talk to you about today, both of
5 BY MR. STACEY: 5 which camewith your disclosure. |'ve separated
6 Q. Mr. Sweeney, could you state your full 6 them off. | haveyour CV marked as Exhibit 1.
7 namefor therecord, please. 7 (Exhibit No. 1 marked for
8 A. DavidT. Sweeney, last nameis spelled 8 identification.)
9 SW-E-E-N-E-Y. 9 BY MR.STACEY:
10 Q. Andwheredoyou reside? 10 Q. Andthedeclaration of David T. Sweeney
11 A. Corvallis, Oregon. 11 ismarked as Exhibit 2.
12 Q. And that'swherewe'retaking your Zoom 12 (Exhibit No. 2 marked for
13 deposition today; isthat correct? 13 identification.)
14  A. That's correct. 14 BY MR. STACEY:
15 Q. Okay. My nameisCal Stacey. I'm a 15 Q. | assumeyou have copies of both those
16 lawyer herein Billings, Montana. And | 16 documentsavailable?
17 represent -- 17 A. Yes | do.
18 A. Nicetomeet you, Cal. 18 Q. l'dliketo start with Exhibit 1, which
19 Q. Niceto meet you. 19 isyour CV. Andl'dliketogotothe-- | guess
20 | represent, asyou probably know, the 20 it'd bethelast page of that document, page 4, if
21 defendantsin this case, one of which isBig Horn 21 |I'm counting correct.
22 County, the other isidentified asBig Horn County |22 And you have had your deposition taken
23 Sheriff'sDepartment, it'sjust a department of 23 before, | know that.
24 BigHorn County. All of whichislocated inwhat |24 A. Yes.
25 | alwaysrefer to asthegreat state of Montana. 25 Q. Soyou know kind of therules of the --
Page 6 Page 8
1 Have you ever been to thegreat state of 1 of adeposition, which arebasically it's my
2 Montana? 2 opportunity to ask you questions, you ar e under
3 A. Yes | have 3 oath.
4 Q. Haveyouworked inthegreat state of 4 I'll assumethat -- unlessyou tell me
5 Montanaon any litigated matters? 5 you don't understand my question, I'll assume that
6 A. No. Nolitigated mattersthat | can 6 Yyou did understand my question.
7 think of. 7 Wecan't talk at the sametime, that
8 Q. Il assumethat your travelsto Montana 8 doesn't work out well for Jackie herein Billings.
9 havebeen for personal reasons? 9 Nodding of the head, it'sgreat, | can
10 A. Recreation. 10 seethat through the Zoom connection, but we'll
11 Q. Okay. 11 haveto havean audible answer.
12 A. Hiking and -- and camping. 12 And if you need a break, let meknow. It
13 Q. Haveyou ever been to Hardin, Montana? 13 lookslikewe'retaking this deposition perhaps
14  A. | dontthink so. 14 from your homein Corvallis?
15 Q. Okay. BeentoBillings, Montana, wherel 15 A. Yes
16 live? 16 Q. Okay. Goingto page4 of Exhibit 1, your
17 A. Yes. I|'vebeento Billings. 17 CV, under, Expert witness cases --
18 Q. Okay. But maybe not gonefurther east 18  A. Uh-huh.
19 down theinterstateto Hardin; isthat correct? 19 Q. --dgix plaintiff, one defendant, one
20 A. Correct. 20 civil case.
21 Q. AndHardinislocated in Big Horn County, 21 Did | read that correctly?
22 myclient, so | assumeit'sfair to say you have 22 A. Yes.
23 never been to Big Horn County, either? 23 Q. Isthereany updateto that?
24  A. Notthat I'm aware of. 24  A. Yes. I'mlooking at my updated CV. One,
25 Q. Okay. 25 two, three, four. I'm seeing four defendant
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David T. Sweeney

Page 9 Page 11
1 cases, and -- one, two, three, four, five 1 A. Uh-huh.
2 plaintiffs cases. And| leavethe civil case off 2 Q. Andit says, 2021 expert opinion and
3 right now because really nothing happened, and | 3 written analysisfor alawsuit against Oregon
4 only gave advice. 4 Patrol, a security company.
5 Q. Okay. When you said one civil case -- 5 A. Right. | havethat one. That -- | show
6 and I'll work off of thisexhibit, and you can 6 that as March of '21.
7 later add toit. 7 Do you show any past that?
8 A. Sure 8 Q. No. None. And | don't have a date.
9 Q. What did you mean by " civil case" ? What 9 A. Okay.
10 did that term mean to you? 10 Q. Il don't havethe March part of it.
11 A. Itwasone party suing another, and it 11 A. Allright. That tells mewhere we're at.
12 did not involve amunicipality. Soitwasacivil 12 So in answer to your question, since then
13 casethat an attorney asked me for advice on. 13 I'vewritten adeclaration, given a deposition,
14 Q. Okay. And what type of case wasthat? 14 written adeclaration, written a declaration, and
15 A. A harassment case, but again, it wasn't 15 written adeclaration. So one, two, three,
16 involving aharassment charge. It was alawsuit 16 four -- I'm seeing five cases since the Oregon
17 from one party against the other, and the attorney 17 Patrol case that you asked me about.
18 wanted some background information. | basically 18 Q. Okay. Starting with the deposition, what
19 leaveit off right now because there was no 19 kind of casewasthat?
20 deposition. | don't even have a case number, 20 A. That wasafata police pursuit Nampa,
21 thingslikethat. 21 Idaho.
22 Q. And it did not involve police or 22 Q. Let meask you this: Isthat -- on what
23 municipalities or anything of that type? 23 I'mlooking at, three bullet points ahead of the
24  A. Correct. 24 onel'm looking at, or aboveit --
25 Q. Just agood old-fashioned harassment case 25 A. Uh-huh.
Page 10 Page 12
1 between two people or more? 1 Q. --itsays, 2021 expert opinion and
2 A. Thereyougo. That'scorrect. 2 written analysison Nampa Police pursuit.
3 Q. Allright. Wdll, looking at thelist 3 Isthat the same one?
4 that | havehere, | would liketotalk briefly 4 A. That'sthe sameone. And since that time
5 about them, the -- starting at the bottom, 2021, 5 | gave adeposition, so | updated the date to July
6 arethereany new onessincethe expert opinion 6 of 21 and listed it as adeposition for a
7 dealing with the -- against the Oregon Patrol, a 7 plaintiff.
8 security company? 8 Q. And Nampa--
9 A. | better find the deposition | sent to 9 A. Inldaho District --
10 Attorney Johnson, just so | make sure that we're 10 Q. No. Goahead. I'm sorry.
11 looking at the same thing. 11 A. ldaho District Court for district, and |
12 Q. And when you said " deposition,” did you 12 have the case number if you need it.
13 mean adeposition that you sent Mr. Johnsonor -- |13 Q. | do.
14 A. Sorry. No. CV. 14 That's, Nampa, | daho outside of Boisg; is
15 Q. | figured that. 15 that wherethat'sat?
16 The CV camealong with your report, which |16 A. Correct.
17 | think isyour declaration, which isdated 17 Q. A town of how big?
18 April 28, 2021, if that helps. 18  A. Nampaisnot that large. I'm going to
19 A. Wdl, I'm not finding the e-mail | sent 19 say under 50,000, but | don't know, honestly.
20 him. So here'swhat I'll do, I'll put my -- | 20 Q. Andwhat isthe case name?
21 havemy current CV up. And what's the date of the 21 A. Casenameis Estate of De La Fuente --
22 last casethat you see? 22 andthat'sD-E, L-A, F-U-E-N-T-E -- versus City of
23 Q. Widl, what you haveisthelast bullet 23 Nampa, it'sfiled in Idaho District Court, Third
24 point at the bottom before education, iswhat 1'm 24 District. And the case numberisCV, asin
25 looking at. 25 Victor, 14-20-01023.
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Page 13 Page 15

1 Q. Okay. And you were retained by counsel 1 that correct?

2 for theestate of De La Fuente? 2 A. ldo

3 A. Yes DelaFuente. 3 Q. Itshould beon thefirst page, the name

4 Q. Andwhoistheattorney that retained 4 of the attorney.

5 you? 5 A. That'swhat I'mlooking at.

6 A. EvanMortimer. 6 Michael Kane & Associates. And he's

7 Q. Canyou spell thelast name? 7 located in Boise. | don't see a phone number. |

8 A. M-O-R-T-I-M-E-R. 8 can giveyou an address or an e-mail.

9 Q. AndwhereisEvan located at? 9 Q. That'sall right.

10 A. Ooh, you got methere. Let'ssee. 10 IsKane C-A-N-E?

11 (Pause.) 11 A. K-A-N-E.

12 THE WITNESS: Heiswith Lister Frost 12 Q. Okay.

13 Injury Lawyersin Boise, Idaho. And Listeris 13 A. Mr. Michaedl J. Kane.

14 spelled L-I-T -- ST-E-R. 14 Q. Okay. Andyou havethedeposition right

15 BY MR. STACEY: 15 there. Would it be possible for you to e-mail

16 Q. Isthat thefirst casethat you have 16 that to Mr. Johnson sothat | can get that from

17 handled for that law firm? 17 him?

18 A. Yes 18 A. lwill.

19 Q. Andthat deals--it saysin your CV, 19 Q. Canyoudothat? Thank you.

20 Expert opinion written analysis. 20 And that depo wastaken in July of 2021?

21 So you gave a written expert opinion or a 21 A. Letmefire off thise-mail and I'll give

22 declar- -- 22 you the date.

23 A. Rignt. 23 Q. Perfect.

24 Q. Youcall it adeclaration. 24 MR. STACEY': You know, Greg, you could

25 Isadeclaration the same as an expert 25 just e-mail it to me and Ryan, too. Do you want
Page 14 Page 16

1 opinion? 1 todothat?

2 A. Yes. Wdl, let metake that back. 2 THE WITNESS: Sure. I'm sorry. Your

3 Sometimes | might write an expert opinion 3 nameagan, sir?

4 for an attorney that wants to know the basics of a 4 MR. STACEY: My nameisCal, C-A-L,

5 case. 5 Stacey, ST-A-C-E-Y. Can|l giveyou my e-mail

6 What | would call adeclarationisa 6 address? Then we could short circuit --

7 document now that is actually being submitted to a 7 THE WITNESS: | would rather send thisto

8 court. 8 Attorney Johnson.

9 Q. Okay. Doyou recall who it was and what 9 MR. STACEY: That'sfine. Greg just said
10 law firm took your deposition on behalf of the 10 hedidn't have aproblem if you want to send it to
11 City of Nampa? 11 us.

12 A. Letmeseehere 12 THE WITNESS: Oh, ishe there?

13 (Pause.) 13 MR. JOHNSON: Yes. I'm sorry.

14 THE WITNESS: | show M&M -- Mary and 14 David, can you see me?

15 Mary -- | mean that -- for the M, you understand 15 THE WITNESS: Now | do.

16 not Mary, actua name. 16 MR. JOHNSON: Okay. I'm sorry. | didn't
17 M&M Court Reporting Service. Phone 17 want you to think we were either Siamese twins or
18 number is 208-345-9611. 18 confused.

19 BY MR. STACEY: 19 MR. STACEY: I'm dressed much differently
20 Q. Doyouremember whotheattorney wasthat |20 than Mr. Johnson.

21 asked you questions, just likel'm doing this 21 MR. JOHNSON: Well, we've seen that Odd
22 morning? 22 Couple movie.

23 A. lsee 23 MR. STACEY: Yes, we have.

24 Reading through the transcript. 24 THE WITNESS: All right. Now, with his
25 Q. Soyou havethetranscript available; is 25 permission, | will --
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Page 17 Page 19
1 MR. JOHNSON: Yes, you have my 1 whatever, but that's pretty impressive.
2 permission. 2 THE WITNESS: Ryan helped me out. He
3 THE WITNESS: All right. 3 copied his e-mail into the chat room, and then |
4 BY MR.STACEY: 4 could easily copy and paste it.
5 Q. I'll giveyou -- you are going to haveto 5 BY MR. STACEY:
6 doitfor twoof us. Alsoonthescreenis 6 Q. | would havedonethat, too. You should
7 Mr. Ryan Heuwinkel. 7 havejust asked meto.
8 And | apologize. | didn't know that you 8 On thiscasein Nampa, what -- I'll read
9 couldn't see Greg, but | should have figured that 9 your deposition, | obvioudy can't do that right
10 out. 10 NOW.
11 Greg Johnson isherein Billingswith me, 11 Tell mejust the short story of what
12 sideby side, making surel don't ask you to do 12 happened.
13 stuff without hisknowledge and per mission. 13 A. Therewasapursuitin Nampa, Idaho. The
14  A. That'swhy | wasalittle surprised, | 14 driver was driving a pickup truck, went through
15 thought, Well, you must trust me. 15 severd city streets. The pursuit lasted, oh, |
16 Q. Yeah. Yeah. 16 want to say seven to ten minutes, maybe alittle
17 And Mr. Ryan Heuwinkel, who represents 17 less. Eventually reached speeds of over a hundred
18 Dustin Wegner in this case, isalso participating 18 milesan hour, and the driver that was being
19 by Zoom. | don't know if you can see Ryan. 19 chased hit, | believe it was a Ford Mustang with
20 A. lcan 20 two peopleinside of it, and they were killed.
21 Q. Allright. 21 Q. Wasthat theestate of De La Fuente; is
22 A. Ican. | didn't know who he was. 22 that the peoplein the Mustang?
23 Q. And1 will --1, again, apologize for not 23 A. Yes.
24 giving you the cast of the charactersinvolved in 24 Q. And what happened tothedriver of the
25 thiscase 25 pickup?
Page 18 Page 20
1 A. That'sokay. 1 A. Hewasokay. Hewent tojail, | believe
2 Q. Butmyemailistheletter C, Stacey, 2 hée'sthere till.
3 ST-A-C-E-Y at Stacey, ST-A-C-E-Y, Funyak, 3 Q. Doyou recall what year that incident
4 F-U-N-Y-A-K, dot com. 4 took place?
5 A. Allright. 5 A. Let mebring up my file on that.
6 Q. AndI'll have Ryan giveyou hise-mail 6 Q. Could it beback in 2014, by chance?
7 address. 7 A. It'spossible, but let me take alook.
8 MR. HEUWINKEL: Yes. | just shared it by 8 (Pause.)
9 thechat, my last nameis difficult to spell. 9 THE WITNESS: All right.
10 But for the record, I'll say it's 10 BY MR. STACEY:
11  RHeuwinkel @bebtlaw.com. R-H-E-U-W-I-N-K-E-L at |11 Q. And asyou're doing that, wasyour --
12 B-E-B-T law dot com. 12 A. ltwas--
13 Thank you. 13 Q. --report attached asan exhibit to that
14 THE WITNESS: All right. I've just sent 14 deposition? Your declaration?
15 that off. 15 A. | assumeso. But | don't know for sure,
16 Now, the copy I'm sending you has afew 16 but | assume that's normally the case.
17 minor technical changes, so | did a change sheet 17 Q. Okay. Goahead. | interrupted you.
18 after that, but there was nothing substantial that 18 A. That'sokay.
19 waschanged. It might be afew words here and 19 (Pause.)
20 there, but nothing that affected the material 20 THE WITNESS: The pursuit was July 14th
21 evidence of the case. 21 of 2018. Thedriver was Joseph Sena, S-E-N-A.
22 BY MR.STACEY: 22 Thecollision killed De La Fuente and a gentleman
23 Q. Fair enough. 23 by thelast name of Zamudio, Z-A-M-U-D-1-0O.
24 MR. STACEY: And, Ryan, | have no idea 24 So to answer your question, 2018 was the
25 what you said about putting it on chat or 25  pursuit.
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Page 21 Page 23
1 BY MR.STACEY: 1 that | would need to go through the notes and
2 Q. Anddoyou recall what time of day that 2 everything.
3 was? 3 Q. Okay.
4  A. Itwasnighttime. 4  A. Itseemsthat that was -- you know, now
5 Q. And nighttimein July would be 10:00 or 5 that | think about it, that's afairly lengthy
6 later, when it wasdark? 6 pursuit. It might even have been about five
7 A. Correct. 7 minutes. But to give you the best answer, | would
8 Q. Anddid it involve any alcohol involved 8 havetolook through the -- the case file and run
9 inthedriving of the pickup? 9 thetimesand everything. But that's -- that's --
10 A. Yes Mr. Senawasintoxicated, | 10 I'mgoing off memory pretty much from July.
11 understand. 11 Q. I'll ask ancther favor. 1'm assumingin
12 Q. Okay. And what wasthereason the 12 thedeposition they attached the -- as an exhibit
13 pursuit wasinitiated? 13 your declaration, but sometimesthat may not be
14  A. Itwasatrafficviolation. Mr. Sena 14 part of what you have sent to us.
15 left the -- abar, drove out into the strest, 15 If you can locate your declaration or
16 stopped for 20 or 30 seconds. |... and then the 16 report, and with Greg's consent here, send it to
17 pursuit started shortly after that. 17 both Ryan and myself aswell, that would be
18 Q. Andis-- 18 greatly helpful. Because| anticipate I'll get
19 A. Twoturnsignal violationsaswell. So 19 thedeposition and it will refer to Exhibit 14,
20 stopping in the roadway briefly and two turn 20 but wewon't have a copy of it, and then I'll be
21 signal violations. 21 circling back to Greg, asking you to send it. So
22 Q. Comingout of a bar? 22 if you can locate that and send it to us at that
23 A. Yes 23 samee-mail addresses.
24 Q. Would it be at closing time, for example, 24  A. | haveitright here. Let mejust make
25 like2:00a.m.? 25 sure everything looks correct.
Page 22 Page 24
1 A. |beieveso. 1 Yeah. Hereisasigned copy, eight pages
2 Q. Andwasit a--it wasacity police 2 long. And I will send that to the e-mails that
3 officer who wasinvolved? 3 youjust provided.
4 A. Correct. Nampa ldaho Police Department. 4 Q. Thank you.
5 Q. Andwasit just one officer in the patrol 5 (Pause.)
6 car that wasinvolved in the pursuit? 6 THE WITNESS: Okay. And declaration, you
7 A. Thereweretwo officersinvolved in that 7 askedfor.
8 pursuit, two -- two separate police cars. 8 There you go.
9 Q. That --thanks. 9 BY MR.STACEY:
10 I mean, therewas an initial pursuit by 10 Q. Thank you.
11 oneofficer, asingle officer in hispatrol car, 11 A. You'rewelcome.
12 correct? 12 Q. And!I'll takealook at it here, maybe at
13 A. Right. 13 abreak.
14 Q. Wasthiswithin the city of Nampa? 14 But in summary, what -- going back to the
15 A. Yes 15 factsof the case, two officersarein pursuit.
16 Q. And then did it escalateinto another 16 Weretherelikerumble strips put down to
17 vehicle pursuing, another police officer 17 stop thevehicle, or anything likethat?
18 pursuing -- 18 A. No. Theonly thing that stopped that
19 A. Right. 19 truck was hitting the Mustang.
20 Q. --pursuingin asecond -- 20 Q. Okay.
21 A. Thesecond police officer joined in the 21 A. Itstartedina-- city streets, went
22 pursuit, and they pursued together. 22 around, you know, residential neighborhood, and
23 Q. And | think you mentioned the pursuit was 23 then came out onto a highway. And that's where
24 anywher e between seven and ten minutesin length? |24 thedriver, Mr. Sena, accelerated to a much higher
25 A. | think to give you the best answer on 25 rate of speed. Andif | remember right, somewhere
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Page 25 Page 27
1 around ahundred milesan hour. And it just 1 And | said, Look, | think it'sfineif
2 obliterated the Mustang when it hit it, and 2 you drive with lights and siren after the violator
3 basicaly cut those peoplein half. 3 for awhile. They might not hear you, they might
4 Q. Did thepickup crossthe centerline and 4 have headphones in, their back window might be
5 hit aoncoming vehicle, or what? 5 blocked, they might not have mirrorsin the
6 A. | believeit wasanintersection 6 Vvehicle
7 accident, and the Mustang was coming from the 7 There -- there is some reason sometimes
8 right. AndI -- | think heran ared light when 8 when people don't know that the police are behind
9 hehit them. 9 them.
10 Q. Allright. And what is-- 10 However, when it seems apparent that
11 A. Becausel -- if you need -- that's my 11 Mr. Senaclearly seesit's the police and then
12 best answer | have at this paint. 12 takesfurther evasive action, dangerous actions,
13 If -- if you would like | can go through 13 breaking the law in order to get away from the
14 thewhole report and make sure that was the reason 14 officers, that's the point where discretion needs
15 for the violation or the -- the reason for the 15 to bethe better part of valor and you need to
16 callision, but | believe heran ared light. 16 shut that pursuit down.
17 Q. That'sfine. We can defer to your report 17 So we did not sit down, both of us, with
18 later if necessary. 18 avideoin front of usand me highlight a
19 In summary, what was your opinion in that 19 particular point in time when the pursuit should
20 case? 20 have been called off.
21 A. My opinion was that the officers pursued 21 But my general observation of that
22 Mr. Senaunnecessarily, thereby creating danger 22 pursuit was, when it's clear that the defendant's
23 for other people on the road, as evidenced by the 23 taking evasive action and trying to get away,
24 high-speed collision that killed two innocent 24 that'sthe time to shut that pursuit down.
25 people. 25 Especialy because it wasin residential streets
Page 26 Page 28
1 Q. Wasthereacertain point -- let me ask 1 when the pursuit started.
2 this. Wastheinitial pursuit acceptablein your 2 Q. Inthat Nampacasg, it soundslikethe
3 opinion, theinitial reaction and starting the 3 offenses-- and we'll look at therecord -- were
4 pursuit? 4 likewithout a signal indicator to makeaturn,
5 A. The--theinitial reason for the stop 5 thosekind of things; isthat right?
6 wasdefinitely valid. So they had some legitimate 6 A. Correct. Minor traffic violations.
7 traffic stop violations for Nampa, |daho. 7 Q. Atclosingtime whenthebarsare
8 At some point, | gave my opinion that 8 closing, roughly?
9 when you redlize that Mr. Senais not stopping, in 9 A. Correct.
10 fact, he'staking evasive action, he's speeding up 10 Q. | assume, however, that there aretimes
11 unnecessarily, he's committing further traffic 11 that the pursuit, even though it may result in
12 violationin his effort to get away from the 12 that unfortunateresult, the pursuit is--is
13 officers, that's when they should have backed off 13 warranted to continue pursuing even at high
14 the pursuit and stopped. 14 speeds; isthat fair to say?
15 Q. And did you quantify the point in time 15 A. What | look at is, what's the danger to
16 when that should have happened? Did you givean |16 the publicif the violator gets away versusthe
17 opinion asto acertain point -- let'ssay it'sa 17 danger to the public if the pursuit continues.
18 five-minute pursuit, after three minutesyou 18 There may be cases where the society says
19 should stop? Or did you give any opinion of that 19 it'sacceptable for the officer to continue that
20 type? 20 pursuit, especialy if it's a dangerous felon who
21 A. No. Theattorney and | kind of went; 21 poses serious risk of danger or harm to the
22 'round and 'round on that. And he wanted my 22 community. Society and me, as a police expert,
23 opinion as -- as a police supervisor when would | 23 might say, Yes, continue that pursuit, we realize
24 have called off the pursuit, if | remembered his 24 this-- thiswill be dangerous.
25 question correctly. 25 But let's say, for example, this person
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Page 29 Page 31
1 robbed abank with afirearm, that's someone that 1 pursuit in that case on behalf of the estate?
2 society needsto be protected from, and therefore, 2 A. AsfarasI'maware, yes.
3 ahigh-speed pursuit in the -- in chasing a 3 Q. AndMr. Senawasthedriver of the pickup
4 violator such as that, a dangerous armed felon, 4 inthat case?
5 would definitely be arisk that's worthy to take. 5 A. Yes SE-N-A.
6 Q. Haveyou foundin your career that there 6 Q. Andhelived and hewascriminally
7 are--1guess, in all 50 statesthere aretimes 7 prosecuted, isyour recollection?
8 that therearehigh-speed pursuitsby law 8 A. Yes
9 enforcement? 9 Q. Inyour report, did you assign any fault
10 A. Oh,yes. The Department of Justice keeps 10 for thedeath of Mr. De La Fuenteto Mr. Sena?
11 annual statistics on police pursuits across the 11 A. | don't remember if that question was
12 United States. So yes, they occur in all 50 12 asked or not.
13 dstatesin -- in communities of al sizes. 13 Q. Doyou believe --
14 Q. Herein Billings, Montana, atown of a 14  A. ltcertainly --
15 hundred thousand plus, | can report to you that 15 Q. Goahead.
16 theBillings newspaper reports pursuitson 16  A. Certainly, | would think his effortsto
17 occasion. 17 get away from the police certainly played a part
18 It wouldn't shock you that there might be 18 inthose two deaths.
19 oneor two pursuits per year that make the news 19 Q. And soif you had to say, did Mr. Sena,
20 herein thiscommunity? 20 washeat fault for the death of thisindividual
21 A. That would not shock me. 21 or twoindividuals, the answer to that would be
22 Q. Andthat includesMontana Highway Patrol, |22 yes?
23 sheriff'sdepartment, police departments, correct? |23 A. Yes.
24 A. Correct. 24 Q. And--allright.
25 Q. How about, haveyou ever dealt with 25 That isthe onethat | had circled on
Page 30 Page 32
1 high-speed pursuitson Indian reservations? With 1 your CV asaNampa Police pursuit.
2 dealing with the Bureau of Indian Affairs 2 Let'slook at some of these other cases.
3 officers? 3 A. Allright.
4 A. No, | don't have any experience with 4 Q. First of all, off thetop of your head,
5 that. 5 areany of the other cases deal with pursuits by
6 Q. Okay. Thepursuit that you had in Nampa, 6 law enforcement?
7 it'sdtill ongoing litigation; isthat right? 7 A. |think that's the only -- this case and
8 A. Tothebest of my knowledge. 8 that case, | think, are the only fatality for
9 Q. Youdon't know if thereisatrial date 9 police pursuitsthat |'ve been retained on.
10 approachingor not? 10 Q. And arethereany that deal with nonfatal
11 A. | have not been notified of one. 11 injuries, pursuitsthat you've worked on?
12 Q. Inthat case, wastherean expert 12 A. Pursuits?
13 retained on behalf of the City of Nampa? 13 Q. Yeah.
14  A. I'mnot aware. 14 A. | think it wasjust these two.
15 Q. You havenot seen areport or declaration 15 Q. Okay.
16 from anybody who might take an oppositeview of |16 A. Yes.
17 your opinion in that case? 17 Q. Lookingat thelist that I'm looking at,
18  A. Il dontthink so. 18 starting at the top, 2017: Standby for deposition
19 Q. Okay. 19 on Tacoma Police traffic collision. Did not
20 A. I don't remember anything like that. 20 tedtify.
21 Q. Atleast in your deposition, you don't 21 Isthat just an accident?
22 recall being asked any questionsabout adifferent |22 A. Yeah. It wasan accident. And | believe
23 report? 23 they werein arbitration. And so | went and just
24 A. Correct. 24 @as-- asyou just read, stood by in the attorney's
25 Q. Areyoutheonly expertinregard tothe 25 office while they arbitrated. And | don't think
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1 thearbitrator needed anything from me, and | 1 A. That wastheallegation, yes.
2 believe they were able to settle the case. 2 Q. Andl assumein reality, had that person
3 Q. Nextone 2017: Expert weapon opinion 3 been arrested he or shewould not have committed
4 offered on civil handgun harassment case. 4 thenext event that gaveriseto the damage claim
5 A. Correct. 5 on--at that time?
6 Q. Nextone-- 6 A. That--that'sabit of aguess. If
7  A. Wasthere aquestion on that one? Sorry. 7 someoneisin jail generally they are prohibited
8 Q. No. It doesn't have anythingto do with g8 from committing crimes.
9 thiscase right? 9 Q. Thereyou go.
10 A. Okay. No. 10 A. However, you and | both know that people
11 Q. Next one, Expert opinion and report 11 arereleased all thetime. I'm -- I'm not sure if
12 offered on Pierce County Sheriff liability case. 12 it would have stopped the eventual death or not.
13 What kind of liability case wasthat? 13 It's--it'shard to say. But at that time, sure,
14  A. Itwasadomestic violence suspect that 14 if someoneisinjail.
15 ended up killing his estranged wife or girlfriend, 15 Q. And | understand that there can bea
16 | don't remember which. And Pierce County 16 delayintime.
17 retained me for an opinion on whether there 17 But if | understand that case, and |
18 were -- was a necessity for the police officersto 18 haven't looked at it, but it soundslike had the
19 make an arrest in that case. 19 policearrested thisindividual, then the
20 Q. What did you conclude? 20 argumentswas, then that person wouldn't later,
21 A. That there was a hecessity to make an 21 within ashort period of time, killed someone? |s
22 arrest, but when they went to the house and 22 that what happened?
23 knocked on the door, there was no answer. So | 23 A. Right. Right.
24 remember talking about them not having enough 24 Q. And did that person kill someone through
25 probable cause to go in the house at that time. 25 adomestic abuse-type situation?
Page 34 Page 36
1 Q. In--inthe Nampa pursuit case, 1 A. Yes
2 obviously thereisa need to pursue people, 2 Q. Sothedeceased, the State was saying,
3 correct? 3 Boy, if you would have put thisguy in jail,
4 A. Therecan be. 4 she--1'massuming it'sashe-- would not have
5 Q. Right. 5 been killed?
6 You arenot -- are you of the opinion 6 A. Yes
7 that -- that if a crime has been committed and 7 Q. Right?
8 they flee, there should not be a pursuit, kind of 8 And haveyou been involved in other cases
9 ano-pursuit rule no matter what the factsare? 9 whereclaimsare madethat had police
10 A. Asl talked about before, what you really 10 investigated, arrested, acted maybe differently
11 havetoweigh iswhat isthe danger to the public 11 then theend result would have been different, no
12 if the pursuit continues versus the danger to the 12 onekilled or injured? Or isthisthe only one
13 publicif the offender gets away. So we would 13 that you have worked on?
14 havetolook at the individual crime and determine 14  A. I'mlooking at my CV right now.
15 what information the officers have at thetimein 15 Q. | noticethat thereisa Kent Palice,
16 order to then determine do they have enough cause 16 failureto act lawsuit, 2020.
17 to continue with that pursuit, or, as| said, 17 Isthat --
18 would discretion be the better part of valor and 18 A. Yes
19 well catch him another day, to have that type of 19 Q. Isthat afailuretoarrest or act
20 attitude. 20 leadingtoaclaim?
21 Q. ThePierce County case wewerejust 21 A. Inthat one, there was a subject with
22 talking about, wasthere a claim made that had 22 mentd illness, and he had a weapon in the house.
23 Pierce County Sheriff'sDepartment madean arrest |23 He had scared and intimidated his family, and they
24 therewouldn't have been somefollowing subsequent |24 had left. Various police reports were made, the
25 crimeand damage occur? 25 Kent Police Department responded to the house.
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1 However, they did not have probable cause to enter 1 menta health was deteriorating.
2 the house and take the subject into custody. They 2 Q. Anditwasyour opinion that the Kent
3 were also worried about the safety of him and 3 Poalice Department acted properly?
4 themselves because he was said to be armed in the 4 A. Yes itwas
5 house. 5 Q. AndI assumeyou addressed the issue of
6 Later, the subject exited his house and 6 whether they had sufficient timeto get a search
7 began shooting at the neighbors houses. Of 7 warrant or an arrest warrant to establish probable
8 course, at this point, now they have enough 8 cause?
9 probable cause. Kent Police arrived, the SWAT 9 A. Yeah. Right.
10 team arrived. They surrounded the house, and he 10 Q. And you concluded that they did not have
11 waseventualy shot by the SWAT team, and | 11 asufficient time, even though days had passed
12 believe he waskilled. 12 between thefirst incident and the death of this
13 And the claim in that case was the -- 13 individual?
14 the-- how do| state this? 14  A. lactudly --if | remember correctly, |
15 The clamwas, if Kent Police had 15 told plaintiff's counsel that they didn't have
16 arrested himin the first place, there never would 16 enough for a search warrant. It doesn't mean that
17 have been the subsequent shooting of the 17 you couldn't apply for one, but they didn't have
18 neighbors houses and then the subsequent fatal 18 enough for it.
19 shotsfired by the SWAT team. 19 There was no -- his mental health was
20 And | offered the opinion to plaintiff's 20 deteriorating. Heforced hisfamily out, but he
21 counsel that | did not believe the Kent Police had 21 hadn't committed, | don't believe, any crimes of
22 probable cause to enter the house at that time. 22 assault or anything and -- and been violent
23 They knew someone potentially was dangerousinthe |23 towards someone. It was generally his behavior
24 house and they knew he was armed, but therewasn't |24 that made the -- the rest of the family leave the
25 enough probable cause to go into the house. They 25 house.
Page 38 Page 40
1 needed something more. 1 So while certainly thisisa concern, it
2 And | -- | said they actually made 2 wasmore of amental health concern until he -- at
3 excellent efforts at trying to apprehend him away 3 suchtime he armed himself with arifle and
4 from the house. He apparently would go to the 4 started shooting at the neighbor's house. Now a
5 convenient store down the street fairly often, and 5 mental healthissue-- apublic health issue now
6 they staked that out and tried to catch him there. 6 becomesapoliceissue.
7 Andthey tried -- | believe they tried some type 7 Q. Isthat case gtill pending, asfar asyou
8 of ruses, too, get him out of the house. And 8 know?
9 nothing worked. 9 A. lhavenoidea | --1wasn't retained
10 So | said to them, | said, They have made 10 further because my opinion didn't agree with
11 agood faith effort to get this guy in custody, 11 plaintiff's counsel.
12 but if they go in the house, he is either going to 12 Q. Soyou wereretained by plaintiff's
13 shoot at them and they are going to shoot back, 13 counsel in that case?
14 and lives could to be lost. 14  A. No. Wdll, just for aninitial opinion.
15 So you have to, again, weigh -- the 15 They wanted -- they wanted my take on this, what
16 police department has a legal responsibility to 16 wasmy expert opinion. Were the actions of the
17 make arrests. But we don't want to endanger 17 Kent Police Department correct? And | said that
18 unnecessarily in order to make that arrest. There 18 they were.
19 might be times where discretion is the better part 19 Q. Okay. Thenext onein your résumé,
20 of valor. So there was a perfect indication of 20 expertopinion --
21 that. 21 A. I'mgoingto get something to drink.
22 Q. Soundslike, though, that thistook time, 22 Give mejust 30 seconds.
23 dayspassed from theinitial report -- 23 Q. Absolutely. You need a break or
24 A. Yeah. Thiswasamultiday incident. He 24 anything?
25 was spiraling out of control, and -- and his 25 MR. JOHNSON: No, | don't, either.
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1 (Discussion off the record.) 1 Q. | wasgoingto say, obviously nothing to
2 BY MR. STACEY: 2 dowith police pursuits?
3 Q. Whilewewere off therecord, Greg made a 3 A. No.
4 point and -- go ahead and... 4 Q. Okay. Allright. 1'vegonethrough my
5 MR. JOHNSON: Oh, yes. David, what | 5 CV. I'veskipped a couple because they deal with
6 talkedto Cal about while you were getting 6 asecurity case wherea student was assaulted at
7 something to drink, that it was, | think, 7 the Seattle School District.
8 understood by counsel -- all three counsel 8 Oregon Patrol, a security company. Is
9 attending and you that your declaration regarding 9 that --isthat in Corvallis? Isthat --
10 thedeposition in the City of Nampa case would be 10 A. No. That wasin Washington State. |
11 e-mailed directly to me, to Cal Sweeney, and to 11 don't remember the city. No -- Oregon Patrol,
12 Ryan Heuwinkel, whether or not it was attached as 12 that must have been in Oregon, obviously. County
13 an exhibit to your deposition in that case. But 13 of Multnomah, so yes, that -- that was herein
14 it wasn't specified -- or it wasn't part of a 14  Oregon.
15 clear record that | was authorizing you to do so, 15 Q. Okay.
16 but | do authorize you to do so, just in case 16  A. | don't remember the city, though, right
17 thereis some confusion about that. 17 offhand. | canlook it up. But the basics of
18 MR. STACEY: Thanks, Greg. 18 that case was a homeowners association, and a
19 BY MR. STACEY: 19 security guard ended up arresting one of the
20 Q. Goingback toyour résumé, Mr. Sweeney. 20 homeowners at one of the homeowners' association
21 What | wasgoing to finish up with, the next one 21  mesting.
22 that | saw near the bottom isexpert opinion 22 Q. What'swrong with that?
23 against King County in Seattle for not taking 23 A. A security guard has --
24 appropriate police action. 24 Q. Never mind. | know what'swrong with it,
25 Wereyou retained by King County? 25 but homeowners association should be -- all of
Page 42 Page 44
1 A. What'sthe date on that one? 1 them should be arrested, based on my experiencein
2 Q. 2021. 2 litigation.
3 A. Do you have amonth? 3 All right. | think we've covered all of
4 Q. No. 4 your casesthat | can seehere. Especially those
5 A. Ithink I know which onethatis. 5 with pursuits. And that would include the Nampa
6 Do you have a defendant name? 6 case andthe-- let'ssee, isthat theonly
7 Q. No. | just--your CV's-- 7 pursuit one?
8 A. That onel think the defendant isKing 8 A. Yes. The--that arbitration one, that
9 County. 9 was not apursuit, it was emergency driving.
10 Do you have a plaintiff's name? 10 Q. Okay.
11 Q. Nope 11 A. A Tacoma Police sergeant hit someone else
12 A. Sorry. 12 and caused damage to their car. | don't believe
13 Q. That'sall right. It'sagainst King 13 therewasany injuriesasaresult. But that was
14 County -- 14 involving going through alight with lights and
15 A. I'm pretty surel know what that oneis, 15 siren on and hitting another vehicle. But that's
16 and I'm surprised I'm not seeing it here. 16 it
17 | think | didn't includeit -- | think | 17 Q. Okay. Movingon to education.
18 don'tincludeit on my current CV because it was 18 You mentioned earlier you'rea Husky,
19 just an opinion offered. There was no legal 19 University of Washington, BA in law, societies,
20 declaration nor deposition. But if | remember the 20 and justice, 2004 --
21 case correctly, this was awomen with mental 21 A. Yep.
22 hedlth issuesthat wasignored at the King County 22 Q. lIsthat aone-year program?
23 jail, and she subsequently died. 23 A. A BA, no. Four-year program.
24 Q. Okay. Obvious-- 24 Q. Okay. It just says2004?
25 A. No, | dont -- 25 A. That'sthe date of graduation.
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1 Q. Soyou attended four yearsat U-Dub? 1 A. Yes
2 A. Two yearsat Shoreline Community College 2 Q. Tdl mewhat you remember about those two
3 and then transferred to the U-Dub. 3 pursuits, please.
4 Q. For thelast two years? 4 A. How much detail do you want?
5 A. Yes 5 Q. Wdl, they would be between '87 and '97,
6 Q. Andthat'swhereyou received your BA in 6 sol don't know what your memory islike. But
7 law, societies, and justice? 7 that'sa--
8 A. Yes 8 A. It's--it'sactualy pretty good, that's
9 Q. Whatislaw, societies, and justice? 9 why | asked.
10 What doesthat entail, that degree? 10 Q. Allright.
11 A. Studying constitutional law, civil law, 11 A. Thefull -- the full story would take us
12 how the courts work, how the police department 12 severa minutes, but | -- or | can giveyou a
13 worksin the criminal justice system and civil 13 synopsis.
14 courts. 14 Q. Let'sstart with asynopsis, and we'll
15 Q. Okay. 15 work backwardsif need be.
16 A. It'salot of sociology, the study of 16  A. Allright. Thefirst police pursuit |
17 underrepresented groupsin society and their 17 wasinvolvedin, | was abrand-new officer,
18 relation to the law, and who has power and who 18 probably would have been in 1987, possibly 1988.
19 doesn't. 19 And| saw amotorcycle driving on Lake City Way, |
20 Q. Okay. I'm assuming they arenot courses 20 believeit had expired tabs. So | pulledin
21 on police pursuits? 21 behind it and activated my lights and siren. The
22 A. Correct. | don't remember any on that. 22 vehicle -- the motorcycle turned right on
23 Q. And of your education, what -- what 23 Northeast 95th and accelerated away from me. |
24 formal education under the CV would include police |24 called out that | wasin pursuit of atraffic
25 pursuits, if any? 25 violator.
Page 46 Page 48
1 A. Northwestern School of Police Staffing 1 We went eastbound on Northeast 95th. The
2 and Command. All of my 34 years of police 2 motorcycle rider cameto an arterial at 35th
3 experience, 20 of that as a supervisor, that | 3 Avenue Northeast and drove right through the red
4 have had avariety of police training classes on 4 light. | wasn't comfortable doing that, so |
5 pursuits, reviewing of pursuits. | have offered 5 slowed down enough to make sure that there was no
6 training to others on proper police procedures 6 crosstraffic. And, again, my lightsand siren
7 when it comesto issues of police pursuits. 7 weregoing, so | continued eastbound through the
8 Q. Haveyou ever been personally involved in 8 redlight.
9 apursuit? 9 Northeast 95th is a downhill stretch
10 A. Yes 10 after that. And | estimate we were doing 70 to
11 Q. How many times? 11 75 milesan hour. The motorcyclerider cameto a
12 A. Therearetwo that cometo mind early in 12 street called Sand Point Way, whichisa
13 my career. | can't think of any sincethen. | 13 T-intersection and a stop sign, so you have to
14 remember two police pursuits. 14 stop on Northeast 95th before entering Sand Point
15 Q. Would that be when you were a police 15 Way. The motorcycle rider wiped out at the bottom
16 officer with the Seattle Police Department? 16 of thehill, and | was right behind him, so |
17  A. Yes 17 swerved around him to avoid running him over and
18 Q. AndI'mlookingat your CV, your career 18 hitastop sign. And the stop sign flipped over
19 started in '83 through '87 as a security officer 19 thetop of my car and landed behind me. And |
20 at Seattle Pacific. Andthen'87t0'97,a 20 cametoastopinadirtlotjust east of Sand
21 ten-year period whereyou arelisted as police 21 Point Way.
22 officer, Seattle Police Department. 22 So there is the -- the basics of the
23 Sothat's-- 23 case
24 A. Correct. 24 Q. Okay. Thank you.
25 Q. --when thetwo pursuitstook place? 25 Do you remember what time of day this
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1 was? 1 So | started braking, and | think | would

2 A. Nighttime, but | don't remember the hour. 2 have been ableto stop if it wasjust me, but then

3 Q. Andwasall thestreetsthat you are 3 when hewiped out in front of me, | consciously

4 discussing with me, arethey in Seattle proper or 4 remember swerving in order to avoid running him

5 asuburb? 5 over. Andthat carried meinto abit of aslide,

6 A. Yes Yes, in Seattle. 6 and|l -- | ended up stopping across the street

7 Q. And, you know, I'm not asfamiliar in 7 basicaly.

8 Seattle asthisquestion would suggest, but is 8 Q. | assumetherewasalot of adrenaline

9 that in the area of Seattle which | would call 9 flowing through your body during this pursuit?
10 downtown, wherethereishigh-risebuildingsand |10 A. Yes
11 hillsand, you know, it'skind of a downtown San 11 Q. And asyou described it, do you remember
12 Francisco, or not? 12 about how long the pursuit would have lasted,
13 A. No. It'sin North Seattle, which 13 roughly?
14 certainly isnot rural, but it's more spread out 14  A. A couple minutes.
15 than Downtown Seattle. 15 Q. And duringthat period of time, wereyou
16 Q. Gotcha. 16 callinginto dispatch reporting your position, or
17 On theway to -- 17 anything of that type?
18 A. Inaresidential neighborhood. 18 A. Yes
19 Q. Andif | understand it, you were at times 19 Q. And wasdispatch monitoring you during
20 at speedsof 70 to 75 miles per hour? 20 thisprocess?
21 A. Correct. 21 A. Yes
22 Q. Andthemotorcyclist just wouldn't pull 22 Q. Wastheresomeonetelling you what to do
23 over. And hewiped out at the T-intersection at 23 and what not to do?
24 thebaseof a hill? 24  A. I don'trecall any input from anyone
25 A. Yes 25 else

Page 50 Page 52

1 Q. Doyou know if hewastrying to stop at 1 Q. Anddidany --

2 that T-intersection, or do you have any idea? 2 A. There might have been, but | don't

3 A. Aswe camedown that hill and approached 3 remember it.

4 Sand Point Way, he would have had to take great 4 Q. Did anyone call you off the pursuit?

5 lengthsto slow down and stop to then either turn 5 A. No.

6 right or left to go northbound or southbound. And 6 Q. Andit soundslike-- did the

7 hewas unable to negotiate that, and he ended up 7 motorcyclist liveor just -- asaresult of this

8 laying the motorcycle down. And then | remember 8 accident?

9 the bike -- the motorcycle and the driver dliding 9 A. Yes Hehad severa scrapeson his body
10 ontheground asthey -- asthey both headed 10 from dliding along the ground. But other than
11 toward Sand Point Way. 11 that, he was uninjured, so | was able to handcuff
12 Q. And how far behind wereyou when thisall 12 him. And| can't remember if he had awarrant or
13 occurs? Helaysit down -- becauseyou arecoming |13 asuspended license, that was basically the reason
14 toa--1 mean, you arecomingtoa 14 heran. | think it -- | think he had awarrant of
15 T-intersection, you have got to start dowingdown |15 sometype. He ended up going to jail.
16 oOr you aregoingto havetrouble, too, | assume? 16 Q. Isthat kind of typical why peoplerun,
17 A. Yup. Yeah. Weboth were. And 17 they may fear that they are on probation or going
18 thankfully | wasinacar. And | was probably 18 tohaveasuspended license, or they aregoingto
19 il going too fast to negotiate that turn 19 havemore problemsthan just whatever the offense
20 safely, but | at least knew the street well enough 20 wasthat started it?
21 toknow that it was -- we were coming to a 21 A. | would say they basically don't want to
22 downhill stretch and | better start applying the 22 get caught.
23 brakesif I'm going to -- because | knew the next 23 Q. Andthereisareason they don't want to
24 main street coming up, | knew it was Sand Point 24 get caught, which isusually some criminal
25 Way. 25 repercussions?

Charles Fisher Court Reportin
442 East Mendenhall, Bozeman M T 59715

(13) Pages 49 - 52
(g406) 587-9016



David T. Sweeney

Page 53 Page 55
1 A. Correct. 1 A. Yes
2 Q. Soobviously, you missed him when you 2 Q. Still feel that way today?
3 swerved. You hit thestop sign, it flipped over 3 A. | wouldn't have pursued him today like
4 theback. You got out, you wer e safe, | takeit? 4 that. | think | was a brand-new police officer,
5 A. Yes 5 and my attitude was, get him at al costs, and why
6 Q. Andyou wereableto handcuff thisguy as 6 isthisguy running from me, he doesn't have the
7 hewason the ground or off hismotorcycle? 7 right to do that, let's go get him.
8 A. Yes 8 That was my attitude at thetime. It's
9 Q. What was he charged with? 9 changed since then.
10 A. Eluding, and I think he had awarrant. | 10 Q. Okay. What wasyour second pursuit, that
11 don't remember what for. 11 you can remember?
12 Q. Asaresult of thispursuit, wastherean 12 A. | actualy remember three now.
13 investigation asto whether you acted properly or 13 Q. What?
14 not? 14  A. Sothesecond pursuit that | remember,
15 A. | don't remember an investigation, per 15 therewasaburglary in progress at the house with
16 se, other than a standard traffic collision 16 four suspects coming out of the house and loading
17 investigation. So -- which would generally 17  stolen merchandise from that house -- the
18 involve-- again, | don't remember this, but I'm 18 neighborscallingitin -- into the trunk of a
19 telling youin general my -- my best guess asto 19 Honda, | think it was a Civic.
20 what would happen. 20 And they went northbound on Third Avenue
21 Another officer would have come out, 21 Northwest. So | wasin pursuit as the second car.
22 taken areport, because the stop sign dented the 22 | don't remember who was in first position. But |
23 top of the car, and the stop sign was broken, 23 remember calling out the pursuit. And that's
24 obvioudy. So hetook areport for that. And 24 generaly best practice for police, that allows
25 generaly asupervisor would have come out to both 25 thedriver of thefirst car in the pursuit to
Page 54 Page 56
1 screen the arrest and the officer-involved 1 maintain best visual control and control of the
2 collision. 2 vehicle asthey follow the violator.
3 Q. Theproperty damageto your patrol 3 Q. Mr.--
4 vehicleand the stop sign, that would -- that 4 A. Whileme, inthe second car, would
5 would create someinvestigation, wouldn't it? 5 cdl--
6 A. Correct. Again, | don't remember it, so 6 Q. Canlinterrupt?
7 I'mgoing off best procedures at that time. I'm 7 A. Yeah
8 sureit would have been some sort of 8 Q. Because-- beforeyou gotoo far.
9 investigation, but | don't really remember it. 9 You said you " called out" ? Isthat what
10 Q. And based upon that answer and your 10 you said? | didn't hear theterm.
11 previousanswer, | assumethat therewasno 11 A. Yeah. | wascalling the pursuit. So
12 disciplineadministered to you? You weren't 12 that'saterm that would mean | am giving our
13 written up for the -- the pursuit or -- 13 directions and where we are headed and what
14  A. No. 14 streetswe're crossing, things likethat. So | am
15 Q. Therewasnothing negative on your record 15 in contact with dispatch.
16 for what you did that day? 16 Q. Andyou brokeup just at thevery
17  A. That's correct. 17 beginning of that answer. You said you were-- is
18 Q. Doyou know if therewas any lawsuit 18 it "callingout," isthat theterm?
19 filed by the motorcyclist claiming that you 19 A. Yeah. | wascalling out the pursuit.
20 shouldn't have pursued him? 20 Q. Allright.
21 A. | don't believetherewas. I'm not aware 21 A. C-A-L-L-I-N-G, cdlling.
22 of any. 22 Q. Okay.
23 Q. And | assume, because no one criticized 23 A. Andto me, that would mean | am the one
24 thepursuit, you wereinvolved in it, you felt it 24 broadcasting with the dispatch what we are doing
25 wasan appropriate pursuit? 25 inour pursuit.
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1 Q. Didthispursuit take place at night? 1 Q. Soit's--it soundslikeagated
2 A. No. Thisonewasin the afternoon. 2 community?
3 Q. Andyou and oneother vehiclewerein the 3 A. Right.
4  pursuit? 4 Q. With aguard shack with thoselittle arms
5 A. Yes. Asthenumber one was the other 5 there, correct?
6 driver, me as number two. And then several other 6 A. TheHighlands. Yeah. The Highlands.
7 police carsjoined in behind us. | don't remember 7 Q. Howisthat -- how isit spelled?
8 how many. | would say in total probably four or 8 A. H-I-G-H-L-A-N-D-S.
9 fivepolicecars. 9 Q. Okay.
10 Q. Allright. And I interrupted. So 10 A. Andthat'sthe Sesttle Golf Club.
11 you're--call in. You'rethe second in pursuit. 11 And if you drive northbound on Third
12 You arechasing a Honda Civic. 12 Northwest past 145th you enter the Highlands and
13 Go ahead and tell therest of thestory. 13 the Seattle Golf Club.
14 A. It'skind of afunny one. 14 Q. Soyou and how many other vehicles
15 We went northbound on Third Avenue 15 followed thisvehicleinto that residential area,
16 Northwest. The city -- the Seettle city limits 16 would you say?
17 areat 145th. So asyou cross 145th, you now 17 A. | would say we had five. Andwedidn't
18 enter aprivate property. And it's ahousing 18 redly -- we didn't get into the residential area.
19 complex, avery rich and elite housing complex. 19 The gate stopped the Honda from entering.
20 And | remember driving into this complex, and they |20 So he basically drove through the country
21 had a security guard booth outside. And, of 21 club, the golf course, drove through the security
22 course, here we come, lights and siren, chasing 22 guard gate, so to speak.
23 theseburglars. And the security guard in there 23 Q. And wherethewedding wasin progress?
24 putsthe -- the little arm down in order to make 24  A. Right.
25 them stop. And, of course, they bust right 25 Q. What kind of speedswereinvolved in this
Page 58 Page 60
1 through that. 1 chase?
2 I remember then we drove past the country 2 A. | seemtoremember 70 to 75.
3 club meeting hall there, and there was a wedding 3 Q. When that Honda went through the gate and
4 party out on the stepstaking pictures. I'm sure 4 knocked that arm down, would they be going those
5 tothisday they still remember the police pursuit 5 kind of speeds?
6 that went right through their -- their wedding 6 A. No. They had owed at that point. |
7 photos. 7 would say they were probably doing 30 to 40,
8 It ended at a gate that you had to access 8 possibly.
9 with akey card. So at that point the vehicle 9 Q. Okay. And doyou recall if they
10 stopped, and the burglars got out. We were able 10 accelerated oncethey got through the gateand --
11 tograbthree of them fairly rapidly. And then as 11 A. No. The--itnarrows, and thereisa
12 werewrapping it up and we're doing our reports 12 parking lot there. And really, everything kind of
13 and screening it with a supervisor, we look out 13 ground to a halt when they -- they came to that
14 onto the golf course where we're at, and here 14 gatethat actually enters the Highlands area where
15 comesaguy that was clearly not agolfer, walking 15 the houses are.
16 through the golf course trying not to be noticed. 16 Q. Andasaresult of that pursuit, were
17 And we quickly recognize who he was, and the 17 thereany investigation into whether or not the
18 fourth guy was apprehended. So we got all four 18 pursuit was proper, any discipline administered,
19 burglars. 19 or anything likethat?
20 Q. When they entered that residential 20 A. | don't remember any type of
21 area--and I'vekind of got a picturein my 21 investigation from that. There might have been,
22 mind -- and actually, do you recall what golf 22 but | couldn't tell you at what point Sesattle went
23 courseit wasthat -- 23 toamore regulated system, for lack of a better
24  A. Yeah. | -- | was-- I'mforgetting the 24 term, to where we investigated alot more than
25 hame, so I'm going to look it up right here. 25 when| started in 1987.
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1 So at this point | couldn't tell you what 1 redly started when we went northbound on Fifth
2 type of investigation. 2 Avenue Northeast.
3 | am guessing -- my best guessis that 3 And, again, working in North Seattle,
4 al wedid was write areport about catching the 4 thiswas apursuit that lasted, | would say,
5 burglars. We would have mentioned the driving in 5 probably three -- probably four or five minutes.
6 that report. But because no one was injured and 6 It went northbound on Fifth Avenue Northeast, and
7 therewas no collisions, no property damage, other 7 then, again, it went past 145th, which isthe
8 than the -- the gate arm, but we didn't cause 8 Sesttlecity limits. Sonow you are in King
9 that, sol don't think anything else was 9 County sheriff'sarea. It's now Shoreline -- city
10 investigated, that | remember. 10 of Shoreline, but | think at that time it was not
11 Q. And obvioudly, if -- if they had hit 11 incorporated.
12 somebody in the wedding procession and somebody |12 So we went out into the county. They
13 wasinjured or killed, then that would have 13 cameto a stop somewhere on -- somewhere around
14 generated moreinvestigation and morereports, | 14 probably 155th and Fifth Northeast. | don't
15 assume? 15 remember the streets.
16 A. Absolutely. 16 | parked my car. They -- they ended up
17 Q. Yes. 17 onanincline driveway of some sort. And the
18 And that time frame was, again, 1987 to 18 driver and the passenger both got out of the car,
19 '97 when this pursuit took place? 19 and | wastrying to determine which oneto chase.
20 Doyou recall, thefirst onewaslike 20 Thankfully, they both got down on the ground when
21 '87/'88? Doyou -- 21 | gave them commands and was able to arrest both
22 A. Right. 22 of them. And by this time some backup had
23 Q. Anyrough timeframefor thisone? 23 arrived.
24  A. | would put thisonein the early '90s. 24 They had -- one guy was wanted for
25 Q. Allright. How about your third pursuit? 25 robbery, and they had alot of stolen things from
Page 62 Page 64
1 A. Thethird one, we had a series of 1 burglaries, electronics | remember, in the trunk
2 rabberies that weretaking place at 7-Elevens late 2 of thecar. Buttothisday, | can't tell you if
3 atnight. And therewas an armed suspect or 3 they actualy were going to rob that 7-Eleven or
4 suspects, | can't remember if it was one or two, 4 not. | think they were looking for atarget, but,
5 but they were going into 7-Elevens and basically 5 again, in my inexperience -- again, you don't want
6 sticking them up with agun. 6 astoreto berobbed, but I should have realized
7 | had a 7-Elevenin my district at that 7 that acrime has not yet occurred.
8 time. And I remember backing my car into kind of 8 S0 -- but anyway, that was the reason for
9 a--avisua areawhere | could see and somewhat 9 the pursuit and eventual arrest. | think it was
10 concea my car. 10 a--Ithinkitwasagood arrest. I'm--1'm
11 | saw a'67 Mercury Cougar southbound on 11 glad | was able to arrest them, but to this date,
12 Roosevelt Northeast drive slowly past the 12 | still don't know if they actually would have
13 7-Eleven. And | could see, there was two people 13 robbed that 7-Eleven or not. They didn't even go
14 inside and they were looking intently at the 14 intotheparkinglot. Sol can't say that they
15 7-Eleven. | -- thiswasfairly early in my career 15 definitely were, but they were definitely two
16 aswell. | would say thiswasin the -- 16 individualsthat were looking to victimize society
17 probably -- probably 1988, maybe even 1987. | did 17 inoneway or another.
18 not have enough experience at that point to 18 Q. Bad guys, iswhat you aretelling me?
19 redlize just because you are driving past a 19 A. That'sright.
20 7-Elevenlooking in suspiciously didn't mean that 20 Q. Soifl understand it, you saw them drive
21 you robbed the 7-Eleven. 21 by. They had not committed a crime. They looked
22 Soinany case, | pulled out after them 22 suspiciousashell. You went out behind them,
23 and activated my lights. They turned off their 23 activated your lights.
24 headlights, made a series of turns through the 24 How about siren, do you remember that?
25 residential neighborhood, and then the pursuit 25 Or just thelights?
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1 A. Iltwaslightsinitially. And| believe 1 theretwo lanes going each way on that?
2 asthey went to the next arteria -- the store was 2 A. Right. It's--it'stwolanesin each
3 on Roosevelt. The next arterial west of thereis 3 direction with a parking lane on both sides.
4 Fifth Avenue Northeast. When they got to Fifth 4 Q. Andisit controlled by traffic control
5 Avenue Northeast and they really accelerated, at 5 devicesat variouslocations?
6 thispoint | realized they weretrying to get 6 A. Yeah. Therewould have been alight at
7 away. Sothen from thereon it waslights and 7 Northgate Way. There would have been alight at
8 diren. 8 130. And there would have been alight at 145.
9 Q. Sowhen they accelerated for -- and the 9 And | don't remember if they blew red
10 chasegoesfor four to five minutesis-- 10 lightsor not, or if they were green, | couldn't
11 A. Uh-huh. 11 tell you. And | honestly don't remember how |
12 Q. --what I recall. What kind of speeds 12 navigated those streets, whether | had to -- |
13 wereyou traveling on this one? 13 know | had lightsand siren on. My -- | honestly
14  A. Wegot up to around a hundred miles an 14 don't remember. | -- | don't know what the light
15 hour, 95 to a hundred, | remember. 15 conditions were.
16 Q. And they at onetime-- initially they 16 Q. That'sfine.
17 turned their headlights off and then -- 17 And isthat a busy -- Fifth Avenue
18 A. Yes 18 Northeadt, isthat a busy street?
19 Q. --thenthey turned them on, and isthat 19 A. It's--it'sanarteria, and it carries
20 when you started really going at high speeds? 20 alot of traffic for Northgate Mall and people
21 A. Correct. They went through some of the 21 that liveintheresidential area of North
22 neighborhood streets that the -- the slower 22  Sesttle.
23 residential streetsin between Roosevelt and Fifth 23 At that time of night, | remember being
24 Avenue Northeast. They tried to lose me, again 24 somewhere around 1:00 or 2:00 am. and traffic was
25 turned the lights off for awhile and then turned 25 pretty light.
Page 66 Page 68
1 them back on. And by the time they got to Fifth 1 Q. Asareault of thispursuit and the
2 Avenue Northeast, that's when they really 2 arrest, werethere-- again, samedeal, wasthere
3 accelerated. | would say that -- that the pursuit 3 aninvestigation done concer ning the pursuit, just
4 commenced at that point. Prior to that it was 4 thepursuit part?
5 just an attempt to make atraffic stop. 5 A. | remember notifying an acting sergeant,
6 Q. Andwhen they had their lights off, were 6 that'san officer that's working as a sergeant for
7 they going 30, 40, 50 miles an hour, or not? 7 that night, he wasn't an official sergeant. And |
8 A. Not that fast, no. | would say more 8 remember screening the arrest with him and told
9 residential speeds. 9 him about the pursuit. | -- | doubt there was a
10 Q. Okay. 10 pursuit investigation. | don't think we had that
11 A. And-- and | wastrying to determine, 11 policy at thetime, but | couldn't swear to it.
12 okay, do they not know I'm here? | hadn't 12 Q. Doyourecall inthecriminal caseif
13 activated my siren, so I'm just following them 13 these guyswere convicted, or did they arguethat
14 with the lightson. And they made a couple turns, 14 you lacked probable causeto even initiate the
15 and then when they got out on Fifth Northeast, 15 pursuit?
16 that's, like | say, when the pursuit officially 16  A. | don't remember thisever going to
17 began. And they really got on the gas and went 17 criminad trial. Infact, | know that it didn't go
18 northbound, and that's when | went lights and 18 tocriminal trial. Atleast asfar aswherel was
19 siren. And that -- and then Fifth Avenue 19 caled asawitness. You know, there -- there
20 Northeast isan arteridl, it borders Interstate 5 20 could have been, you know, aplea. I'm not sure.
21 in Seattle. And that's when we eventually -- when 21 | -- 1 redly don't know what happened with it
22 wecrossed, oh, | would say Northgate Way. Then 22 after the arrest.
23 we probably reached again, likel say, 95to a 23 But | remember, like | said, one guy had
24 hundred miles an hour. 24 warrantsfor hisarrest. Hewasafelon. | think
25 Q. Fifth Avenue Northeast isit a--is 25 hewaswanted out of Oregon, if | remember right.
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1 Andhewenttojail. 1 A. Right.
2 | think the passenger -- | honestly don't 2 Q. Let'stakeaquick break so people can
3 remember if we arrested him or not. There was the 3 dtretch, and then we'll come back and finish you
4 dtolenitemsin thetrunk. | don't know if we 4 up, okay?
5 wereableto pinthat on himor not. | don't 5 A. Allright. How long?
6 remember. 6 Q. Fiveminutes?
7 | remember the driver being in the most 7 MR. STACEY: Isthat okay, Jackie, for
8 trouble because he, obviously, was the one trying 8 you?
9 togetaway. He had the warrants for his arrest. 9 THE COURT REPORTER: Perfect.
10 | think -- 1 think | covered the stolen 10 (A recesswastaken.)
11 itemsin thereport, but there was no charges for 11 BY MR. STACEY:
12 that, if | remember right. 12 Q. Mr. Sweeney, wetook a break. We had
13 Q. Mr. Sweeney, do you recall if therewas 13 just been discussing your CV, Exhibit 1. And
14 any discipline administered to you for the 14 specifically the expert witness cases, education,
15 pursuit -- your pursuit activities? 15 and worked our way through essentially your three
16 A. No. 16 pursuitsthat you can remember today that took
17 Q. And-- and | takethat to say, no, there 17 placein the 1987-1997 time frame when you were a
18 wasn't any disciplinary proceedings, correct? 18 police officer with the Seattle Police Department.
19 A. Correct. 19 Looking at your résumé, starting above
20 Q. Andthat pursuit took place after the 20 that,it's, Field Training Officer. | seethat as
21 first pursuit that we talked about earlier, or do 21 aheading.
22 you remember? 22 A. Right.
23 A. | seemto have -- | seem to remember 23 Q. Andthen DUI enforcement officer SPD
24 having alittle bit more police experience than 24 traffic section, special deployment officer, a
25 the-- with the motorcycle pursuit, but | still 25 patrol sergeant to the SPD West Precinct -- SPD,
Page 70 Page 72
1 remember being very new in my career. And asyou 1 meaning Seattle Police Department, | assume?
2 can guess, when you are fresh out of the academy 2 A. Correct.
3 andyou have completed your field training 3 Q. Then 2003 through 2005, a detective
4 program, thereisalot you don't know about 4 sergeant, internal investigation section?
5 policing. Thereisalottolearn. It --it's 5 A. Yes
6 a--thereisalot of on-the-job training that 6 Q. Andthat took usto 2005.
7 occurs being a police officer. 7 Isthat -- no. Next page. | seeyou
8 S0 in answer to your question, | did not 8 werea sergeant with the SWAT team, patrol
9 havealot of experience at thetime. | -- | am 9 sergeant SPD North Precinct, operations lieutenant
10 sureitwas'87 or '88. 10 North Precinct through 20167
11 Q. | assumeat thetimeyou felt that it was 11 A. Yes
12 appropriateto pursuethese people? 12 Q. A detective sergeant SPD human resour ces.
13 A. ldid. 13 And then on thefirst page of my résumé,
14 Q. Despitethefact that they hadn't 14 we haveyou forceinvestigation lieutenant East
15 committed a crime, correct? 15 Precinct?
16  A. Yeah, exactly. 16 A. Yeah
17 Q. Okay. Isthisoneyou till feel that 17 Q. And then awatch commander, 2019 through
18 way, it wasan okay pursuit? 18 March of 2021.
19  A. No. If put into modern times, this would 19 A. Yes
20 not be an authorized pursuit. At thetime it was. 20 Q. Areyou still awatch commander with the
21 But now, no, | would not make this pursuit. 21 Seattle Palice Department?
22 Q. Andwhenyou say "moderntimes” youare |22 A. No. | retiredin 2021 from the City of
23 talking about now? 23 Seattle and took ajob asthe second command. I'm
24 A. Correct. 24 alieutenant here at Oregon State University
25 Q. 2022 and we'retaking your deposition? 25 Police Department.
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1 Q. Would that bein April of 2021, roughly? 1 that there would have been some pursuits
2 A. Yeah. March of 2021, sure. 2 occasionally in my materialsthat | presented for
3 Q. Soall of those positionsthat | just 3 acase
4 went through, in looking at your résumé, many of 4 Q. And let'skind of -- rather than go
5 them appear to be dealing with administrative 5 through each of these positions, and some overlap
6 issues, human resourceissues, thingsthat, | 6 intime. They look likeyou -- you know, let's
7 guess| would say, arerelated to police work but 7 just say in law enforcement up to March of 2021 is
8 not like pursuits; isthat fair to say? 8 when you then went to Oregon State?
9 A. No. I would disagree with that. 9 A. Right.
10 Q. Okay. 10 Q. Correct?
11 A. Asan operations lieutenant, as the 11 So up tothat point in time, asa
12 administrative use of force lieutenant, asa 12 supervisor, whatever the capacity might be, if |
13 patrol sergeant, asa SWAT sergeant. Basically in 13 understand it, there would be timesin reviewing
14 @l my roles asasupervisor, let's put it this 14 reports, they may from timetotimeincludea
15 way, for the last 20 years have been spent 15 pursuit aspart of thereport?
16 reviewing the work of others. 16 A. Correct.
17 So while I'm not involved in pursuits 17 Q. Wereyou ever just assigned to review
18 myself, per se, | aminvolved from areview 18 pursuitsto determine whether they arereasonable
19 standpoint, looking at police pursuits and use of 19 or not?
20 forceand avariety of other -- you name the 20 A. Yes. Particularly asthe operations
21 police procedure and I'm probably involved in 21 lieutenant and the administrative lieutenant.
22 reviewing the work of others and making 22 Q. Okay. And that --
23 recommendations on whether someone waswithinthe |23 A. For both the East and the North
24 law and within department policy. 24 Precincts. So from roughly -- | was promoted
25 Q. Okay. I think | understand your answer, 25 lieutenant in 2015. So -- oh, and as awatch
Page 74 Page 76
1 but let meask you this: Like2005to 2010 1 commander, too. So basically as alieutenant from
2 detective sergeant SPD human resour ces -- 2 2015t0 2021, | would have had regular review of
3 A. Yes 3 pursuits.
4 Q. --wouldthat involvein any way 4 Q. Anddoyou haveany idea, roughly, how
5 reviewing pursuits of others? 5 many -- this-- you are going to haveto help me
6 A. No. 6 out. | assumethat thereisreviewsthat you have
7 Q. Okay. Then 2003 through 2005, detective 7 donein which pursuitswereinvolved but the
8 sergeant SPD internal investigation section. 8 pursuit really wasn't an issue?
9 Would that involve pursuits, review? 9 A. InSeattle apursuit always getsits own
10 Review of pursuits? 10 investigation that then becomes part of the
11 A. | believethat there were some cases that 11 overdl larger investigation.
12 cameto me asaninternal investigations detective 12 Q. Okay.
13 sergeant, that some of them did involve pursuits. 13 A. Whether it'sashooting, an internal
14 Ingeneral, and | -- | can't name you any 14 investigation like a police misconduct issue, or
15 specifics, | don't remember any specifics, I'm 15 just ageneral review for use of force. All those
16 going off of generality here. But in general, 16 different circumstances could involve a pursuit
17 what would have occurred after that was a 17 review, whichin and of itself is a separately
18 complaint about an officers's conduct. And 18 reviewed incident that is then combined sometimes
19 sometimesin reviewing those cases, | think there 19 with other reports, depending on what was the
20 weretimesthat | would have also included the 20 nature of the police call at the time.
21 pursuit information, if a-- if apursuit was 21 Q. Isevery pursuit that's-- Seattle's
22 involved. 22 Police Department involved in, isit reviewed?
23 S0 -- but in answer to your question, 23 A. Yes.
24 that would not have been my primary purpose. But 24 Q. Andthenit --
25 | seemto have agenera -- general recollection 25 A. That's--
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1 Q. Goahead. 1 pursuitsascontrasted maybe with atown of
2 A. | seemtoremember our pursuit policy 2 20,0007 Doesit make any difference?
3 changing somewherein the early 2000s, where we 3 A. I'msurethere are differences between a
4 would no longer pursue for traffic violations or 4 largejurisdiction and asmall jurisdiction. In
5 misdemeanors, and it became dangerous felons only. 5 fact, | think | was-- if you don't mind me
6 Q. Okay. And who reviewsthe pursuitsfor 6 pullingitup, | wasreviewing US Department of
7 the Seattle Police Department? Isthereateam? 7 Justice on police pursuits. And they talked about
8 A. Vaiety -- 8 that very thing that you want, if you would like
9 Q. Isthereateam of peoplethat doit? 9 meto find the information.
10 A. Thesergeant will have aninitial review. 10 Q. Widl, wecan comeback toit. But off
11 Thelieutenant will have areview of the pursuit 11 thetop of your head, your opinion as an expert,
12 and of the sergeant’s pursuit. And then there was 12 doesit make any difference how big thecity is?
13 sometype of board that | did not serve on. It 13 A. There are more pursuits per capita, |
14 primarily functioned out of the traffic unit. And 14 believe, for smaller jurisdictions than there are
15 | believethey reviewed all police collisions and 15 for thelarger jurisdictions. You arelikely to
16 pursuits, kind of as a collective. It's not that 16 engagein pursuit in that smaller jurisdiction, it
17 they were delving into the details of each 17 seems.
18 pursuit, but more of a-- as an overall advisory 18 Q. Why doyou think that? Do you have an
19 capacity. 19 opinion for that?
20 Q. Okay. Now, the pursuit policy in 20 A. Itismy experience that sometimesthe
21 Seattle, it'schanged over times? Iswhat | -- 21 smaller departments don't have the same level of
22 A. Yes. 22 police supervision, the same level of training,
23 Q. And Seattlewould be a city of what 23 the same level of report writing, and the same
24 population? Inthelast ten years-- ten years 24 interaction with the criminal justice system. You
25 ago. 25 know, interacting with attorneys and judges and
Page 78 Page 80
1 A. Tenyearsago, inthe mid 600,000s, 1 prosecutors.
2 650,000. 2 Now, that being said, | -- | don't want
3 Q. Andthat'sgrown sincethen, | assume? 3 to disparage the smaller agencies. Sometimes they
4 A. Yeah. | understand it's approaching 4 don't have the funds, or they don't have the
5 750,000. 5 number of officersinvolved in order to perform
6 Q. AndI noticethat when you werelike 6 extensivereviews.
7 watch commander of the North Precinct, that would | 7 As| talk about in Segttle, thereisa
8 beacommunity of 235,000 people. 8 large number of people that get involved in
9 A. Yeah. Wehad alarge population that -- 9 something like this. And it's my experience that
10 that lived and worked in the North Precinct, as || 10 thereisthat greater level of accountability.
11 cdlit. Sothereisfive precinctsin Seattle: 11 | don't have alot of experience with
12 North, South, East, West, and Southwest which is 12 super large agencies. So, you know, would the Los
13 also called West Seattle. So these geographic 13 Angeles Police Department view Seattle as kind of
14 regions. North Seattle, that precinct isthe 14 backwardsin its thinking or lacking in some areas
15 biggest and serves the largest community in 15 of -- of procedura justice? | don't think so,
16 Sedttle. 16 butit'spossible.
17 Q. Inpolicepursuits, isit -- doesit make 17 So | don't want to view this answer as
18 any differenceif you arein a city of 700,000 18 disparaging to those smaller departments, but
19 versusacity of 10,000 people? 19 sometimesthe level of scrutiny certainly doesn't
20 A. Doesit make any difference? 20 existasit doeswith alarger department.
21 Q. Yeah. Palice pursuits, which we-- we're 21 Q. Thinkingout loud, in Seattle when a
22 goingto betalking about. But doesthe 22 pursuit takes place, you have got a lot of people,
23 population base where the pursuit takes place, 23 alot of traffic. You have streets, hills. You
24 like King County, Seattle, town of 235,000 or 24 havealot -- alot of action going on, so to
25 600,000, is-- isthat factored in, in any way, in 25 speak.
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1 In asmaller community, you would lack 1 A. Wehave seven police vehicles, and four
2 thenumber of people, lack the number of vehicles, | 2 campus security trucks.
3 maybe not have the same geographical problems. 3 Q. Haveyou had any pursuits on campus?
4 Doesthat -- doesthat -- have you 4 A. No.
5 factored that into your opinionsin thiscase, the 5 Q. Youalsoarean expert witness, DT
6 difference between Hardin, Montana and Seattle? 6 Sweeney Consulting, LLC, 2017 through the present?
7 A. |think certainly when you look at 7 A. Yes
8 driving in Seattle at high speed versus driving in 8 Q. That'show you areacting in this case?
9 Montana, astate known for, at least in the past, 9 A. Yes
10 not having much of a speed limit, depending on 10 Q. Andwe'vetalked about some of the work
11 your highway, there could certainly exist 11 that you have done as a consultant.
12 differences of driving through an area of higher 12 Do you advertisethat?
13 residentia density as opposed to those of lower 13 A. | haveawebsite, and I'm listed on, |
14 density. 14 believe, three different expert witness services.
15 Q. Okay. Inyour CV,you'recurrently a 15 Q. Okay. Now, doyou have any other
16 lieutenant, Oregon State University Police 16 occupationsthat keep you somewhat busy at the
17 Department. 17 present time?
18 What -- isthat a-- | call it campus 18 A. | havemy red estatelicensein
19 police. Would that be another term for it? 19 Washington, but that'savery limited -- | useit
20 A. Correct. The Oregon State University had 20 only onalimited basis. So | would -- | don't
21 acontract with Oregon State Police that ended in 21 know if | would call it -- it's definitely not
22 December of 2020. And at that point, the 22 full time, it's-- it's maybe even less than part
23 university decided to form their own police 23 time. Sol have my read estatelicensein
24 department and the chief and | both came from 24 Washington. But | do sell afew houses each year.
25 Seattle Police Department, as a matter of fact. 25 Q. | sawaYouTubeinterview that you had
Page 82 Page 84
1 Soshewasthe chief, | was her second in command. 1 with somefellow who -- | can't even remember his
2 And so since -- she started alittle bit before 2 name. But hewas-- he's somebody that you had
3 than| did, but we both started in 2021, and since 3 listened to and decided to get your real estate
4 then we'retrying to add more officers, more 4 license isthat correct?
5 sergeants, public safety officers which are campus 5 A. Correct.
6 security officers. So |l think that answers your 6 Q. Andthenyou --1 think thearticlewas
7 question. 7 that you had bought some multifamily units?
8 Q. Itdoes. 8 A. Correct.
9 Isyour jurisdiction basically the Oregon 9 Q. And madeaton of money, asl recall the
10 State University campus? 10 article, right?
11 A. Correct. 11 A. | don't know about aton. | wasableto
12 Q. And how many officersdo you currently 12 usemy real estate license in order to acquire
13 have? 13 renta properties. So | have them professionally
14  A. Right now we have four officers, three 14 managed, so | wouldn't call it acareer, it's just
15 sergeants, alieutenant, and achief. No. We 15 property ownership, | would say, at this point.
16 havefive officers, | think we hired -- we just 16 Q. Isthat in Washington that you do that?
17 hired another one. Five officers, three 17 A. Yes
18 sergeants, alieutenant, and a chief. 18 Q. Notin Oregon?
19 Q. Lieutenant, being you? 19 A. No.
20 A. Yes. 20 Q. Allright. Let'smoveon to your
21 Q. And thechief, being your -- from Seattle 21 opinionsin thiscase, and specifically your
22 aswell? 22 declaration. And afew questionson that, of
23 A. Correct. 23 course. We've marked that as Exhibit 2, for the
24 Q. And how many patrol vehicles does Oregon 24 record.
25 State have? 25 Do you recall when you got contacted in
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1 regardtothiscase? 1 A. Yes
2 A. Itlookslike April of 2021. 2 Q. And, of course, you had read all the
3 Q. AndI assumethat was by Mr. Johnson 3 reportsthat had been submitted to you?
4 getting ahold of you? 4 A. Yes
5 A. Yes Yes 5 Q. Soasl gothrough that paragraph 6, that
6 Q. Andlooking at Exhibit 2, if we could go 6 seemed to mimic one of thereports, whether it was
7 topage?2, paragraph 4. | believe it summarizes 7 Deputy Atkinson or somebody else. That'sjust
8 theinformation that you havereviewed in this 8 takingthat information astrue and puttingitin
9 case? 9 your declaration?
10 A. Yes. 10 A. Correct.
11 Q. And doyou know if you havereviewed 11 Q. And after listening to the audio and
12 anything more since signing your declaration on 12 watching thevideo, | assumethat still is
13 April 28, 20217? 13 accurate, that paragraph?
14  A. Yes. Sincethat time, Mr. Johnson sent 14 A. Yes,itis.
15 meDVDsand CDsthat | wasn't ableto review at 15 Q. Okay. The--your declaration startsout
16 thetime of my declaration, but I have been able 16 with Deputy Atkinson seeing a pickup behind him
17 tolisten and watch since then. 17 swervingin front of casino. He saw it swerve
18 Q. Right. 18 intothe northbound lane while driving south. It
19 Asl| read through the material that you 19 then corrected in the southbound traffic lane.
20 put together in order to submit your declaration 20 That'syour under standing of what started
21 under oath asto your opinions, wasit -- isit 21 thisincident?
22 correct that you had not seen thevideo of the 22 A. Yes.
23  pursuit? 23 Q. And now, if -- just want to make sure
24  A. Correct. 24 we'reon thesame page.
25 Q. And you had not heard the conversation 25 That meansthe pickup driven by, we now
Page 86 Page 88
1 with digpatch or that; isthat correct? 1 know Mr. Wegner, you know that, of course?
2 A. Yes 2 A. Yes
3 Q. Andyou now have listened and watched? 3 Q. He, for whatever reason, wasdriving --
4 A. Yes 4 hewas heading south on what? What kind of a road
5 Q. Andwhat else haveyou looked at, if 5 arewetalking about; do you know?
6 anything? 6 A. Based onthevideofootagel saw, it
7 A. That'sthe only thing additional that 7 lookslike it might be an arterial, but possibly
8 I'velooked at. 8 not amultilane arterial.
9 Q. And after listening and watching, has 9 Q. And not multi, meaning just onelane
10 that altered your opinion? 10 going north, onelane going south?
11 A. No. My opinion has not been altered. 11 A. That'swhat it looked like to me.
12 Q. Andif I'mlooking, again, at 12 Q. Sothisdescription of the pickup heading
13 paragraph 4, it liststhe documentsthat you had 13 south but then swerving over into the northbound
14 looked at in offering your opinions. 14 lane, that would be obviously crossing the
15 So go to paragraph 6 of your declaration. 15 centerline, correct?
16 A. Allright. 16 A. Yes
17 Q. Asl seeparagraph 6, it isa summary of 17 Q. Andtherewasnoindication that it wasa
18 what I'll call thefacts of the case. 18 passing maneuver or anything like that to explain
19 A. Yeah. Primarily based on Deputy 19 that move; isthat right?
20 Atkinson's statements that he wrote, yes. 20 A. Correct.
21 Q. | wasgoingto ask you whereyou got that 21 Q. It'sjust avehiclethat, aslaw
22 information. 22 enforcement, you would look at and say that isa
23 A. That'swhere. 23 trafficviolation in and by itself?
24 Q. It camefrom the statement of Deputy 24 A. Correct.
25 Atkinson? 25 Q. Andit, by drivinginthe--1'll call it
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1 theopposite lane of traffic, that certainly could 1 A. Right.
2 cause a hazard to approaching traffic in that lane 2 Q. Anddidyou confirm that in the video?
3 of traffic; could it not? 3 A. Yes. You can seethat on the video.
4 A. Yes 4 Q. And then hepulled in behind?
5 Q. AndI'msureyou haveinvestigated, 5 A. Yes
6 unfortunately, caseswherethey havebeen head-on | 6 Q. Anything wrong with doing that, that you
7 or accidents where someone has decided, for 7 see?
8 whatever reason, to drive on thewrong side of the 8 A. No.
9 road? 9 Q. Now, this-- going acrossthe centerline
10 A. Correct. 10 intooncoming traffic, that -- if someone was
11 Q. They could bedrunk, they could be -- | 11 doingthat, that could lead to a pretty serious
12 mean, they could be on drugs, they can -- there 12 accident; could it not?
13 could bealot of reasons, but accidentsdo happen |13 A. The potential exists, yes.
14 when somebody istraveling in theoncoming laneof |14 Q. Do you have any knowledge of what had
15 traffic, | guess| would say? 15 transpired earlier that night leading up to
16 A. Correct. 16 12:30 a.m., when thisall occurred, where
17 Q. And so Deputy Atkinson observed that 17 Mr.Wegner or Mr. Woody may have been or what was
18 maneuver; isthat your understanding? 18 goingon or anything likethat?
19 A. Yss, itis. 19  A. | wasprovided information that they were
20 Q. Andthat'samaneuver that, aslaw 20 at sometype of function, a party perhaps, perhaps
21 enforcement, would you agree, cannot beignored? |21 aChristmas party. | -- it's been several months
22 A. | would say unless there was something 22 sincel read that information, but that's --
23 more pressing, it should not beignored. There 23 that'swhat | remember. It didn't have adirect
24 might be -- if you are on your way to, let's say, 24 bearing on my declaration, so | didn't include
25 adomestic violence call, | would say no other 25 prior information like that.
Page 90 Page 92
1 traffic violation proceeds to the domestic 1 Q. Inpreparation today for your deposition,
2 violencecall, for -- that -- asjust an example. 2 inthelast whatever period of time, what have you
3 Q. wdl,lI -- 3 done?
4 A. But-- 4  A. | havereviewed the CDsand DVDs. That
5 Q. No. | agree. 5 wasthe primary thing that | have spent my time
6 If hewasgoing torespond to a murder or 6 on. And then sincethat time, | pulled out the
7 adomestic abuse, you would takethat one over 7 most relevant documents that | thought you might
8 what you just saw? 8 ask meabout. Sol have the officer's statement.
9 A. Correct. 9 | have-- | reviewed department policy. |
10 Q. And -- but thereisno evidencein this 10 reviewed the collision report. | think that's
11 casetherewas anything other than thisincident 11 probably the bulk of the things that | have spent
12 occurring at that point in time? 12 my timereviewing in -- in preparation for today's
13 A. Correct. 13 deposition.
14 Q. Doyou recall what time of day this 14 Q. Doyou recall when you got the DVD and
15 incident occurred? 15 theCD?
16 A. | bdieveit wasinthe middle of the 16  A. Attorney Johnson sent those to me, | want
17 night. The deputy's statement just indicates 15th 17 to say last week or the week before.
18 of December. The CAD indicates 00:41 hours, so 18 Q. Andjust for therecord, today iswhat,
19 12:41lam. 19 January 17, 20227 Sowould you have gotten it
20 Q. Soitwasintheearly morning hours of 20 after Christmas of 2021?
21 December 15th? 21 A. Itseemslikeit was after Christmas. If
22 A. Yes. 22 youwant, | could go find the packaging materials
23 Q. Andinyour report, you say, Deputy 23 and -- and get our exact date, but --
24 Atkinson pulled into the Sinclair gas station to 24 Q. No.
25 let the pickup pass. 25 A. --it seems somewhere around Christmas.
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1 Theend of theyear, | think, maybe the beginning 1 | don't know. Butit was-- it wasfairly
2 of January. 2 scientifically controlled with rides home for
3 Q. Andyoudon't need to do that. 3 everyone, let'sjust say.
4 It soundslike you would have looked at 4 Q. Sure. I'll bet it was.
5 and listened to those items sometimein the last 5 So at .23, someoneisimpaired; arethey
6 two weeksor so? 6 not?
7 A. That'scorrect. 7 A. Wedll, that's an interesting question.
8 Q. Doyou know what the blood alcohal 8 Becauselegally you can be intoxicated at .23.
9 content readingwasfor Mr. Wegner? 9 But believeit or not, | have seen some people
10 A. Not without going back and looking for 10 that function at .23 better than those that are at
11 that information, | couldn't tell you off the top 11 .050r .07 or .10. Soit'samatter of being
12 of my head. 12 conditioned to the alcohol.
13 Q. The-- someof thereportsindicate it 13 Q. You'rethefirst expert that's ever
14 was.23. 14 agreed with meon that. But --
15 Does that mean something to you? 15 A. Oh,it'sabsolutely true.
16 A. Yes Asaformer DUI officer. Depending 16 In fact, the drunkest person | ever
17 onyour jurisdiction, when | started in DUIsthe 17 pulled over was a.43.
18 legal limit was .1, so you would be slightly over 18 Now, you think he would be dead and in
19 twicethelegal limit. Later it waslowered to 19 thehospital. Now, thisindividua did not pass
20 .08, sothere you are approaching -- you are 20 thefield sobriety test, let's be clear about
21 approaching three times the legal limit. 21 that. Butthey did alot better than alot of
22 Q. Right. 22 people at much lower levels.
23 And in Montanaiit's .08, like what you 23 So yes, your ability to be conditioned to
24 werereferringto. 24 acohol is affected by the -- the length of period
25 And you referenced in your CV 1998 to 25 of time that you have been drinking, how
Page 94 Page 96
1 1999 you werethe DUI enforcement officer. 1 conditioned of adrinker you are, how much you
2 A Yes 2 drink, and do you drink every day.
3 Q. Correct? 3 So yeah, the conditioned alcohaolic can
4 And | assume you had training into what 4 learnto function and overcome some of those
5 someoneat .08 might beabletoreact to and do 5 deficiencies that most people, it might cause them
6 versussomebody at .23? 6 tofall over or bein astupor. It'sinteresting.
7 A. Yes. From both personal experience and 7 Q. Doyou haveany information in regard to
8 observing people that have been drinking and 8 Mr.Wegner, if hewasa novice, experienced
9 driving, aswell as| conducted a drinking and 9 veteranor --in regard to alcohol consumption and
10 driving -- adrinking lab, let's say, for -- there 10 ability to maneuver?
11 wasnodrivinginvolved. A drinking lab where we 11 A. | don't have any personal knowledge. But
12 brought in test subjects and basically had a 12 what | will say isthat it'sreally hard to get to
13 socia gathering for a period of time, and me and 13 a.23. You havetodrink awholelot. It -- you
14 the other DUI officers would administer alcohol on 14 don't get that with two or three drinks, let's
15 aregular basisto voluntarily subjects, mostly 15 just say that, in my experience.
16 from the police and prosecutor's office. And then 16 So in order to function at a.23, | would
17 wewould test them periodically so that we could 17  suspect -- and, again, | don't know him
18 get an idea of the different amounts of acohol 18 individually. | looked at a cursory
19 and what affect that had on coordination and 19 investigation, the police investigation into this
20 balance and -- and the ability to speak and think 20 crash, it certainly has a bearing, but it didn't
21 clearly. 21 have much of adirect bearing on my findings.
22 Q. | sawthat, that drinking lab, that just 22 But in any case, as| looked at that
23 soundslikea Friday night with those county 23 level -- and you have reminded mewhat it is, | --
24 attorneysand the cops, right? 24 | haven't looked particularly at it, but | can
25 A. Well, it might have been a Friday night, 25 finditif we need to. But yeah, in order to get
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Page 99

1 toa.23, you haveto be someone that's fairly 1 think ideally he would not have gotten in that
2 usedtoacohol. A lot of peoplewould easily 2 car. | think in aperfect world.
3 becomesick or passout prior to that if they are 3 However, | understand them to be friends,
4 not aconditioned drinker. 4 and sometimes friends like to drink and they like
5 Q. Anditwouldtaketimeto get to that 5 to party and they like to have fun. And, you
6 blood alcohol level; would it not? 6 know, Woody -- Woody. Would Woody have known how
7 A. Correct. You haveto have -- you haveto 7 much he had to drink? It's possible.
8 have been drinking a certain number of drinks over 8 I'm not sure how many drinks he had at
9 acertaintime period in order for that BAC level 9 that party and if that equated to the .23 or if he
10 to build up within the bloodstream to where you 10 could have even been drinking earlier in the day;
11 can get to that level of .23. Again, so we're 11 that's not unknown for people.
12 talking almost three timesthe legal limitin 12 So I'm trying to answer your question,
13 Montana. 13 butl --it's-- | think Mr. Woody would have been
14 Q. Wouldyou, inthiscase-- and | don't 14 far safer and smarter not to get in the car with
15 know how much background information you have, but |15 Mr. Wegner, | -- | do agree with that.
16 just assumethisto betrue, that Mr. Woody, who 16 Do | find fault with him? | don't know.
17 isdeceased, waswith Mr. Wegner that evening, and |17 It'snot against the law to ride with a person who
18 drinkingwith him and around him from, let'ssay, |18 hasbeen drinking and driving. It's not against
19 thebeginning to, obvioudy, theaccident. Let's 19 thelaw to drink and drive. A lot of people
20 just assumethat to bethecase. 20 misunderstand that.
21 A. That -- that'swhat | seem to remember, 21 What it'sillegal to doisto be
22 yes. 22 intoxicated and then drive, right? So you have to
23 Q. SoMr.Woody would have had knowledge 23 beover that lega limit.
24 that Mr. Wegner was consuming a fair amount of |24 So | don't know. It's atough question
25 alcohol? 25 toanswer.
Page 98 Page 100
1 A. Based ontheinvestigation report, | 1 | -- 1 think -- | think if he were
2 believethat to betrue. 2 smarter, he should not have gotten in the car with
3 Q. Anddoyou -- let meask you this: Do 3  Wegner; | agree with you on that.
4 you see any fault with Mr. Woody after that much 4 Dol find fault with him? | don't know.
5 alcohol being consumed to get into a vehicle with 5 That's had a hard thing for a police officer to
6 Mr.Wegner that evening? 6 answer. | mean, he's not broken the law, he's
7 A. Wedll, that's an interesting question. 7 dlowedtorideinthe car. Wedon't know to this
8 | think in general, society would say 8 date how -- how he felt about this pursuit. Was
9 it'swell-known the dangers of drinking and 9 hescreaming, "Let me out” the wholetime? Or was
10 driving and how alcohol affects the human body. | 10 hegoing, "Drive faster, drive faster, get away
11 think that these are fairly common, generally 11 fromhim."
12 understood principles by which most peoplein 12 We don't know unless someone maybe
13  society seem to understand. 13 interviews Mr. Wegner about that.
14 Y et, however, you and | both know that 14 But | don't know, | -- I'm trying to
15 thereisplenty of examples of people, even based 15 answer your question. | think I've probably
16 onthis knowledge, doing foolish things, whether 16 talked enough about it.
17 it'sdriving themselves, whether it's getting in 17 Dol find fault with him? No, but he
18 the car with someone who has been drinking and 18 could have been smarter.
19 driving, or whether you are the person trying to 19 Q. | appreciatethat, and | think |
20 stop someone from drinking and driving. 20 understand.
21 You know, | think everyone hasa -- it's 21 From a police officer standpoint, there
22 agenerally accepted knowledge in society today 22 isnolaw for -- to beviolated if you get in a
23 that people recognize this danger. 23 car with somebody who isintoxicated, that's what
24 So in answer to your question, though, do 24 | understand?
25 | find fault with Mr. Woody getting in the car? | 25 A. Right.
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1 Q. Ontheother hand, forget about the law 1 homeor call on Uber.

2 that they -- | mean, it would be interesting if we 2 Q. Right.

3 had alaw that said getting in a vehicle with 3 And ther e wer e options, now, in hindsight

4 somebody above .08, you are guilty of driving or 4 Mr.Woody could have not ridden home with

5 passenger under theinfluence, or whatever it 5 Mr.Wegner, he could have possibly called for a

6 might be. You know what I'm talking about? 6 ride, whether it'sacab, Uber. | don't think

7 A. Of facilitating -- 7 therewasan Uber back then, thisis--

8 Q. Right. 8 A. No,you'reright, | don't think there

9 A. --drinking and driving or something like 9 was.

10 that. | don't know if thereis any states that 10 Q. It night havebeen acab or another

11 havethat. That -- that would be an interesting 11 friend who was sober or afamily member. There

12 question. 12 areother optionsavailable?

13 Q. Itwould be, but nonein Montanathat I'm 13 A. That'scorrect. Almost always.

14 awareof. 14 Q. Butunfortunately, that's hindsight,

15 So from a police standpoint, strictly law 15 that'susually 20/20.

16 enforcement and laws, you wouldn't give Mr. Woody |16 So Mr. Woody -- and let'sjust assume

17 aticket for getting in the vehicle, so you can't 17 that factually they both were drinking together,

18 fault him that way. 18 that -- from 6 o'clock that night or 7 o'clock

19 But | think | understood, you know, kind 19 that night -- forget about any previousdrinking

20 of in hindsight or even at that time, themore 20 that day.

21 prudent, reasonable step would beto do something |21 Let'sjust say thedrinking started then

22 other than get in that vehicle? 22 and continued up to shortly beforethe accident.

23 A. | think that would have been more 23 So it would appear Mr. Woody, would you

24 reasonable. Y et, however, | understand them to be 24 agreewith me, was aware at a minimum that

25 friends. Andif they, on aregular basis, liketo 25 Mr.Wegner had been drinking a fair amount of
Page 102 Page 104

1 attend parties or like to go to bars or drink 1 alcohol, evidenced by the .23 blood alcohol ?

2 acohol and Woody could easily say, Well, he's 2 A. | --l understand that from the

3 gotten me home safely all these other times, 3 investigation. | don't really have much

4 what's going to be different about tonight? 4 independent knowledge of that, other than what |

5 | don't really know. I'm just kind of -- 5 read. And -- and based that you and | have the

6 kind of guessing in his mindset there. But, yeah, 6 sameinformation, | would agree with you that

7 | wish he would have been smarter. | bet if he 7 Mr. Woody was aware that Mr. Wegner had been

8 werealivetoday and looking back on that, he 8 drinking that evening.

9 would have said, Wow, | should not have gotten in 9 Q. Now,at .23, and | know our discussion on
10 that truck. 10 some.23sare probably better driversthan people
11 Q. Widl, weall have been there and wish in 11 that aren't even under theinfluence of alcohol,
12 hindsight we made different decisions, whether 12 but .23 would kind of explain why Mr. Wegner might
13 it'slikethisor business or whatever it might 13 drivein the opposite lane of traffic and then
14 be. And soit'shard right now. 14 back over; would it not? That will be one
15 But in hindsight, it's -- it would appear 15 explanation?

16 tomethat Mr. Woody, that night or any other 16 A. That certainly could, yes.

17 nights, gettingin avehiclewith Mr. Wegner after |17 Q. Another explanation, he could havejust

18 drinkingthat much, isprobably not a prudent or 18 doneit on purposejust for the heck of it?

19 reasonablethingtodo, in hindsight? 19 A. Yes

20 A. Right. Yeah. Inhindsight. 20 Q. Crossing the centerline could cause a

21 If someone came to me and asked, Hey, 21 dangerous condition to other motorists. Wetalked
22 David, what's your opinion on this? Should | go 22 about that. | don't think thereisany dispute

23 home with this -- this guy, he's been drinking and 23 there.

24 driving? 24 Also, it could be pedestrianson the

25 | would say, No, don't. Take acab right 25 roadway or on the shoulder. That would bea
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1 concern; would it not? 1 sowere--
2 A Yes 2 A. Thereyougo. That's-- that's exactly
3 Q. Property damage, runninginto parked 3 what | see here, too.
4 vehiclesor anything else that might be parked 4 Q. Just about two minutes. And that
5 alongsidetheroad? 5 seems-- the pursuitswe talked about previoudly,
6 A. Yes 6 lessthan the pursuitsthat you wereinvolved in?
7 Q. That would be another... 7 A. Yes
8 So they get in thispickup, and they're 8 Q. And that two minutes, doyou have any
9 heading, asyou have seen on the video, and 9 comment about thelength of the pursuit, two
10 Officer Atkinson getsbehind them. 10 minutes, asbeingtoo long, pretty short,
11 A. Yes 11 moderate, average? |Isthereany way to quantify
12 Q. Hedoesn't do anything, asmy 12 thelength of the pursuit timewise?
13 recollection, until they -- and, | mean "they," | 13 A. Notredly. | will say this: | believe
14 mean Mr. Wegner driving Mr. Woody insidethe 14 it would have gone on had Wegner not crashed the
15 vehicle-- fishtail and lose a little bit of 15 truck. Sol think that's why it cameto such a
16 control of the pickup. 16 short stop, isthe vehicle crashed, so therefore
17 Doyou recall that? 17 we have atwo-minute pursuit here.
18 A. Yes 18 Q. And kind of going back to your pursuit
19 Q. And you saw that on thevideo, did you 19 with themotorcyclist that -- | think wewere
20 not, recently? 20 talking five minutesor something on that one, was
21 A. |did seethat. 21 your best guess.
22 Q. Andthat isdangerousdriving; isit not? 22 A. Yeah. | might even be overestimating
23 A. Yesitis. 23 there. If | think about it, how long doesiit take
24 Q. And at that point, Officer Atkinson 24 todrive-- | mean, you don't know Seattle like |
25 activated hisoverhead lights? 25 do. Buttodrivefrom Lake City Way to Sand Point
Page 106 Page 108
1 A. That wasthefirst thing he did, was 1 Way -- yeah. That -- that was probably around two
2 activate the emergency overhead lights, yes. 2 minutes, now that | think about it.
3 Q. And, again, all of that seemsto be 3 Q. Okay.
4 pretty proper, doesn't it, under the 4 A. Youthink about how fast it goes by, that
5 circumstances? 5 was probably atwo-minute pursuit.
6 A. Itdoes. 6 Q. Soit goesby pretty quick when you are
7 Q. Now, in watching the video, we talked 7 inthe pursuit, right?
8 about some of your pursuitsand other pursuits. 8 A. Itdoes.
9 Did you time how long this pursuit took 9 Q. You arepaying attention to theroad, you
10 from about that point wherethelightswere 10 aretalkingto dispatch at the sametime,
11 activated to thetimethe vehicleleft the 11 you've-- you heard that; did you not? Deputy
12 roadway? 12 Atkinson?
13 A. It'sinteresting because the times on the 13 A. Yes | did.
14 video don't seem to match up to the CAD, the 14 Q. Callingin.
15 computer-aided dispatch, records. 15 And they're talking about back to him,
16 But that being said, | think it's still 16 correct?
17 an accurate reflection of time passed. So the 17 A. Correct.
18 lights and siren came on, according to the video, 18 Q. Thereisnothing on that audio that would
19 at 2331 and 29 seconds, which is also known as 19 suggest they knew who was driving the pickup;
20 11:31 p.m. and 29 seconds. 20 would you agree with meon that?
21 The vehicle flipped at 2333 and 21 A. No. | disagree. He gavethelicense
22 36 seconds. So we'relooking at slightly over two 22 plate. Sohe--
23 minutes, so two minutes and seven seconds, or 23 Q. But--
24 thereabouts. 24  A. -- hehad the plate number and -- for the
25 Q. Yeah. | think | had it at 126 seconds, 25 truck.
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1 Q. Butthereisnaothing reporting who the 1 A. |--1agreewithyou. | think it was
2 owner of the pickup isto Officer Atkinson? 2 faster than the speed limit, but certainly not
3 A. Hedidn't get areport from dispatch 3 what we would call the -- the high speed that we
4 until later while investigating the -- the 4 seelater on the straightaway.
5 accident. 5 Q. Andwhen hejumped the curb and went
6 Q. Andthat'sa--you said it better. My 6 through avacant lot or through private property,
7 question isapoor one. 7 that'sobviously a new crimethat's being
8 During the pursuit, thereisno evidence 8 committed at that time by Mr. Wegner?
9 that Deputy Atkinson knew who the owner of the 9 A. Wdl, possibly.
10 pickup was? 10 Areyou talking about trespass or
11 A. That'scorrect. Dispatch did not give 11 recklessdriving or...
12 him back the registration, if that -- if that's 12 Q. ldon't know. Just asa police officer,
13 what you are talking about, correct. 13 it seemsto meif he had stayed on theroad that's
14 Q. Yeah. That'sexactly what | was asking. 14 onething, but when he starts going across private
15 So the pursuit takes aroute that you saw 15 property where homes might be located, that may be
16 onthevideo. Up until aweek or so ago you -- 16 different. But you tell me.
17 youread thereport of the pursuit and the 17  A. Asl understood it, it was public
18 description, now you saw it. Correct? 18 property behind the swimming pool. So --
19 A. Right. Right. 19 Q. Yeah. | think you areright.
20 Q. Andit'sdark out, it's-- weknow it's 20 A. Yeah. Sol don't know if there was
21 midnight or it's 12:30 in the morning, | think, on 21 property damage. | listened to the radio tapes
22 December 15th? 22 and | heard about someone saying that they were
23 A. Correct. 12:41 am., if | remember 23 going to go back to that scene and obtain photos.
24 right. 24 So you might see some grass torn up, it looked
25 Q. Right. And -- 25 likeit was made up of dead, brown grass and that
Page 110 Page 112
1 A. |--1believethat time morethan | do 1 typeof thingsinthat field. So there might have
2 thetimethat's listed on the video. 2 been damageto that.
3 Q. Thevideotimeseemsan hour earlier; 3 Q. Hypothetically, had Mr. Wegner's pickup
4 doesit not? 11 --1 think your -- 4 hit atreeasit went through thisvacant lot,
5 A. Yeah. It seemslike, you know, they 5 resultingin thedeath of Mr. Woody, would you be
6 didn't adjust for Daylight Savings, but the 6 of theopinion that the pursuit wasimproper that
7 minutes are off, too. 7 lead to Mr. Woody's death?
8 Q. Okay. 8 A. | havegot to think about this one. You
9 A. Andsol can'texplainit. 9 aregiving me ahypothetical. Okay.
10 Q. Inany event, when you now watched it, 10 Q. That'swhat lawyersdo.
11 you saw the vehicle, the pickup, heading out of -- 11 A. Yeah. | understand.
12 goingthrough aresidential areaat -- | don't 12 Okay. Let me make surel understand
13 know what the speedsare. They haveto be 13 correctly. The-- the driving starts, and
14 fairly -- you know, not -- not 80 miles an hour 14  Atkinson pursues, and then they hit atreeina
15 becausethey arein aresidential area; would you 15 residentia area?
16 agree? 16 Q. Yeah. Just real life, that video shows
17 A. Yeah. The-- the driver made severa 17 Atkinson activatesthe lights.
18 twistsand turns, which would really preclude you 18 A. Right.
19 from attaining the high speed that he did on 19 Q. They takeoff.
20 Highway 313. 20 A. Rignt.
21 Q. That'swhat | saw. When hewasdriving 21 Q. Thisisafter they fishtailed around that
22 over curbsor cutting acrossthe vacant lot, to me 22 areatherein Hardin. Goesdown the streets at
23 it waslike 35 milesan hour, maybe 40, that kind 23 speeds. Hewon't pull over. You are okay with
24 of arange. 24 that pursuit, | takeit, at that point?
25 Would that be about right? 25 A. Itshardtodefine. | -- | looked at a
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1 point where | think the pursuit should have been 1 Q. He--
2 called off, but again, we are back to your 2 A. What'she--
3 hypothetical. 3 Q. Hedoeswhat you had just got done
4 Q. Weéll, let merun through that. He'son 4 suggesting. Up tothispoint in timethe pursuit
5 thestreet, you saw in the video -- 5 isokay accordingtoyou. He'sfollowing him on
6 A. Justask the question. 6 thestreets. Theguy iskind of going acrossthe
7 Q. He'sonthestreet, we'refollowing him. 7 curbsashesmakingtheturns. He'sclearly
8 A. Right. 8 fleeing at that point in time. And you're okay
9 Q. Hejumpsthecurb, hegoesthrough a 9 with the pursuit at that time, right?
10 vacant -- alot. Thereisnohousethere. And 10 A. Yeah
11 let'sassume at that point he hitsatreeor he 11 Q. Or no?
12 hitsadepression and flipsthe pickup, crashes 12 A. Ilthinkso. I -- | givethem -- | give
13 thepickup, and Mr. Woody dies. 13 Deputy Atkinson avery short time to have that
14  A. Right. 14 lights and siren on, along enough time for Wegner
15 Q. Let'sjust stop therein the pursuit, 15 toredlize, hey, the police are behind me, and
16 whichisreal life, because that actually 16 then to take evasive action.
17 happened. But the accident didn't happen there. 17 And that evasive action seemed clear to
18 A. Sure 18 methat heisleaving the road and going through
19 Q. Would it beyour opinion that thiswas an 19 thefield. | -- | think that was an excellent
20 improper pursuit at that point? 20 timeto think about calling off that pursuit.
21 A. How soon after lights and siren were 21 Q. Okay. AndI'm bouncing around alittle
22 activated did he hit the hypothetical tree? 22  bit because you have seen the video.
23 Q. Waéll, you saw thevideo. When hejumped 23 A. Uh-huh.
24 thecurb and went through that lot. 24 Q. AndI'll just take step by step, make
25 A. Rignht. 25 surel'mclear.
Page 114 Page 116
1 Q. That'swhen thishappensunder my 1 Officer Atkinson had every right to turn
2 hypothetical. 2 onhislightsand start the pursuit?
3 A. That'saninteresting -- interesting 3 A. Yes
4 question, because that's exactly when | said this 4 Q. And thepursuit leads -- the pickup ahead
5 tomyself, becausel -- | figured you would ask 5 of him startsaccelerating, and Officer Atkinson
6 me. But sinceyou arekind of askingina 6 dtartsaccelerating. That'sokay at that point?
7 hypothetical, that's exactly the time when | 7 A. Yes. I'mokay with that.
8 thought this pursuit should be called off, when he 8 Q. Andthey'reonthestreets and they're
9 leavestheroad and goes through the field, that's 9 going around corners.
10 thepoint, let him go and leave it alone, turn off 10 And do you recall in the video the pickup
11 lights and siren, discontinue the pursuit. 11 kind of cutting the cor nerstight, maybe hitting
12 So now let's get to your question is: If 12 thecurbs, going up on sidewalksor grass? Do you
13 thereisatreein that ot and then they hit it, 13 recall that?
14 isitimproper pursuit? | would say yes, if the 14  A. |did seethevehicle cut acouple
15 deputy isfollowing into that field with lights 15 corners, yes. Driveright over, you know, the --
16 andsirenon, yes. 16 theintersection corner, yes.
17 Q. If thedeputy, hejumpsthe curb, deputy 17 Q. Andwasit appropriatefor Deputy
18 haltsthe pursuit and he hitsthetree, isit 18 Atkinson to continue the pursuit when watching
19 dtill abad pursuit at that point? 19 thosethings happen in front of him?
20 A. Okay. Onemoretime, let me make surel 20 A. | think that was till okay. Because
21 understand correctly. 21 it'simportant to show that the driver -- if you
22 The pursuit has been started. Wegner 22 aregoing to have a successful eluding
23 leavesthe road and goes through the field and 23 prosecution, it isimportant to know, isthe
24 hitsthetree. And what did you say the deputy 24 driver actually trying to elude from meor is he
25 did? 25 dtill just continuing his driving behavior that
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1 I'veseen earlier? 1 Q. Soat that point in the video, about
2 Q. Okay. Sothen they -- doyou recall how 2 15 secondsinto the pursuit -- which you say goes
3 many turnsthey made beforethe pickup jumped the | 3 by pretty quick. Well, 15 secondsis pretty quick
4 curb and went through thislot that we've been 4 anyhow. Right?
5 talking about? 5 A. ltis
6 A. ldidntrecordall thetimes. My 6 Q. Soatthat point, | guessyour opinion is
7 estimate would be three or four corners, possibly. 7 Deputy Atkinson should have, what, stopped his
8 Maybetwo or three. I've got the video here, | 8 vehicle?
9 cantakealook at it if youwant, but I'm 9 A. Yeah. The-- the-- the Big Horn County
10 thinking he did a couple -- two or three turns. 10 policy statesif you are going to stop the
11 Here'swhat -- let -- |et's just say 11 pursuit, you shut off the lights and siren. And
12 this, hereiswhat | put in my notes. That at 12 thenit allows, if you want to, legally follow
13 2331 and 29 seconds, lights and siren came on. At 13 without lights and siren, you can still kind of
14 2331 and 35 seconds -- so six seconds later -- it 14 follow. And that meansyou disengaged from the
15 lookslike he accelerates and cuts one corner. 15 pursuit at that time.
16 Andat 2331 and 44 seconds -- so basically 16 And | would agree with that assessment.
17 15 seconds after the pursuit begins -- that's when 17 If he shuts off lights and siren and stops
18 hehitsthefield. 18 chasing, if he wantsto legally still seeif he
19 And that's when | thought, that's enough 19 can determine where this guy is going, maybe there
20 timeto show that thisdriver isclearly -- knows 20 isother unitsthat could stop him, maybe
21 about the police, he knows the lights and siren 21 there's -- maybe he lives nearby or, you know,
22 areon, and now he's clearly taking evasive action 22 whatever. Insert anything here that thereis any
23 inorder to avoid being stopped by the police. 23 number of possibilities could exist.
24  And that's when | think the -- the time period, so 24 But at that point, yes, he would be
25 that 15 seconds, | think -- | think at that point, 25 authorized by department policy to follow in --
Page 118 Page 120
1 it's-- andit goesby -- it'srealy fast, but 1 without violating the law.
2 that'satime period for them -- the officer to 2 Q. And getting back to my question.
3 consider the options and go, you know what, | 3 Had Deputy Atkinson disengaged at that
4 think I'm going to let thisguy go. He'sclearly 4 point, turned off hislightsand hissiren, we
5 tryingto get away from me and it's too dangerous 5 haveMr. Wegner'spickup in thislot, this vacant
6 for himtodoso. Sol'mgoingtolet himgo at 6 lot at that point?
7 thispoint and cal off the pursuit. 7 A. Yes
8 Q. Sothesenotesthat you aretalking about 8 Q. And goingback to my question. If he hit
9 iswhen you watched the video hererecently? 9 apole atree, depression, flipped and it
10 A. Yeah, yes. 10 resulted in the death of Mr. Woody, would it be
11 Q. Andif | understand it, after watching 11 under that hypothetical wher e this Deputy Atkinson
12 thevideo, which isafter you prepared your 12 stopped, disengaged, you would be of the opinion
13 declaration, it'syour opinion that Deputy 13 that Big Horn County isnot liable?
14  Atkinson, approximately 15 secondsinto the 14  A. |--1think I would. | wouldlove --
15 pursuit should have stopped and disengaged; is 15 you know, it's aways hard when you're talking
16 that correct? 16 hypotheticals. | understand the concept behind
17 A. Yes, yes. 17 it, though, and I'm trying to do my best to answer
18 Q. Allright. Andthat isnotin your 18 it
19 written declaration, that opinion; isthat right? 19 But it -- so if you take away everything
20 A. Correct. When| wrotethat | didn't have 20 that happened after thefield and | just insert
21 that -- the capability to view those videos. And 21 thisimaginary tree there, and then | think of
22 sincethat timel -- just from Mr. Johnson, | 22 Deputy Atkinson being out on the street with no
23 required aDVD player just so | could watch it. 23 lightsand siren, | would agree with you. | think
24 Q. Yeah. And | hopeyou charge him for it. 24 Wegner ison hisown at that point. Y ou know, the
25 A. No. | wouldn't do that. 25 lightsand siren are off, but he still goes
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1 through adangerousfield and crashesinto atree. 1 Q. Now, focusing on Mr. Wegner, we know he
2 | would say he's on his own at that point. 2 got behind the wheel drunk, intoxicated; do we
3 Q. Andthen after thisfield on the video, 3 not? Yeson that?
4 wheredid Mr. Wegner'spickup then travel; doyou | 4 A. | assumeso, yes. Thereisno evidence
5 recall? 5 that he had anything to drink after the accident.
6 A. Youknow, | didn't write down all the 6 Sol'll believe the officer's report there that he
7 streets. | could -- | could read to you the 7 was processed through DUI afterwards and shown to
8 officer'sreport, but he -- he goes through the 8 be.23. SoI'll assume at this point it would be
9 field by the swimming pool and then reemerges on 9 areasonable supposition that he was drunk at the
10 city streets and then continues on those city 10 time of the driving.
11  streetsuntil the hits the highway. 11 Q. SoMr.Wegner could have avoided this
12 Q. Okay. 12 entire matter by, number one, not driving that
13 A. Butl don't have -- | didn't do a match 13 night, saying, Hey, Mr. Woody, let'stake a cab or
14 up of, you know, exactly what the deputy report, 14 walk or let'scall afriend or family? That would
15 exactly what | see on the video, and then try to 15 beoneway he could have avoided this occurring,
16 time everything perfectly. 16 correct?
17 That's something | could do, but | didn't 17  A. That'strue.
18 do for this deposition. 18 Q. Hecould have -- when he decided to
19 But in general, to answer your question, 19 drive, he could have driven down theroad in his
20 yeah. He emerges back on city streets, and the 20 laneof trafficinstead of swerving acrossthe
21 pursuit continues. 21 centerlineinto oncoming -- possible oncoming
22 Q. Would you agreewith methat we don't 22 traffic, which gaveriseto Deputy Atkinson
23 know what would have happened to Mr. Wegner and |23 saying, Hey, I'm going to follow this vehicle.
24 hispickup had the pursuit been terminated at that |24 Right?
25 point in the proceedings? Wedon't know if he 25 A. That'strue.
Page 122 Page 124
1 would have made it home safely or ended up 1 Q. Thenext thing he could have doneiswhen
2 crashing or continuing to run, thinking somebody 2 Deputy Atkinson was behind him, he could have
3 ishehind him or other officersare going to show 3 avoided all of thisby not fishtailing and losing
4 up at another intersection? Wedon't know what 4 control of the vehicle which caused Deputy
5 would have happened, do we? 5 Atkinson to put on hislights, right?
6 A. No. Nooneknows. 6 A. That'strue.
7 Q. Okay. Would you agreewith methat 7 Q. Hecould have -- at the opportunity once
8 Mr.Wegner isat fault for the death of Mr. Woody? | 8 thelightswere on, he could have pulled over at
9 A. Widl, I guesswe have to define fault. 9 any time between then and when helost control of
10 Q. Not at -- I'll giveyou a -- not acting 10 thevehicle?
11 reasonable under the circumstancesor prudent and |11 A. Hecould have, yes.
12 responsible under the same circumstances. 12 Q. Hecould have, | guess, to sum it up, as
13 A. | think both Atkinson and Wegner were 13 aperson driving a vehicle on theroads -- well,
14 unreasonable in these circumstances, and both were 14 you'reapolice officer.
15 at fault. And both actionslead to the death of 15 Did you anticipate that turning on lights
16 Mr. Woody. 16 behind a motorist would result in the motorist
17 Q. Now, Mr. Wegner, obviously -- wetalked 17 pulling over so that you could visit with that
18 about Mr. Woody getting in thevehicleand all of |18 motorist?
19 that discussion of why he might -- I'll say this, 19  A. That'sthe general assumption. | would
20 why he might be at fault for hisown death; would |20 say 99 percent of the people pull over do so.
21 you agreewith that? 21 It's--it's-- thereis-- you know, there's just
22 A. Yeah. Again, interesting definition of 22 aguess. Thereisone percent that say, I'm --
23 fault, but correct, that -- that, you know, if he 23 I'm not getting stopped by the police. And off
24 hadtodoit al over again he might not have 24 they go, but most people, sure, they'll pull over
25 gotten in that truck. 25 and -- and they'll realize their obligations under
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1 thelaw. 1 thewhed drunk, not crossing the centerlineto
2 Q. Andyou did sum it up. 2 give Deputy Atkinson probable causeto get behind
3 Mr. Wegner did not abide by the 3 him, to create thiswhole situation, would you say
4 obligations of Montana law by -- he should have 4 Mr.Wegner ismoreat fault than anyoneelsein
5 pulled over oncethelightswereon, right? 5 thistragic event?
6 A. Correct. 6 (Pause.)
7 Q. And had he pulled over, we might not be 7 THE WITNESS: That's a hard question to
8 vidgiting thismorning? 8 answer because | think what you are asking me to
9 A. That'strue. 9 doisto assign percentages of fault. 1'm not --
10 Q. And hehad that opportunity when the 10 but yet, you are asking my opinion, right?
11 lightswereturned on, when he went down theroad, |11 BY MR. STACEY:
12 when hejumped the curbs, when hewent acrossthe |12 Q. Absolutely. Yes, | am. | assumel'm
13 vacant lot, when he went through some other 13 payingfor it, too.
14 streets, and he even had that opportunity as he 14  A. Man, that's a hard question to answer.
15 was headed down the highway at high speeds, 15 And | want to give you agood answer. | want to
16 correct? 16 giveyou the best answer, but it's -- it's very
17 A. Hecould have stopped, yes. 17 hard, and hereiswhy.
18 Q. Hecould have disengaged at any time 18 Y ou could look at both sides, and -- and
19 within those -- but let'sjust makeit two minutes 19 you could say if al the things that you mentioned
20 toround it out. 20 didn't happen, Mr. Woody would be alive. And --
21 He had two minutesto say, Hey, I'm going 21 and we would agree on that.
22 topull over. I'm goingto stop. 1'm goingto do 22 But then how do we define a percentage of
23 what a proper citizen should do with law 23 theresponsibility lieswith Mr. Atkinson, Deputy
24 enforcement behind me. 24 Atkinson, and a percentage rests with the driver
25 A. Yes 25 who was attempting to get away from the police?
Page 126 Page 128
1 Q. Andhedidn't dothat, right? 1 Both are equally as determined in their
2 A. That'scorrect. 2 actionsthat night. You know, there -- there
3 Q. Andasaresult of all that two-minute 3 is--thereisthe -- the subject that's trying to
4 opportunity, that he had many opportunitiesto 4 get away from the police, Mr. Wegner seems
5 pull over, but hisfailuretodo soresulted in 5 determined that he will do whatever it takesto
6 thedeath of Mr. Woody? 6 not stop for that deputy. He'll cut through
7 A. Yes 7 fields, hell cut corners, helll speed at 95, a
8 Q. You mentioned previousy that you kind of 8 hundred miles an hour, he will blow stop signs.
9 blameor placefault on both Mr. Wegner and Deputy | 9 None of that matters, he will do whatever it takes
10 Atkinson. 10 to getsaway.
11 Isthat what | heard you say? 11 And then you look at Deputy Atkinson, he
12 A. Waell, we haveto -- we have to define 12 will speed at 95 or a hundred miles an hour, he
13 fault. 13 will blow stop signs, he will go through fields,
14 If we're talking about a hundred percent, 14 hewill -- | think his cornering was alittle bit
15 or asmy wife, acivil attorney, getsinto 15 better than -- than Wegner.
16 percentages of fault. 16 But both sides will do whatever it takes
17 Q. Sure. 17 either to escape or to stop the escape. Both --
18 A. Sothat'swherel waskind of trying to 18 both are working hard within their limits of their
19 determine your definition. 19 vehicle and the limits of their mind to think,
20 Q. Would you say that Deputy Atkinson -- 20 What am | capable of doing here?
21 wadll, let'sstart with this. 21 And both think that they are going to be
22 Would you say that Mr. Wegner, who had 22 successful in their efforts. Mr. Wegner thinks,
23 all those opportunitiesto avoid thistragedy from 23 If I just drivefaster, if | just keep going, I'm
24 occurring, and he had all these opportunities, two |24 going to be ableto lose him, I'm going to be able
25 minutes worth of opportunities, not get behind 25 to get away.
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1 And Deputy Atkinson thinks, If | just 1 vehicle. Because we don't expect anything out of
2 keep up with him, and keep the lights and siren on 2 that driver, right? When someone reads about
3 and we get enough officers, we'll eventually be 3 someone that got in a pursuit, whether they got
4 ableto get this guy stopped and get him off the 4 away or whether they crashed or whether they --
5 road. 5 they got pulled over and cited or whether they got
6 So how do you assign a percentage from 6 arrested and taken to jail, people just think,
7 that? 7 Well, there was some -- some guy that wasn't in
8 They -- | would say they both seem a 8 hisright mind. What's he doing running from the
9 hundred percent committed to doing whatever it 9 police?
10 takes, whatever they are physically capable of 10 Most citizens would never do that. And
11 doing in those vehiclesin order to either get 11 they're going to think, Well, of course, you
12 away or -- or get that driver. 12 shouldn't run from the police.
13 How do you define a percentage on that? 13 But then when you look at it from the
14 | mean, | don't know that | can. | -- | guess 14 perspective of what isa police officer trained to
15 that'swhy juries, you know, will sit downin -- 15 do? What is our prime directive? Isenforce the
16 andinacivil trial assign dollar amountsin 16 law, but don't do it while hurting others, |
17 things. Because, you know, and they -- you have a 17 actualy say that the more | think about this,
18 room full of people trying to decide what 18 Deputy Atkinson even has more responsibility than
19 percentage they are both equally capable. 19 Mr. Woody for this collision.
20 So | am getting to aconclusion herein 20 Q. Sol understand your answer, it started
21 answering your question. 21 out kind of 50/50, but then you havetalked
22 | think they are both equally at fault. 22 yoursdf into Atkinson being more at fault than
23 Both took actions that lead to the death of 23 Woody?
24 Mr. Woody. 24 A, ldid.
25 Q. Okay. | appreciate -- 25 Q. So--or not Woody, but Wegner?
Page 130 Page 132
1 A. Ithink. And here's-- hereswhat | 1 A. Yeah, | did.
2 will say, though. 2 Q. Now, asl heard you talking, | mean,
3 | think a police officer hasa 3 Deputy Atkinson istrying to enforcethe law.
4 responsibility more so than the average citizen. 4 He'slaw enforcement. You are alaw enforcement.
5 A police officer has aresponsibility to the 5 Law enforcement takes a beating in today's world.
6 public. Andif youlook at our -- our key. If -- 6 But law enfor cement expectsthe public to
7 if youlook al the way back at what the key 7 abide by thelaw and respect law enforcement and
8 component of what is a police officer's 8 dowhat law enforcement requests of them aslong
9 responsibility, and that islife saving. Inall 9 asit'sreasonable.
10 your actions you are doing whatever you can to 10 Would you agree with that?
11 keep people safe and avoid them being hurt, 11 A. | agree
12 maimed, killed, et cetera, et cetera 12 Q. Sointhiscase, Mr. Wegner, for whatever
13 Sointhis case, | would say an officer 13 hismotiveswere -- and do you know what his
14 even has greater responsibility because of our 14 motiveswere, why heran?
15 training, because of our experience, because | 15 A. No. | don't even remember -- thiswas
16 assume he was sober that night, because | assume 16 not material that | reviewed right before our
17 that he hasthe mind that is able to use best 17 discussionstoday. | don't -- | couldn't tell you
18 judgement and trying to decide what am | going 18 right today if they went and did an interview with
19 to-- what am| goingto do here? Iswhat I'm 19 him. Anddid he-- | couldn't tell you if he
20 doing, isthe end result going to be successful 20 talked about, you know, Well, | was drunk and |
21 forme? Isit going to be successful for the 21 don't want to get caught, or, | just don't like
22 peoplein thiscar? 22 traffictickets.
23 And | -- you know, the more | think about 23 I'm not sure.
24 this, | think that -- that Deputy Atkinson even 24 Q. Anddoesit matter to you, what the
25 has more responsibility than the driver of the 25 reason heran?
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1 A. No. Exactly. Itdidn't matter to me. | 1 discretion and realize, you know what, | can't
2 just know that he did. 2 shoot right now, it's too dangerous.
3 Q. Inany event, your last answer of placing 3 And -- and that'swhat | equate on this
4 moreblame on Deputy Atkinson, it seemed to me 4 case, too. Inthiscase, | shouldn't be driving
5 you'resaying because he'strained and he'slaw 5 thisway, it'stoo dangerous. It's-- it'sgoing
6 enforcement, that ismoreimportant than the 6 to cause harm to the public. Also, that | can get
7 citizen out there, like myself, that | haveto 7 my traffic violator.
8 abideby thelaw, but Mr. -- you arekind of 8 Q. Andwedon't know if Mr. Wegner would
9 letting Mr. Wegner off the hook, aren't you? By 9 havecontinued to drivein that fashion and try to
10 saying, Oh, you know, he can drive, he can do all 10 hit those speeds and lose control.
11 of this, hecan not listen to -- not pull over 11 We have no way of knowing what would have
12 likeeverybody else should do, and that makeshim |12 happened, do we?
13 lessresponsible for what happened. 13 A. | agree. Thereisnoway of telling for
14 Isthat what you are saying? Becausel 14 sure.
15 don't think you are. 15 Q. Okay. Doyou know where he was headed to
16  A. No. | --1don't think I'm saying that, 16 on that highway wherethey reached those speeds?
17 either. 17 Anyidea?
18 | -- | think what I'm saying is, if you 18 A. No. No. | --1 could go back and review
19 look at society's expectation of the offender and 19 that report and seeif there was something that
20 society's expectation of the officer is, are you 20 oneof the-- | believe the highway patrol ended
21 doing what you should be doing? 21 up being the primary investigator in this case.
22 And in this case, clearly Wegner was not. 22 And | know they did some interviews, but again,
23 Hewasdriving recklessly in trying to get away 23 | -- | don't know those details, in answering your
24 fromthe police. That -- that's not legal. And 24 question.
25 most people don't do that. Yet, you and | and 25 Q. Soyoudon't know if -- thereisan
Page 134 Page 136
1 every one else on the planet, or at least everyone 1 Indian reservation close to where this happened.
2 €eseinthe United States, reads about this all 2 Do you know if that makes any difference
3 thetime, right? Oh, he ran from the police 3 inregard towhere hewasheaded to and what would
4 and -- and whatever happened. 4 happen had he madeit that far?
5 So anyway, | -- | guessto summarize, and 5 A. No. I would haveto go back and look at
6 Yyou can keep asking me, it's-- it'sfine, but | 6 that collision report in the investigator's notes
7 would say they both share some responsibility for 7 andthings. Sol -- | don't have a great
8 thiscollison. And if either one had stopped 8 independent knowledge of that right now.
9 their actions, Mr. Woody would be alive. Let -- 9 Q. Anocther thing Mr. Wegner could have done
10 let'ssay that. 10 ishecould havedriven slower throughout this
11 And | -- | don't know that | can assign a 11 whole process and kept control of the vehicle?
12 percentage here, but | do know that as law 12 That -- | don't think we talked about --
13 enforcement, we have aresponsibility to keep 13 A. Il'veseen pursuits-- yeah. |'ve seen
14 people safe. We -- we do our law enforcement with 14 that sometimes where people refuse to stop, but
15 theideathat we shouldn't cause a greater harmin 15 they obey thetraffic laws. It'skind of a
16 order to enforce the law. 16 strange one, but I've seen that, yeah.
17 In other words, if -- if -- just because 17 Q. Itwould have been alittle bit safer had
18 thereis someone with a gun doesn't mean we 18 heelected to not travel at 90 miles an hour but
19 automatically can shoot them. 19 60 milesan hour, correct?
20 There might be -- I'm going to give you a 20 A. That'scertainly apossibility.
21 hypothetical. There -- there might be a 21 Q. And not turn hislights off, correct?
22 schoolyard full of children, right -- let'sinsert 22 A. Sure. But--
23 our worst hypothetical -- standing directly behind 23 Q. And not crossthe centerline, not run
24 him. 24 through red lights, all of thesethings, correct?
25 In that case, the officer hasto have 25 A. Thoseareal thingsthat he could have
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1 stopped doing or avoided doing. 1 hit atelephone pole, or if -- | think if | ran

2 Q. Soif wemadealist of Mr. Wegner and 2 over him| would feel even worse than | would feel

3 all thethingsthat he did wrong, when they went 3 likel -- | had some, you know, personal

4 wrong, and how he could have stopped at any time, | 4 responsibility for that.

5 therewould bea pretty good list of items; would 5 Weéll, | don't know. In answer to your

6 therenot be? 6 (question, if hehad died, | -- wasthat -- was

7 A. Yes 7 that the question that you asked? Would | feel

8 Q. Andthen over with Deputy Atkinson, it is 8 responsible?

9 basically at a certain point you should just stop 9 Q. No. My questionis. Would you have felt
10 thepursuit because-- I mean, I'm just trying 10 that hewasmoreresponsblefor hisown death
11 to-- based on histraining, he should have 11 thanyou?

12 stopped the pursuit, isyour opinion, and that's 12 A. Wadl, that'sinteresting because you come
13 what'son hisside of thisledger, soto speak? 13 from two different frames of mind, right? You
14  A. He-- he hasthe opportunity to stop 14 come from the brand-new rookie officer who thinks
15 doing al the things that Wegner isdoing. But 15 | needto -- if someoneis running from you, they
16 they -- they both have opportunitiesto stop 16 shouldn't have done that.
17 whatever it isthey aredoing. Soyes, in answer 17 And I'll -- 1'm thinking my -- my 1987
18 toyour question. 18 police brain would probably say, Well, he
19 Q. Okay. And although you are not 19 shouldn't have run.
20 allocating fault, if | asked you, would you agree 20 I have changed since then. And through
21 that Wegner isat fault morethan anybody elsefor |21  my experience, my education, and my training as a
22 thisaccident -- for get about per centages, but 22 supervisor, | have certainly done a 180 since
23 just moreat fault, would you agree or disagree 23 then. So-- but at that time, you know, | might
24 with that? 24 have said, He shouldn't have run.
25 A. | woulddisagree. And --andyou 25 But | would still feel bad about it. But
Page 138 Page 140

1 basicaly got some free-form thinking for a minute 1 it--you know, | wouldn't reveal my innermost

2 ortwo as| went through this. | actually -- | 2 feelingsto people. But if they asked me about

3 actualy believe now that Deputy Atkinson is more 3 it, | would say, Yeah, | feel horrible about it,

4 atfault. 4 if hewould havedied. And | probably would try

5 Q. Okay. And that'sbecause heisa deputy 5 to absolve myself by saying, Y eah, but he

6 andhe-- 6 shouldn't have run. Whileinternally | would have

7 A. Toagreater responsibility. 7 felt personally responsible, | -- | think that's

8 Q. How about when you chased that 8 thebest way | can answer that.

9 motorcycle, that we talked about, for a couple -- 9 Q. Isevery pursuit that endsin a death or
10 or twoor five minutes? Turned out okay, nobody |10 seriousinjury or something likethat, arethey,
11 really seriously harmed. You blamethe 11 just because of that result, a bad pursuit?

12 motorcyclist in that situation, had he been -- 12 A. No.

13 let'sjust say he would have been killed, would 13 Q. Becauseit could have been avoided, |
14 you blame him or blame your self? 14 assume.

15 A. That'sagood question. | --1 think | 15 Let mestart over.

16 would feel horrible. 16 A. No.

17 Q. Waéll, I'm sureyou would. But -- 17 Q. Every pursuit can be stopped by law
18 A. Yeah. Yeah 18 enforcement at some point?

19 Q. Butfault? 19 A. No. No. | --1 can think of plenty of

20 A. Toanswer your question, | think | would 20 peoplethat got away.

21 fed horriblethat | got involved in a police 21 Q. Okay. Bad question.

22 pursuit over something minor like expired tabs or, 22 A pursuit isinitiated. Let'sstart with
23 you know, | think he had a misdemeanor warrant of 23 that fact.

24 somesort. | mean, | would feel horribleif -- | 24 At some point in time, whoever is

25 would feel asbad if he died or, you know, if he 25 pursuing, the law enfor cement official, can stop
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1 thepursuit? 1 Q. Andsothat's 365 deathsper year,
2 A. Yes Yeah. Andevery policy I've ever 2 roughly?
3 seen givesthe officer the authority to withdraw 3 A. Approximately.
4 onthat pursuit if they feel that it's unsafe. 4 Q. Oneper day?
5 Q. Sowhen apursuitis, it goesall theway 5 A. Yeah. The-- I'mgiving you an average.
6 through and it resultsin abad result, likein 6 If you need exact, | have the document here.
7 thisone-- and by theway, alot of pursuitsend 7 Q. No.
8 up with somebody being kill or seriously injured, 8 A. Butthat's-- that wasthe general
9 correct? 9 consensusthat's on this paper.
10 A. About one aday on average in the United 10 Q. No. | don't need the exact.
11 States. 11 A. Right.
12 Q. Oneaday? 12 Q. I'mjust talking out loud, likeyou are.
13 A. Uh-huh. 13 A. Youreontheright track, yeah.
14 Q. That'sa"yes' for Jackie? 14 Q. Soif wehaveoneevery day back then, is
15 A. Yes Sorry. Yes. 15 every single pursuit that endsup like thisone,
16 Q. Andnot -- | assume not all of those 16 with Mr. Woody dying or somebody dying, isthat --
17 pursuitsare, I'll call them " bad pursuits," where |17 because every pursuit could have been stopped at
18 theofficer or law enforcement isresponsible for 18 somepoint in time.
19 thebad result. 19 Doesthat mean every time somebody is
20 Would you agree with me on that? 20 Kkilled or serioudly injured it'sa bad pursuit?
21 A. Sorry. You aregoing to have to ask that 21 A. No.
22 question one more time. 22 Q. Should have been terminated?
23 Q. Yeah. 23 A. No.
24 If thereisa pursuit every day in the 24 Q. Andwhyisthat?
25 United States -- 25 A. Itdepends. You haveto comparewhat is
Page 142 Page 144
1 A. Right. 1 of the greater harm to society if the criminal
2 Q. --ifl understood that statistic? 2 wereto escape versus the harm to society that --
3 A. No. Thereisone person that dies per 3 asaresult of the police pursuit.
4 day. Andthiswas 2012, but that's the last 4 In this case, even one that ended in
5 Department of Justice statistics | was looking at, 5 death. | -- society and let's say me specifically
6 becauseit was closest to the date of this 6 will give someleeway depending on what the crime
7 collision. I'msurel could find more relevant 7 isthat we'retrying to protect the public from.
8 information. 8 So the greater threat to society that the
9 But anyway, sorry, Cal, back to your 9 criminal is, then society in general, including
10 question. 10 me, the courts, and in general most of the public
11 Q. No. You'refine. | appreciatethat. 11 will say, Well, you know what, that was someone
12 2012 data, about the sametimethis 12 the policereally needed to pursue. | -- |
13 happened, thereis someonekilled in a pursuit in 13 understand that the collision occurred, the death
14 theUnited Stateson average every day? 14 occurred, but boy, we -- that -- that homicide
15 A. Yes 15 suspect had just killed his family, and I'm okay
16 Q. Correct? 16 withthat. You know, the police did what they
17 So on that day that Mr. Woody passed 17 needed to do to stop him. And it's unfortunate
18 away, he might have been that onefor that dayin |18 that, you know, a death occurred, but society
19 theUnited States, but the next day therewould be |19 needsto be protected from that individual.
20 another Mr. Woody somewhere who waskilled, if | |20 And that's the police officer'sjob as
21 understand? 21 you areinvolved in these pursuits, isto think
22  A. Yes Yes 22 about, okay, what's the worst thing that can
23 Q. Now,thoseareall asaresult of a 23 happen here and what's the best thing? Asa
24 pursuit, those deaths? 24 mediator, | cal it BATNAA and WATNAA, best
25 A. Yes. 25 dternative to negotiate an agreement and worse

Charles Fisher Court Reportin
442 East Mendenhall, Bozeman M T 59715

(36) Pages 141 - 144
(g406) 587-9016



David T. Sweeney

Page 145 Page 147
1 alternative to negotiate an agreement. 1 Q. | appreciatethat.
2 In this case, obvioudly it's not 2 And couplefollow-ups. I'll bebrief.
3 negotiated. 3 Obvioudly, if the chase involved chasing
4 But you have got to think about what's -- 4 somebody who may have been suspected of a
5 what'sthe good that | can do here and what's the 5 homicide, that would be a situation in which the
6 badthat | can do here? And that's what officers 6 chasewould beinitiated, and weighing all these
7 haveto think about. 7 factors, if it resulted in the death of an
8 So I'm getting back to your question. 8 innocent pedestrian or a T-boneavehicleat an
9 Areall pursuits bad when they end in 9 intersection, that isjust -- that'sjustified
10 death? No. Because we haveto look at what crime 10 pursuit with a bad result?
11 wereyou protecting society from? And were your 11 A. Youknow, it dependsonthe case. In--
12 actionsreasonable? That'sreally what we have to 12 ingenerd, I'll -- I'll agree with you that --
13 get down to. When you look at the officer's 13 that that'strue. And still we haveto insert the
14 actions, were they reasonable in what they did? 14 hypothetical children's schoolyard, right? That's
15 | gave you a hypothetical before, an 15 awayswhat comesto mind.
16 officer shooting at a bad guy standing in front of 16 Does that mean that | can drive as fast
17 aschoolyard. Eventhough he'sgot agunin his 17 as| want through a school zone with kids crossing
18 hand, your actions are not reasonable. Y ou just 18 theroad in order to get the homicide suspect?
19 can't blaze away because of who is standing behind 19 Even though it's a homicide suspect, at
20 him. 20 that point | would say, No, that's unreasonable.
21 Same way when | wasin SWAT. Whenwego |21 You still have to slow down and make sure those
22 to ahouse where a suspect is armed inside, we 22 kids are safe and then go get your guy.
23 can't just shoot into the house. We don't know 23 So there are still even limits there,
24 who elseisinthere. Our actionswould be 24 right?
25 unreasonableto do that. 25 And sometimes we have to think
Page 146 Page 148
1 However, if someone were to come out and 1 hypotheticaly in order to -- to create some of
2 we have agood target and they aim at us and they 2 these. But, you know, if we look back at the last
3 intend to do us harm or kill us, then your actions 3 50 yearsof palicing, I'm sure thereis till
4 areviewed asreasonable. It's reasonable then to 4 plenty of examplesto find actions that we think,
5 shoot back at someone armed with a -- with -- with 5 Waéll, even though it was a horrible person that's
6 ahandgun or arifle. 6 adanger to society, we till think that the
7 So that's how -- that's how | would have 7 officer's actions were unreasonable.
8 tolook at those deaths. 8 But in general -- back to your question.
9 Was it reasonable what the officers were 9 | still think in general, society and me,
10 doing, or wasit unreasonable? And that's my job 10 asan expert, asapolice administrator are still
11 asapolice administrator, and -- and that's how | 11 going to give more of the benefit of the doubt
12 ruleon thosethings. | try to decide the 12 depending on how serious the crimeis.
13 reasonableness of the officer's actions. 13 Q. And that benefit of thedoubt isin
14 So in final, to answer your question, 14 hindsight, reviewing the facts after they
15 that'swhat | would do in those cases, too. | 15 occurred?
16 havetolook at were the actions -- actions of the 16 A. ltis. It -- whenit comesto judging
17 officer reasonable in their effortsto stop that 17 reasonableness, you aways have to remember that
18 offender? 18 you are relying best on hindsight.
19 And then we have to look to -- in order 19 Q. And at thetime, under the circumstances,
20 tojudge reasonableness, we need to look at what 20 sometimesit'shard to makethose judgement calls
21 wasthelevel of crimethat you were trying to 21 correctly?
22 pursue them for or -- and what did you do during 22 A. ltishard. Youknow, and | gaveyou an
23 thisincident that caused that -- the death? 23 example before. My police brainin 1987 was not
24 S0 -- 50| -- | guessthat's a-- that's 24 very well-developed, right?
25 alongwinded answer to answer your question. 25 And -- and years of experience, training,
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1 education, and leadership certainly can give mea 1 potentially there could be liability there.
2 greater ability to think critically about some of 2 | -- 1 think you and | discussed that
3 theseincidents. | mean, | have been trained to 3 earlierin--inour -- our discussions today.
4 dothat. My -- my -- most of my -- most of my 4 Y ou know, if the officer had a greater
5 career in policing has been spent as a supervisor. 5 responsibility to get to, then we would expect him
6 Sol haveto think critically about the actions of 6 to movetowardsthat. You know, we -- we inserted
7 my officers, even in aminor incident all the way 7 adomestic violencecal. Sure. You haveto
8 upto, you know, afatality-type accident. So 8 examinethat and think, Well, that's -- that might
9 Vyes. 9 be an extenuating circumstance that would prevent
10 Q. And that homicide example, a suspect is 10 him from doing the traffic stop.
11 being chased, that doesn't mean the person is 11 But we aso have to remember that
12 goingto commit another homicide, doesit? It 12 officers have discretion, and they frequently
13 just meansthey were a suspect in a previous 13 utilizeit.
14 homicide, haven't been convicted or anything like |14 Andif -- let'sjust say if -- if police
15 that. 15 officers spent al their day enforcing every
16 A. Right. 16 singleviolation that they saw, | think that would
17 Q. Under that example, correct? 17 betime not well spent. Thereis probably better
18 A. Wedl, sure. There--thereis--you 18 thingsthat you can be doing to protect the
19 never know completely, a hundred percent, themind |19 public. You want to include some traffic
20 of the offender, right? We don't know exactly 20 enforcement in your effortsthat day asa-- asa
21 what isintheir minds. In genera -- we make 21 good productive police officer or deputy. Traffic
22 generdizations. Well, we think they were trying 22 enforcement might be one of the responsibilities
23 toget away. Why? Wéll, they -- they just killed 23 that you have.
24 someone and they don't want to go back to jail. 24 If you are atraffic officer, like | was,
25 Right? 25 it might be your primary responsibility.
Page 150 Page 152
1 So those -- those are circumstances where 1 Inany case, | -- | think in answer to
2 we-- were making guesses asto -- asto what's 2 your question, there always exists the possibility
3 their mindset. You know, they might later reveal 3 that liability could be placed on Big Horn County
4 ininterviews, or maybe there was witnesses or 4 for failureto enforce the law.
5 victimsin the car that could give us information. 5 However, | think that alot of leeway
6 But other -- other than that direct 6 would be given just because we still give officers
7 information, we're -- we're -- we're making 7 that discretion on, you know, it -- it's just
8 guesses at that point sometimes. 8 physically not possible to write or pull over --
9 Q. With Mr. Wegner in the evening at issue, 9 stop everyone for every single violation you see
10 werein asmall town, Hardin, Montana, correct? |10 ontheroad. It's--it'sabit of amixed
11 A. Yes 11 answer, some caveats there.
12 Q. And heisexhibiting driving techniques 12 Q. Waell, | understand your answer.
13 which are dangerousto the motorists and 13 But in this case we have evidence that
14 pedestrians who might be out at that time of 14 Mr.Wegner was crossing the centerlineinto
15 night, correct? 15 oncoming traffic, had there been.
16 A. Correct. 16 That's more than not having a brake light
17 Q. And so heissomeone-- well, let me ask 17 onor aright-turn signal. Tome, that's much
18 youthis: If you just let him go, you don't even 18 moreseriousthan thosetype of --
19 trytostop him, and he causes an accident down 19  A. | think | wastaking in generalities
20 theroad, inyour experience, wouldn't you say Big |20 before.
21 Horn County would have liability exposurefor not |21 Q. Okay.
22 havingtried to stop him? 22 A. Soif we--if welook back at the
23 A. | thinkif enough information was 23 gspecifics of this case, | think there is a chance
24 presented that an officer knew about his driving 24 for liability in that hypothetical you discussed
25 behavior and failed to stop it, yeah, | think 25 that the officer avoided making the traffic stop
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1 and now, Mr. Wegner continues to drive, like you 1 Q. It'sthesameact of stealing with a
2 said, he crosses the centerline or he takes 2 different tagtoit: Misdemeanor versusfelony,
3 cornersat high speed, or whatever he's doing. 3 correct?
4 Sure, thereis-- there is always the possibility 4 A. Yes Yeah
5 for liability there. 5 Q. Sowhen| looked at this case, when we
6 Q. The--andI'm getting closeto being 6 talk traffic violations, like misdemeanors,
7 done, if wecan just go alittle bit longer here. 7 sometimes-- | mean, not having theright license
8 A. I'm--I'mfine. 8 plateor an up-to-date tag would be a misdemeanor
9 Q. Thank you. 9 offense; would it not? In traffic world.
10 Thereisalwaysr efer ence between 10 A. Yes
11 misdemeanorsand felonies, you always see that 11 Q. A brakelight out, that will be another
12 distinction. 12 example?
13 A. Yes 13 A. | think that will be violations, not --
14 Q. You would agreewith methat, you know, 14 not misdemeanors.
15 sometimes-- well, first of all, the terminology 15 Q. Okay.
16 felony versus misdemeanor. At least my 16  A. Atleastin Washington and Oregon, |
17 recollection is misdemeanor you don't go to 17 assume Montanais similar.
18 prison, you do lessthan ayear in an county jail, 18 Q. Allright. Sotherearecertain things
19 whilefeloniesyou can end up in a prison. 19 that arekind of, I'll call them ticky-tack
20 Isthat onedistinction that you are 20 violationsthat can be misdemeanorsor not, like
21 awareof in law enforcement? 21 theoneswejust talked about? Or arethey
22 A. Yes. 22 important? Tell mewhat your view ison that.
23 Q. Okay. Andtherearefeloniesthat can be 23 A. They areall important, but some have
24 misdemeanors, such as assault, theft. The act 24  greater importance than others.
25 itsef isthe same, but one can betreated a 25 And that -- and that's why, you know, the
Page 154 Page 156
1 misdemeanor, one can betreated a felony. 1 legidative branch writes the laws that they do.
2 You are aware of that? Maybethey don't 2 Thethingsthat they feel are most important, they
3 havethat in Washington. 3 sayit'safelony if you violate that.
4 A. No,theydo. I -- I canthink of several 4 If it's not quite asimportant, let's
5 examples. It -- it realy depends on your 5 just cal it amisdemeanor.
6 actions, right? And yeah, theassaultisa-- is 6 And if it'sjust aminor violation
7 aperfect onetotalk about. If -- if someone 7 that -- well, there -- there is the definition.
8 punches someone else in the face, it might be a 8 If it's something minor that an everyday citizen
9 misdemeanor. It wasalight blow, there was very 9 could commit and -- but it doesn't mean that they
10 littleinjury that resulted, and they threw avery 10 areacriminal or anything, let'sjust call that a
11 weak punch, right? Might be a misdemeanor. 11 violation and give them atraffic ticket.
12 But if aprofessional MMA fighter throws 12 So there is different levels that society
13 apunch, and their pounds per squareinchisalot 13 will deal with different levels of, you know --
14 greater than someone else's, and now the person 14 those are all statutes, the -- the law defines all
15 has suffered fractures of the jaw and lost some 15 of them. But it also generaly defines the -- the
16 teeth and the orbital bone is broken on the side 16 punishment. And the more seriousness of the
17  of the face, both people threw a punch, but one 17 offense, then the more serious the penalty or --
18 gets amisdemeanor and the other one gets afelony 18 or punishment from the state.
19 because of the amount of damage that resulted. 19 Q. Not having an up-to-date tag on your
20 Q. And] agreewith you. 20 licenseplatedoesn't really causealot of harm
21 So there -- sometimes when we talk 21 toothers, doesit?
22 misdemeanorsversusfelonies, they can bethesame |22 A. Right. That -- that's a good example.
23 typeof event with different results? 23 It doesn't cause alot of harm to others. It --
24  A. Yeah. Withtheft. A candy bar, 24 it meansthat you are avoiding paying your share
25 misdemeanor; but afur coat could be afelony. 25 of thelicensing fees that -- that most people
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1 willingly pay. 1 answer your question, yes.
2 Q. Thenontheother hand, crossing the 2 Q. Which meansthere had been a pursuit
3 centerlineinto oncoming lanes of traffic, that 3 initiated, which | took to mean you had no problem
4 can potentially cause alot of harm? 4 with thefirst 15 seconds of the pursuit, but you
5 A. Thereisawaysthat potentia, yes. 5 had aproblem with therest of the pursuit, right?
6 Q. I'mgoingto-- wemight takeabreak in 6 A. | would agreewith you on that.
7 just aminute. 7 Q. Okay.
8 But | just want to ask you thisgeneral 8 A. Ithink that thereis-- that isavery
9 question: Inyour declaration -- 9 brief timein order to dispel the later idea, |
10 A. Uh-huh. 10 didn't know it was the police behind me.
11 Q. --your report or declaration, we had 11 Right?
12 left off after paragraph 6. Paragraph 7, 8 -- 12 So | think -- and | -- | think a
13 wadll, actually, really paragraph 7 kind of sets 13 prosecutor could look at that and go, Well, | see
14 forth certain policy provisonsand then hasa 14 you speeding up, and | see you heading, you know,
15 short statement of your opinion after each one; is |15 across this corner and things, | think you knew
16 that what | understand? 16 the police were there.
17  A. Yes 17 And | could also see adefendant saying,
18 Q. And then paragraph 8isshort. 18 No, | didn't, | was-- you know, yes, | was drunk,
19 L et me ask you about that paragraph. It 19 but | wasjust driving that way. | really didn't
20 says, No pursuitsfor misdemeanors, only felony 20 know it wasthepolice. | -- | had noidea at
21 incidents. 21 al.
22 That'swhat we werejust talking about. 22 So | think that's why it's important to
23 In this case, you know, like a theft of a 23 give some leeway for an officer or deputy, and in
24 candy bar versusafur coat, they aretreated 24  this case specifically Atkinson, to drive with
25 differently? 25 lightsand siren, to try to keep up with someone.
Page 158 Page 160
1 A. Right. 1 What you're saying is, Hey, I'm the police, you
2 Q. Theyareboth theft? 2 need to stop right now.
3 A. Right. 3 And | think 15 seconds is reasonable to
4 Q. Inthiscase, Mr. Wegner driving ashe 4 dispel the notion, | didn't know it was the
5 was observed by Deputy Atkinson isdifferent than | 5 police.
6 having an expired licensetag on it, it'smore 6 But when he heads through that field, he
7 serious? 7 knows that the police are behind him, and that's
8 A. Yes 8 thetimefor the pursuit to cease.
9 Q. And becauseit'smore serious, you don't 9 Q. AndlI think you just answered the
10 haveany problem with theinitiation of the 10 question because earlier | -- it was okay to start
11 pursuit, only that it continued too long? 11 apursuit, but the pursuit should have ended when
12 A. Il guessoverdl | would disagree with 12 hewent through thefield; that'swhat you are
13 that. | have no problem with the activation of 13 saying?
14 lightsand siren. | think those are reasonable in 14  A. Correct.
15 order to notify the driver, hey, I'm the police 15 Q. Okay. Let mejust check something here.
16 department, and you need to pull over for me. 16 MR. STACY: You need aquick break? |
17 That's -- that's what lights and siren accomplish. 17 think I'm done.
18 But your question was regarding the 18 BY MR. STACEY:
19 pursuit. 19 Q. Letmejustlook at my noteshere. |
20 So when the pursuit begins, that's where 20 don't know if thereisgoing to be any other
21 | believeit needsto be called off. 21 questionsasked of you, but let mejust check
22 Q. Wdll, the pursuits, | think you told me 22 something here.
23 that about 15 secondsinto the pursuit it should 23 (Pause.)
24 have been called off, correct? 24 BY MR.STACEY:
25 A. That's--that'smy -- yes. Let'sjust 25 Q. | dohaveonelast thingto ask you.
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1 I couldn't tell from your declaration 1 judgement in order to decide if you are going to
2 if -- 1 mean, we've talked about Deputy Atkinson 2 useyour lightsand siren in order to drive above
3 atlength, and | think we've covered, in essence, 3 the speed limit, right?
4 your opinionsin regard to him. 4 So in Hardin and -- and everywhere el se,
5 | didn't see any opinion dealing with 5 the-- thecity or state generally specifies your
6 anyoneother than Deputy Atkinson in your 6 speed limits and other rules of theroad, let's --
7 declaration. 7 let'stalk about al of them. Thelaw in every
8 Isthat correct, or not? 8 dtatethat I'm aware of also alows police
9 A. | believethat | gave some information 9 officersto violate those laws as long as they
10 that | would have liked to have seen -- like -- 10 havelightsand siren on.
11 would have liked to have seen greater supervisory 11 So to basicaly tell the deputy, We have
12 intervention in the stop. Because Atkinson never 12 no speed limits aslong as you are pursuing for a
13 broadcasted the reason that he was in pursuit, nor 13 certain misdemeanor, | think would almost
14 did asupervisor ask, Why are you in pursuit? 14 encourage adeputy to drive too fast rather than
15 Those -- that's avital question that 15 what they really should be focusing onis
16 needsto be asked and answered. Eventhoughthere |16 judgement and reasonableness of their decisions.
17 isalot going on, even though it's noisy, and 17 And-- and that's how | find their policy seems
18 eventhough you are driving fast, those -- that 18 deficient there.
19 question needs to be asked and answered. 19 Q. Mr. Sweeney, thanksfor your time.
20 Q. Soyoutakeissuewith thefact that that 20 That'sall that | havefor you.
21 question wasn't asked and theinformation wasn't |21 A. Thank you, Cal.
22 provided, correct? 22 Q. | don't know if anyone else has--
23 A. Correct. 23 MR. STACEY: Ryan? If you have any
24 Q. Okay. Anything elsethat comesto mind 24 questions or not.
25 inyour opinionsthat we haven't talked -- | think 25 MR. HEUWINKEL: | don't have any
Page 162 Page 164
1 we've covered everything, but isthere something 1 questionsfor thiswitness at thistime. Thank
2 that in preparation for your -- 2 you.
3 A. No. Youaskedif | had problems or 3 MR. STACEY: Thanks, Ryan.
4 concernswith anyone. | had afew questions and 4 MR. JOHNSON: Areyou guys --
5 concerns about the way they write the policy, but 5 MR. STACEY: Greg, do you have questions
6 that's-- those are -- but asto any other 6 of your own expert?
7 individuals, no. 7 MR. JOHNSON: Yes. | have some
8 Q. Andwith thepolicy, what was your 8 (questions, David.
9 concern about the policy? Theway it'swritten? 9 EXAMINATION
10 A. 2-4-02.04, Subsection 2, Pursuits For 10 BY MR.JOHNSON:
11 Misdemeanor Violations. No specific speed limits 11 Q. It'smy understanding that you reviewed
12 are specified. 12 theBigHorn --
13 And | wrote, It allows deputies to drive 13 A. Do you guyswant to either change seats
14 asfast asthey want within physical limitations 14 or refocusthe camera?
15 of the vehicle in order to pursue a suspected 15 MR. STACEY: And, Greg, do you know about
16 driver having committed a misdemeanor. 16 how long you are going to be? I'm just thinking
17 So -- and it relies on the deputy's sound 17 of Jackie's hands.
18 judgment and discretion. So | -- | think that's 18 (Discussion off the record.)
19 insufficient policy. 19 BY MR.JOHNSON:
20 Q. Areyou suggesting there should bea 20 Q. Hédlo. David and Ryan, can you see me?
21 speed limit put in there so you can't go past 21 A. Yes.
22 50 milesan hour or 80, or whatever thenumber is? |22 Q. For therecord, I'm Greg Johnson. |
23 A. No. You probably shouldn't talk about 23 represent the plaintiffsin thiscase. And
24 speedlimitsat al. You should ask the deputy or 24 Mr. Sweeney isthe expert retained on behalf of
25 officer to use that sound discretion and -- and 25 theplaintiffs, whoisbeing deposed.
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1 David, it's my under standing that before 1 opinion and based upon your experiencein law
2 thisdeposition today you reviewed the Big Horn 2 enforcement, that you believe Deputy Atkinson's
3 County Sheriff's Office policiesin effect at the 3 actionsin regard tothis pursuit that he
4 timeof thisincident, in 2011, regar ding pur suit 4 initiated were unreasonable?
5 and emergency driving; isthat correct? 5 A. ldo.
6 A. Aslwrotein my declaration, I'll assume 6 Q. Inyour expert opinion, based on your
7 that the policies that you sent me were in effect 7 review of the policiesyou presumed werein effect
8 atthetime, but | didn't see adate on the 8 at thetime, implemented by Big Horn County
9 policies. But -- so | wrote with the assumption 9 Sheriff's Department for whom Deputy Atkinson was
10 that those policies were in effect at the time of 10 employed and the applicable patrol car video and
11 the pursuit and the collision. 11 audio recording between Atkinson and the
12 Q. And amongthose policiesthat you 12 dispatcher, how would you define or characterize
13 reviewed that you presumewerein effect at the 13 thedriving behavior of Mr. Wegner that was
14 timeiswhat you notein your declaration under 14 exhibited in that patrol car video? How would you
15 No. 8 about a 2009 memo from Sergeant Kruger 15 characterizethat?
16 advising deputiesthat the pursuit policy is still 16  A. | would characterize it as someone who
17 in effect, thereare no pursuitsfor misdemeanors, |17 hasviolated the law. He crossed the line, he cut
18 only felony incidents. 18 corners, he blew stop signs, he drove through
19 Did you review that aswell? 19 fields.
20 A. Idid. | havethat here as Exhibit A. 20 So some of the -- some of the driving
21 Andit'saMay 8, 2009, memo to all 21 that | observed you might think would just be
22 deputies from Sergeant Kruger regarding pursuits, 22 violations. However, when you combine it with
23 Dueto arecent incident, I'm advising everyone 23 when | do believe that he definitely knows the
24 that the no-pursuit policy is gtill in effect. We 24 police are behind me, now you moveit -- those
25 will not -- and "will not" is bold, capitalized, 25 driving actions now become part of eluding. So
Page 166 Page 168
1 and underlined -- pursue vehicles for misdemeanor 1 he'snow trying to elude the deputy, and certainly
2 offenses, i.e, no license plate, lights, no front 2 increasing his speed on Highway 313 which resulted
3 plate, et cetera, et cetera. 3 inlossof control of the vehicle. But driving
4 And again, in bold, capita letters 4 too fast for the conditions, obviously. He drove
5 underlined, Only felony incidents if we know it's 5 past the speed limit and probably his own driving
6 afelony offense. We were extremely lucky this 6 abilities and possibly the capabilities of the
7 time. 7 vehicle.
8 Q. Based upon your review of the patrol car 8 Q. Wouldthoseviolationsyou talked about,
9 video and therelated audio recording between 9 not including the eluding, would those be traffic
10 Deputy Atkinson and the dispatcher at thetimeof |10 offensesonly, in your opinion?
11 thisincident, based upon that, did you, in your 11 A. Yes
12 expert opinion, observe any driving behavior shown |12 Q. Would the eluding be a misdemeanor, a
13 by Mr. Wegner that would constitute a felony? 13 criminal misdemeanor, in your opinion and not a
14  A. ldidnot. 14 felony?
15 Q. Based upon your review of those policies 15 MR. STACEY: Object. Lack of foundation.
16 that you presumewerein effect at thetimeof the |16 Lack of expertise.
17 BigHorn County Sheriff's Office and the patrol 17 MR. JOHNSON: You may answer the
18 car video and related audio recording between 18 question, with the objection in mind.
19 Deputy Wegner and the dispatcher, did you conclude |19 THE WITNESS: Okay. Sure. So prior to
20 that -- or do you conclude that Deputy 20 our discussionstoday | brought up Montana Code
21 Wegner [sic] violated the policy of the Big Horn 21 61-8-316: Fleeing From or Eluding a Police
22 County Sheriff's Office by pursuing Mr. Wegner's |22 Officer. | can read the whole policy here, but |
23 vehicleinregard tothisincident? 23 think I can -- and if you want meto, | will.
24  A. Yes | do. 24 But | will just answer your question. In
25 Q. Youtedtified earlier that in your expert 25 fact, let me make sure of your question. Do |
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1 believe that Mr. Wegner committed the crime of 1 Horn County Sheriff's Office pursuit policy at the
2 euding? 2 time, when Deputy Atkinson turned on his overhead
3 BY MR.JOHNSON: 3 lightsand siren and began following the vehicle,
4 Q. Yes Doyou? 4 wasthat pursuit, in termsof the-- if pursuit is
5 A. Yes | do. 5 atermof art, or wasthat just following?
6 Q. And based upon your review of that 6 A. |think the best way to answer your
7 Montanalaw section you quoted, isthat a felony 7 question is, when he activates lights and siren,
8 or amisdemeanor? 8 it'shisintention to get the driver to pull over
9 A. Wadl,it'sinteresting. It doesn't 9 and stop.
10 redly say. But, hereswhat it doessay. That 10 And most police officers generally start
11 if you are convicted of this, you are impressed by 11 withlights. Andif lights are enough to get
12 aterm not to exceed one year or fined an amount 12 someone to stop and pull over, then that's fine.
13 not to exceed $2,000 or both. 13 Wewould rather not wake up the neighborhood and
14 Now, in my experience, that equals a 14 just have some lights on. That's enough signal to
15 misdemeanor. And Cal and | talked about that 15 get most peopleto pull over.
16 earlier, that -- that misdemeanor generally you 16 He activates the siren when it seems
17 aregoingto acity jail, you are there for less 17 that -- either one of two things: Either Wegner
18 thanayear. 18 doesn't know he's there; or two, he knows he's
19 So athough it doesn't specify a 19 thereand he'sintending not to stop. We -- we
20 misdemeanor, I'm going to assumethat it is. 20 don't know exactly at this point.
21 Q. You talked about your concern regarding 21 So then he activates the siren,
22 what | think would befairly characterized as 22 completely normal, rational police behavior. So
23 insufficient supervision from Big Horn County 23 now you have got lights and siren going.
24 dispatch or other authority to Deputy Atkinson 24 And then we look at the next 15 seconds.
25 duringthe course of his pursuit. 25 | think it's reasonable to follow him with lights
Page 170 Page 172
1 Do you think if -- if that 1 and siren onin order to show the driver,
2 characterization by meisaccurate, do you think 2 Mr. Wegner, Hey, | need you to pull over. And
3 that that insufficient supervision constitutes 3 I'm-- I'mtelling you, you really need to pull
4 somefailure of responsibility on the part of Big 4 over.
5 Horn County Sheriff's Office? 5 That's what the siren adds, that audible
6 A. Yes | do. 6 in--in addition to the -- the visual, whichis
7 Q. Inyour responsesto questions by Cal 7 thelights.
8 Stacey, you stated that it wasall right, in your 8 So now I've got two things that are --
9 expert opinion, for Deputy Atkinson to activate 9 andI'mfollowing you closely, | am staying right
10 hisoverhead lightsand siren as he began 10 onyou, you're not getting away from me, | need
11 following Mr. Wegner'svehicle; isthat correct? 11 youtopull over. Soit'sa-- it'salanguage of
12 A. Yes--yes itis. 12 communication, the art that you talked about. And
13 Q. And then you also said that approximately 13 the officers communicate in one thing, and you
14 15 seconds after Deputy Atkinson began following |14 never know from the driver, are they receiving my
15 Mr. Wegner'svehicle, at the point in time when 15 communication, or are they receiving it and are
16 Mr.Wegner left theroad and droveover anopen |16 they doing something unexpected?
17 field, that'swhen Deputy Atkinson should have 17 An officer is always exposed to that
18 stopped following Mr. Wegner and the pur suit 18 level of danger and great uncertainty. He doesn't
19 should have terminated; isthat correct? 19 know for sure. And that'swhy when | -- when |
20 A. Almost. | said he could still follow if 20 talked about Wegner intentionally leaving the road
21 heturned off lights and siren. Policy allowsfor 21 and going through the field, that's clearly
22 that. Butin answer to your question, that's when 22 irrational behavior, and also clearly designed to
23 he should have terminated the pursuit. Yes. 23 show, Hey, I'vereceived your communication and
24 Q. Soif pursuitisaterm of art, and 24 I'mdisregarding at thispoint. In fact, not only
25 Deputy Atkinson was prohibited by applicableBig |25 am | not going to drive any further on the road
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1 here, I'm going to go through thisfield. I've 1 reinforcingit. Soit'ssaying, Hey, remember
2 got thisbig truck, and maybe | can make it 2 thispolicy. Thisisimportant.
3 through thisfield and you can't follow me. So 3 Right? Police manuals are known for
4 I'mgoing to -- I'm going to use this tactic to 4 being lengthy and sometimes hard to remember
5 try to get away from you. 5 everything that'sin there.
6 That's my best guess as to what he was 6 But what the sergeant is saying is, This
7 thinking at that time, why he went through the 7 isredly important, and | want to highlight this
g8 field. Andthat's-- that'sagood timeto -- his g8 for you. For anyone that reads this memo, thisis
9 communication to the officer now is, Sorry, I'm 9 important for you to know.
10 not stopping. And I'm going to -- I'm going to go 10 But he's not rewriting policy. He's
11 out thisway. 11 emphasizing policy. He's saying, Thisis
12 And that's the time for the officer to 12 important for us as adepartment. Thisis
13 stop that person. 13 important for liability, thisisimportant for
14 Q. Soinother words, in your opinion, 14 personal safety, both for us, for the people that
15 Atkinson had theright to follow with lights and 15 we're pursuing, and innocent citizens on the
16 thenlightsand siren? 16 street.
17 A. Yes 17 So that's the effort of the memo.
18 Q. But after 15 seconds, hedid not havethe 18 S0 yes, in answer to your question, |
19 right to conduct a pursuit of Wegner? 19 believe that Deputy Atkinson then violates the
20 MR. STACEY: Object. Misstatesthe 20 policy by not using sound discretion and
21 testimony of thiswitness. 21 judgement, and his actions were unreasonable to
22 Go ahead and answer. 22 continueto pursue at all speeds. Particularly if
23 THE WITNESS: | -- Greg, you better ask 23 youlook at the 95 to a hundred miles an hour.
24 me one more time because then | think about 24 Clearly Wegner is not going to stop, he'stried a
25 objections and stuff. Ask me one moretime. 25 variety of things. He drivesthrough thefield,
Page 174 Page 176
1 BY MR.JOHNSON: 1 hedrives with his headlights off, he drives so
2 Q. Asl understand it, in your expert 2 fast he overcomes the capabilities of the vehicle,
3 opinion, Atkinson had theright to activate lights 3 making it spin out.
4 and then lightsand siren for approximately 4 Finally, he gets the straightaway, and
5 15 seconds while following Wegner ? 5 now heisbusting through stop signs and then
6 A. Correct. 6 increasing the speed as he gets on the highway.
7 Q. But Atkinson, based on Wegner'sdriving 7 So dll these actions are clear that he
8 behavior at that time, did not havethe-- did not 8 hasno intention of stopping. So why is Atkinson
9 havetheauthority, under the applicable pursuit 9 pursuing at that point? What's the point? So you
10 policy that you presumewasin effect at thetime, 10 cangive him atraffic ticket? That'swhat's
11 toconduct a pursuit asthat term isa state of 11 unreasonable about thiswhole thing isthat |
12 artin capital letters? 12 will -- 1 will mimic your driving, Mr. Offender,
13 A. | believeyou are correct on that. 13 Mr. Wegner, in order to stop you and giveyou a
14 Knowing department policy, and | -- | don't have 14 citation. That'swhat | find unreasonable.
15 knowledgeif he knew of Sergeant Kruger's memo. 15 MR. JOHNSON: | have no further
16 But that memo clearly is an effort to highlight 16 questions. Thank you very much.
17 department policy, and it'simportant to this 17 MR. STACEY: | do have short follow-up.
18 suUpervisor. 18 Jackie, you okay?
19 So | don't know if heread it. | don't 19 THE COURT REPORTER: Uh-huh.
20 know. But I'll -- I'm going to assume that he 20 MR. STACEY: Ryan, you okay to hang in
21 did, and it'simportant -- the memo isimportant, 21 therefor acouple more minutes? And then I'll be
22 obvioudly, but it's almost more important to know 22 done.
23 department policy. 23 MR. HEUWINKEL: Yes, Cal, go ahead.
24 Because here the memo is now -- is now 24 MR. STACEY: Thanks. I'll be brief.
25 improving your memory of department policy, it's 25 It'sjust aquick follow-up.
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1 EXAMINATION 1 need to spend some more time researching Montana
2 BY MR. STACEY: 2 law to determine where is the differentiation
3 Q. Mr. Sweeney, Mr. Johnson wastrying to 3 between what are violations and what -- what are
4 makeadistinction between following and pur suit. 4 misdemeanors.
5 And | thought we kind of were on the same 5 So I'm kind of basing this on my
6 pageearlier that -- that Deputy Atkinson, when he | 6 experiencein Washington and Oregon. | assume
7 turned on hislightsand you saw in the video the 7 Montanais similar in the Western State, it
8 vehicleimmediately took off. It sped up. 8 doesn't haveto be, but alot of the Western
9 At that point there was a pursuit, 9 States generally kind of following these general
10 correct? 10 principles.
11 A. Let mefindthe policy that they have. | 11 So we might consider those infractions
12 think this might help us define this. 12 that weretalking about: License plate lights
13 Q. Andasyou aredoingthat, tell meif -- 13 and no front plates.
14  A. Uh-huh. 14 According to the way I'm reading this,
15 Q. --tell meif thisistrue-- 15 those are misdemeanor offenses. Because he's
16 A. | haveitright here. 16 saying, Wewill not pursue vehicle for misdemeanor
17 Q. Allright. Tell meif thisistrue. 17 offenses, i.e., no license plate lights, no front
18 I understood that you felt 15 seconds 18 plate, et cetera, et cetera.
19 intothe pursuit it should have been terminated,; 19 So those are misdemeanors, the way I'm
20 isthat accurate or not? 20 readingthis.
21 A. Thatisaccurate. | think that's agreat 21 However, the second part of your question
22 timeto consider your options and to think, This 22 is. Arethosedriving infractions, or are those
23 isnot working, thisguy is not stopping. And 23 vehicle equipment issues?
24 hereisagreat point for me -- 24 And | read those as vehicle equipment
25 Q. Canhe-- 25 issues.
Page 178 Page 180
1 A. --toshut off my lightsand sirensin 1 Q. Okay. | do,too.
2 thispursuit. 2 So with Mr. Wegner, wedon't have a
3 Q. Sol5secondsintothepursuit it should 3 vehicleviolation, an equipment violation, we have
4 havebeen terminated, isyour opinion? 4 him operating the vehiclein a manner that
5 A. That'smy opinion. 5 potentially could be dangerousto pedestrians or
6 Q. Okay. Now, that Sergeant Kruger memo 6 other vehicles, correct?
7 that you referred to? 7 A. | doagreewith you on that.
8 A. Yes 8 Q. And sothismemo, if you look at the memo
9 Q. It--ifyoulook at it, hetalksabout 9 and theuseof theterm " misdemeanor," whichisa
10 examplesof offencesfor no pursuit, it'sno 10 term of legal art, and we've talked about
11 licenseplatelights. 11 misdemeanors, some of which can be feloniesand
12 Doyou seethat? 12 all of that, it depends on what we'retalking
13 A. ldo 13 about at thetime?
14 Q. Nofront plate. 14  A. | would disagree that misdemeanors can be
15 Doyou seethat? 15 felonies. You and | talked about how a same
16 A. Yes. 16 action can result in a misdemeanor, or it could
17 Q. And then it says, Et cetera. 17 resultinafelony. But | still think that when
18 Now, those two examples ar e examples of 18 you break them down, as let's say a prosecutor
19 violations, | would say, but nothing to do with 19 might in determining charges, you're going to --
20 how thevehicleisbeing operated or driven safely |20 it'seither amisdemeanor or it'safelony. |
21 or unsafely; would you agree? 21 don't know if it can be both.
22 A. Wdl, I --1 have -- thereiskind of two 22 Q. And I misspoke.
23 parts of that question that you asked. 23 An assault can be a misdemeanor or a
24 The -- thefirst oneis: Arethose 24 felony?
25 violationsor not? To be honest with you, | would 25 A. Yes.
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1 Q. Andifit'safelony, you can pursueit 1 seriousthings.
2 under thismemo, but if it'sa misdemeanor, if you 2 Q. Okay.
3 interpret that memo, you can't pursue, right? 3 A. Sowhat heissaying isdon't pursue for
4 A. Correct. Correct. 4 minor issues.
5 Q. Soyou would agreewith me, that'skind 5 Q. Okay. Now, do you think what Deputy
6 of a--it'spretty vague, and you got to havea 6 Atkinson saw Mr. Wegner do was a minor thing?
7 lot moreinformation than just making alinein 7 A. Wasitaminor thing?
8 thesand and saying, Misdemeanorsyou can't 8 Q. Asyou just got done saying --
9 pursue, feloniesyou can. 9 A. Wadl, it certainly was -- go ahead.
10 It dependson what you arelooking at? 10 Q. No. You used that terminology, sol'm
11 A. Wdl -- 11 just goingto mimic your term.
12 Q. What thefactsare? 12 Wasit minor?
13 A. | --1kind of would disagree with you 13 A. Yeah. | was-- | wastrying to
14 there. 14 characterize his memo because we were talking
15 Q. Okay. 15 about that. But now we're back to driving.
16 A. | think the sergeant was very clear in 16 So were the violations that Mr. Wegner
17 what we will pursue for and what we will not. 17 committed minor? Isthat your question?
18 Q. Waell, hewasclear that you are not going 18 Q. Yes
19 topursueif alicense-- no front license plate, 19 A. Let'sjust call them what they are. They
20 that'sclear? 20 were more than equipment violations, but they are
21 A. That'sclear. 21 clearly not felonies. They arein that in-between
22 Q. Letthem go. 22 dstage.
23 No license plate lights; let them go? 23 Q. Okay.
24 A. Right. 24  A. So--
25 Q. Butthereisnothingin herethat saysif 25 Q. That'sfine.
Page 182 Page 184
1 aguyiscrossing the centerlineat 12:30in the 1 A. Yeah. That's-- that's how | would
2 morning and potentially causing an accident with 2 characterize them.
3 oncoming traffic or running over a pedestrian or 3 Q. Andthelast thing| am goingto ask you
4 hitting a parked vehicle or other object, that -- 4 isanother hypothetical.
5 thatisn't -- you don't seethat in thismemo, 5 A. Uh-huh.
6 somethinglikethat? 6 Q. Now,wetalked about potential liability
7 A. Wedl, theway I'm reading Montana law, 7 toBigHorn County if the stop hadn't been made or
8 those are misdemeanors, and he says, We're not 8 the-- pursued and something happened down the
9 going to pursue for misdemeanors. 9 road. You remember all that line of question?
10 Q. Okay. Alright -- 10 Another hypothetical.
11 A. But hisexamplesinclude equipment 11 What if in thiscommunity there --
12 violations. 12 unfortunately, there are missing young children,
13 So | could only read what -- what | see 13 it'sa--it'sclosetothereservation. You have
14 there. Andthat's-- that'swhat | see. That's 14 probably seen alot of publicity in therecent
15 how | seeit. 15 past about missing Native Americans.
16 Q. Wewould haveto ask him what hemeant by |16 Hypothetically, what if this pickup --
17 that terminology, correct? 17 and wedidn't know Mr. Wegner wasdrivingit,
18 A. Yes 18 thereisno evidence of that. Wedon't know who
19 Q. And what everybody else understood it to 19 isinsideof it. But what if hetook off, and
20 be, probably moreimportant? 20 Deputy Atkinson, you know, put the lights on and
21 A. Weéll, you know, even -- even the most 21 thesiren, hetook off and he had a young Native
22 basic rookie police officer knowsthat it's -- 22  American girl kidnapped in that vehicle and took
23 they teach you that in the police academy. Here's 23 off, and wejust said, Done, we're not going to do
24 your misdemeanors, and hereisyour felonies. And 24 anything?
25 misdemeanors are minor things. Felonies are 25 Do you see some potential liability
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1 exposureto Big Horn County, to the parents of 1 Now how hard and how fast do you pursue
2 that Native American girl who endsup dead off the | 2 someonein order to save them? It'savery
3 sideof theroad, found aweek later? 3 subjectivecdl,and| -- | can't givea
4 A. Thequestionyou asked isonethat is 4 definitive answer there.
5 very difficult to answer because -- and -- and 5 But it makes the question much harder to
6 these cases happen, you will seeit happening. 6 answer when you consider knowledge. What -- what
7 How much risk are you willing to subject a 7 did the officer know at the time of the pursuit?
8 potential innocent victim to in order to save 8 Q. Wadl,if heknew that, you would have no
9 them? It's-- it'saquestion that has been on 9 problem whatsoever with him pursuing, would you?
10 theforefront of alot of policetraining, police 10 A. See | --no. Exactly, because now you
11 administrator memaos, articles, studies. How much 11 aretaking about kidnapping, right? And you are
12 risk are you willing to subject someoneto in 12 talking about atrue innocent.
13 order to save them? 13 So that's -- that's -- | don't have a
14 And | could really get into this, and we 14 problem with the pursuit, but you still have to
15 could have long and lengthy discussions, but back 15 bring reasonablenessinto there.
16 toyour hypothetical question: Native American 16 You still haveto say, Even though | knew
17 girl isinthe car, and are you saying that Deputy 17 someone was kidnapped in there, does that mean |
18 Atkinson in this hypothetical knew the girl wasin 18 candrive ahundred miles an hour? What if my car
19 thecar? 19 will do 150? Can | drive 150 milesan hour? Can
20 Q. No. I'm goingto -- my hypothetical is: 20 | push them off the road with my vehicle and cause
21 Same casethat we'retalking about, but he 21 themto crashin order to save someoneinside?
22 discontinuesthe pursuit after 15 seconds, like 22 S0 see, that -- that -- there are so many
23 you'vesuggested, and it'slater determined -- 23 questionsthat come in there where then you have
24  A. Ah. 24 tolook at the reasonableness of the officer's
25 Q. --that thisperson driving the pickup 25 actions, and wasiit reasonable that they did
Page 186 Page 188
1 had someone, Native American or otherwise, that's | 1 whatever they did in order to stop potential
2 why hewasfleeing, didn't want to get caught, we 2 kidnapping?
3 learned that story after the fact. 3 S0 me, as an expert, societiesin
4 Do you think Big Horn County would have 4 general, courts are going to say, Yes, we're going
5 some liability exposureto the family of that 5 to giveyou some leeway there. We are going to
6 younggirl? 6 alow youto violatethelaw. We are going to
7 A. Youjust made the gquestion much easier to 7 dlow you to pursue and allow you to go faster
8 answer. 8 than the speed limit.
9 Because if he -- if he lacked that 9 But there is still going to be that top
10 knowledge but it was later discovered shewasin 10 end limit, isn't there? Thereisgoing to be
11 thecar, no fault on the Big Horn County or the 11 something that says, now, wait asecond. In--in
12 deputy. Right? 12 order to save this person you had to kill them?
13 Q. Okay. 13 That's unreasonable.
14  A. Because he'sfollowing department 14 S0 -- and -- and -- and the measurements
15 procedure and he gets himself involved in a 15 that weretalking about are -- are, again, very
16 pursuit and says, Hey, thisistoo dangerous. I'm 16 subjective and they range in between them.
17 just looking at a guy who crossed the centerline. 17 Thereisavariety of circumstances, and
18 Hedidn't hit anyone, there was no one near him. 18 weamost haveto look at each case on a
19 Might be drunk, but, boy, | just -- I'm not going 19 case-by-case basis. Were the officer's actions
20 topursuein thiscase. 20 reasonablein order to stop the violator?
21 I would find no liability on behalf -- on 21 Sometimesyes, sometimes no. That's -- that's --
22 behalf of Big Horn County because it was later 22 that'sthereally tough question.
23 discovered that someone was in the car. 23 If he didn't know she wasin there, no
24 Thereally hard question to answer is: 24 liability.
25 What if he knew she wasin the car? 25 If she[sic] knew, thereis one where you
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1 need to -- you need to follow and pursue. But you 1 At that point -- let's say -- let's say
2 don't want to do it so dangeroudly that you have 2 itreached 120, 130 miles an hour, someone is
3 now killed the person that you were trying to 3 goingtodie, right? Including the innocent.
4 save. 4 What do you have? Y ou have the license
5 Q. Sointhissituation wejust putina 5 plate, you have a description of the vehicle, and
6 kidnapped young girl in that pickup that Deputy 6 Yyou have something that is faster than any vehicle
7 Atkinson knew, isthere some point in time under 7 being pursued, and that's a police radio.
8 thefactsof thiscase he should have backed off 8 Let's set up road blocks, let's get other
9 even though heknew and -- 9 departmentsto get involved, let's get more
10 A. Likel said, thereisgoingto be 10 backup, let's cordon off an area, and let's have
11 circumstancesthat say -- you know, | don't know 11 someone go to the registered owner's house.
12 what hewasdriving. But let's say he could do 12 There is other investigative steps you
13 150 milesan hour. Areyou -- you know, are you 13 cantakein order to save this person without
14 readlly going to drive 150 now, three timesthe 14 unnecessarily endangering them.
15 speed limit, in order to save her? | would think 15 Q. Final question.
16 that's probably unreasonable. 16 What Montana laws did you look at? You
17 Q. Soyou're-- 17 referenced you looked at M ontana laws.
18 A. You haveto make good attemptsto -- 18 Wasit the eluding a police officer
19 to-- to savethat person -- 19 statute? Isthat what you --
20 Q. Your answer is, then, therewould bea 20 A. Yeah. Thetwolawsl -- | really looked
21 point where Deputy Atkinson, under that 21 at wereeluding and reckless driving.
22 hypothetical, should stop the vehicle, leave, and 22 Q. Didyou look at carelessdriving aswell,
23 sothat the vehicle doesn't crash and nobody is 23 or just reckless?
24 Kkilled, but theinnocent kidnapped victimisgone? |24  A. |think | just looked for reckless. |
25 And you would not find criticism for 25 don't remember looking up careless.
Page 190 Page 192
1 Deputy Atkinson under those circumstancesif the 1 MR. STACEY: All right. That'sall |
2 family later findsthe young child dead and then 2 have. Thank you.
3 complainsabout Deputy Atkinson not pursuingand | 3 THE WITNESS: Thank you, Cal.
4 savingtheir daughter? Isthat what you're 4 MR. STACEY: Thank you.
5 saying? 5 Ryan, you got anything?
6 A. Exactly. Andwewould still have to look 6 MR. HEUWINKEL: | don't have any
7 back at the facts of the case and what was 7 questions for this witness at thistime.
8 presented -- what was presented at the time, what 8 MR. STACEY: Thank you.
9 does Deputy Atkinson know, and was he reasonable 9 Y ou going to have him read and sign?
10 inhisactions? And was there reasonable pursuit 10 MR. JOHNSON: Sure.
11 inthefirst place? Probably. Wasit reasonable 11 MR. STACEY: Okay. All right. That ends
12 to, let'ssay, Well, | needed to shoot into the 12 thedeposition. Thank you so much.
13 truck to stop the driver? Probably unreasonable. 13 THE WITNESS: Thank you, Cal.
14 You-- you are going to hit the innocent personin 14 MR. STACEY: You bet.
15 there. Or you are going to kill the driver who 15 MR. JOHNSON: Thank you, David.
16 now loses control and both people die anyway. 16 (The deposition was concluded at
17 Right? 17 2:19 p.m. Witness excused; signature
18 So there -- there is always going to be 18 reserved.)
19 limits. The law does not allow you to do anything 19
20 inyour power to stop someone, no matter the 20
21 crime. We can alwaysthink of circumstanceswhere |21
22 you should not do everything in your power to stop 22
23 someone, because by doing so you have now created |23
24 adanger that was greater than existed at the time 24
25 of pursuit. 25
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