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1 BE | T REMEMBERED t hat, pursuant to Notice and
2 on Wednesday, Novenber 6, 2024 at the hour of 8:57 AM
3 thereof, renotely before nme CHRI STINE BEDARD, a Certified
4 Shorthand Reporter in and for the County of Nevada, State
S of California, reporting renotely from Auburn, California
6 t here appeared by Zoom vi deoconf erence:
7 DAVI D SVEENEY
8| called as a wtness by the Defendants; who, being by ne
9| first renotely sworn, was exam ned and testified as is
10 | hereinafter set forth.
11 --000- -
12 REMOTE APPEARANCES OF COUNSEL.:
13 | FOR THE PLAI NTI FFS:
14 LAW OFFI CES OF PATRI CK H. DWYER
BY: PATRICK H DWER
15 P.O Box 1705
Penn Val | ey, CA 95946
16 T. (530) 432.5407
Emai | . pdwyer @dwyer | aw. com
17
18 | FOR THE DEFENDANTS:
19 PORTER SCOTT
BY: MATTHEW GRCSS
20 2180 Harvard Street, Suite 500
Sacranment o, CA 9815
21 T. (916) 929. 1481
Email :  ngross@orterscott.com
22
23 ---000---
24
25
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DAVI D SVEEENEY,
havi ng been first renotely sworn by the court

reporter, was exam ned and testified as follows:

EXAM NATI ON BY MR GRCSS
MR GROSS. Q Good norning. Do you prefer
Davi d? M. Sweeney?
David is fine.

Davi d.
A |s Matt good for you?
Q Yes. Yes, it is.
A.  First nanes are good.
Q So ny nane is Matt G oss. | amrepresenting the

County of Yuba, the sheriff's departnment and the
i ndi vidually naned deputies in this civil lawsuit. And
we are here for your virtual deposition. You' ve been
retained as a police practices expert by M. Dwer.

A. That is correct.

Q Before we begin, you've had your deposition taken
bef ore; correct?

A.  Yes, | have.

Q And are you generally aware of the adnonitions
that attorneys go through before a deposition?

A. Yes. Don't speak too fast; give a little pause

bef ore answering; physical gestures are not recogni zed by

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 4
Focus Litigation Solutions



David Sweeney

1 the court reporter. Things like that.
2 Q Perfect. Perfect. | won't go through those.
3 Need a break, |let nme know, and we can take one. | think
4 we'll -- we're going to be here for alittle bit. This
5 won't be a short deposition. | have a few questions to
6 go through.
7 So let's just nove -- nove right intoit. To
8 prepare for today's deposition, did you speak with anyone
9 ot her than M. Dwyer?
10 A. | did not.
11 Q And beyond the docunments referenced in your expert
12 report, were there any other docunents that you relied
13 upon to prepare for this deposition?
14 A. No. | can't think of any.
15 Q And we'll do this now | want to introduce a copy
16 of Exhibit A | can screenshare it. | have a paper copy
17 in front of nme. But it's a docunent | abel ed, "Expert
18 Report of David T. Sweeney, dated August 30th, 2024." Do
19 you have a copy of that report in front of you?
20 A.  Yes, | do.
21 Q And can you just tell ne what that docunent is.
22 A. Yes. | was tasked by M. Dwyer to review a case,
23 a police-practices case, in Yuba County. And he provided
24 me wth a nunber of evidentiary itens, which | watched,
25 read, listened to.

Estate of William Hennefer, et . v. Yuba County, et . Page: 5
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And based on those evidentiary itens, | then
prepared a report detailing nmy opinions about the
performance of the Yuba County Sheriff's Ofice. And
that report that you're holding appears to be -- at |east
based on the first page, and |I'm assum ng the ot her pages
were simlar -- that would be ny report and ny opinions
of what | discovered in reading the reports and reading
the statenments and readi ng the depositions.

All those evidentiary itens that | reviewed, |
detail at the front of the report just so we know what |
was | ooking at in order to formthese opinions. And then
| gave ny background and history as to why | shoul d be
viewed as an expert in these areas.

And then the rest of the report, there's sone
factual rehashing of the incident, followed by opinions
that | made about what went right and went w ong during
this incident.

Q And were there any docunents that you asked for in
preparation of your expert report that you were not
provi ded?

A. | don't believe so. There was one question we had
on the drone video, and there m ght have been two copies
of it. M copy did not have a tine and date stanp in the
corner. And, apparently, there is a video with the tine

and date stanp. That's the only thing | can think that I
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was not provided.
Q And do you have any understanding as to why you
weren't provided that copy?

A.  No.

Q Al right. And, approximtely, how many hours did

it take you to prepare your report?

A. It seens |ike somewhere in the range of 25 to 30
hours. | could look it up specifically if you w sh, but
| think that's a good estimation.

Q And that's -- that's fine. | don't need an exact
anmount of tinme. You nentioned part of your report has
informati on regardi ng your CV, your background, who you
are as -- as a person. And | want to spend sone tine
tal ki ng about that.

How much tine have you spent as a
police officer before you retired?

A. Al nost 35 years.

Q And how much tine did you spend as a field patrol
of ficer before you were pronoted to a sergeant?

A. | was an officer from 1987 until 2001 when | was
pronoted to sergeant.

Q MW math tells ne 14, maybe 15 years?

A. 14 years.

Q At -- during this deposition, | may use the phrase

"the incident,"” and | just want you and | to have an

Estate of William Hennefer, et a. v. Yuba County, et a.
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under standi ng that when | say "the incident,"” |'m
referencing the allegations in the conplaint regarding a
January 25th, 2021, incident between M. WIIiam Hennefer
and the Yuba County Sheriff's Departnent. Do you
under st and?

A.  Yes, | do.

Q At the tinme of the incident, do you know what the
popul ati on of Yuba County was?

A. No, | do not.

Q And do you know who the day shift -- or can you
tell me what the day shift patrol staffing was for
Yuba County on the day of the incident?

A. |1 could look it up. | was given that information
| believe sonmewhere, but it mght take ne a few m nutes
to figure out where that was within the evi dence.

| do recall a docunment that explained how nmany
peopl e were on shift; how many people were assigned to
the incident, but right off two top of ny head, that was
not one of the things -- | tried to spend a reasonabl e
anmpunt of tinme reviewng this case before | ended. That
was one that | didn't pay close attention to.

Q Have you ever worked as a police officer or a
supervisor in a rural area with a simlar denographic as
Yuba County?

A. No. The closest thing would be Corvallis, ny |ast

Estate of William Hennefer, et al. v. Yuba County, et a. Page: 8
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year in policing. It was a rural area. But it was a
col l ege canpus, so | can't really conpare the two.
Oregon State University is a rural college university.
They have horses, cows, |amas, pigs, things |like that.
And then have a | ot of property that extends beyond the
i ndi vi dual canpus there.

Sol will say that those are famliar to ne.
They're simlar, but, yet, nost of ny policing was done
right there in the mddle of canpus, which is a canpus
environment. So | would say 95 percent of it was on
canpus and maybe 5 percent off canpus. That would be the
cl osest | would conpare it to.

Q Have you ever testified in a civil or crimnal
case in California?

A. | don't think so. Let ne just | ook and review --
quickly -- my report here. And | believe | detailed al
the times that | testified at deposition. |[|'ve never
been in a civil trial in California, | can tell you that
right off the top of ny head. And |ooking at ny prior
hi story of depositions, | do not see one in California.

Q For your cases where you have been retained as an
expert, what percentage of those cases are civil cases?

A. 100 percent.

Q And of those civil cases, what is the breakdown

where you' ve been retained by a plaintiff versus retained

Estate of William Hennefer, et al. v. Yuba County, et a. Page: 9
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1 by the defendant?
2 A. It's going to be about, approxinmately, Matt,
3 one-third defense cases and two-thirds plaintiff cases.
4 | couldn't give you the exact percentage, but | think
5 that's a pretty good estimation.
6 Q And it looks like in your report -- at |least for
7 t he cases where you' ve been retained in the | ast
8 four years -- those were all -- you were retained by the
9 plaintiff?
10 A.  No. The depositions that | participated in were
11 all plaintiff-involved depositions. O in other words |
12 was hired by Plaintiff's attorney to provide
13 expert-w tness testinony.
14 But as far as the cases that | was retained in
15 the | ast four years, again, | think the approxi mte
16 per cent age woul d be one-third defense and two-thirds
17 plaintiff.
18 Q Al right. Can you tell nme what the training term
19 "l earni ng domain" refers to in California?
20 A. No, | can't do that. And | better not harbor a
21 guess because | don't know for sure.
22 Q Do you know, approxi mately, how many
23 | earni ng domains there are for California POST acadeny --
24 for the California POST acadeny training nmanual ?
25 A. | don't know.
Estate of William Hennefer, et al. v. Yuba County, et . Page: 10
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Q If you know, are there any rulings regarding | aw
enforcenment practices in the Ninth Grcuit or the
United States Suprene Court that nention the term "best

practices"?

A. | can't state for sure. | could harbor a guess,
but I -- I don't know for sure.
Q And I -- 1 think you would agree that courts don't

refer to the phrase "best practice,"” but instead consider
the actions of |aw enforcenent that are reasonabl e.
Wul d you agree with that statenent?

A. That is a very common term when di scussing the
Ninth Grcuit, superior court. Yes, | would agree with
t hat .

Q Wuld you al so agree that a | aw enforcenent
of fi cer maki ng an honest m stake does not constitute
negl i gence?

MR. DWER  (bjection. You' re asking himto give
a legal conclusion or state a statenent of |law. He was
never retained for that. He's not an expert in law. So
you're asking himto give a legal opinion. So | object
on that basis.

|f the witness feels conpetent to give a | egal

opi ni on, go ahead. But he was not retained for that.

THE WTNESS:. Yeah. That one really gave ne

pause. Can you ask the question one nore tinme, Matt.

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 11
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MR GROSS: Q Yeah. Wuld you agree that a | aw
enforcenment officer who makes an honest m stake during an
i ncident, that does not constitute negligence?

MR. DWER  Well, again, | would just restate ny
objection. You're asking himto give a | egal opinion
about your hypothetical, an honest m stake not
constituting negligence. And he was not requested to
prepare on that point; and so | don't see any basis for
the question. Also, | don't see -- objection. | don't
see any relevance to his report.

THE WTNESS: That's a difficult one, Matt. | --
| don't really have a good answer for that. And, you
know, | woul d sonewhat echo what Patrick said; that
establ i shing negligence has different connotations for
me, and | can't really hazard nuch of a guess there,
whi ch, that's what it would be at that point. And |
better refrain from-- | generally refrain from guessing
in the mddl e of depositions.

MR GROSS. Q Can you explain to ne what the
term"codified | aw enforcenent practices and standards of
care" refers to?

A. Cenerally that refers to a state establishing,
t hrough codified | aw, expectations of the police officers
in their state.

Q And what types of things would constitute a

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 12
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codified | aw enforcenent practice?

MR. DWER  Are you asking himto give exanpl es?

MR CGROSS:  Yes.

MR DWER And is that with regards to a
particular state? Are you talking about California or
some ot her state?

MR GROSS:. Q California.

A. As | read through sone of the evidence in
preparation for today's deposition, |, once again, cane
across the California POST manual on crisis intervention.
And at the beginning of that, it did tal k about codified
| aw enacted in -- | believe it was 2020 and 2021
regarding particular police activities that the
| egi sl ature wanted to be involved in.

In other words, they wanted to codify sonme of
t he expectations they had for those police departnents.
And so that -- that one certainly cones to
m nd that police officers serve at the wll of the
public, and they do that through a systemof |aws. And
so, obviously, our legislators of different states,
i ncl udi ng, of course, California and Washi ngton, w |
codify in the | aw sone expectations of officers in
regards to pursuits; in regards to use of force; in
regards to deescal ation techniques and things |ike that.

And that's what that manual ki nd of tal ked about at the

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 13
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begi nning there.

Q Wll, is -- is that California POST nanual on
deescal ation, is that a recommendati on by POST such that
it be a codified | aw enforcenent practice?

MR. DWER  Counsel, | -- maybe -- | have an
objection. It lacks clarity. |It's anbiguous. | don't
qui te understand the question. Are you asking whet her
the POST manual itself is a product of California
| egi slation or represents the legislation? | don't quite
under stand t he questi on.

MR GROSS. Q \Wiether the California POST nanua
on deescalation is a codified | aw enforcenent practice.

A. Just waiting to make sure if Patrick had any nore
to say there.

MR DWER  Well, I'"'mnot sure | fully understand
t he questi on.

But, David, if you think you understand the
guesti on, go ahead.

THE WTNESS: The way | understand your question,
Matt, is you're asking is the POST manual codified. In
ot her words, was it witten by the state legislature in
order to govern and/or rule the actions of police
officers. | would say no.

| believe that the POST manual is created by the

California POST, which is known as the state police

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 14
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trai ni ng acadeny, responsible for dissem nation of
information and training standards for police officers in
the state of California.
Q Can you tell ne how many weeks the California POST
accredi ted acadeny is?
A.  The --
MR. DWER  Go ahead.
THE WTNESS: Go ahead.
MR DWER | didn't understand the question.
But, David, if you understood, go ahead and
answer .
THE WTNESS: Fromwhat | understand, it's around
ni ne nont hs.
MR CGROSS: Q And can you tell ne where officers
who graduate fromthe police acadeny go next for
trai ni ng?

A. The best information | have would be a guess. So

| better not be guessing at that. | can tell you what
happens in Washington -- and | assune that California's
simlar -- but I don't know for sure. So | don't know at
this point.

Q Do you know how | ong and how many phases the field
training programis in California?

A. No. Again, |I could relay Washi ngton, but not
Cal i forni a.

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 15
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1 Q Do you know which field training program - -
2 THE REPORTER  Counsel, "field training progrant
3 what ?
4 MR GROSS. Q Model Yuba County uses.
S A. | don't know.
6 Q Have you ever served as a field training officer?
7 A.  Yes, | have.
8 Q For how | ong?
9 A It seens like four, five years. | trained a
10 nunber of student officers that canme through the Seattle
11 Pol i ce Acadeny.
12 Q Have you ever been a field training officer
13 supervi sor?
14 A. For a short period of tinme. | believe about
15 si x nont hs, yes.
16 Q \Wat happened after the six nmonths?
17 A. | believe | transferred units, and you had to be a
18 patrol supervisor within the precinct to fulfill that
19 role.
20 Q And have you ever coordinated a field training
21 of ficer progranf
22 A No.
23 Q Your CV states that you taught "tacti cal
24 deescal ation.” \What is that, and what is tactical about
25 it?
Estate of William Hennefer, et . v. Yuba County, et . Page: 16
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A. Tactical deescalation is the practice of inserting
police officers into dynam c situations. The tactical
part of them of the training, specifies howthe officers
can safely acconplish their | aw enforcenent objective.
Conmbi ning that with the deescal ati on pi ece that says what
options does the officer have in order to slow down the
situation and still acconplish their | aw enforcenent goal
wi t hout the use of excessive or extraneous force.

So when you conbi ne those two toget her,
tactical deescalation is how do we get the job done and
keep oursel ves and our arrestees as safe as possible.
Using force as necessary, but trying to limt the
situations that an officer mght find thensel ves having
to use force when possibly there were other options that
t hey coul d have used prior to that scenario, which would
have kept them out of a forced situation, but still allow
themto make the arrest or take someone into custody for
a nental health issue or whatever the case m ght be.

Q And just so I'mclear, when you're saying "force"
in this situation, what do you nean by "force"?

A. There's different levels of force that a
police officer has that states allow officers to use
force in certain situations. Quite often these force
requirenents are codified in the law And if they're not

codified in the law, they're spelled out in training and

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 17
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in the different police nmanuals.

So force is steps taken by an officer using
their training, their tactics and their equi pnent in
order to protect thenselves or protect soneone el se at
the scene. There's different |levels of force.

"1l let you ask that question if we want to
get into different levels, but it's basically the tools
and techniques that an officer is authorized by law in
order to protect thenselves and the people they work
with., This includes citizens, other officers and even
ot her suspects.

Q In your mnd, what are the |l evels of force? How
does that break down for you?

A. The first level of force is, generally, our police
presence. \Wich neans you -- not always, but in general,
you mght arrive with a police car. You might be in
uniform You m ght have a badge on, a nane tag, patches
on your shoulders. Things that tell the public that you
are a police officer, and that there are certain things
that you're going to order themto do or not to do. So
t hat physi cal presence.

We step up fromthere. Now we conbi ne that
with a verbal presence. So you know, |I'mthe police. |
came in a police car; I'mdressed in a uniform and |I'm

now going to use words that express, "Seattle Police.

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 18
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Stop what you're doing. Get down on the ground."” That's
just an exanpl e.

So I've now given ny visible presence. |'ve
now used, possibly, sone type of verbal techni que or
ver bal persuasion in order to acconplish ny | aw
enf or cenent pur pose.

From there, you m ght have cone-al ong hol ds
where let's say soneone doesn't want to | eave a pl ace
where they're not supposed to be. Very sinple thing
m ght be to just take themby the arm escort them out of
the situation, whatever it m ght be.

You're not going to do an arrest. You don't
need to issue a citation or sonething like that. And
sonetinmes that -- that easy cone-along hold m ght be just
a step up above your verbal presence and allow you to
acconplish a | aw enforcenent purpose.

Fromthere you can get into nore serious types
of hold. Gooseneck wist holds. You m ght have pressure
points, fingers-interlocking holds. D fferent things
| i ke that where you're applying a little bit nore force.
|'"'mnot just taking you by the armright now, |I'm now
usi ng sone | evel of pain conpliance in order to get you
to conply.

Stepping up fromthat, we then get into sone

of the tools that are provided to police departnents

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 19
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across the nation. And it's been ny experience that

a lot of the departnents have a | ot of these different
tools; so this won't be an exhaustive |list or specific to
any particular agency. But different tools that you

m ght find mght be things that protect the officers;
coul d be a pepper spray can; could be a night stick;
could be a bean bag | auncher; mght be a PR 24; you m ght
have a Taser.

All of these things are tools that are given
to the officer in order to protect thenselves and assi st
themin getting the job done; getting their |aw
enf orcenment objective acconpli shed.

And then finally, if you step beyond those
tools, those weapons that we mght call less lethal --
that's anot her kind of catchall phrase -- we then get
into | ethal weapons where you have pistols, rifles,
shotguns. Things that are designed to have a | et hal
conponent with them wherein the officer has to defend
their lives or the lives of another.

And the only appropriate tool sonetines when
faced wwth life force mght be that that gun, which,
again, is a catchall termthat covers the pistols, rifles
and the shotguns. Those are the nost common force tools
and techniques that I'mfamliar wth.

Q Thank you for that. W'Ill be -- we'll be getting

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 20
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into that a bit later. Going back to your deescal ation
training, can you tell ne when, where and who certified

you i n deescal ation.

A | can look it up. | didn't reference ny training
record in this report. | kind of gave a general overall.
So if we want to nmaybe -- it's 9:26. | guess we just

started. W could have a break and | could | ook that up
if you w sh.
Q I just -- | put a star next to that. W can cone
back to that and | ook | ater on.
A. That sounds fine.
MR DWER  WMatt, is it okay if he just provides
the information to you later?
MR. GROSS: Yeah. | don't need an answer right
this second.
THE WTNESS: Should I wite that down, or are you
going to remnd nme later?
MR CGROSS: Q  Sure.
A And it was when | was certified in deescal ation,
was it?
Q Yeah. VWhen you were certified and where and who
certified you.
A.  \Wien and where and who. GCot it.
Q And sone of these mght also get |lunped into this,

this research. But do you know if you were certified as
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1 an end-user or a instructor in tactical deescal ation?
2 A.  That was bot h.
3 Q How many hours was the course in tactica
4 deescal ati on?
5 A. Once a year the Seattle Police Departnent put on
6 what is called Street Skills, and it's a four-day bl ock
7 of instruction that matched up to our work schedul e.
8 During Street Skills, there would have been training in
9 deescal ati on techni ques.
10 Now, | wll say that | didn't receive this
11 t hrough, perhaps, the bulk of ny career. And it becane
12 nore and nore inportant as deescal ati on becane one of
13 t hose words that you kept hearing over and over in | aw
14 enforcenent circles and professional publications
15 regardi ng | aw enforcenment or just readi ng about court
16 cases and things |like that.
17 The nore involved that | got with the training
18 cadre with the Seattle Police Departnent and the nore
19 involved | got in training others, it becane very
20 i nportant, obviously, for me to go through that training
21 first in order to then dissemnate the information that |
22 have to sone of the police officers that are, in fact,
23 peopl e of all ranks com ng through our -- our basic
24 t r ai ni ng.
25 Not -- let nme take that back. Not basic
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training. Let's go back and call it Street Skills.

Again, this is what we would do on a yearly basis to nmake
sure that our -- our officers, our enployees, our
detectives, our sergeants are being trained in the
expectations of the Seattle Police Departnent. So those
Street Skills would enconpass that tactical deescal ation.

And, Matt, it becane nore and nore apparent
that this was a key conponent of our training in ny |later
years. Let's say, years 28 through 35, perhaps.

The nore and nore that we invol ved oursel ves
intraining in this deescal ati on nodel and, again, using
tactical deescalation, it doesn't nean we're going to
wi t hdraw from situati ons and not do anything. W still
have to acconplish our purpose, but how can we do it
t hrough techni ques of deescal ati on and keep oursel ves and
our potential arrestees safer?

That was the goal of it. And the Seattle
Police Departnent really started encouraging that. And
soit's a long way to answer your question. But the nore
and nore that we got involved with that, | nyself, as a
trai ner, obviously, becane nore and nore invol ved.

And it really becane kind of |ike a secondary
| anguage for us with the Seattle Police Departnent. And
we incorporated it into any nunber of trainings. So if

you had a nental health training class, you incorporate a
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1 deescal ation elenent into that. |If you had weapon
2 retention class, you mght also incorporate deescal ati on.
3 | f you had --
4 Q A donestic violence -- deescalation's comng up in
5 a |l ot of other classes?
6 A. That's correct. W also did it as a specific
7 stand-al one class. But by that, we then incorporated it
8 into any of the other trainings that we could find that
9 it was applicable.
10 So when | would design field training
11 scenarios for officers out in the field, then | tried to
12 find where can | insert elenents of potential
13 deescal ati on where the officer then can successfully
14 navigate the training course. And if they can do it, and
15 they can tal k the suspect into the back of their car
16 rather than fight theminto the back of their car, that
17 was considered a definite wn.
18 Q Wen you were doing the deescal ati on cl asses
19 t hensel ves, or maybe these street smart classes, were
20 they in person or were they online webinar cl asses?
21 A. In-person classes. W would sonetines start in
22 the classroom and there m ght be a short hour, naybe, an
23 hour, maybe two hours of classroominstruction on
24 technique or tactic, you know, what the training
25 objective was for the day. And we'll incorporate our
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1 police manual and how this applies to the training goal.
2 And then, generally, we'd go out in the field
3 and then put those practices into effect and |let the
4 officers try out the techniques that we were training
5 themto do in the classroomso they could try it out in a
6 field setting.
7 Q D d you ever have to take a witten test to
8 denonstrate your understandi ng and conpetency in
9 deescal ati on?
10 A | can't say for sure. | don't believe -- | don't
11 remenber one at this point that we had a witten test on
12 deescal ati on.
13 Q Do you know if you had to participate in graded
14 reality-based tacticals where you had to deescal ate
15 people in a variety of scenarios to denonstrate
16 conpet ency?
17 A. Yes. In that -- now, when you say "graded,” |I'm
18 going to -- I'mgoing to add into that a little bit of
19 pass/fail. W didn't give a |letter grade that you m ght
20 find in school. But if soneone -- let's just keep it at
21 that. It was generally pass/fail.
22 Q Wen you taught deescal ation, was that in person
23 or was that a online webinar?
24 A. | can't even renenber teaching online webinars in
25 deescalation. So I'mgoing to say everything was in
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per son.

Q And how many hours was your cl ass?

A.  Can you be nore specific as to which class.

Q On deescal ation.

A. | could answer it this way. Tactical deescal ation
was a day-long class. That | know for sure. The other
classes, if you're dealing with crisis-intervention
training or nmental -health training or donmestic-violence
response or traffic stops, field arrests, use of force,
we generally would incorporate el enents of deescal ation
al nost without fail in every one of those classes.

So it's kind of a hard question to answer.
But technical deescal ation was a day-long class, | can
definitely tell you that.

Q And when you taught deescal ati on, were your
students other |aw enforcenent officers?

A, Yes.

Q \WWat agencies have you been hired as a private
contractor to teach deescal ati on?

A, Zero.

Q Have you ever produced an instructor-|evel course
on deescal ati on?

A. | can't say that | produced one. No. | -- I'm
going to say zero on that. By and large | was operating

off of training standards established by the Seattle
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Police Departnent. So I'mnot going to claimto be the
ori ginal author of any of those, shall we say.

Q Have you ever authored a deescal ati on training
manual ?

A.  No.

Q Have you aut hored any peer-reviewed published
articles, books or manuals on deescal ati on?

A, No.

Q Do you hold yourself out as a subject matter
expert in deescal ation?

A.  Yes, | do.

Q Has any courts qualified you as a subject matter
expert in deescal ati on?

A.  No.

Q \Wat is the end goal of deescal ation?

A. The end goal is for the officer to acconplish
their | aw enforcenment purpose w thout unnecessary use of
force.

Q Wuld you agree wwth ne that soneone can be a
master in deescal ation, but unless their audi ence agrees
to enter into a constructive conversation to deescal at e,
t he goal of deescal ati on cannot be acconpli shed?

MR. DWER  Counsel, I'd like to object. It's
anbi guous. Wat do you nean by "audi ence"?

MR GROSS: A suspect.

Estate of William Hennefer, et a. v. Yuba County, et a.
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MR. DWER  Ckay.

MR. GRCSS: But, | nean, sonetines they're not
suspects.

MR. DWER  David, understand the question?

THE WTNESS: It's a nouthful.

MR DWER If you would like himto break it down
or sonmething, ask him But if you're prepared to answer,
go ahead.

THE WTNESS: Yeah. |If you could, Matt. | can
insert the word suspect. One nore tine and let ne try it
again.

MR GROSS: Q Yeah. Wuld you agree with ne
t hat soneone can have taken every single course in
deescal ation, they're a master in it --

A. Ckay. Police officer, in other words?

Q Yeah. They have all the training in
deescal ation --

A. R ght.

Q -- but it still requires the suspect to have a
constructive conversation with that police officer for
deescal ation to work?

A. I'mgoing to disagree with that.

Q \Wy?

A. There are elenents of deescal ati on which don't

necessarily involve conversation. And | can give you

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 28
Focus Litigation Solutions



David Sweeney

1 sone exanples if you'd like.

2 Q Pl ease do.

3 A. One training scenario that | devised for officers

4 was a suicidal subject at the end of a hall, and I would

5 then bring a teamof officers in, and | would tell them

6 "You' re here for sone type of disturbance and the

7 i ndi vidual's down the hall."

8 And it's -- the officers cone in, and they

9 start | ooking around. There they see the guy down at the

10 end of the hall. | also, cleverly, put a big table right

11 there by the entrance.

12 And if the officers had |listened to ny verbal

13 training on deescal ation, that placing barriers in

14 bet ween you and the suspect can act as a deterrent to the

15 suspect attacking you, therefore reduci ng your

16 requirenent to use force on them that is an el enent of

17 deescalation. But it didn't require any conversation on

18 the part of the officers and the suspect.

19 So they would cone into the room and | would

20 tell my actor, | would say, "If they are working with you

21 and you're feeling persuaded to drop the knife, go ahead

22 and do that.

23 But if they start comng in, and they start

24 yelling at you and just, you know, scream ng at you and

25 they're pointing guns at you" -- and again, the guy's
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1 probably 15 or 20 feet away -- "then go ahead and start

2 advanci ng on them"

3 But | said, "If the table's there, you got to

4 stay on the other side of it." So, in other words, |

5 tried to create a situation for the officers where they

6 coul d end up being successful in this scenario, and

7 remenber the training that | had given themthat

8 soneti mes an obstacle, a barrier, could be an effective

9 deterrent to a suspect attacking you, and, therefore,

10 you're not required to defend yourself.

11 I n other words, the suspect m ght go hone

12 safely because he's not getting shot at that day.

13 Q In that situation, for the suspect to surrender

14 wi t hout there being force used, doesn't the suspect still

15 have to voluntarily submt to the officers' deescal ation

16 techni ques? Verbal, | shoul d say.

17 A Yes. | will agree with you on that. But | was

18 answering the first question that was kind of like, in

19 order to deescal ate, nust you have verbal conversation,

20 and | woul d say no.

21 Anot her exanpl e of deescalation that | train

22 is that sonetines calling additional officers to the

23 scene or officers with specialties mght be a form of

24 deescal ati on. Because, again, you're taking actions;

25 you're still acconplishing your |aw enforcenent purpose,
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1 but by bringing an additional officer or two with you,

2 maybe sinply that show of force and the guy saying,

3 "Ckay, there's not only one of you, there's three of you.

4 kay, | give up," right?

5 That m ght be the goal of deescal ation, too,

6 by saying, "Hey, |ook. W got three people here. You're

7 not goi ng anywhere. W're not going to conme down there

8 and get you either because we don't want to hurt you."

9 So, again, it's kind of a two-part question.
10 Your first question was: Does there have to be verbal ?
11 And | woul d say no.

12 But | wll agree that many, many tines, a

13 deescal ati on conponent is, obviously, that verbal

14 conponent where -- communicating with the suspect, we're

15 telling them what we need themto do, but maybe we coul d

16 do it in a conversational tone and acconplish our |aw

17 enf orcenent pur pose.

18 Q And it also sounds |ike a show of force can be

19 deescal ation. |Instead of one officer, you said there's

20 three; was that correct?

21 A. | agree with that.

22 Q In deescalation or use of force, are you famliar

23 with the term"preclusion"?

24 A. No, that wasn't a term we used.

25 Q Is there asimlar termthat the Seattle Police
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1 Departnment used?

2 A. You' d have to define it for ne.

3 Q Anything that, sort of -- a person, condition or

4 ci rcunstance that prevents or obstructs an officer from

5 safely and effectively using techniques that -- that's

6 the definition I'mworking wth.

7 A. That nmakes sense. So, in other words, are there

8 things that m ght preclude the suspect from conplying

9 wth the officer? And, yes, there are things that m ght

10 precl ude them from cooperati ng.

11 Q Wuld you agree with ne that there is a difference

12 bet ween possessing a techni que/tactic or weapon and

13 having it avail able to use during an encounter with a

14 resi stant or threatening person?

15 A. That's a really w de-rangi ng questi on.

16 MR. DWER  David, if you need himto break it

17 down, ask himthat. |If you're confortable answering it,

18 go ahead.

19 THE WTNESS: Before | answer it, Matt, can you

20 ask it one nore tine.

21 MR GROSS. Q Yeah. Wuld you agree with ne

22 that there is a difference between possessing a

23 techni que/tacti c weapon, and having it available to use

24 during a encounter wth a threatening person?

25 A It's adifficult question to answer, but | can
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t hi nk of scenarios, whether actually out on the street
that 1've been in or also in training where an officer
m ght -- here's an exanple.

In SWAT, we had a | ot of extra body arnor.
Most officers don't have that, right? So let's say we
went to a-man-with-a-gun call, and he's shooting out of
hi s bal cony at people down below. W mght say that an
of ficer has body arnor, but all they have is that thin
pi ece of Kevlar that covers their chest and their back.

But if we had SWAT officers there, they're
much nore heavily arnored. So we woul d have not only the
chest, we'd have the upper neck. W would have the
shoul der. We have groin protection. So it's a difficult
guestion to answer.

| can think of scenarios where officers have
things available to them tools and techniques. Sone of
the things that, you know, generally you nentioned. But
soneti nes maybe sonething is | ocked in a car, and naybe
you' re now hands-on with the suspect. You m ght say you
have that tool, but you can't get to it for one reason or
anot her.

| can think of scenarios like that. So it's a
really wi de-ranging question; so | hesitate to get into
nore detail w thout a nore specific question.

| can think of exanples where people can have
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tools and techni ques and use them but | can think of
exanpl es where peopl e have tools and techni ques, and, for
what ever reason, they don't use them | guess is ny best
answer .

Q And would you agree that in order for a technique,
a tactic or weapon to be avail able, the officer nust be
able to safely and effectively use or deploy it?

A. Police departnents give officers tools and tactics
intraining to get the job done. |'ve never seen a
police departnent that doesn't do that in one formor
another. There's different standards for different

depart nents.

So -- but, yes. They're given the tools and
tactics and trained -- hopefully trained -- in the use of
those. And then -- sorry. | don't know if | answered

your question. Can you ask it one nore tine.

Q Yeah. Wuld you agree that in order for a
techni que, tactic or weapon to be avail able, an officer
must be able to safely and effectively use or deploy that
i tenf?

A. | can think of situations in general. |'m going
to say yes. But | can also think of situations where an
of ficer mght not be able to safely use a tool or
techni que. But they either have used it anyway in, kind

of, a violation of what that tool or technique was
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designed to use for, or -- | -- |'ve seen situations
where officers have things available to them but they
didn't use them So, again, it's kind of a broad
question, but I"mtrying ny best to answer it.

Q Wuld you al so agree that during an encounter with
a resisting or threatening subject, if that person's
behavior is interfering with |aw enforcenent action, that
then those | aw enforcenent actions are no | onger safe and
effective to use?

A. | would disagree with that.

MR. DWER  (bj ection.
THE WTNESS: Sorry. Go ahead, Patrick.
MR DWER | was going to say objection. It's
conmpound and anbi guous.
But if you feel you can answer, David, go ahead.
MR GROSS: Q Wiy woul d you di sagree?

A. Again, the -- the hard thing about -- one of the
hard things about |aw enforcenent is every situation's
different. You' ve probably heard that before, |'msure,
with your experience and mne as well. And it's really
hard to state these 100 percent catch-all statenents.

And | can think of scenarios that m ght run
opposite of that or not flowin easy line with that. And
if you want to hear a couple what-if's -- sorry. You're

going to have to ask the question one nore tinme, Matt.
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Q | think we can -- we can nove into sone specific
exanples. | think this wll help with the --

A kay.

Q -- the questions.

Wul d you agree that severe al cohol use or
drug use negatively affects an officer fromconstructive
talking with that person?

A.  Not always. Having done 500 DU arrests in ny
career, | can tell you that | was actually able to gain
cooperation and conversation from 98 percent of them |I'm
going to say. So I'mgoing to disagree with the
st at enent .

|'ve al so cone across any nunber of people on
drugs. And different drugs affect different people
differently, right? So, again, it's kind of one of those
| can't agree with a bl anket statenent |ike that because
| can think of specific exanples where people have stil
been cooperative. Now, can it hanper the ability to
cooperate? Sure, but not al ways.

Q And would you agree that no matter how good a
officer's negotiating skills are, it's going to be nore
chall enging with a person who was under the influence of
drugs or al cohol ?

A. It can be, but, no, not always. |'mthinking of

peopl e that weren't on drugs and al cohol and, oh, ny
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gosh. They created the worst fight you ever seen. So,
sure, it can be, but not al ways.

Q Inreviewng this particular incident, did you
find evidence that M. Hennefer was under the influence
of drugs?

A.  Yes.

Q And did you find that he also had al cohol in his

syst enf?
A. No, | don't believe there was any evi dence of
al cohol use. | don't renenber that fromany of the

officer's statenents or any of the other evidence.
Q Do you have any reason to disagree with the
pat hol ogy and toxicol ogy findings by Dr. Reiber that
M. Hennefer's cause of death was drug overdose?
MR. DWER  (bjection. You're asking himto give
an expert opinion about a nedical issue.
THE WTNESS: And ny understanding is we listen to
t he objection, and then | answer the question anyway?
MR. GROSS: Unless you're instructed not to
answer .
THE W TNESS: Under st ood.
MR. DWER  Yeah. M. Sweeney, if you feel that
you are conpetent to give an answer about that nedical
i ssue, go ahead. |If you don't feel conpetent, so state.

THE WTNESS: Certainly that is out of the area of
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my expertise. However, | did read the report that said
t he cause of death was acute nethanphetam ne
i ntoxication, | believe was the word.

MR GROSS: Q Did you also find evidence from
M. Hennefer's famly nmenbers that he was a long-tine
drug user?

MR. DWER  (Objection. States facts that haven't
been put into evidence and not put into the hypothetical.

Again, M. Sweeney, if you have specific factual

information you recall from docunents reviewed, go ahead.

THE WTNESS: There were statenents made by
officers that detailed both 911 calls and i n-person
information by famly nmenbers that M. Hennefer was under
the influence of narcotics, that he recently rel apsed.
And I'll leave it at that.

There were statenents by the officers

relating -- well, that was the other thing | was going to
add. One, there were statenents nade by famly nenbers,
both in person and phone to officers at the scene or to
di spatch. And then there were al so the general
observations of deputies at the scene that they believe
M. Hennefer was affected by the use of narcotics.

MR CGROSS: Q And not only just affected by
narcotics on that day, but had a history of using drugs;

correct?
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MR. DWER  Objection. Again, you' re asking him
whet her -- what he knows about the history M. Hennefer,
and | believe he's answered that question.

M. Sweeney, do you have any further know edge
t hat you' ve gai ned about M. Hennefer's history of using
narcotics? Go ahead.

THE WTNESS: Only the information fromhis famly
that he did have that history and had rel apsed.

MR GROSS. Q Wuld you agree that a person
experiencing nental health issues m ght present a serious

chall enge to an officer attenpting to deescal ate that

per son?

A. | have seen many people with nental health issues
that are difficult to deescalate. Yes. Not all, but
many.

Q Have you been trained that a person who is
experi enci ng paranoi a or schizophrenia m ght obstruct or
prevent even a well-trained officer fromeffectively
deescal ati ng that person?

A.  Sone of the people -- you asked about ny training
or real-world experience? Sorry.

Q That -- have you been trained?

A. 1've been trained that people -- and did you --
did you say nental health or drugs? Are we on nental

heal th or drugs?
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1 Q Mental health issues?

2 A.  Yeah. |'ve been trained that people with nental

3 heal th i ssues can certainly present challenges to

4 of ficers. However, nmany people can still be reasoned

5 wi th and persuaded, and so deescal ation tactics can still

6 work. There is no cut and dry, 100 percent one way or

7 t he ot her.

8 Q Wuld you agree that a person who was del usi ona

9 coul d obstruct or prevent a well-trained officer from

10 effectively conmmuni cati ng and usi ng deescal ati on

11 t echni ques?

12 MR. DWER  Again, objection. Calling himto give

13 a hypothetical or speculative answer. |If you want to ask

14 hi m about his particul ar experience, go ahead.

15 THE WTNESS: In ny experience, yes. They m ght

16 present that difficulty, but not all the tine.

17 MR GROSS.: Q And you would agree, it doesn't

18 matter how good an officer's training is, if that suspect

19 i s experiencing delusional thoughts, it's going to

20 interfere with the comruni cati ons?

21 MR. DWER  (Objection. Again, assunes, you know,

22 a hypothetical. You're assumng that it did.

23 M. Sweeney, if you want to explain your

24 experi ence, go ahead.

25 THE WTNESS: | would disagree with the statenent,
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Matt. It certainly can, but not always. So it's kind of
a simlar answer to before, that it doesn't preclude
deescal ation fromworking. You can still talk to people
and you can still persuade them

|"mnot going to say it happens all the tine.
It m ght not even happen the bulk of the tinme, but it
doesn't -- it's not a blanket 100 percent that neans that
you can't talk to this person. ||t doesn't nean that.

MR GROSS: Q No. It just nmakes it nore

chall enging than if you were trying to deescalate with
ne.

AL Sure. That I'Il agree with. | nean, if soneone's
under the influence of narcotics in -- yeah, in general,
| woul d agree that nost of them would be nore difficult
to deescal ate than you.

However, 1'll go back to an earlier answer
that | gave that sonme of the people that are the nost
difficult to deal with | don't believe had any signs of

i ntoxi cation through al cohol or drugs.

So there is no blanket answer for that. It's
a, you know -- | don't want to give the sinple, easy
answer. It depends. So I'mtrying ny best to answer

your question, but | can certainly think of exanples
wher e peopl e have been very difficult, nore difficult

because they're under the influence of sone type of
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substance, but it doesn't preclude you fromstill
comuni cating with them But it can nake things nore
difficult.

Q Now, did you find evidence in the discovery that
you were provided that famly nenbers told | aw
enforcenent that M. Hennefer was del usional ?

A Yes.

Q And did you find evidence in discovery fromfamly

nmenbers that they stated M. Hennefer was suffering from

synptons of nental illness?
A Yes.
Q Do you renenber what nental illness synptons

famly nmenbers stated they believed M. Hennefer was
suffering fronf

A. There was nention of schizophreni a.

Q Have you been trained to recognize a person
presenting with possible bipolar disorder?

A. Wien | went through crisis intervention training,
we definitely discussed people that were bipolar. And of
course we were given the caveat that we are not nedical
experts, nor are we trained to do di agnhoses.

And when | would train officers in the sane
arena, | would give themthat sane advice that was given
to ne: That you m ght not be able to diagnose sonet hing

| i ke schi zophreni a or bipolar disorder or dissociative
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di sorder or any of the other disorders.

It's nost inportant that the officer recognize
that there is sonething at play here which is nmaking the
situation difficult for this person. And could that be a
foreign substance; could that be sonething in their m nd.
There are endl ess possibilities.

So in answer to your question, yes. But we
were never a psychol ogi st, a psychiatrist, anyone trai ned
in nmedicine that could give a diagnosis on that, but
certainly we | earned about it.

Q And |l -- | don't want to ask for your nedica
opi nion here, but in that training, what was, kind of,
your takeaway? What is bipolar disorder? Wat's your
under standi ng of it?

A. M understanding of it is that through one process
or another, a person can go through definite highs during
certain periods of tinme and definite | ows.

So dependi ng on where you find that person,
whet her they're at the manic stage or the sl ow and
| et hargi ¢ stage, those m ght be sonething that an
officer -- again, an untrained person, but soneone that's
certainly going to cone across people that are bipol ar,
suffering fromthat affliction, that this mght be a
reason why soneone is behaving a certain way that they

are.
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That being said, there's also the difficulty
when you then insert a foreign substance, a narcotic into
that, or alcohol, and then howis that affecting the
person? |Is that the cause of their nmobod swngs, or is it
the -- the actual bipolar disorder or a conbination
t her eof ?

So it's a |long-wi nded answer to say that yes,
we've been trained in it; we talk about it; we recognize
it, but it's never sonething that |'mgoing to say, "Oh,
| know what's happening here.™

You know, that's -- that's -- | would never
hazard such a type of guess as that. So that's about the
extent of ny training.

Q Wuld you agree that a person suffering from

bi pol ar di sorder woul d obstruct or prevent even a
wel |l -trained officer fromeffectively conmunicating wth
t hat person in crisis?

MR. DWER  bjection. | think that's been asked
and answer ed.

M. Sweeney, if you have anything further to add

to your answer you've just given, go ahead.

THE WTNESS: It would just be a repeat that it
m ght make things difficult, but not necessarily al ways.

MR GROSS: Q And would you agree that it

woul dn't matter how good that officer was at
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conmuni cati ng and negotiating if the person's bipolar
di sorder was interfering with that comunication; right?

MR. DWER  (Qbjection. | don't understand the
guestion. Are you asking himwhether or not it doesn't
matter how well-trained the officer is?

MR, GROSS:  Yes.

MR DWER Al right. So M. Sweeney, do you
under stand the question?

THE WTNESS: | think I have an answer for that.
In ny experience, |'ve seen poorly-trained officers or
officers that don't incorporate their training into their
regul ar day practices. |1've also seen highly-trained
officers that are very conpetent and incorporate their
training into their daily practices as they work with
peopl e.

| " ve supervised hundreds of officers and
revi ewed hundreds of cases of uses of force or nental
health calls or things like that. Certainly sone
of ficers are better communicators than others.

And it's been ny experience that those are the
type of officers | |like seeing on a call, especially with
sonmeone who is difficult to deal wth.

O her officers, | knowthat is not their skill
set. They m ght have many other skill sets but maybe

that's not one of them
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So | think in answer to your question, Matt,
there are -- you know, everyone has different abilities,
skills, training and the ability and desire and
willingness to follow that training. And also certainly
experience. A 20-year vet, 25-year vet is a lot nore
experi enced than sonmeone who has been on the job a year.

So -- but, again, | have to state that just
because one person's poorly trained or disregards their
training and soneone else is an expert and, you know,
consistently talks people into the back of their car
rather than fighting theminto the back of their car, it
doesn't always nean that that person is always going to
be the nore successful when dealing with soneone that's
difficult.

Because sonetines the person that's difficult
has a say in who they |ike and who they don't |ike. And
|'ve seen nmany tinmes where we're working through
negoti ations, and the suspect says, "lI'mnot going to
talk to you anynore,"” or, "I don't |like that guy," and we

sub soneone el se out, and soneone el se gets a great

resul t.

So there's no cut-and-dry answers to any of
t hese questions. | can think of exanples both for and
against. | could -- and I'Il leave ny answer at that.

MR. GROSS. We've been going a little over an
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hour . Do we want to conti nue?

Take a break?

THE W TNESS: | would | ove a short break.

MR. DWER  Yeah. | think probably a five-m nute

break woul d

be good, WMatt.

MR. GROSS: Let's go off the record.

MR DWER Yes. Of the record.

MR GROSS:

br eak.

Q David, would you agree that an officer attenpting

(Recess taken.)

to deescalate with sonmeone who is biased against |aw

enforcenment could obstruct or prevent that officer from

effectively

A It m

comruni cating with the suspect?

ght .

MR. DWER  (bjection. Hypothetical.

But, David, like | said, you could

Go ahead.

THE WTNESS: It m ght.

MR GROSS: Q Wuld you agree that

answer .

it wouldn't

matter how wel | -trai ned and experienced a negotiating

officer is,

enf or cenent ,

if a suspect has bias against |aw

it"s going to interfere with the

negoti ati ons?

MR. DWER  Objection. Bias against

enf or cenent

is a very anbi guous phrase.

| aw

We are back on the record froma short

Estate of William Hennefer, et a. v. Yuba County, et a.
Focus Litigation Solutions

Page: 47



David Sweeney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Maybe Counsel would |like to explain what he
nmeans nore. It could be many things. So froma
political bias to a hatred, | don't know what you're
t al ki ng about.

MR GROSS: Q | amjust -- David, I'll clarify.
Bi as agai nst | aw enforcenent could be they don't |ike |aw
enforcenent; they hate | aw enforcenent; they have issues
with authority. Those types of exanpl es.

A. Ckay. And then the question about -- | understand
t hose people now. And then the question about themis
once agai n?

Q That even a well-trained officer trying to
negotiate w th soneone who has bi as agai nst | aw
enforcenent, it's going to interfere with the
negoti ati ons?

A | wll disagree with that.

Q And why?

A. Because, again, the general consensus m ght be,
yes, that that m ght be sonmething that's going to
interfere or hanper communi cations between two parties --
let's say between the police and soneone they're trying
to deal with. But it doesn't have to be that inpedi nent,
IS -- is ny answer.

It -- it can be. It mght even be that nost

of the tine, but it doesn't have to be. There's no --
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there's no clear-cut yes answer to that. Because there
are people that 1've net that | mght consider biased
agai nst nme, but we still got done what we needed to get
done, whatever it m ght be.
Q D d you find evidence in discovery that
M. Hennefer had a dislike for |aw enforcenent?
MR DWER | will object. Just for

clarification, Matt, by "discovery," did you nean the
docunents and things he revi ewed?
MR GROSS.: Q  Yes.
A. Wiat | renenber was a termthat he was afraid of
| aw enf or cenent .
Q Do you recall in discovery that M. Hennefer had

been in a shootout or had been shot by | aw enforcenent

previ ously?

A. That was the information that | saw within sone of

the officer's statenents.

Q Do you think previously being shot by |aw
enforcenment m ght nake soneone have a dislike for | aw
enf or cenent ?

MR. DWER  (Objection. Asking for specul ation.
You can answer, Davi d.

THE WTNESS: It certainly m ght.

MR GROSS: Q And so during this incident, you

di scovered information that M. Hennefer was under the
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i nfl uence of nethanphetam ne; correct?

A.  The cause of death in that -- | believe it was
a -- a doctor's death certificate of sonme sort, or nmaybe
it was just information given to the coroner, | can't
remenber what it was imediately. | could certainly | ook

it up if you want to know which one it was exactly, but

they did indicate the cause of death was net hanphet ani ne.
Q And do you agree that he was under the influence

of et hanphetam ne during the stop with the

sheriff's departnent?

MR DWER  (bjection. It calls -- again, it's
asking himfor a nedical opinion. Are you --

MR GROSS: No, this is not a nedical opinion.

MR. DWER  Well, M. Sweeney -- other than what
was in the nedical -- what's in the record he revi ewed?
| s that what you're trying to get, M. G o0ss?

MR, GROSS:  Yes.

MR DWER It was stated in the records it was
nmet hanphet am ne intoxication; so |'mnot quite sure what
you're trying to get.

MR GRCSS: |'mlooking for his | aw enforcenent
experience, if he believes M. Hennefer was under the
i nfl uence of nethanphet am ne.

MR. DWER |s that based upon the events and what

happened at the incident scene?
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MR GRCSS: If -- | just want to know his opinion.
MR DWER M. Sweeney, if you think you can give
an opinion, go ahead. |If you can't, don't.
THE WTNESS: No. | couldn't say specifically
what he woul d be under the influence of based on the
of ficers' statenents about sone of the physical
observations that they nade, they thought he was under
t he influence of narcotics.

And, again, | think that's what nost |aw
enforcenment officers should stick to, is you naking a --
just a general observation. So | only know what was
reported in the officers' statenments and in the
depositions. So | -- | have no specific information
other than that nedical report as to what was the cause
of the intoxication.

MR GROSS: Q And -- and there was information

in discovery that M. Hennefer was experiencing
del usi ons; correct?

A. That was sonething that was within the reports and
statenents. Yes.

Q And there was information in discovery that
M. Hennefer was displaying nental -illness synptons such
as paranoia; correct?

A. That is correct.

Q And there was information in discovery that
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M. Hennefer disliked |aw enforcenent; correct?
A. | think | answered that question previously by
stating that he was afraid of |aw enforcenent.

MR. DWER  Thank you, M. Sweeney. You took care
of my question of asked and answered -- took care of ny
objection. |'msorry.

MR GROSS: Q Wuld you agree that anyone or a
conbi nation of all of these presentations could preclude
even the best negotiator fromcal mng down M. Hennefer?

A. | would disagree.

Q \Vy?

A. Once again, there is no 100-percent catchal
statenent that's going to be able to accurately describe
100 percent of the suspects and 100 percent of the

officers who are called to deal with those suspects. So

put another way, you can still be successful. Does it
make it difficult, sure, but there is still a chance of
success.

Q It doesn't nmake it easier; is that correct?

MR. DWER  Again, are you asking as a generality
or specific exanple? M objection is it's anbi guous.

THE WTNESS: | can't think of any exanpl es where
t hose particular characteristics that you just nentioned
woul d make it easier to negotiate with soneone. | can't

think of a situation that would nmake it easier. So |'I|
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agree with that statenent.

MR GROSS: Q Wuld distance and a person's
inability to hear conmunication with an officer
negatively inpact deescal ati on and comuni cati on

attenpts?

MR. DWER  Counsel, can you clarify what you nean

by "distance.” |I'mtrying to understand the question
better.

MR GROSS: Q David, you would agree that the
further a suspect is away fromofficers, that distance

can nmake it harder for the suspect to hear and foll ow

orders?
A. | would agree with that.
Q In your review of this incident, do you recal

that M. Hennefer, at one point, drove his truck sone

di stance away and got stuck in a ditch next to the

r oadway ?

A. | do renenber that.

Q And do you recall, approximtely, how far away
t hat was?

A.  One deputy said it was 150 yards.

Q Wuld you agree that trying to negotiate with
M. Hennefer who's approxi mately 150 yards away in his
truck is going to be challenging to deputies at the

scene?
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A. | agree.

Q Wuld you agree that at that distance -- the use
of a PA systemfroma patrol car -- can provide sone
assi stance to |law enforcenent in trying to communi cate
with a suspect?

A. | agree.

Q It's easier to use the PA systemthan shout with
your voice if soneone's 150 yards away?

A. That is correct.

Q Wuld you also agree that it's still difficult
using a PA systemat 150 yards away if that person is

under the influence of drugs?

A. It certainly can be, but I'mnot sure that drugs
necessarily make it nore difficult. | think it's kind of
a -- a two-part question you have there. | think the

di stance certainly would make it difficult in the first

place. |I'msure if you conbine that with narcotic use,

those are two inpedinents to effective conmmuni cati on.
Q Do you have any issues with the

sheriff's departnent using the -- the PA systemin the

patrol car to try to comrunicate with M. Hennefer?

A. No. |'ve used that many tines at many different
scenes -- or had one of ny officers do it | think is
probably nore accurate. No, |'ve done it nyself, too.

So that's ny answer. Yes, the PA systemis appropriate.
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Q And conmmunication is a core part of deescal ati on;
correct?

A, Yes, it is.

Q And would you agree that deputies nmade repeated
attenpts to communi cate with M. Hennefer when he was
inside his truck once stuck in the ditch?

MR. DWER  Thank you, Matt.

THE WTNESS: Yes. There were notations both in
their statenents and in the depositions, | believe, where
of ficers discussed their comrunications wth
M. Hennefer. So, yes.

MR GROSS.: Q And those attenpts, that's a
reasonable thing to do; correct?

A. Correct.

Q D d you review statenents that Detective Natalie
Mullins tried to call M. Hennefer on two cell phones he
had on his body?

A. | did see those notations fromher. Yes.

Q And that Detective Miullins also had dispatch
attenpt to call M. Hennefer as well?

A. That is correct.

Q Al right. And do you recall that no one was able
to -- no one fromthe sheriff's departnent was able to
communi cate with M. Hennefer via those cell phones?

A. Correct.
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Q Do you have any criticisns of Detective Miullins
attenpt to go communicate with M. Hennefer via the
cell phones?

A.  No.

Q Wuld you agree that's also a reasonable thing to
do?

A. | would agree.

Q Do you recall reviewing that, at sone point,

M. Hennefer threw one of his phones into a flooded rice

field?
A. | did see the nention of that from sone of the
deputies at the scene, | believe.

Q Wuld you agree that disposing of a neans of
comuni cation, such as a cell phone, is not a rational
act ?

A. | would agree with you on that. Most people woul d
not throw their cell phone into the rice patty.

Q And we already established that once that first
cell phone was thrown out of the truck, M. Hennefer
didn't communi cate on the other cell phone with
sheriff's departnent deputies; correct?

A. | don't believe -- at the point that he went down
the road fromthemin that 150 yards, | don't believe
there was any further phone comrunication with him

Correct.
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Q VWhat do you, sort of, nmake of M. Hennefer drives
down the roadway from deputies; he throws one phone out
t he wi ndow, refuses to answer the other cell phone as
the -- as deputies are trying to conmunicate with
M. Hennefer?

MR. DWER  (Cbjection. Anbiguous. [|I'mnot quite
sure what you're asking, Counsel.

THE WTNESS: What | nmake of it, that he was
behaving in a way that showed that he was inpaired.
agree with Deputy Eck's observations that he thought that
he was dealing with sonmeone who had i ngested narcoti cs.

| al so can see the possibilities discussed by
his famly as to his nedical history. So we m ght have,
agai n, that conbination effect of narcotics use and a
mental illness. | think that's nmy best answer on that.

MR GROSS: Q Wuld it be the rational thing for
a person experiencing a nental or a physical crisis to
ask for help fromfirst responders?

MR. DWER  (Objection. You're asking himto
respond as a nedical or psychiatric expert?

Go ahead, M. Sweeney, to the extent you have
per sonal experience.

THE WTNESS: | certainly don't have the nedica
experience. In ny professional experience as a

police officer and supervisor, it is uncomon for people
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1 who have taken narcotics to ask | aw enforcenent for help.

2 Because in the past, so nany narcotics were

3 felonies. Society has now, kind of, eased up on sone of

4 those restrictions, particularly in Washington State.

5 "' mnot so nuch sure about California. O egon eased up.

6 And now they're going back -- let nme just end nmy answer

7 there, that -- 1'Il end it there.

8 MR GROSS. Q And you would agree that at no

9 time did M. Hennefer ask for help fromthe

10 sheriff's departnent deputies who were at the scene?

11 A. That is correct. | cannot renenber anything of

12 hi m asking for help. Nothing cones to mnd, so |'I|

13 agree with that statenent.

14 Q Have you been trained and certified in crisis

15 i ntervention?

16 A, Yes.

17 Q And this mght be one of those questions we need

18 to trail for lunch, but do you know when, where and who

19 trained you in crisis intervention?

20 A. | could give approxi mate answers on that.

21 Q | will take your approxi mate answers.

22 A. Okay. The first time crisis intervention training

23 | had was through the Seattle Police Departnent. It was

24 held at Seattle Central Community College. W had a

25 cl assroomthere. |I'mgoing to say it was in the '90s.
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But that's about as close of a guess | can get w thout
| ooki ng at the actual record.

| then had crisis intervention training again
in the 2000s. That training was held at our Seattle
Police training facility.

And the third time that | had crisis
intervention training -- no, let nme take that back. The
second tinme was at Green River Coonmunity Coll ege. Yeah.
Well, it -- it -- 1 think it was at G een R ver Community
Col l ege and/or the State police acadeny. They're both
south of Seattle. And | renenber driving to attend those
cl asses.

Bot h of those classes in the '90s and 2000s --
again, | don't have the exact dates, but those were
taught by Seattle Police training officers. And I
couldn't tell you imrediately which particular officer or
command staff nmenber taught those.

The last crisis intervention training I

took -- and, again, these are all 40-hour cl asses.

They're one-week long. | renenber all of them but those
specific questions that you have, |I'mnot sure -- but the
| ast one | took was in the 2020s. | was at Oregon State

University, and the training was held through the
Corvallis Police Departnment. That was the city where

Oregon State University is located. And we had a variety
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of instructors.

| think now | ooking back at all those cl asses,
they had a variety of instructors. They m ght have had a
| ead-in, but every tinme you're getting a new person
comng in and teaching you sonething new. Perhaps it's a
police procedural response. Perhaps it's sonething about
mental illness. Perhaps it's someone who has resources
to help people with dealing with nental illness,
subst ance abuse.

So all three of those classes is going to have
a wde variety of people who cone in and train them But
those are ny best nenories of when and where and t he who.

Q Do you hold yourself as an expert in crisis
i ntervention or hostage negotiation?

A. | would say yes for crisis intervention based on
ny | engthy experience, the nunmber of 40-hour classes |'ve
had, and ny role in training hundreds of Seattle Police
Departnent enployees in crisis intervention.

| do not hold nyself to be an expert in
host age negoti ation, although | worked closely with the
host age negotiation teamin Seattle Police Departnment
when | was working in the SWAT team from 2010 to 2014.

Q Have you ever been qualified in a state or federal
court on the subject matter of crisis intervention?

A.  No.

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 60

Focus Litigation Solutions



David Sweeney

1 Q Have you witten or published any peer-revi ened
2 papers, manual s or books on crisis intervention?
3 A.  No.
4 Q Now, I saw fromyour CV that you were a SWAT
5 supervi sor; correct?
6 A Yes.
7 Q And part of that, you oversaw hostage negoti ators;
8 correct?
9 A. W worked in conjunction with them | took advice
10 fromthem | retained general incident conmand, unless
11 the |ieutenant was on the scene and then he woul d take
12 over incident comrand.
13 But as the field supervisor, | worked very
14 closely with the hostage negotiation team | don't -- |
15 m ght have even outranked them but being that we were
16 separate units who worked in partnership, | don't know
17 that | could say | oversaw them | would liken it nore
18 to | worked with them
19 Q Have you been trained or certified as a hostage
20 negoti ator ?
21 A.  No.
22 Q Wuld you agree that supervising negotiations and
23 actually being directly involved as a negotiator are two
24 different skill sets?
25 A. | would agree with that.
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Q Do you hold yourself as an expert in suicidality
or suicide by cop?

A. To the first one, suicidality, that sounds nore
| i ke a nmedi cal prognosis or diagnosis that's beyond ny
expertise. That being said, |'ve had a |ot of training
on suicidal ideation in both a tactical response to
suicidal ideation, as well as a crisis response to
suicidal ideation. But |I'mnot going to hold nyself to
be an expert in that.

| think it would be nore appropriate to say
that I would be an expert in how we as | aw enf or cenent
m ght respond to sonmeone froma | aw enfor cenent
perspective rather than that nedical perspective. Wat
was the second one you tal ked about ?

Q Suicide by cop.

A.  Ah, suicide by cop. Once again, that is sonething
| ' ve received extensive training on; sonething that |I'm
aware of and that |'ve studied, and sonething that I've
trained officers in the field on.

| think that it would be even nore appropriate
to say that that is a greater area of expertise for ne
than just suicidality; being that, when we're talking
about suicide by cop, we're tal king about soneone taking
actions in order to end their life, and they're going to

provoke a response fromlaw enforcenent to assist themin
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t hat endeavor, in that goal.

| have faced that situation out in the field.
|"ve faced it in training and |I've trained others. So,
yes, I'mgoing to say that I'man expert in police
response to suicide by cop.

Q And have you been qualified as an expert in a
state or federal court on that subject matter?

A, No.

Q Have you witten or published any peer-revi ened
papers, nmanual s or books on that subject?

A.  No.

Q And have you been trained or certified as a
sui cide investigator by an accredited institution?

A. No. | don't believe we have that designation --
at least in the organizations |'ve wirked for -- and |'ve
never heard of that in other |aw enforcenent
organi zations. |In answer to your question, no, | have
not .

Q Are you famliar with the acronym SRA?

MR. DWER  Counsel, do you have any context what
you're tal king about? Wat field or subject? There's
many, many acronyns with the sane initials.

MR CGROSS:. Q David, are you famliar wth the
acr onynf?

A. No, |'m not.
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Q Suicide R sk Assessnment. Are you famliar with
sui cide risk assessnent, SRA?

A. | do renenber receiving training on the
ci rcunst ances and the m ndset that m ght cause soneone to
fall into suicidal ideation, but I don't remenber it
under those particular initials SRA

Q Have you ever done a suicide risk assessnent on a
case you worked where there was a suicide invol ved?

A, No.

Q In your reviewof this incident, did you find any
evi dence that M. Hennefer was suicidal?

A. Certainly the statenents and deposition of
Deputy Eck reflected many tines that M. Hennefer asked
himto shoot him So, yes.

Q Do you recall statenents fromfamly nmenbers that
t hey thought M. Hennefer was suicidal ?

A At this tinme, | don't renmenber the famly stating
that he was suicidal. | would have to go back and | ook
t hrough the evidence to absolutely answer that question.
But at this tinme, Matt, | don't renenber anyone stating
t hat he was sui ci dal

Q In -- in the sanme vein, do you recall famly
menbers telling deputies that M. Hennefer wanted to die?
He just wanted to say goodbye to his kids or that he

t hought he was going to die?
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A. There were sone statenents |like that.

Deputy Miullins obtained i nformati on about his children,
and that's quite often a common topic that |aw
enforcenent mght bring up to a person who i s expressing
the desire to kill thenmselves: To try to have them
remenber those that they love; that would mss themif
they were to actually go through with the act.

So Deputy Mullins talked with the famly
menbers and got information about the children and was
presenting to himover the PA but | don't believe she
ever got a response on that. But, yes, there was
information. |'mnot sure that -- did that answer your
guesti on?

Q Yeah.

A.  Ckay.

Q And on page 17 of your report, No. 11, you
docunented that M. Hennefer said, "Shoot ne. Shoot ne.
| want to die."

AL Yes. He -- sorry. Was there a question with
t hat ?

Q | just wanted to confirmthat's witten there, and
you recall that information in docunents you revi ewed?

A. Yes, | do. That cane fromthe Eck deposition.
And | do renenber reading -- particularly with Deputy Eck

t hat had npbst of the communication with M. Hennefer --
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about his desire to die. And of course | wasn't there,
but referring to what Deputy Eck wote, that was one of
the statenments, "Shoot nme. Shoot ne. | want to die.
Shoot ne."

Q And you would agree that M. Hennefer's statenents

there, that it's a clear indication that he's suicidal?

A. | think it has all the hall mrks of -- no, I'l
take that back. It doesn't have all the hallmarks. It
has -- it expresses a desire that |aw enforcenent Kkil

him but what it m ssed was the physical action in order
to force that confrontation.

So it doesn't have all the hallmrks, but it
certainly is a start in that progress of himasking |aw
enforcenent to kill him So in answer to your question,
that certainly sounds |ike the idea of suicide and that
he wants to die.

Q Are you famliar with the term suicide by cop or
maybe the acronym SBC?
MR. DWER  Asked and answer ed.
THE WTNESS: Yes. Yes, | am
MR GROSS: Q And what is your understandi ng of
sui ci de by cop?
A. | kind of tal ked about this before, but it's the
i dea that soneone's chosen nethod of dying is at the

hands of |aw enforcenent. So they're going to force a
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confrontation so that | aw enforcenent is the one that
kills them And that's their chosen nethod of death.

And by provoking a response with | aw
enforcenent, the suicide by cop idea is that they' Il have
to shoot nme and kill nme. And so having faced this
situation nyself, there are expressed desires on the part
of the person or actions on the part of the person which
t hey hope then provokes that |aw enforcenment response
that they do draw a weapon, fire and kill the individual.
And that's basically what suicide by cop is.

Q Have you had any formal training in suicide by
cop?

A Yes.

Q And would you agree that suicide by cop in certain
individuals are different in the way that they plan their
suicide or final death act?

A. As | nentioned before, a person expressing
sui ci dal ideation m ght have different nethods that they
believe will help them be successful in killing
t hensel ves. One of those mght be that if | can provoke
a response fromlaw enforcenent, they wll shoot ne and
kill me. So that -- that is one nethod that soneone
m ght express.

Soneone el se might express that they want to

di e by hangi ng, or express they want to die by taking
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pills. So it's one of those nethods that m ght -- that
soneone m ght express. They mght talk about it, they
m ght not. But that's their idea, that |aw enforcenent
will shoot nme and kill ne.

Q Wuld you agree that suicide by cop-intent
i ndividual s are goal-oriented in their desire to provoke
a shooting?

MR. DWER  (Qbjection. Again, you're asking him
to opine as an expert in the psychol ogy of suicide
experts, and that's not really sonething he was retained
to do and not in his field.

But to the extent you feel confortable with
that, M. Sweeney, go ahead.

THE WTNESS. It seens |like the question that
you' re asking, Matt, is nore kind of a general nature
about being goal -oriented. Wat does goal -oriented nean
and what steps is soneone taking to achieve that goal ?

And then so | could think of many exanpl es of
what that m ght be, both good and bad. And then you're
trying to apply it to sonmeone who's suicidal in a
police-rel ated environnent, which, again, is ny
expertise, not necessarily being goal-oriented. It's a
hard question to answer. | -- I'm-- | can't say for
sure at this point.

MR GROSS. Q Are suicide by cop individuals
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dangerous to | aw enforcenent officers?

They certainly can be.

O

And are they unpredictabl e?

A. They m ght be. Yes.

Q And you docunented in your report that
M. Hennefer was behaving erratically; correct?

A. M observations -- of course, as you know, | was
not at the scene, so they're based on observati ons nmade
by deputies at the scene. And if those deputies put
those words into reports, statenents or they spoke them
in depositions, | certainly tried to reference those
st at enent s.

| don't have that personal know edge, but |
have what the evidence shows fromthe officers that were
at the scene.

Q That evidence showed that at |east Deputy Eck and
ot her deputies perceived M. Hennefer as behaving
erratically?

A. That is correct.

Q Do people who are suspected of being under the
i nfluence also act erratically?

A. Sone do.

Q And can those sane people who are under the
i nfl uence al so be unpredictable?

A. Sone are.
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Q It's just difficult to know what they're going to
do?

A 1'll agree with that.

Q And would you agree it's very difficult to
deescal ate wth a person who's under the influence,
acting erratically and unpredictabl e?

A. W kind of talked about this in the last hour. It
certainly can be. Those things can be inpedinents to
ef fective conmuni cation or effective deescal ation, but
it's certainly not 100 percent. It -- it doesn't -- it's
not an absol ute.

So there are exanples | can think of where
|"ve still been successful in ny | aw enforcenent
obj ective -- whatever that mght be -- with people who
are under the influence. So it can be difficult, but
it's not 100 percent.

Q In your training and experience, have suicide by
cop individuals injured or killed other |aw enforcenent
officers to provoke a response?

A.  And you said in ny training and experience?

Q Yes.

A. Okay. | don't believe |I've ever been to a suicide
by cop where the subject expressing suicidal ideation, or
SBC as we've tal ked about, has successfully caused an

officer to shoot them And | don't renmenber any case
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where an officer was hurt by a suicide by cop.

So in ny experience, I'll say |"'mnot famliar
with that. However, in ny training, | will say |I'm
famliar, because |I've been presented scenarios or
articles or a -- training standards where |'ve been given
exanpl es of that happening. And certainly you can go to
any of the police websites and search for that topic and
find an exanpl e where an officer is tal king about what
happened with them and how they got shot, or how t hey
had to fire back, or what they would do differently.

So | do have sone training, experience with
that, but no real world experience of a subject being
shot by police, SBC, or a subject shooting police that
was SBC.

Q Wuld you agree research studi es show a grow ng
percent age of officer-invol ved shootings are being
classified as SBC-rel ated?

A. | don't know.

Q Wuld you agree that a suicide by cop-intent
person who is under the influence of nethanphetam ne, has
a dislike for | aw enforcenent and i s possibly del usi onal
wi |l present challenges to | aw enforcenent attenpting to
comruni cate with that individual?

MR. DWER  Objection. Asked and answered.

M. Sweeney, if you have anything new to add,
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go ahead. But | believe the question's been handl ed
several tines.

THE WTNESS: | would agree that soneone with al
of the things that you just nmentioned, there could
certainly present obstacles to | aw enforcenent to deal
with, yes.

MR GROSS: Q Wuld you agree that if a person
was SBC-intent, their intent is that they don't want to
deescal ate, but they want to deli berately provoke | aw
enforcenment into shooting and killing them because that's
their plan for suicide?

A, |I'mnot sure | heard a question.

Q Wuld you agree with that statenment? And | can
repeat it.

A. Pl ease.

Q Wuld you agree that an SBC-intent person -- would
you agree that a person who is SBC-intent, their
intention is not to deescalate, but their intentionis to
provoke a response for |aw enforcenent to shoot and kil
them conpleting their plan for suicide?

A. That's an interesting question, because in sone
cases -- and, again, | don't have a | ot of personal
experience wwth this. |'ve been on sonme SBC calls, but
t hankfully they resol ved successfully w thout anyone

bei ng hurt.
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That being said, in the training that |

received or training nmanuals that | read or videos or

articles that | read online, sonetines soneone who is SBC

IS expressing a cry for help. Very simlar to the person

that calls 911 and then takes the pills.

f ound.

to get

They don't want to die, but they don't know how

They want to be

help. O they want to cause a conmmotion or a stir

or to provoke a reaction from let's say, a famly or

roommate. So sonetines there are cases, in ny, again,

training, that this could be a cry for help.

peopl e

That being said, | think that oftentines,

are using SBCin order to end their life. | think

there is a goal there. But | don't think it's

100 percent.

Q And in this case did you review information that a

red dot optic to a firearmwas |ocated in M. Hennefer's

truck?

A.
Q

Yes.

And that there was a large knife also initially

found in M. Hennefer's truck; correct?

MR. DWER  (Objection to the characterization of

the knife as large. There was no physical description

gi ven.

Go ahead, M. Sweeney, to the extent you know.
THE W TNESS: Yeah. There was a knife found on
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the ground, is how I'lIl answer that question.

MR GROSS. Q There were also statenents that
Deputy Eck observed -- when he stopped M. Hennefer --
that there was the Bowie knife in the center consol e of
the truck; correct?

A. There were statenents by Deputy Eck that he saw
t he handl e of what he thought was a knife. And | believe
he spoke to Deputy Saechao about it -- who was the acting
supervi sor that day -- and he wote sonething in his
statenent that he thought it was a knife, but he wasn't
absol utely sure.

That being said, | think he was fairly
confident of what he saw. And when he was at the w ndow
talking to M. Hennefer, he did see a knife near the
console, | believe, sticking down between the seat and
t he console, and that's what he thought it was.

Q And before Deputy Eck pulled his firearm he nade
repeated attenpts with M. Hennefer to get himto calm
down; correct?

A. | don't renmenber --

MR. DWER  (bj ection.

THE WTNESS: -- those words.

MR. DWER  (Objection. You're characterizing, you
know, M. Hennefer's conduct.

M. Sweeney, to the extent you want to answer
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the question and address it, address M. Hennefer's
conduct vis-a-vis M. -- Deputy Eck, go ahead.

THE WTNESS: | don't renenber Deputy Eck stating
t he words that he wanted M. Hennefer to cal m down.

MR GROSS: Q Do you recall reading evidence
t hat Deputy Eck spoke with M. Hennefer's wife and was at
the scene for 10 to 15 m nutes before M. Hennefer
decided to attenpt to | eave; correct?

A. That is correct.

Q And at one point, M. Hennefer eventually, against
Deputy Eck's direction, drives his truck towards
Deputy Eck; correct?

A. Not exactly. He said he drove it towards his
vehicle, but he wasn't in the vehicle at the tine.

Q No. Deputy Eck was standing next to the truck as
M. Hennefer drove the truck forward?

A. That's what he said, yes.

Q And that's what the -- that's what the evidence
shows. That's all you can rely on.

A. Correct.

Q And at that point, M. Hennefer's decision to
drive the truck forward, did that pose an i medi ate
threat to Deputy Eck's personal safety?

A, No.

Q Wiy not?
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A. Again, only relying on what Deputy Eck wote,
he -- he didn't express anything about himbeing in fear
for his life; being in fear of being injured. He said
t hat Hennefer drove slowy and then, you know, of course
junmping ahead -- I'Il let you ask what happened | ater.

But, no, | don't renenber he ever expressed
anyt hi ng about feeling |ike his personal safety was in
danger from M. Hennefer driving.

Q And then Deputy Eck decided to draw his firearm
correct?

A. That's correct.

Q And M. Hennefer's verbal response was to yell out
"Shoot ne. Shoot ne. | want to die;" is that correct?

A. 1'd have to | ook back and make sure that was the
i medi ate response. | do know that eventually -- at
| east according to Deputy Eck -- that those words were
uttered. |1'mnot sure that that occurred at the
i medi ate drawing of the firearm | think it was pretty
close to that.

But to answer your question with 100 percent
surety, | would have to go back and | ook at the report
and | ook at Deputy Eck's statenent. So | believe those
two cane fairly close together about there's a
possibility there was sone ot her comruni cati on between

t he suicidal ideation.

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 76
Focus Litigation Solutions



David Sweeney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q And you're very critical of Deputy Eck for draw ng
his firearm-- and we'll get into that issue in a bit --
but is it -- is it fair to say that this was a critical
juncture in the encounter between M. Hennefer and the
deputi es because things had significantly escal ated at
this point?

A. | think that that is a pretty good sunmati on
bet ween -- you' ve obviously read ny report and you saw
that | said until that happened, | was not critical of
Deputy Eck's efforts. | thought that he made reasonabl e
choices. | thought that he was trying to acconplish his
| aw enf orcenent purpose, and | believe he had | egal
authority to be there and to investigate.

At the tinme he started drawi ng his firearm and
di splaying it to M. Hennefer in reaction, | think, to
M. Hennefer driving the car, | think you're right. |
think that's probably -- |ooking back at it, probably the
key point where everything escal ated and -- and went
wong wth this encounter, so | would agree with that.

Q Your report seens to be |acking nention of
M. Hennefer's obvious suicidal intent. |t doesn't
really pop up in any of your opinions wthin your report;
is that correct?

MR. DWER |Is there an actual question?
MR. GROSS: Yeah.

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 77
Focus Litigation Solutions



David Sweeney

1 MR DWER | didn't hear a question. | heard

2 ar gunent .

3 MR CGROSS. And then | said "is it correct.”

4 MR. DWER |s what correct?

5 MR. GROSS: That his report doesn't discuss

6 Hennefer's suicidal intent.

7 MR. DWER  This is Deputy Eck's report?

8 MR GROSS: M. Sweeney's -- David's report.

9 MR. DWER  Oh, okay. Go ahead, David.

10 THE WTNESS: No. | repeated what Deputy Eck

11 said, and | tried to be accurate in what he descri bed,

12 what he heard; what he saw. And | think | did reflect

13 t hose sentinents that he expressed.

14 MR GROSS.: Q So you didn't conpletely discount

15 M. Hennefer's suicidal remarks and provocati ve behavi or

16 during the incident?

17 MR. DWER  Objection. Asked and answered.

18 | f you have anything further, M. Sweeney,

19 go ahead.

20 THE WTNESS: Nothing further. | didn't discount

21 it.

22 MR GROSS: Q How nuch did you consi der

23 M. Hennefer's suicide by cop cooments and behavior into

24 your final opinions within your expert report?

25 A. It was interesting to nme that the idea -- his idea
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of suicide by cop only cane about when he had the firearm
drawn on him So | certainly discuss that. There --
there seened to be a correlation, at least in tine.

Q And, obviously, you're not an expert in forensic
psychol ogy or human behavi or; correct?

A. That is correct.

Q So we have no idea what M. Hennefer was thinking
at the time of the incident; correct?

A. | would al nost always hesitate to state what
soneone was thinking. That being said, there is
evi dence, physical evidence, that Deputy Eck wote in his
report that m ght give us sone clues as to what
M. Hennefer was thinking. But, again, | -- as you know,
| can't put nyself in his head.

Q Right.

A. But | can repeat what Deputy Eck said at the scene
and what he heard.

Q Exactly. W can only look at M. Hennefer's
behavi or through the deputies who were interacting with
hi m because that's how | aw enforcenent experts anal yze
events.

MR DWER |Is this a question, Counsel?
MR GROSS: Q  Yes.
A. Ckay. Let ne make sure | understand. |Is the

guestion the only way that an expert can anal yze a
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situation is based on the deputy's recall of the event?
Am | getting the flavor of the question?

Q Wll, inthis case, we can only analyze the events
as a |l aw enforcenent expert based on what deputies
perceived at the incident; correct?

MR. DWER  Objection. W don't know what the
deputies actually perceived. W have a record of what
they say they perceived. So if you want to rephrase your
guestion. He has to evaluate the situation based on what
Deputy Eck and others reported in the incident report.

MR, GRCSS: Wwell, we know what they perceived.
They testified to it.

Q But regardless of that basel ess objection, David,
you can answer.

A. That's not the only thing. So it's a hard
guestion to answer, but let nme try. Certainly the
deputies in their statenents, reports and depositions
expressed thenselves as to what they saw, and soneti nes
what they thought and what they felt. Not always, but
that's -- that's where | would get nost of ny
i nformation, obviously, since | wasn't there, is based on
what the deputies wote or what they said in a
deposi tion.

That being said, it's not the only nethod of

anal ysis. You can also |ook at the physical evidence,
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meani ng, whether it's a map, a picture or a deputy
describing their actions. And this is what I'mtrying to
get to.

So if a deputy is describing their actions,
they mght not tell you why. They m ght not say why they
made a particular choice. So sonetines in those cases --
in fact, the very case that we're discussing today -- if
a deputy doesn't tell ne why, or even if they do tell ne
why, | still think it's within ny real mof expertise to
of fer an opini on based on what the evidence showed
happened. Does that make sense?

If | see that sonething happened -- let's use
a real-world exanple. |If Deputy Eck says that
M. Hennefer drove slowy back and forth on the road, he
didn't really express anything of what he was feeling at
that time. Al that he said is that the guy's refusing
to stop for ne. | don't have much nore opinion than that
either; so I'mgoing to base it on what the evidence
shows ne.

And assum ng that Deputy Eck is an honest
i ndi vidual, | assune that M. Hennefer drove his car --
or his truck back and forth on the road several tines.

So | think in answer to your question, | can't
base it solely on what a deputy feels or expresses. |It's

al so based on what the evidence showed happened. Whet her
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1 t hat deputy expressed feelings or ideations with that,

2 they may or may not.

3 MR CGROSS. Q As an expert, you don't want to be

4 specul ating; right?

5 A. There's certain things you can speculate on. And

6 sonetinmes | have speculated in reports about things that

7 | don't have enough information on, and | mght state

8 that. [|'Il state sonmething like, "I don't have enough

9 i nformati on about whether it's A or B, but it's probably

10 one of the two," right? |1've witten that in reports.

11 "I don't know the specific answer to this,"” mght be

12 sonething that | would wite.

13 Q Is there --

14 A.  Sonetines you do speculate. You do use your

15 training and experience to say, "This is what | think

16 happened, and this is why | think it happened.™

17 Q Is there anything in your report with M. Hennefer

18 t hat you specul ated about ?

19 A. To answer that one, | think we'd have to go back

20 and spend sone tine going through the report and | ooking

21 at each and every opinion. So l'm-- I'mwlling to do

22 that, but I would require the tine -- and | don't need

23 alot of time -- but | think that you and I would want to

24 go back through the report page by page and | ook at each

25 opinion and identify -- and then I could identify for you
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if there was any specul ati ons.
So at this point I'"'mnot going to say that |

specul ated on anything, but | certainly opined. So I'm
trying to draw the difference between what's a
specul ation, | guess, and what's an opinion. | think
that's the difficulty I'mhaving with your question.

MR. GROSS: Gkay. Let's take another break. Go
of f the record.

MR. DWER  That's fine, Counsel.

(Recess taken.)

MR GRCSS. Q David --

Yes.

Q -- do you have any criticismof the deputies who
may have considered M. Hennefer to be a threat to their
personal safety because he had i mredi ate access to a
knife that they observed in the truck?

MR. DWER  (Objection. Assunes a |lot of facts
t hat have not been established in tinme sequence at all at
the same tinme. \Wen who observed a knife in the vehicle
at what tinme? Wen was the knife discarded fromthe
vehi cl e? Maybe Counsel could break the question down.
MR CGROSS: Q Let's start with do you have any
criticisnms of Deputy Eck, Deputy Aguirre, A-GUI-R RE,
Deputy Saechao, S-A-E-C-H E-OQ or Deputy Thorp,
T-H O R P-E?
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A Ckay. | renenber all those four, and you're
asking if | have any criticisns on what issue?

Q That they perceived a threat to their personal
safety because of the observation that M. Hennefer's in

the truck with access to the knife?

A It's kind of a nultiple-part answer. There's two
parts to that. One is, yes, | recognize that there's a
knife in the vehicle. | -- | think Deputy Eck was

probably correct in his assunption as to what he saw. So
| think that the officers definitely have an officer
safety issue to be aware of.

But that's different than soneone arned with a
knife that's now comng toward them So that there is a
big difference between the two. One is a potenti al
safety hazard, whereas one is an actual safety hazard.
So it's kind of a two-part answer.

Q Are you famliar with red dot optical sights for
firearns?

A | amfamliar. | don't consider nyself an expert,
but |1've used them |'ve shot wwth them Yes.

Q And would you agree that red dot sights they can
be nounted on | ong guns but they can al so be nounted on
pi stol s?

A. They can be mounted on pistols. It's |ess common,

but they can be. Yes.
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Q And -- and would you agree that even though
Deputy Eck observed the red dot sight but didn't see a
firearm it would be reasonable for deputies to consider
M. Hennefer has access to a firearnf

A. Deputy Eck wote that he could not see a firearm
And in the CAD records, it's noted as "UTL," neani ng
unable to locate. | don't think that I would ever tel
an officer that there is no hazard present just because
you see the red dot. I'mnot going to tell an officer
that. And | referenced that in ny report.

| recogni ze that the presence of the red dot
was appropriately noted by the officers at the scene.
Deputy Eck passed that information along to the other
deputies, and it was a known topic of discussion for the
officers at the scene. That's all appropriate.

And | also wote that | recogni ze seeing the
handl e of the knife and the red dot optic are potenti al
of ficer safety hazards that the team was aware of.

So in answer to your question, they knew it
and they were aware of it, and they thought there was a
potential for a weapon. And, yeah, I'mnot into
absolutes. |If you see a red dot, there is the potenti al
for a weapon. And |I'mnot going to state that there was
no weapon present. You can never be 100 percent sure.

There have been peopl e booked into jail that
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are arned even after a pat-down and the officer didn't

| ocate the weapon that they've hidden on their person.
So, right, you can never 100 percent state that soneone
is not arnmed. And, in fact, | would probably train

of ficers never assunme 100 percent that sonmeone is not
ar med.

Q And so the deputy's perception is that there's a
red dot optic on the firearmbut we don't see an actual
firearm it's still reasonable for themto believe there
could be a firearmin this truck?

A. | think that is a reasonabl e, educated guess there
mght be a firearm And | give themcredit for that.

And | wote that in ny report. | think that's reasonable
based on what they saw, there m ght be.

Now, as to what chance there is, | don't know.
But we can talk about that if you want to later. But as
to the question that you asked, | think that they can,
based on what they saw, think that there m ght be a
firearmin that vehicle.

Q And deputies at the scene nade the decision to
keep sonme di stance between M. Hennefer and their police
line; is that correct?

A.  Yeah. W tal ked about that. Approxinmately
150 yards he drove down the road, and they stayed where

t hey were based on what | read.

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 86
Focus Litigation Solutions



David Sweeney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. DWER  The question for Counsel, and also the
wi tness, there were different tines in the incident where
deputies were near the car or at the car or at different
di st ances.

So maybe we could clarify the question by
tal ki ng about whether we're tal king about the initial
part of the incident with just Deputy Eck, whether it's
|ater with Deputy Eck, Aguirre and Saechao there. O are
we tal king about |ater on when they noved down the road?
O herwi se, we're going to have a very confused record.

MR GROSS. Q M question, David, was about once
M. Hennefer drives his truck into the ditch, the

sheriff's departnent doesn't nove for a period of tine to

keep distance. You -- you saw evidence in the record of
t hat ?
A.  Yes.

Q And one of the things the sheriff's departnment did
was they requested a ballistic blanket and a ballistic
shield at the scene. D d you see evidence of that?

A | did.

Q And they also requested air support fromCHP. Dd
you see information of that?

A.  Yes, | did.

Q And did you see information that the

sheriff's departnent requested a drone as well to be at
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t he scene?

A Yes.

Q And the drone was there to provide constant visual
support for the team as they approached the truck; is
t hat your under standi ng?

A. Not entirely.

Q .

A. That was certainly one aspect of it, but | believe
they al so used the drone -- as they stayed a di stance --
so they used it for observation prior to noving up.

Q And would you agree that all of these actions that
we just tal ked about are consistent with deputies'
reasonabl e belief that M. Hennefer could be armed with a
firearnf

A. | think that you' ve changed nmy answer a little
bit. W didn't discuss reasonabl eness. W discussed is
there a possible situation where there could be a weapon
in that car, and | said |I'mnever going to say
100 percent.

Q Okay. So going back, was it reasonable for
deputies to believe a firearmwas in the truck?

MR. DWER  (Cbjection. Asked and answer ed.
M. Sweeney, go ahead and answer if you have
anything further to add to your prior answers.

THE WTNESS: And your question, Matt, was is it
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reasonable to believe -- go ahead and ask it one nore
time, please.

MR CGROSS. Q Is it reasonable that deputies
believed M. Hennefer had a firearmin the truck based on
t he observations that there was a red dot optic inside
the truck?

A.  No.

Q Wiy is that not a reasonable belief by the
Yuba County Sheriff's Departnent deputies?

A. Because Deputy Eck had been at the vehicle. He
spoke to M. Hennefer. They communi cated back and forth.
He, obviously, | ooked in the vehicle, and he descri bed
what he saw in that vehicle. He described M. Hennefer.
He described the potential knife between the seat. He
descri bed seeing the red dot optic, but he could not see
any weapon.

Now, it's possible there could be one there --
| wll give themthat -- but | don't think it's
reasonable to say there's a weapon in that truck.

There -- it's true there was a red dot optic, but there's
anot her expl anation as to what the purpose of the red dot
optic was.

Q And so that's what | want to focus on; is why do
you believe it wasn't reasonable for deputies to believe

there was a firearmin the truck when they observed a red
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dot optic on a firearminside the truck?

A | think it's reasonable to state -- just as |
did -- | cannot 100 percent say that there's no weapon in
that car. | can't say that. There mght be, right? It

was unreasonabl e because they never saw t he weapon.
There was never any threat of the weapon. There was
never any di scussion of the weapon. There was never any

poi nti ng of a weapon.

The deputies could state -- and | wll agree
wth this -- that there is a potential for a weapon in
that truck. | wll not discount that. | -- 1 wll -- |

stated that in ny report, and | state that here today in
t he deposition.

However, you al so nmust | ook at the evidence
that you' re presented with and then decide, "Wat aml
going to do based on the evidence that | have?" And
that's where | found their decision unreasonabl e.

Q In-- 1 don't think I've heard it yet. Wy is
t hat belief unreasonable?

A. Because they placed their safety above his safety
and | et himexpire.

Q Isn't officer safety always the nunber one
prerogative of |aw enforcenent?

A. It's an extrenely inportant prerogative.

conpletely agree with you on that. And | preached
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officer safety ny whole career to anyone |'ve ever
supervi sed or trained.

However, there are tinmes when you | ook at the
evi dence that you're presented, and you decide, "W're
going to take pathway A or pathway B. One of those m ght
be that we're going to go up to the car,"” which they did.
They overcanme the fear or the threat that there was a
weapon in that car. So they approached the car. The
guestion is when did they approach?

So they -- or they chose pathway B, is, "W're
going to wait back here. W're hangi ng out behind our
cars. There mght be a weapon in there." Yeah, there
m ght be, but there's no evidence of that other than the
red dot, right? But -- so the red dot is not a weapon.
It can't harm you.

Q No.

A. They've seen no weapon. Go ahead, Matt.

Q And the -- ny question isn't about whether there
could be or there couldn't be. It's about isn't a
reasonabl e belief for Deputy Eck and the other deputies
who were first responding to the scene to believe that
M. Hennefer is armed based on the observation that
there's a red dot optic?

MR. DWER  Qbj ecti on.
MR GROSS: Q And you said it's unreasonabl e.
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So then ny question is: Wiy do you believe that is
unr easonabl e?
MR. DWER  He just answered that question,
M. Goss. So objection. Asked and answer ed.
M. Sweeney, do you have anything to add to your
previ ous answer on why it was unreasonabl e?

THE WTNESS: | think I was pretty thorough in
that | explained ny answer to that. So I won't change
anything at this point. | could restate what | just
said, but that's it.

MR GRCSS: Q Well -- and one of the things --
and | don't think you answered that question, but one of
the things you said is, "Well, no one saw an act ual
firearm" So is it your belief that it's only reasonable
if sonmeone has a firearmif a deputy actually observes a
firearnf

MR. DWER  (Objection. Argunentative.

M. Sweeney, go ahead if you can.

THE W TNESS: No.

MR GROSS. Q Law enforcenent can rely on
context clues. They don't need to see a firearmto
reasonably believe soneone could be arned; correct?

A. There are tines in | aw enforcenent when you shoul d
be evaluating all the clues that you're given, and that's

going to have an influence on the decisions that you
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make. Absolutely agree with you on that, WMatt.

Q And | think one of the statenments in your report
is that M. Hennefer said the -- the red dot optic was
used for his tree trinmm ng business?

A | can't remenber if that was information that the
famly actually relayed to | aw enforcenent or if they
asked about it. It was nentioned in the report, but I
can't state at this tinme whether deputies knew -- they
knew about the tree trimmng business. But | don't know
if they knew that red dot optics are used in tree
trimmng, you know, for neasuring height and things |ike
that. | don't know that for sure.

There's nention of it, and we could go back
and look at it, and I -- | could tell you exactly. But
off the top of ny head, | know it's nmentioned, but I'm
not sure in what exact context.

Q Do you recall reading in the CAD report that
di spatch reported to deputies that M. Hennefer had a
prior encounter with the Nevada County Sheriff's Ofice?
Do you recall reading about that?

A. | do.

Q And do you recall that dispatch reported that
M. Hennefer nmade threats about purchasing a firearm and
shooting up a hospital to get his son out?

A. There is the nention of that in the CAD | believe.
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Yes.

Q Sowth this information that dispatch reports and
Deputy Eck's observation that there's a red dot optic in
the truck, why is it not reasonable for deputies to
believe M. Hennefer has a firearn?

A. | think there's certainly the possibility of it,
right? 1 -- 1 don't discount that. | think that's
certainly a possibility.

And when you see the red dot optic and you

hear the threat, "lI'mgoing to shoot up a hospital," |
t hi nk those are reasonable -- those are reasonable --
those things aren't unreasonable. Those are bits of
information that were presented to the deputies at the
scene.

So they recogni ze those, and | recogni ze those
too. However, we still don't have direct evidence that
this individual is arned and that we nust keep our
di stance. And, in fact, they eventually did decide to go
up there. It's a question of when.

Q Sois it your testinony that you need direct
evidence of a firearmto reasonably believe that soneone
coul d be arned?

A.  No.

MR. DWER  Objection. Argunentative. Asked and

answer ed.
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1 THE WTNESS: No. | won't go that far and state

2 that you nust have that. But as | |ook at the facts and

3 ci rcunstances here, | believe it was unreasonable to

4 avoi d any interaction with him because of a red dot

3] opti c.

6 There wasn't the direct evidence that they've

7 seen a weapon in the car or even that he told them about

8 a weapon, or "lI'mgoing to get a gun and |I'mgoing to

9 force you to shoot ne." He didn't say that. He just

10 said, "Shoot ne. Shoot ne. Kill ne." So that's the

11 evi dence that they're presented wth.

12 Q D d you review evidence from Deputy Eck's

13 testinony in his statenent that M. Hennefer was, during

14 the initial encounter, repeatedly nonconpliant wwth his

15 orders and kept noving his hands towards the steering

16 wheel and reaching toward in the general vicinity of the

17 kni fe?

18 A. There was the discussion that he was reaching

19 around in the vehicle. Yes.

20 Q And reaching towards the knife. He never grabbed

21 the knife and brandished it, but he reached towards the

22 knife and was told to stop?

23 MR. DWER  (bjection, Counsel. | don't recal

24 any such specific statenent. | think we'd have to

25 check -- actually | ook at the evidence on that because |
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t hi nk your question assunes a fact not in evidence.
THE WTNESS: And | was going to say the sane

thing. | don't renenber that specific description.

MR CGROSS.: Q Wuld M. Hennefer's nonconpliance

wi th Deputy Eck's command -- Deputy Eck's conmands cause
a reasonabl y-trai ned deputy to be nore or | ess concerned
for their officer safety?

A.  More concerned.

Q In deescalation situations, is it sonetines
appropriate for officers to raise their voice to gain
conpl i ance?

A.  No.

Q Wy is it not appropriate for an officer to raise
their voice in order to gain conpliance?

A. The way | was trained, and the way | train others
in deescalation, is that if you and | are having a
conversation |ike we are today, we're not raising our
voi ces with each other; we're discussing situations;
we're tal king back and forth.

And ny goal is to deescalate you in order to
convince you to do sonething: To |eave; to put your
hands behi nd your back; whatever the case m ght be.
think that's definitely deescal ati on.

My training that | received, and the training

that | provide to others, is when you start raising your
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voi ce, you're now issuing commands and it's harder for
soneone to -- you've escal ated the situation.

Now, it mght be entirely appropriate. 1've
rai sed ny voice many tinmes wth people. There are tines
when that's necessary and appropriate. At this point
you' ve veered away from deescal ati on and you're into
command and control. Not saying it's wong or right or
anything |ike that, but at that point you're not working
t owar ds deescal ati on, you're working towards conmand and
control .

Q Does -- does that prior statenent change when
there's concerns about officer safety?
A.  No.

MR. DWER  (Objection. Go ahead. bjection to
t he questi on.

But if you understand the question, M. Sweeney
go ahead.

THE WTNESS: | do. No.

MR GROSS: Q On page 14 of your report, you
make statenments that Deputy Eck and Aguirre, their
decision to draw their firearns was a viol ati on of
Policy 428 when dealing with crisis intervention
incidents. M question is: Wat specifically did they
violate in Policy 428 by drawng their firearns?

MR. DWER  Counsel, when you say "page 14,"
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you're referring to page 14 in the | ower right-hand
corner or page 14 by PDF nunmber in -- | think it points
to the paragraph or section or a nunber.

MR. GROSS: Page 14 at the bottom

MR. DWER  Okay. And what paragraph are you
| ooki ng at ?

MR. GROSS: The paragraph that's not nunbered.

MR. DWER  Begins "Up until this point"?

MR GROSS:  Yes.

MR DWER Al right. Thank you.

THE WTNESS: So | found where you're | ooking on
page 14. And then | ooking at the policy -- deescal ation
policy, there is a section there that | need to find.

MR. DWER  Matt, while he is looking to find the
section, do you want to go ahead and nark that as an
exhi bit, the docunent?

MR. GROSS: Sure. Let's nake that exhibit --
we'll call that C. Exhibit A and B -- Exhibit Awll be
his report. Exhibit Bwll be the rebuttal report.
Exhibit Cwill be Policy 428 and Exhibit D will be 404.

(Exhibits A, B, C and D were

identified for the record.)

MR. GROSS: That's fine with nme, Counsel.

Thank you.
THE WTNESS: So there's a few sections | found.
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1 And then | think to be nost accurate, | should al so | ook

2 at the section in ny report where | discuss this in nore

3 detail .

4 But right off the top, page -- let's go to

5 Pol icy 428.6, Deescalation. Bullet point 3. "Be

6 patient, polite, calm courteous and avoid overreacting."

7 Bul l et point 4. "Speak and nove slowy and in a

8 non-t hreatening manner." And then at the bottom of that

9 one -- still in 428.6 -- "Respondi ng deputies generally

10 shoul d not use stances or tactics that can be interpreted

11 as aggressive."

12 And the last bullet point there, "Argue, speak

13 with a raised voice or use threats to obtain conpliance."

14 MR CGROSS. Q Are there any other specific

15 policies within 428 that you believe were viol at ed?

16 A. That's a big question. To do that, we woul d want

17 to go back to the report and | ook at, | believe, it's (e)

18 where | discuss the policies and what went right and what

19 went w ong.

20 MR. DWER M. Sweeney, can you give us the page

21 nunber in Exhibit 1 -- or excuse nme, Exhibit A

22 THE W TNESS:  Yes.

23 MR GROSS: Q Looking at Exhibit A, pages 28

24 t hrough 30, this is where there's nore di scussion on

25 the -- your opinions about the failure to follow rel evant
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1 pol i ci es.
2 A.  Right.
3 Q And specifically just focusing on the decision to
4 draw firearnms and point themat M. Hennefer --
S A.  Yes.
6 Q ~-- and in review ng your report, what specific
7 policy violations do you believe occurred?
8 MR. DWER | do have to say an objection. He's
9 al ready answered that, but he may have sone additional --
10 because he just reviewed Policy 428 and cited sections to
11 you.
12 M. Sweeney, if you have additional policy
13 sections or information about either 428 or sonething
14 el se that they violated, go ahead.
15 THE WTNESS: Wile |I'm |l ooking through the rest
16 of the policy -- well, that wouldn't be responsive to
17 your question, so let ne back away fromthat. Let ne
18 conti nue | ooking through the policy and what | wote.
19 | think on page 29 of ny report, itemMNo. 7, "It
20 i s apparent that deputies knew Hennefer was on drugs,
21 both from his behavior and fromthe famly nenbers’
22 intelligence. Deputy Eck threatened M. Hennefer
23 unnecessarily by pointing his gun at him
24 "Eck's actions were excessive for sonmeone who
25 was" suspecting of -- "suspected of conmtting two
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m sdenmeanors.

"M. Hennefer's resulting requests for deputies
to kill himshows that he was unable to understand
commands or to appreciate the consequences of his actions
or inactions.

"M . Hennefer's behavior and | ack of novenent
nmeant that deputies had an opportunity to approach and
get Medical help for M. Hennefer."

This goes to Policy 428. Because what the
policy is designed to do is to show deputi es exanpl es of
behavi ors that woul d be recommended dealing with soneone
who is experiencing a nental health crisis, as
M. Hennefer clearly was.

He was suicidal, we've discussed that. He was
on drugs, we've discussed that. He had other nental
heal th conditions that we've discussed. So you factor
all these things together, and what | believe Policy 428
is trying to show you is you nust take these things into
consi derati on when you' re deciding how you're going to
handl e soneone.

And Deputy Eck decided that the best way to
handle himwas to point a gun at himand start shouting
at him And | believe it had the opposite effect rather
t han deescal ating, as the policy is talking about. It

escalated him So that's the first one. Wuld be page
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1 29, No. 7.
2 Q And Policy 428.5 titled "First Responders,” the
3 first sentence of that subsection of the policy states,
4 "Safety is a priority for first responders.” And that's
5 correct -- or that's what the policy says.
6 MR DWER |Is there a question, Counsel?
7 MR. GROSS. Yeah.
8 MR. DWER  You asked himto confirmwhat you just
9 stated the policy to be?
10 MR GROSS. Q Yeah. Yeah. That that's what the
11 policy says?
12 A. |t does say that. 428.5. "Safety is a priority
13 for first responders.”
14 Q So | guess ny question is: \Wiere did Deputy Eck
15 violate Policy 428 by pulling his firearn?
16 A. | discussed that a few mnutes ago with the idea
17 of escalating himand practically -- | don't knowthis
18 for sure. Wat | can state, the facts show that after he
19 pulled his gun is when M. Hennefer started tal king about
20 wanting the deputies to kill him
21 So, again, | can't state that that -- that one
22 caused the other, but certainly M. Hennefer was
23 escal ated at that point, and he was not cal ned by the
24 actions of Deputy Eck. So it's the opposite of
25 deescal ation. It's escalation.
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Q And would part of your answer also be based on
what we di scussed previously, that you believe it was

unr easonabl e for deputies to believe M. Hennefer was

armed?
A.  Yes.
Q Do you --
A. The other one -- sorry, Matt. Are we still on the

qguestion of going through Policy 428 and identifying

I ssues?
Q | have one other question about Policy 428.
A.  Ckay.

Q On -- on the next page, 428.6 about deescal ati on,
you reference that there were sone bull et points that
during the initial encounter, Deputy Aguirre,

Deputy Eck -- they're pointing their firearns, that you
bel i eve they violated portions of 428.6. Do you renenber
stating that?

A. | do.

Q But 428.6 states that deputies, "should generally"
and that "respondi ng deputies generally should not." So
aren't these nore guidelines and suggesti ons than actual
hard and fast rules?

A. It's an interesting question, and it occurs every
time you read policies that state what you wll do and

what you won't do, and what you should do and what you
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shoul d not do.

So | can see an interpretation that the
manual -- which canme from Lexipol -- is tal king about
things that officers should do and things that they
shoul dn't do.

In -- in general -- | mean, we could go
through it line by line, but I'min agreenent with that.
The question cones down to the wordi ng. For what purpose
do the command staff of Yuba County decide, "W're going
to put this in the manual, but it's just a 'should."’
It's a recommendati on, but we're not going to hold you
accountable for it"?

That puts officers in difficult positions.

Any tinme you start getting into "should" and "shoul d

not," it renders the manual sonewhat inconplete, because
an officer is not told that they can or cannot. It just
says "shoul d" or "should not." So it's problematic on

the part of Yuba County to | eave the officers hanging.
Because if you read this the way |'m reading
it, these are things that should be happening here. And
if they are not, then we need to ask why they weren't or
why they were. Wi chever case you're | ooking at.
Q So --
A. So it's a common question that occurs in police

manual s, and it's not recommended because it's hard to
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hol d sonmeone accountable for that. Yet, you can see the
desire of the departnent to explain their expectation to
the officers. So it's -- it's a conplicated question and
answer. But that's the best way | can answer that.

Q Wen you were at the Seattle Police Departnent,

did they subscribe to Lexipol for policies?

A.  No.

Q Dd they have their own general orders?

A Yes.

Q Do you know if that's still the case today?

A. As far as | know, it is. | haven't |ooked at the

SPD manual in a couple years, though. So |I'mnot sure
100 percent is ny best answer.

Q What is your understandi ng of Lexipol ?

A. It's an organi zation designed to help |aw
enforcenent. Lexipol provides training particularly --
they' re very heavy into the online videos. So you can go
to Lexipol or PoliceOne, which, |I believe, is published
by Lexipol, and you can have vi deos and suggesti ons on
how to handle a variety of different scenari os.

Probably their biggest contribution would be
t he Lexi pol manual, which departnents pay quite a bit of
noney for. But if you don't have the tinme or the ability
or the desire to wite your own police manual, Lexi pol

will send you one for a certain price. And | don't know
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what the price is, but I knowit's expensive. And then
you can publish that as your own police or sheriff's
depart nent manual .

Sonme departnents will alter the | anguage that
they get, but | believe that it's recomended you accept
the policies as is, unless they cone in violation wth,
per haps, you have a | ocal ordinance or a state |aw or
sonething |ike that.

But Lexipol's pretty good about sendi ng
general enough policies that they're probably, as far as
| know, the nunber one conpany to provide police manual s
to the departnents.

Q In fact, | think the |ast nunber | saw was over
850 police agencies rely on Lexipol for the outline of
their own policies. They subscribe to Lexipol for
pol i ci es.

So you -- you seemcritical that Yuba County
has relied on Lexipol for Policy 428, because it has --
it makes references to "should generally" and "shoul d not
generally." But previously you also nentioned -- and |I'd
agree -- every law enforcenent call-out is a different
ci rcunstance. Every suspect is different.

So isn't it reasonable that the policy has
| anguage that says, "W would generally like officers to

do this,"” and "W would generally like to avoid officers
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doing this," because every circunstance is different?

A. That is certainly one explanation; that because of
the wide variety of |aw enforcenent response and the w de
variety of people that you're going to conme in contact
with, there is no 100 percent absolute right way to do
every single situation.

In fact, you can insert two officers in a
situation, and one wll handle it one way and it's fine,
and one handles it one way, and that's fine too. So
that's common enough.

So | think in answer to your question, | think
that's the answer that |'mproviding. That -- that that
is one of the reasons why you have ideas of "should" and
"should not." Even though they're problematic for the
officer, | think the departnment's trying to express what
t hey want to happen, but they realize there m ght be
excepti ons.

Q And it sounds |like fromyour answer you're a

little bit critical of that decision of having open

| anguage, "shoul d" and "should not." |Is that a fair
r eadi ng?
A. | think I've provided a reasonabl e expl anati on of

why that |anguage is there, because it's inpossible to
accurately describe all the situations | aw enforcenent

officers mght find thenselves in on a day-to-day basis.
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So | think that we have the specific | anguage of
"shoul d,” and this one is "should generally.” You can
see that right there under 428.6.

| think at the sane tine, though, that the
departnent is expressing how they want to see this
handl ed, and they're al so maki ng a suggesti on on how
you're going to be the nost successful. And escal ating
soneone is usually not going to be as successful as
deescalating them It can result in nore force being
used, et cetera.

Q Wuld you agree that departnment policies are often
nore restrictive than state statutes or court rulings?
A. It's ny experience that a good police manual

should try to mrror those state statutes that we
di scussed this norning. A good police manual al so should
rely on what the | atest court case says.

Let's say about when you can search a vehicle.
Well, if you're going to wite a vehicle search policy,
it mght behoove the | egal advisor to say, "Geat.
Pl ease send ne the policy after you've witten it. |[|'II
verify that it confornms with either state statute or case
| aw or both." So | believe that those two can go hand in
hand and shoul d.

Now, there are many things in a police mnual

that are not codified in, let's say, state | aw or case
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law. Case law is not going to get into an issue whet her
an officer should be on tine for roll call or not, right?

So there's many things in the nmanual that are
specific to | aw enforcenent: Maybe uniformviol ations or
how to -- howto | og your body-worn video, right? So
there's a lot of things -- it -- I'"'mtrying to answer
your question.

There are a ot nore things that you'll find
in a police nmanual that you won't find in case law or in
state statutes, | think is the best way | can answer
t hat .

Q And would you al so agree that courts have said | aw
enforcenent officers that violate a departnent policy --
scratch that question

Wul d you agree that courts say that |aw
enforcenent officers don't need to strictly abide by a
departnent policy unless it creates an underlying
constitutional violation?

MR. DWER  (Objection. You're asking himto, you
know -- first of all, object to the question that it's
trying to summari ze a nassive body of |law in one
sentence, and it's not possible to do that.

And, two, you're asking M. Sweeney to answer a
guestion which is pretty inpossible to even define. So |

don't think there's any way he can possibly answer it.
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M. Sweeney, if you have sonething safe to say
about it, go ahead.

THE WTNESS: WMatt, could you ask ne one nore

MR GROSS. Q Yeah. Wuld you agree that the
courts have said that even if an officer violates a
departnent policy, it does not -- it does not becone an
i ssue unless there's an underlying constitutional
vi ol ation that occurs?

MR. DWER M. Sweeney, if you have specific

know edge of a case --

THE WTNESS: | don't. Nothing cones to mnd. |
don't think I can really answer that. | don't know at
this point.

MR. GROSS: And, Patrick, let's keep the speaking
objections to a mninum Just |egal objections.

MR. DWER M objection is that you' re asking him
for a legal statenent. And so | told him-- | told the
W t ness unl ess he has specific nenory of specific case
| aw, he shoul dn't be answering the question. | think
that's a very appropriate objection.

MR. GROSS: Then just, "Qbjection. Calls for a
| egal conclusion.” That's the objection.

MR. DWER Wl ..

MR. GROSS. Q David, have you ever taught the
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| aws of arrest, search and seizure to other |aw
enforcenent officers?

A Yes.

Q In what setting have you taught other |aw
enforcenent officers? For instance, at the police
acadeny, in-house training, as a private contractor or
maybe as in an academ c setting?

A. For several years, nmany years, | was a nenber of
the SPD training cadre. What that neans is that you
train Seattle Police enployees in a variety of
disciplines in both the classroomsetting -- usually at
our training facility is where those would take place --
and then we have additional |ocations where we then go
and practice those |lessons, let's say.

So |'ve not taught at the acadeny or in a
strictly classroomsetting |like college. | think that
answers the question. The training would be in-service
training nostly for veteran officers.

Sonetinmes for rookie officers that arrive out
of the acadeny we m ght have what we call POST LETA
Acadeny, which neans it's an acadeny for brand new
officers that are just out of the acadenmy. And that's a
state acadeny. So now we're going to train themin sone
of the Seattle Police specific things that we want them

to know about. So | think that's ny best answer for
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t hat .

Q Have you aut hored any peer-revi enwed papers,
articles or training manuals on the subject of arrest,
search and sei zure?

A.  No.

Q And have you ever been qualified as an expert on
t he subject nmatter of arrest, search and sei zure?

A, No.

Q Based upon, kind of, your general |aw enforcenent
educati on, background and experience, | want to ask sone
guestions about the | aws of search, seizures and arrest.
Can you tell ne the three basic types of encounters that
a |law enforcenent officer m ght have with the public.

A.  Yes. One mght be a consensual encounter. You're
just neeting soneone on the street. The person's free to
| eave. You're free to leave. And you're just having a
casual personabl e encounter.

The second one m ght be a Terry stop. You
have reason to believe that soneone m ght have conmmtted
a crinme, and you're allowed to detain that person for a
reasonabl e anount of tine while you investigate the
ci rcunst ances.

And if you then proceed to the third | evel,
whi ch woul d be probable cause, if you believe it nore

|ikely than not that the individual did commt a certain
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crime, probable cause then allows you to make a physi cal
arrest of that person.

Q And you sort of covered this, but | want to give
you a chance to fully answer. \What does reasonabl e
suspicion allow an officer to do?

MR. DWER  (bjection. "Reasonable suspicion” in
regards to what?

MR GROSS: Q If an officer has reasonable
suspi ci on

MR DWER O what? Cine being commtted? O
reasonabl e suspicion that it's Sunday? Reasonable
suspi ci on of what, Counsel?

MR. GROSS:. Patrick, did you think nmy question was
did a reasonable -- does an officer have reasonabl e
suspicion that it's Sunday? Really?

MR DWER | don't know what you're asking, Mtt.
So just define your question.

MR GROSS:. Q David, did you understand ny
guestion?

A Yes.

Q kay. Thank you. Can you answer it?

A.  In nmy experience, when a police officer talks
about reasonabl e suspicion, they' re tal king about certain
facts that they've cone across that indicates a

possi bility soneone m ght have been involved in a crine.
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You' ve not net the standard of probable cause,
but you believe sonething m ght have happened. And | can
gi ve you a hundred exanples of what that m ght be, but
let's keep it in general terns.

There are certain facts and circunstances that
have been known to the officer that | eads themto believe
there mght be a crine afoot. And that allows you to
investigate that crine. And if soneone's there, and you
have a reasonabl e suspicion that they m ght have been
involved in that, you can detain themfor a reasonable
anmopunt of tinme while you investigate.

And at the end of your investigation -- again,
the | aw does not specify what that exact tine limt is
and every situation is different, but it has to be
reasonable -- you are then going to nake a determ nation
"I have probable cause to arrest you for the crine," and

then the officer can do whatever it is what is in their

pur vi ew.

In general, we're tal king about handcuffs and
pl aced in the back of a police car, let's say. |If they
don't neet the probable cause standard, they still have

sone facts, they can't prove it, they don't believe
they've net the -- the definition of probabl e cause,
perhaps then they mght wite a report.

Per haps they cane across sone broken w ndows
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1 and they found soneone nearby, but they didn't find
2 anything else to prove that this guy did it, but they
3 mght still wite a report or field contact report to
4 indicate, "Hey, | found this suspicious situation, and |
5 found this individual, but I can't prove that he or she
6 was the one who broke the wi ndow, but |I'mjust going to
7 wite a report on it because who knows, there m ght be
8 nore information that conmes in later that can allow ne to
9 tie this person to the crine." Let's say a fingerprint
10 maybe, and you test the fingerprint, and you go, "Ch, it
11 was the guy," and, therefore, you could then have your
12 pr obabl e cause.
13 Q \What does the term "subjective standard of proof"
14 mean to you?
15 A. It's not a common termthat |'ve used before.
16 But -- so |l -- | guess I'll leave it at that. |It's not a
17 commonl y-used phrase. Those are common words, and |
18 could hazard a guess. But it's not a phrase that | am
19 used to using in police work.
20 Q \VWat does the term "objective standard of proof”
21 mean to you?
22 A. Qbjectivity is where sonething is nore --
23 subjective refers to feelings and deci si ons made based on
24 your guesses, hunches, information known to you.
25 bj ective neans -- neans | ess subjectivity
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alnmost. It's kind of related, but sonewhat opposite at
the sane tine. |t neans that sonething's been -- a
certain standard has been put into effect, whether it's
witten down or whether it's comon know edge or -- or
sonething, but it's very objective; neaning, you' ve
renmoved that |evel of subjectivity fromyour assessnent.

Q Does reasonabl e suspicion require a subjective or
obj ective standard of proof?

A. That is a subjective standard.

Q Do educated guesses count as reasonabl e suspicion?

A. That's an interesting question.

MR. DWER  Before you answer, | want to state ny
objection. | have no idea where this question is going.
It doesn't seemto be at all relevant to anything in the
| awsui t .

But -- so if the question could focus on
somet hi ng that happened at the incident or sonething that
the expert's report is about, that would be very hel pful
to the witness. Oherwise, |I'd advise the witness not to
specul ate. We're here to discuss his reports about a
specific incident.

THE WTNESS: One nore tinme with the question
Matt, please.

MR. GROSS: Q Do educated guesses count when an

officer's trying to determ ne that they have reasonabl e
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suspi ci on?

MR. DWER  Sane objection. Go ahead.

THE WTNESS: One thing that conmes to mind is that
courts wll give sone deference to an officer's
experience. And let's say an officer has worked 10 years
in narcotics and they see a particular action on the
street based on their experience -- sorry, ny dog has
entered the frane. You need to go out -- the courts wll
gi ve deference to an officer's experience.

And | was stating the exanple of a narcotics
detective who's done that job for 10 years has a | ot of
experience, and the Court wll give sone recognition,
nore so than the brand new officer who thinks they saw
sonmet hing, but they don't really know because they've not
really cone across that in their experience.

So I'mnot going to state that the detective in
this hypothetical situation is -- is guessing. They have
to still rely on facts. But maybe there's inferences
that these facts lead themto believe they've now net the
reasonabl e suspicion standard or the probable cause
standard. \Watever -- whatever the case nm ght be.

So are those educated guesses? | would -- |
woul d hesitate to say that an officer is ever guessing,
but sometinmes your experience can give you hunches and

i deas that maybe an inexperienced officer wouldn't have.
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You still have to rely on facts in order to
proceed wherever we are in that chain, whether it's
reasonabl e suspicion or probable cause. So, again, |I'm
not going to state that an officer is just going to
guess, because a guess is not going to hold up in
court -- as you know -- but it mght |ead you to continue
to investigate sonmething that a brand new officer m ght
not .

MR GROSS: Q And you nentioned for a bit
pr obabl e cause. Wat does "probable cause" refer to?
Can you explain that.

MR. DWER  Objection. For the record, | have no
i dea why we're having this discussion. W're here to
review the expert's opinions about the incident. This
guestion has been -- so far been going on for about a
hal f hour, and has nothing to do with the incident. So I
object to it.

Go ahead, M. Sweeney.

THE WTNESS: It's a subjective standard that an
officer needs in order to nake an arrest or to apply for
a warrant. So it's basically stating that, based on your
trai ning and experience, you believe that nore likely
than not that a crine has occurred.

The courts do not require the officer to prove

the case out on the street, but they have to neet the
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pr obabl e cause standard if they're going to nake an
arrest or apply for a warrant. And to a reasonabl e
officer, that nmeans nore likely than not that a
particular crinme has occurred, and you can then take
action based on that crine.

MR GROSS: Q And | think you answered this,

t hat the probable cause is a subjective standard?

A Yes, it is.

Q Wat is the difference between what an officer can
do when they have probabl e cause versus reasonabl e
suspi ci on?

A. W kind of tal ked about this.

MR DWER | was going to continue ny objection
to this line of questioning. It's totally irrelevant.

Go ahead, M. Sweeney.

THE W TNESS: Wen you have reasonabl e suspi ci on,
it allows you to detain soneone for a reasonabl e anmount
of time to investigate whether a crine has occurred.

You' ve not net the probable cause standard at that point,
but you think sonething m ght have happened.

Again, | talked about a crine is afoot, we m ght
say. The difference between that and probable cause is
you' ve now accumnul ated enough facts that you use your
trai ning and experience and your subjectivity to state

now | have enough facts that it seens nore |ikely than
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1 not that this person did commt this crine.
2 And if you believe that they did, it allows you
3 to then take whatever next step is appropriate for the
4 crime; whether that be a citation, a warning, an arrest,
5 what ever is appropriate for that |evel of crine.
6 MR. GROSS: Q Wat circunstances or reasonable
7 beliefs does an officer need to conduct a Terry search?
8 MR. DWER  We've been over this Terry search
9 subject earlier. So asked and answered. M ot her
10 objection is this |ine of questioning has nothing to do
11 wth the reason we're here today.
12 Go ahead, M. Sweeney.
13 THE WTNESS. So |'ve not heard of a Terry search
14 particularly, but | have heard of searching during a
15 Terry stop. |Is that what you're tal ki ng about ?
16 MR GROSS: Q Yeah. Let's -- searching during a
17 Terry stop --
18 A Ckay.
19 Q -- what circunstances are reasonable, at | east
20 does an officer need?
21 A.  An officer needs to state objective facts that
22 | ead themto believe there's a possibility of a weapon.
23 And, in general, that neans a pat-down of the outer
24 cl othing and the pockets. |In general, it's not for going
25 into pockets and pulling out small itens.
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As you touch, as you feel, as you pat down,
you have to use your training and experience to say, "I
believe that | felt the handle of a gun in his pocket."
O you see a particul ar suspicious bul ge or sonething
| i ke that.

So these facts m ght be enough for an officer
to then state why they needed to do a search. And,
again, it's probably not a search, Matt. [It's probably
going to be a pat-down at that point. You can search
incident to arrest, but | think I'll stop ny answer there
because it's really a pat-down, and you have to base it
on your training and experience.

And there al so m ght be other factors: A
nunber of suspects present, high crine in the area.
Maybe this particular crine involves an extrene threat of
vi ol ence.

Let's say, you cane across a dead body, and
there's soneone near there and nmaybe there's sone facts
that |l ead you to believe this mght be the person that
killed that person. WIlIl, the Court's going to give you
nore | eeway in your pat-down to nake sure that you're
safe. And if you're alone, they m ght give you the
ability to even handcuff while there's investigation of
t he serious crine.

But if you're stopping a jaywal ker, you're
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probably -- it's going to be hard to justify that -- that
pat -down during that Terry stop, per se. |In fact, |
woul d hesitate to say a jaywal ker is probably not worthy
of a Terry shop. But nmake it sonmething sinple like a
shoplift or sonething.

MR. GROSS: Thank you. Let's go off the record.

(Lunch recess taken.)

MR. GROSS: W are back on the record after a
| unch break. David, hopefully you had an enjoyabl e break
and got sone food to eat for |unch.

Q | wanted to continue with the |ine of questioning
regarding |l aw enforcenent's responsibilities during
traffic stops and what's required.

A. Sure.

Q | just wanted to confirmthat you don't have any
criticismof Deputy Eck for the initial detention
regarding M. Hennefer being potentially trespassing and
driving under the influence.

AL No. In fact, | wote that in ny report.

Q And you nmade -- before the break you nade
reference that M. Hennefer had commtted two m sdenmeanor
crimes. Were those the ones you were referencing:
Trespassing and driving under the influence?

A. Yes. And "commtted,” | don't think | wote that.

| think I wote sonething about the deputy had a
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reasonabl e suspicion or probably, you know -- it's
possi bl e that he could have had probabl e cause, too. |
didn't really opine one way or the other, but | did
believe he had the right to stop M. Hennefer.

Q Based on your | aw enforcenent education, your
trai ning and experience, can you tell us how a peace
of fi cer takes sonmeone into custody? In other words,
arrests them

A. Sure. The nost common thing to dois to tell
soneone they're under arrest, "Put your hands behi nd your
back," and you place handcuffs on the wists, and then
you generally transport them You m ght be going to
jail, or you mght be going back to the police station.
Depends on your |evel of investigation, what the crine
IS.

Q D d Deputy Eck ever inform M. Hennefer that he
was being detained or not free to | eave?

A He did wite that in his report, that, yes, he
told himhe was not free to | eave, and that he was under
investigation for driving while under the influence.

Q Do you renenber at what point in the traffic stop
this occurred? Wen Deputy Eck said this?

A. | don't know exactly, but ny inpression of his
statenent was that this occurred shortly before

M. Hennefer decided to drive away and Deputy Eck drew
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his pistol -- drew his gun. So it was sonewhat |ater in
t he stop.

| -- I think he even wote initially that he
was going to release himto a famly nenber, which seens
fine, other than the fact that I think he properly
recogni zed, "Ch, wait a sec. This is a public roadway,
and this guy's driving while he's on drugs.” So | think
he certainly had enough cause to at | east stop and
i nvestigate that potential crinme as well.

Q D d you review any docunents or statenents from
Deputy Eck that showed M. Hennefer voluntarily submtted
to the detention?

A.  Well, when you tal k about "detention," yes.
Initially he was understanding that -- that he was not
| eaving. And it appears fromthe report that they had a
conversation at the vehicle; that Hennefer called a
fam |y nenber; he called an attorney; he began recording
the deputy with his phone.

| think that was when sone of the other people
arrived, so that m ght have been after he tried to drive
away. |'mnot exactly sure wthout |ooking. So, yeah.

So |l think initially he cooperated with the
detention. And, again, "detention," |I'msaying just the
stop, right? He positioned his car to stop Hennefer's

truck. So |I'mnot saying detention was an arrest at that
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point. It hadn't been attenpted.

Q At what point during the traffic stop did
M. Hennefer stop conplying with the detention?

A.  Wen he started to put his truck in drive and
drove northbound, if -- if ny directions are correct, |
believe that's right. He drove northbound in reverse,
bel i eve, judging by the picture.

So he drove backwards up the road. And then
he was driving backwards and forwards, and that went on
several tines. But in answer to your question, it's when
he put his car in gear and drove away fromthe officer.

Q D d Deputy Eck ever tell M. Hennefer that he was
bei ng arrested?

A. | don't renenber that phrase. | renenber he --
hi m sayi ng sonet hi ng about bei ng detained while he
i nvestigated for driving while under the influence.

Q And -- and did you read any statenents from
Deputy Eck or other deputies that M. Hennefer
voluntarily submtted to a formal arrest?

A, No.

Q And none of the deputies at the scene were able to
physically arrest M. Hennefer; correct?

A. That is correct.

Q One of the issues was they were never able to get

cl ose enough to himto arrest him correct?
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A. Incorrect. They never tried.

Q \VWat do you nean by "they never tried"?

A. They didn't nove up to his vehicle; particularly
after it becanme stuck in the ditch. Not until 4:30,
1630, after he died. That was the only tine they
appr oached.

Q Do you have any evidence that M. Hennefer was in
the formal custody, care or control of the deputies?

A. Custody, no. He had not been arrested. Care, |
think there were plenty of discussions about that they
wanted to get himhelp, but | wouldn't say he was under
their care. And what was the third one?

Q Control.

A. Control. | believe that Deputy Eck told
M. Hennefer that he was not free to |l eave and to stop
his vehicle, but he did not. So | would say that that
was verbal control only. He didn't have hands on him
He didn't prevent himfromputting the vehicle in gear.
So |I'll say that he was not in their control as well.

Q Wuuld you agree that M. Hennefer was continually

verbally resistant to the detention and arrest?

A.  No.
Q Wy not?
A. You said "continually," and | -- fromwhat | read,

this was not a continual process. There were tines
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certainly when he refused to exit the vehicle; where he
refused to cone out from behind the car door, and various
expl anati ons were given as to why he woul d not do that,
but I wouldn't say it was continual.

Q Up until the point that he drove the car into the
ditch, would that be fair to say that he was verbally
resi stant?

A. Yes. It's nore of a general statenent w thout the
word "continual." Yes, | would agree with that.

Q Up until the point that he drove his truck into
the ditch, was he physically resistant to the detention
and arrest?

MR. DWER  (bjection. There's nothing in the
record saying that they were attenpting to arrest him
They detained him So there's nothing in the evidence
that |1've seen that there's actually an arrest. They
detained him So maybe you coul d rephrase the questi on,
Counsel .

MR GROSS: Q David, would you agree that the
records show M. Hennefer was physically resistant to the

detention up to the point of driving his truck into the

ditch?
A.  No.
Q Wiy not?

A. There were verbal conmands given to him and he
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di sobeyed sone of those conmands. But there was no
hands-on effort nade by the deputies. So he was not
physically resistant to them

Q So he was -- he was physically resistant to their
verbal commands in that he didn't conply, but he
didn't -- well, he noved away from deputies. He drove
away fromthem |Is that not physically resistant?

A. Wien | think of resistance, I'mnore akin to the
idea of resisting arrest. So when you use the word
"resistance,"” certainly |I've talked about how he refused
their verbal orders. But as far as resistant, | would
not consider hima resistant suspect.

There were no hands-on efforts, and,
therefore, no -- sonme of the things you normally see in
resisting arrest: Tw sting, pushing, refusing to put
your hands behi nd your back. Those are the type of
things that |, generally, would consider resistant.

Q I'mnot asking for a |egal opinion here. |'mjust
asking for your training and experience as a | aw
enforcenent officer. Can you think of any codified | aw
enforcenment practice regarding | aw enforcenent efforts,
responsibilities to provide |ife-saving neasures to
soneone that is not in their formal custody, care or
control ?

A.  So the comment about a | egal conclusion didn't
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refer to the prior question. This is in reference to the
current question?

Q Yes. And I'mnot |ooking for a | egal conclusion.
| " m | ooking for just your experience in |aw enforcenent.

A.  Now | understand. Wth that caveat in mnd, can
you ask the question one nore tine.

Q Yeah. Can you think of any codified |aw
enforcenent practices requiring |aw enforcenent officers
to provide |ife-saving neasures to soneone who is not in
| aw enforcenent's custody, care or control ?

A. |I'mgoing to say that "codified" noves to that
definition that you and | tal ked about earlier this
norning. "Codifying" neaning sonething that's witten
down in the law, that's enacted by |legislature, and |
cannot think of anything.

Q Do you intend to offer opinions that the
sheriff's departnment and its deputies had a duty or
obligation to provide i nmedi ate nedical care to
M. Hennefer?

MR. DWER  Again, you're asking for a | egal
opi nion. So, one, that's not an accurate statenent of
| aw. And, two, you're asking himto give a | egal opinion
about an inaccurate statenent of the |aw. Maybe you
could break it down for himas a | aw enforcenent officer.

MR GROSS: Q David, as a | aw enforcenent
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1 officer -- so we're not tal king about | egal opinions,
2 just in your training and experience -- do you intend to
3 of fer any opinions that the sheriff's departnent deputies
4 needed to provide i medi ate nedical care to M. Hennefer?
5 A.  No.
6 Q | want to skip ahead to your rebuttal report.
7 Exhi bit B --
8 A. Sure.
9 Q -- and work through sone of this.
10 On page 4 on the bottom of Exhibit B,
11 underneath the first opinion, you wote that, "Deputy Eck
12 knew M. Hennefer's state of mind." How can you opine
13 t hat Deputy Eck knew M. Hennefer's state of m nd?
14 A. I'"monly going by his descriptions of
15 M. Hennefer's m nd being confused, erratic, prone to
16 del usion and not fully conp -- fully conprehending his
17 surroundi ngs, the deputies' orders, even where he was at.
18 So there were several statenents nade by
19 Deputy Eck referring to sone of the behaviors exhibited
20 by M. Hennefer.
21 And the general theory was, apparently, backed
22 up by the famly, that he was suffering from nental
23 heal th i ssues, and he had rel apsed and was using
24 narcotics. And that this behavior really reflected his
25 state of mnd and directed -- maybe not directed, it

Estate of William Hennefer, et . v. Yuba County, et . Page: 130

Focus Litigation Solutions



David Sweeney

1 certainly influenced his behaviors on that day.

2 Q So when -- when you say Deputy Eck knew

3 M. Hennefer's state of m nd, what you neant was you're

4 basing that off of what Deputy Eck personally observed

5 and what other famly nmenbers and deputies at the scene

6 comuni cated to Deputy Eck?

7 A. Correct.

8 Q Because it would be inpossible for Deputy Eck to

9 know what's in M. Hennefer's state of m nd?

10 A. | think given the prior explanation | gave, | can

11 see the point of the question, and he's not going to know

12 his exact state of mnd or what he's thinking at the

13 i mredi ate tinme period.

14 But | think he properly referred to his

15 observations, and he wote down those observations in his

16 report in his statenent.

17 And | think those observations really point to

18 why M. Hennefer behaved in sone of the ways that he did,

19 because he was affected by nental healthness [sic] and/or

20 t he use of narcotics.

21 Q In -- underneath the second bol ded at the section

22 at the bottom of page 4, you open up and say, "To rebut,

23 | aw enforcenent has a duty to the public to render aid

24 and help people.” What is the basis for this opinion?

25 A. It really goes back to why nost of us get into | aw
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1 enforcenent in the first place. W want to hel p people.
2 There m ght be other corollary theories of why peopl e get
3 into | aw enforcenent, you know. But for nme, | could
4 certainly tell you it's one of the nost inportant -- it
5 really got ne started in nmy career. | just wanted to
6 hel p people. | wanted to hel p the good people, and |
7 wanted to arrest the bad people that were hurting the
8 good peopl e.
9 So | always viewed nyself as kind of the
10 sheepdog. You know, guarding the flock and keepi ng away
11 the wolf fromthe door.
12 And then when you get into | aw enforcenent and
13 go through the acadeny and you work with a field training
14 of ficer and you go through training and you go through
15 your experiences in your career, and then you realize,
16 "This is really our duty out here. This is why we're
17 here. W're here to help people.™
18 And al t hough -- maybe not all, but |I would
19 wager a |arge proportion of our responsibilities here in
20 | aw enforcenent really conme down to hel pi ng peopl e, and
21 that's what we do.
22 Q And so when you say that, that's sort of your
23 subj ective opinion, is that you want to hel p people.
24 That's why you're in |aw enforcenent?
25 A. It's certainly subjective based on what | said
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right there. But if you want, we could pull up the
police officers code of ethics, and | think you'll find
sone | anguage in there that's very simlar to that.

| think if you and I want to spend tine and go
t hrough the Yuba County Sheriff's O fice manual, | think
we woul d find sone | anguage very simlar to that.

Q Further onin -- in that opinion, about four
sentences down, you wite, "Yuba County
Sheriff's Departnent deputies caused a negative
interaction for M. Hennefer, eventually causing himto
drive into a ditch, incapacitating his vehicle." How did
the sheriff's departnment cause M. Hennefer to crash his
truck into a ditch?

A.  \Wien Deputy Eck unnecessarily pulled his gun on a
m sdeneanor suspect that he woul d have no busi ness ever
usi ng that gun on, he caused unnecessary fear. He made
M. Hennefer's already present fear of |aw enforcenent --
he made it worse.

And M. Hennefer decided -- and again, we've
tal ked about that his judgnent is inpaired, whether by
mental illness or substance abuse or both -- based with
that, M. Hennefer decided that his best way out
initially was to ask the deputy to kill him And that
eventual |y he drove down the road, as we tal ked about,

150 yards, and he got the vehicle stuck.
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1 Q Well, "eventually" was 50 mnutes later --
2 according to the CAD report -- that M. Hennefer drove
3 his truck into the ditch. So | -- how was Deputy Eck's
4 action 50 m nutes before pulling his firearmthe cause of
S M. Hennefer driving his truck into the ditch?
6 A. As | explained in the report, he was on the right
7 track with M. Hennefer initially, and he made it a | ot
8 nore conplicated by escalating M. Hennefer rather than
9 deescal ati ng hi m
10 And when he pulled his gun, and he started
11 shouting at him and he calls for code 3 officers to
12 respond; and they get there in a hurry and they start
13 shouting at him and they start pulling guns; and the K9
14 dog gets there; and the dog starts barking, | think it
15 was probably nore than M. Hennefer's mnd could deal
16 with at that tine.
17 And, again, I'mnot offering a nedical opinion
18 here, just based on what |'m seeing of the situation, the
19 evidence that | read. And | think M. Hennefer was
20 sonewhat confused by the situation, and clearly did not
21 want to obey the deputies' orders.
22 But, again, we add on maybe anot her
23 m sdeneanor charge for refusing to stop, and he drove
24 down the road and he cane back towards the deputies, and
25 he drove down the road and he cane back -- | can't
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remenber how many tinmes -- but he did that several tines,
and eventually got his truck stuck.

It seened clear that after he was faced with
deputies that were escal ating himrather than
deescalating him his mnd made the choice, or he nade
the choice, "This is what I'mgoing to do. [|I'mgoing to
tell themto kill ne." That didn't work. "Well, I'm
just going to drive down the road."

You know, | can't really inmagine too nuch nore
in his mnd. |I'mnot going totry to -- I'"mgoing the
try to rely on the evidence, what it showed ne. And what
it showed nme was a person refusing to stop for the

officers. A person that said, "Put the guns away. Put

the dog away.” | think at one tinme he even told his wife
on the phone, "If they could just put the guns down, I1'I|
cooperate."

But instead, they decided to keep guns up and
continue with the shouting and the yelling and the dog
barking. And it sounds |like a pretty chaotic, hectic
situation. And, again, | can't put nyself in his mnd,
but based on the evidence, he drove down the road, drove
away and got stuck in the ditch.

Q Couldn't it also be just as likely that the
met hanphetam ne in M. Hennefer's systemwas the cause

for himdriving off the road and getting the truck stuck
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1 in the ditch?
2 MR. DWER  (Objection to the extent that it's
3 asking the wtness to give a nedical opinion. | nean, if
4 the witness has the ability to opine as to the effect of
5 nmet hanphet am ne on nental judgnent, he can.
6 THE WTNESS: In ny prior experience as a DU
7 officer -- as | said, |'ve done probably 500 DU arrests,
8 nost of those were alcohol. Sone were for narcotics. A
9 small er proportion | wll definitely say -- it's ny
10 experience and ny training that use of narcotics simlar
11 to the use of alcohol can definitely affect the ability
12 to drive. It can cause you to drive worse than if you
13 wer e sober.
14 MR GROSS: Q In the next sentence on page 4 of
15 your report, you wite, "Yuba County Sheriff's deputies
16 did not see that the knife had been thrown out of the
17 vehicle by M. Hennefer."” Wat's the basis for your
18 opi nion that the knife had been thrown out of the truck?
19 A.  The evidence showed the picture of a knife in the
20 m ddl e of the roadway fromthe vehicle. | saw no nention
21 of this in anyone's report or statenent. And so that
22 statenent is based on that evidence of the picture of the
23 knife in the road and that no one nentioned, "Hey, he
24 threw the knife out.”
25 Q Isn't that an assunption? | nean, there's no
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evi dence as to when the photograph was taken; where the
knife is in relationship to the truck. It seens to ne
that's an assunption that, during this encounter,

M. Hennefer threw the knife out of the truck.

A.  And the question is?

Q Isn't your statenent in your report that sheriff's
deputies did not see the knife being thrown out of the
vehi cl e an assunption based on the evidence in the
record?

A.  Sonmewhat. Based on your prior statenent, there

were -- was a statenent by deputies who -- and | can't
remenber who it was. | think it was Eck, but it m ght
have been anot her deputy. | could ook it up -- but a

deputy did state in their statenment how t hey noved around
t he scene, and they took pictures of the clothes, they
took pictures of the knife in the road and took pictures
of the vehicle.

So that evidence was there. That tells ne
that the knife had been thrown out and was in the mddle
of the road.

Q In the next sentence of your report you wite,
"They did not know that the red dot sight was being used
for viewing trees.”" And the "they" in that sentence is
the sheriff's departnent deputies. What information do

you have to nmake that opinion?
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1 AL As | read that statenent -- | can see the point
2 that |I'm maki ng an assunption there -- they did not know
3 that the red dot sight was being used for view ng trees.
4 Now, | could have raised that different. A
5 better way to wite that would be, "No
6 sheriff's office -- officer or sheriff's deputy wote
7 anything in their statenent about the red dot sight being
8 used for viewing trees." That woul d have been a nore
9 accurate statenent.
10 Q D d you see a picture of the red dot optic in the
11 di scovery docunents you received?
12 A.  No.
13 Q So you don't know whether it has a nmagnification
14 setting or not?
15 A No.
16 Q I'll represent to you that it's just a sinple red
17 dot optic to a firearmwith no nmagnification. It just
18 provides a little -- | don't know what type of red dot
19 for a firearm But do you know what practical purpose a
20 red dot optic would serve for a tree service?
21 A.  Having never been involved in tree topping, |
22 | earned fromone of the famly nenbers that you use the
23 red dot sights when you're in the tree business. In
24 ot her words, you're |ooking up at the trees and sighting
25 them But that was new information to nme. |'d never
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really been involved in that before.

Q If the -- if the red dot optic doesn't provide any
magni fication and it doesn't do any di stance
measur enents, do you know any purpose for why you woul d
use a red dot optic in the tree business?

MR DWER Well, it's fine to ask himthat. But,
again, his expert report is on the police events at the
incident. He's not an expert in tree surgery. | nean, |
can offer you an explanation why, but | won't bother.
There's an obvi ous one.

But that was sonething the famly tried to
explain to the officers, and they didn't pick up on it or
pay attention to it. But to the extent he wants to give
his | ay opinions about uses of a red dot for tree
surgery, go ahead.

THE WTNESS: | really don't know. As | said, not
ny line of work, and I didn't know nmuch about it. |
still don't.

MR GROSS. Q And that's because you're a | aw
enforcenment officer just as these deputies were at the
scene. They see a red dot optic, they're going to assune
it's related to a firearmand not related to a tree
busi ness. Wuld that be a reasonabl e assunption?

A.  Yes.

Q Now, do you -- did you review photographs of the
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scene, sort of, the surroundi ng | andscape?

A.  Yes. | reviewed the photographs that
Attorney Dwyer sent to nme. And also you asked a question
this norning did | |ook at any other sources, and |
didn't nention that | went to Bing maps, and | used the
ability to follow the route of the mapping vehicle, and |
noved it down that road to the point whereas, to ny best
guess, where this incident took place.

So with that, | kind of |ooked around the
area, and | did observe it in that way. So in answer to
your question, | used Bing maps, but primarily | used the
phot ographs that were provided in discovery.

Q And from-- fromreview ng the photographs that
you were provided and doing a street view of the area,
how woul d you descri be that surrounding area where this
i nci dent occurred?

A. It's very rural, apparently used for growing rice,
whi ch, the only thing | know about that is rice plants
grow in water, but that's really the extent of ny
know edge. It was not heavily populated. | didn't see
a lot of buildings in the area or hones al ong the areas.

Looki ng at the overhead map, | see a few
houses and things possibly where the conplainant |ived.
But other than that, obviously very rural, w de open.

You could see the ditch alongside the road. You could
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1 see the road. It's conpact, but it's not fully asphalted
2 or cenented. |It's nore of an unpaved road.
3 Q And fromyour review of the photographs and the
4 Bing map, did you see any trees in the surroundi ng area?
5 A. Not in the inmmediate area. In fact, possibly not
6 even beyond that. 1'll say no at this point. But |
7 think there's still a possibility there was, but |I'd have
8 to |l ook at the distance and check the photos again. |'m
9 open to look at themnow if you want. But | don't
10 remenber trees right offhand, at |east not al ongside the
11 di t ch.
12 Q So when M. Hennefer and his wife told Deputy Eck
13 and the other initial responding deputies that
14 M. Hennefer's a contractor, he's there to provide tree
15 trimm ng services for PGE and Deputy Eck doesn't observe
16 any trees in the surrounding area, isn't it --
17 MR. DWER  (Objection. That msstates the
18 testinony. That's not what the testinony was, Counsel.
19 MR GROSS: Q Isn't it a reasonable assunption
20 that a officer would suspect that person isn't out there
21 for tree trimm ng?
22 MR DWER |'ll just continue ny objection.
23 M sstates the testinony.
24 You can answer to the best you can, M. Sweeney.
25 THE WTNESS:. | renenber sonething about the
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conpl ai nant di scussing the issue of trespassing with
Deputy Eck. And there was sonething nentioned -- and,
again, |'mhappy to ook it up, but I thought there was
sonmet hing nentioned that he actually got out of his
vehicl e and started working around a tree or doing
sonet hi ng and maybe cl eari ng sonme brush or sonet hi ng.

Again, |I'd have to look at it to figure out what
it was exactly, but | thought there was sone statenent by
Deputy Eck that M. Hennefer had actually tried to do
sone tree work, and the conpl ai nant, the property owner,
said, "No, stop, please.”

MR GROSS. Q |I'd be interested to know what
tree M. Hennefer was trying to work on, because | don't
recall seeing any trees in the surroundi ng area.

A Let ne --
MR. DWER  Excuse ne. That's not a question, so

you don't need to respond. David, are you there?

THE WTNESS: |'mhere. |I'm-- yeah. | was
waiting for a question. O, Mtt, you could -- you
could, | guess, ask that one again. | found sonething

her e.

MR CGROSS: Q Do you know if M. Hennefer was
actually around any trees prior to or when Deputy Eck
arrived?

A.  On County 000-0004, which is page 4 of 24 -- so
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it's the report we're looking at here -- and in this
report, Deputy Eck is describing the circunstances that
were told to himby the property owner.

And down about one, two, three, four, five,
si x, seven, eight, nine -- "The phone call was ended, and
Wlliamstated to Leno that he was going to | eave.
However, WIlliamstarted to becone nore and nore
di stracted by wanting to work and trimtrees around a
power line pole." So that was what ny nenory was telling
nme; that there was sone actual attenpt.

So | don't know what trees those are. You
know, we'd have to ask Deputy Eck, but it nust have been
nore of an interaction between the conpl ai nant and
M . Hennefer.

So we're now third or fourth down the Iine.
So the conplainant's reporting this to the officer who
puts it in the statenent, and then | read it and then
read it back to you.

Q Yeah. Well, is that also an action that
M. Hennefer's actually doing that or just that the
reporting party is stating M. Hennefer's trying to do
t hi s?
A. It's uncl ear because of the word "wanting."
MR. DWER  Yeah. Objection. You're asking the

W tness to specul ate.
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1 THE WTNESS: It's uncl ear because of the word

2 "wanting." He's saying, "No, | want to work on this."

3 O sonetines people say he wants to do that because the

4 individual's there doing it. So | don't know He didn't

5 describe himclinbing a tree or power |ine pole or

6 anyt hi ng.

7 Anyway, that's what | took it for. | just read

8 the sentence there, and it appeared to ne that

9 M. Hennefer had been distracted and wants to work on

10 trimmng trees around the power line poles. So | don't

11 know exactly his -- his nmaneuvers or notions there. |

12 don't think anyone does other than possibly the initial

13 conpl ai nant .

14 MR GROSS. Q On page 5 of your rebuttal report

15 at the very end, the |ast paragraph, you tal k about how

16 you believe the sheriff's departnent waited too long to

17 devel op a plan to approach the vehicle. 1Is that a fair

18 generalization of that paragraph?

19 A Yes, it is.

20 Q At what point in tinme are you critical of the

21 sheriff's departnent not approaching M. Hennefer's

22 vehi cl e?

23 A.  You and | discussed before the officer safety

24 i ssues, which | recognize, and | would have the sane

25 of ficer safety concerns. |If soneone was in a vehicle,
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1 and there was a knife between the seats and a red dot

2 optic | believe on the dash, but let's say the red dot

3 optic is in the car, | recognize the officer safety

4 concerns there.

5 And I'l1 give YCSD sone | eeway and sonme room

6 to maneuver around that and to recognize, to allow them

7 to recogni ze, "Hey, we have an officer safety concern

8 here." Wen M. Hennefer backed down the road and got

9 stuck in the ditch, he alleviated that concern in | arge

10 part, and here's why:

11 When you have a suspect that you believe has

12 commtted a crinme and they're still nobile in a vehicle,

13 that's a nore difficult situation to deal with than

14 sonmeone that is stuck in a particular place.

15 Now, he coul d have gone out of the car, and he

16 coul d have wal ked or ran or whatever. But they had the

17 means to chase himdown and stop him But that didn't

18 happen. So let's just deal wth what did happen.

19 What happened was, he got his vehicle stuck.

20 And | can appreciate sone of the recomendati ons and

21 actions taken by Deputy Saechao who was the acting

22 day-shift conmander, and he said, "Let's get CHP,"

23 California H ghway Patrol, "up in the air, and let's get

24 a visual on this situation."

25 And, again, this occurs, oh, around -- | think
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CHP first did their first pass -- well, they got called
at 14:38, according to the record. And then they

initially do their first pass at 14:54; so 2:54.

So I'lIl give them sone | eeway on, "Let's wait
and let's -- let's get the CHP plane up in the air.
Let's get a visual on this.”™ And this goes on for

a while. And the plane circles. The engine's on, the
W pers are on. At 15:07, he's still in the driver's
seat. At 15:08, they can only see himthrough the
w ndow. At 15:09, he's still sitting in the driver's
seat .

When the plane is circling, they're reporting
t hese visuals of the subject, and he's not noving. And
you conbine that with all the know edge they had with his
heart issues, with his drug use, with his anxiety, and
certainly the difficult life situation this individual
found hinself in, when you see he's now in the vehicle;
he's stuck; he's not getting out; he's not running away,
and he's staying in one place, and the CHP is saying he's
not noving, | don't see any reason why you can't nove up
at that point and interact with himand attenpt an arrest
or a nedical intervention.

What ever you want to do there, there's any
nunber of ways you can handle that. But the idea is not

to let himexpire. And that's why they waited too | ong.
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Wiy do we have to have the vehicle watched for an hour,
hour and 20, hour 30 before we finally go, "Ckay, | guess
it's time to nove up." Wiy wait that |ong?

| think even Deputy Eck wote, "W waited
several hours to finally" -- you know, he m ght have
overstated it, but it probably felt like that. It
probably felt |ike several hours, and this guy's stil
out in the mddle of the field stuck in his truck, and
he's not noving. And they waited too long. They should
have gone up sooner. Gve the plane a coupl e passes,
and -- and then, yeah, he's not noving.

And, boy, you conbine that with all the

t hi ngs, and you have -- you have the CNT negoti at or
saying, "I think he's suffering from nedical distress,"
and still you don't go?

You know, we have a duty to do sonethi ng about
that. We have a duty to help people, and it didn't
happen in this case. And they waited too long. So
there's a | ong answer to your question. But that's what
| mean when | say they waited too | ong to hel p.

Q Well, are you aware that Oficer in Charge
Saechao, when he requested CHP, he was | ooking for a
helicopter to arrive but the only available unit was a
ai rpl ane?

A. Yes, | believe | did read sonething about that.
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Q And are you aware that airplanes can't hover.
They have to nmake circles around?

A. That is correct. And | believe he wote that in
his statenent too.

Q And do you know how much CHP Air Unit 21 was able
to visually see M. Hennefer as it nade a pass?

A. So they -- they watched himfrom 15: 05 until to --
| think their |ast broadcast was 16:24. And then the
team noved up and they were cleared at 16:30. So they
had around an hour 15, hour 20. | could do the exact
mat h.

Q VWat -- what tinme did the deputies -- when they
are approximately 150 yards away, what tinme did they
first begin noving up towards M. Hennefer's truck?

A.  Around 16:30. Maybe a little bit sooner. There's
sone indications fromCaptain MIlion that nedical's with
t hem and advi sed to nmake an approach. Air 21 responds
back at 16:24, "The wiper's going off." Captain MIIion
makes references there's still no novenent.

And at 16:26 is when they deployed the | ess
| et hal, which was the undersheriff. So that 16:26 to
16: 30 is probably the four m nutes where they' re up at
the vehicle trying to get in, trying to see in. And al
those steps I'lIl let you ask ne about if you want.

Q First, so we know the CHP air unit is making

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 148
Focus Litigation Solutions



David Sweeney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

circles around the plaintiff. But do you know how

|l ong -- each tinme a circle is made, how long Air 21 is
able to visually see M. Hennefer before they can't see
hi m anynor e?

A.  No.

Q And so the issue that arises with that is that the
sheriff's departnent doesn't have a constant visual
observation of M. Hennefer; correct?

A | -- that's not entirely correct. | think what
you nean i s CHP.

Q The --

A. The deputies at the scene had constant visual, at
| east of the truck. | don't think they could really see
into M. Hennefer that well, but I think you nean CHP?

Q Yes. CHP couldn't constantly see M. Hennefer
because they're in a plane nmaking circles; so they're not
able to constantly provide that infornmation down to the
ground units?

MR. DWER  Well, objection. W don't know how
much they could see or not.

MR GROSS. Q Exactly. Exactly. W don't know.

MR. DWER  Well, you know they were able to
report down each tinme they circled there was no novenent.
So, obviously, they wouldn't nmake a report |ike that

unl ess they could rmake a report |ike that.
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So CHP was making a report "no novenent" every

time they circled the truck. That is established by the

CAD record. | think that's our guideline. But that's

the facts we have.

MR CGROSS.: Q And so with that, David, since we

don't know how long CHP Air 21 is able to see
M. Hennefer each tine it does a circle; correct?

A.  Not entirely.

Q And is it reasonable for the sheriff's departnent
to want to have a visual direct line of sight on
M . Hennefer before approachi ng the vehicle?

A.  No.

Q Wy not?

A. Until the drone operator got there, they didn't
have the resources to nmaintain what you call ed that
direct line of sight 100 percent of the tine. W've
al ready di scussed and acknow edged that the plane is
goi ng to be doing | oops around, |aps around, whatever --
circles, whatever you want to call them

And there are tines -- | wll agree with you,
at | east based on the evidence | read -- that the plane
operator is not in 100 percent line of sight with
M. Hennefer.

But why is that unreasonable not to nove up?

Because of all the other nedical factors you have that
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1 he's probably in distress; so let's nove up and help him

2 There's no officer safety concerns, but we can nmtigate

3 t hose, or we can deal with those, or they shoul d have.

4 That's nmy opi ni on.

5 Q Are you aware that the sheriff's departnent sent a

6 sni per several hundred yards away to try to gauge a

7 di fferent vantage point to look into the truck?

8 A. No, | amnot aware of that.

9 Q And are you aware that the sniper -- and the

10 spotter who got sent with the sniper -- they were al so

11 unable to see inside the truck? |1Is that unreasonable for

12 the sheriff's departnment to send a sniper over to the

13 next rice field totry to gain a different |line of sight

14 into M. Hennefer's truck?

15 A. Is that unreasonabl e? Ws that your question?

16 Q Yeah. |Is that unreasonabl e?

17 A No.

18 Q Are you aware that the sheriff's depart nent

19 approached M. Hennefer's truck sooner than 4:26 or 16: 26

20 hour s?

21 MR DWER [|I'msorry. I|I'mnot sure if | heard

22 that correctly. |Is he aware that they tried to approach

23 t he vehicle before 16: 267

24 MR GROSS: Q Correct.

25 A. There's an -- I'mgoing to say no. I'mnot really
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aware of that. No. I'mgoing to say no at this point.

Q Are you aware that the sheriff's depart nment
depl oyed a noi se distractionary device -- or also known
as a flashbang -- to try to see if they could get
Hennefer to nove or wake up?

A Yes.

Q Was it reasonable for sheriff's deputies to
believe that M. Hennefer m ght be sleeping or in a
drug-induced state, passed out in the vehicle, and so
they're going to use a noise distractionary device to try
to see, "Can we wake himup"?

A. That is reasonable.

Q Are you aware the sheriff's departnent attenpted
to use | ess-lethal bean bag rounds to break out the back
wi ndows of the truck to try to see inside the truck?

A. | amaware of that.

Q |Is that reasonable for the sheriff's departnent to
use | ess-lethal bean bags to try to break wi ndows so they
can visually see M. Hennefer inside the truck?

A.  Yes, that the reasonable.

Q Now, do you ever receive training or responded to
a call where there's a barricaded subject?

A Yes.

Q And have you responded to a call or received

training where the barricaded subj ect was under the
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i nfl uence of drugs or al cohol ?

A Yes.

Q And have you received training or responded to a
call where that barricaded subject under the influence of
drug or al cohol passes out?

A.  Yes.

Q And what has your training or experience been in
t hose situations where a barricaded subject under the
i nfl uence of al cohol or drugs passes out?

A. Wat's ny experience with that, or what have |
done in the past; is that your question?

Q Yeah. \What have you done?

A. There's a variety of things that you m ght do:
One: You mght wait themout. Two: You m ght use other
forns of persuasion, which could be wooden dowel s on the
door, breaking out w ndows of the house, knocking on the
window. |I'mtrying to think what el se.

The hard part of your question is barricaded,
because that inplies soneone that has taken definitive
steps to keep you out. So there are ways to defeat
barri cades, and we could go into that if you want to.
You have to weigh the need to arrest the subject versus
t he danger caused by you entering the premses to
physically do that.

In general in SWAT, if we have a true
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barri caded person, we would prefer themto cone out of
t he house on their own. Put their hands up in the air,
"Turn around, get down on the ground." That's nore
preferable than going into the house and going after

t hem

Q Are you aware of |law enforcenent training creating
your own exigent circunstances?

A, Yes.

Q Can you tell ne what that neans.

A It's the theory that an officer is faced with a
variety of different circunstances, as we've tal ked about
today. Every call is different; every individual is
different. Wen you create your own exigency, it,
generally, refers to an officer placing thenselves into
t he dangerous -- this is the nbst commobn one:

An officer noves up to a vehicle and stands in
front or behind it. And then when the driver drives
forward or backwards, theoretically into the officer,
they decide that they have to fire their gun in
sel f - def ense.

We had a situation like that in Seattle, and
they ended up firing at the officer because they created
their own exigency. Wy did you place yourself in that
situation?

Stand at the side of the vehicle and
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acconpl i shed your | aw enforcenent purpose that way,
whether it's an arrest or stop or traffic stop or
reasonabl e suspicion or whatever it mght be. So that's
been nmy experience wth that.

Q Wuldn't it be reasonable for the deputies at the
scene of the Yuba County Sheriff's Departnent to want to
continue to negotiate with M. Hennefer and try to
resol ve things peacefully without creating their own
exi gency about approaching the truck?

A. That's a difficult question to answer because
we're tal king about different tinme periods and different
facts during all the circunstances that we've discussed
t oday.

So, really, around the -- ny answer is yes and
no. But if you want to be nore definitive on certain
time periods or certain actions that were taken, | m ght
be able to narrow it down for you.

Q | qguess, let's breakdown the "Yes" portion and the
“No" portion for you.

Starting with the "Yes," where was their, sort
of , concern that the sheriff's departnent m ght create
their own exigency? And wth the "No," they're not going
to create their own exigency.

A. Deputy Saechao tal ked about Hennefer driving back

and forth. And he was very smart. And he told the
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officers, "If he drives past us, we're not going to start
shooting,"” was basically what he's telling them W're
not going to take action at that point. W'IlIl get air
patrol, air support, and we'll follow himthat way.

In other words, we're not going to create our
own exi gency and say our lives were in danger because we
tried to step in front of his vehicle and stop it from
noving. So that's a great exanple of Saechao sayi ng,
"Hey, let's not create our own exigency here."

Q And so at what point does your answer becone, no,
the sheriff's departnment wouldn't have created their own
exi gency? |s that after the truck goes into the ditch?
After the CHP air unit arrives? At what point does your
answer becone no?

A. Concerning the fact that Deputy Eck had been
interacting wwth M. Hennefer for quite sonme tine at the
wi nhdow;, having conversations with him not in fear for
his |ife; not really expressed any fear of the red dot.
He noted it was there. He was nore worried about the
kni fe and the reaching.

When -- | think you hit the nail on the head
there. \When he drives away and gets stuck in the ditch,
there's your opportunity. Because | tal ked about earlier
how, if you could limt the novenent of a vehicle, you' ve

t aken away nuch of the problem Now he can't drive away
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fromyou. Now he can't run anyone over. Now he can't
hurt an innocent victimwth his vehicle.

So that took care of a |arge part of the
probl em when he's now stuck in the ditch. So | would say
|l et's have a few passes fromthe air vehicle. W conbine
that with our know edge of his nedical history given by
the fam ly; our know edge that he's on drugs and now he's
not noving for several mnutes, that's the tinme when we
need to be noving up and taking action.

Because what exi gency have you created for
yourself at that point? None. You can nove up to the
vehi cl e, peer inside, and you can do this froma
di stance. And you could take a vehicle with you, you
know, to give yourself sone cover and | ook in that
vehicl e and go, "Yup. Sure enough, he's not noving."

And when you get, oh, 30 yards away, |aunch
your flashbang right there and see if you get a response
fromhim |It's super loud. | wll guarantee if he's
awake, he will flinch or junp or sit up with a startle or
sonething |ike that.

And if he doesn't, that should create an even
greater sense for you, "Ww, there's really sonething
wong here. Conme on. Let's nove up and let's see if we
can help this guy because clearly there's a problem here

that's greater than soneone just sleeping."”
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1 MR GROSS:. Let's go off the record.
2 (Recess taken.)
3 MR GROSS: Q David, we're back here froma
4 break and we're | ooking at Exhibit A which is a copy of
5 your expert report that you prepared for this case. And
6 | wanted to ask you about opinion No. 2, specifically the
7 third sentence.
8 In it you wite, "There was a 'l oss of key
9 intelligence information fromfamly and deputies and a
10 | ack of urgency to fornulate a plan and then act on that
11 plan.""
12 My first question is: Wat was the | oss of key
13 intelligence information that you're referencing?
14 A. There were a couple tinmes referenced in the
15 di scovery materials that famly nenbers tried to
16 interject thenselves into the situation. One of the
17 times was when the -- | believe the sister and, perhaps,
18 the brother-in-law -- don't quote ne on that -- two
19 famly nenbers arrived behind deputies who were arriving
20 at the scene.
21 And there was sone confusion at the scene.
22 And they were yelling, and they were told to get back and
23 to stay out of the way. And if not, they would be nade
24 to stay out of the way or, you know -- | think,
25 essentially, kind of threatened with arrest. | don't
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know i f anyone said that particular word, but "You need
to get the heck out of here," and so they did that; they
backed away.

Now, eventually, HNT, | think, got in touch
wi th those people, but it seened |like they didn't get a
clear picture of what M. Hennefer was experiencing.

W tal ked about the Iack of information about
the red dot sight and what that's for. And there wasn't
areally clear investigation -- that | could tell -- of
what purpose was M. Hennefer trying to fulfill there.

He expressed the idea that he had been hired for a job to
clear trees near power poles and things like that, and he
even gave a conpany nanme. But | don't -- didn't see much
informati on that Deputy Eck really tried to confirmthis,
or that anyone really made nmuch of an investigation of
this.

So that was one of the first things that I
t hi nk about when we | ose key intelligence, it's the
informati on provided by famly nenbers.

The second one was the famly nenber who
call ed 911, and the dispatcher spoke to themfor a couple
m nutes; seened to get inpatient with them didn't really
want to talk to themanynore. And | could | ook at the
exact |anguage, but it was sonething about, "I'm hangi ng

up. We're not tal king anynore."
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And that was the end of that idea of getting

nore, again, intelligence fromfamly nenbers that m ght

have hel ped them get a clear picture of who they're

dealing wth, and sone of the issues that he was facing

in his life. Particularly in regards to his health, his

mental health, his drug use.

Q In regards to the first portion about Deputy Eck
not investigating information further, didn't he al so
speak on the phone with M. Hennefer's w fe?

A. Yes, he did.

Q And didn't he use that infornmation to determ ne,
“I'"l'l hold M. Hennefer at the scene and | et her cone
pi ck hi mup"?

A. He did nention sonething in his report that that
was his plan, was to rel ease Hennefer to the famly
menber. And | think you're right. | think it was the
wi fe.

Q \What other investigation or information are you
suggesting Deputy Eck shoul d have done?

A. | think that he should have foll owed nore al ong
the lines of what Deputy Miullins eventually cane to do,
and that's to gather that key intelligence fromthe
famly nenbers. And she | earned nore about his
situation. She -- she did talk to people on the phone.

She did try to call in to M. Hennefer, and that didn't
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wor K.

But that information, if relayed to command
staff, m ght have spurred sone action fromthem Just
because of the threat that he's got heart issues and he's
got drug abuse and he's got sone nental health issues,
all those things, if there had been a central clearing
house -- and we sonetines call that's what an incident
commander does.

You're taking information froma variety of
sources -- possibly Deputy Eck or possibly Deputy Mullins
or famly nenbers -- and you're getting sources of
information that cone to you as the incident comrander,
and then you can use this as intelligence to help you
make deci sions on what to do.

Q You also nentioned that M. Hennefer's sister was
at the scene and trying to conmuni cate and not allowed to
approach the police line. Do you recall |earning that
she stood on top of her car and attenpted to wave down
M. Hennefer?

A.  Yes, | did read sonething about that.

Q And that she was, at tines, yelling and trying to
get his attention?

A Yes.

Q Do you agree that that would interfere with the

sheriff's departnent ongoing incident in trying to
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1 deescal ate the situation with M. Hennefer when his

2 sister is behind them shouting and yelling on top of her

3 car?

4 A. W discussed before how | had worked with hostage

5 negotiation, but |I've never been trained in hostage

6 negotiation. | know enough about the basics, but it's ny

7 under standi ng from people that do work HNT is that famly

8 can be very useful at the scene, but they also can be a

9 di sruption. And the job of the negotiator is to walk

10 that fine |ine between those two.

11 So you mght want the famly there to help

12 obtain information that could help you forma solution to

13 a problem But in general, the general recommendation is

14 that you do not allow famly to then nove up where they

15 physically insert thenselves into the scenario.

16 And, you know, in response to your question,

17 that m ght also include yelling. If -- if there's a

18 nunber of deputies there yelling at himat the place and

19 now you bring famly nenbers and they're yelling too, |

20 i magi ne that that would nmake a chaotic situation even

21 nore chaoti c.

22 Q Are you at all critical of the sheriff

23 departnent's decision to not let famly nenbers

24 communi cate directly wwth M. Hennefer?

25 A. No, I"'mnot going to be critical of that. | think
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that goes to ny last statenent; that you m ght want them
there, but you m ght not want themright there. 1In other
wor ds, right where the situation is.

Soneti nes you m ght have them at the conmand
post. | don't generally recomend that. | reconmend
t hat you keep them accessi bl e where you can reach themif
necessary. Sonewhere near, sonewhere cl ose where you can
have that comruni cati on.

There have been tines when famly nenbers have
been used to hel p persuade soneone to, let's say, cone
out of a building or car or sonething like that. But, in
general, it's ny experience that that is not the norm
In general, we want that famly there for intel, for
intelligence, but we mght not want theminserting
t hensel ves physically into the scenario.

Q Andisn't it true that Detective Mullins took in
information fromfamly nmenbers at the scene?

A.  Yes, she did.

Q And she took in information fromfamly nenbers
that called in on the phone?

A. Correct.

Q Andisn't it true that she also then rel ayed that
i nformation to her superiors?

A. There was that reference that she wote in her

statenment about rel ayi ng descriptions of his nedical
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1 condition to command staff. Yes.

2 Q And that was reasonable for her to take in that

3 information as the crisis negotiator and then share that

4 information with the -- her superiors at the scene?

5 A. Correct.

6 Q Underneath opinion 3 on the sane page, you state

7 that there was confusi on about making a decision to

8 approach the truck until 16:20 PM And | just wanted to

9 clarify because before | think you had nentioned

10 16:26 PM and | just didn't know what -- what tine you're

11 stating that the deputies are approachi ng the truck.

12 A. There are a couple references. And at 16:20, |

13 see, fromthe Ellis report, Deputies Zepeda, Thor pe,

14 McCGuire, Ellis and Undersheriff Mrawznski approached.

15 And for the court reporter, that's

16 MORAWGCZ NS K-1.

17 So we have that indication at 16:20. At

18 16: 26, there starts to be sone indications from

19 Captain MIlion that there's still no novenent, and that

20 they' re deploying | ess-1|ethal.

21 So | don't think there's confusion on ny part.

22 There's just these different entries that we have

23 different things going on at different tines. So | can't

24 tell you to the exact m nute who's noving what and where,

25 but | can give you, kind of, sone general feelings -- no,
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not feelings -- sone general information fromthe data
"' m | ooking at as to novi ng up.

And here's another exanple: At 16:22, Medical
is wth himand advised to nmake an approach. So, again,
we have a variety of novenents between 16:20. And then
finally, 16:30, where Air 21 is -- can clear. And that's
apparently when they find M. Hennefer deceased.

Q | want to take you to page 24 of your report.

It's the opinions under letter D, "The YCSD failed to
timely summon nedi cal assi stance.”

A Yes.

Q Looking at opinion 3, at what point would it have
been proper to allow nedical personnel to treat Hennefer?

A. After noving up to the vehicle and checking on his
condi tion.

Q And isn't that what happened here?

A.  Yes, but too |ate.

Q So you're not suggesting that the
sheriff's departnent should have just |et nedical
personnel go in front of |aw enforcenent to the truck?

A. W generally recomend against that. W prefer to
make sure that the scene is safe, and then to allow those
medi cal personnel to do their job.

Q And why is it that, generally? You want to nmake

sure a scene is safe before letting nedical personnel

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 165
Focus Litigation Solutions



David Sweeney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

approach?

A.  Most nedical personnel, other than SWAT nedi cs,
are not trained to defend thenselves. At least fromthe
departnment. They are not issued equi pnent to defend
t hensel ves, and that's not their job. So we take on that
responsibility.

We have the power of arrest. W have the
power to use force if necessary. And when you work with
your fire departnent or your aide personnel or your
anbul ance personnel, in general we'll nove up and nake
the scene safe and then bring themin.

Sonetines they can fall right behind us.

QG her tinmes you can just say, "Hey, wait right here. Let
us check this situation, and then we'll signal you to
come on up." You could do it over the radio, or you
could do it in person. You could have themthere with
you, but | think that answers your question.

Q And you say that, "Proper procedure would have
been to all ow nedi cal personnel to treat himand get him
to the hospital with deputies to nmake initial contact in
order to ensure that nedical personnel were safe.”

But how could the sheriff's departnent have
permtted nedi cal personnel to do this when Hennefer
wasn't conpliant?

A. Using teamtactics, training;, to nove up, evaluate
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1 the situation and determne his condition, as |east as

2 far as, you know, our sheriff's departnent personnel are

3 medi cally trained, which usually is definitely not as

4 much as fire departnent, anbul ance and an ai de car.

S But you can at | east nove up to see if they're

6 conscious; if they have a heartbeat; do the initial

7 assessnent, and then you can report back to the nedical

8 personnel what you found and ask themto get there.

9 That's why | said | et |aw enforcenent naeke the
10 initial contact, and then allow the nedical personnel in
11 to do their job.

12 Q Underneath opinion 5 you state that, "Oficer

13 safety is always a paranount concern, but there's

14 ci rcunst ances when officers 'nust consider placing their

15 safety in jeopardy to protect the innocent.'" But would

16 you agree here there weren't any innocent bystanders that

17 needed to be protected; correct?

18 A. | agree with you.

19 Q There wasn't a threat to the public at |arge by

20 needi ng to act quicker; correct?

21 A. | agree.

22 Q And in the next sentence you wite that, "There's

23 an expectation that peace officers will step into harnis

24 way" to -- "on behalf of those endangered by vi ol ent

25 crinme.” Was -- was M. Hennefer engaged in violent crine
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1 that deputies needed to step in imedi ately?
2 No.
3 Q Are you aware of the phrase "the fatal funnel"?
4 A Yes.
5 Q And can you describe for ne your understandi ng of
6 the fatal funnel.
7 A.  \Wen you're conducting a building search and
8 you' re nmoving down a hallway -- whether in a team of two,
9 four, five, whatever your contact teamis -- the fatal
10 funnel is where you're going to a room and if you stand
11 right in front of that doorway, you've now sil houetted
12 yoursel f and made yourself visible to anyone inside the
13 room who mght want to do you harm So you're standi ng
14 in the fatal funnel there.
15 Now, there are ways to mtigate that to where
16 you don't have to stand in the fatal funnel. So I'll et
17 you ask the question. I'll stop it there. But that's
18 what the fatal funnel is, is standing in the m ddl e of
19 t he doorway while you're searching a buildi ng and openi ng
20 yourself up to a lot.
21 Q \Vat are ways that you can mtigate being in the
22 fatal funnel?
23 A. In general, we train to have, at mninum two
24 officers going in that room One will break [eft and
25 address any threats on the right side; one wll break
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right and address any threats on the right side.
By separating, you've reduced the ability
of -- let's say there was soneone dangerous with a gun
that really wanted to kill a police officer or two,
you' ve now separated their attention, and they can't --
at least easily without training -- acquire and shoot at
two different targets that have now entered the room
Now you have an officer breaking right, you
have an officer breaking left, and they wll address any
threats that are present that fall within their area of
responsibility. And you've separated the two officers,
so that you can't fire off a quick burst of shots right
at the mddle of that door where the officers were
because they're not standing there anynore. They cane
into the roomand they went right and left.

Q Can the concepts of the fatal funnel be applied
to -- can they be applied outside of a building?

A Yes.

Q Could they apply in circunstances here where you
have a narrow, single lane dirt road with flooded rice
fields on either side?

A Yes.

Q Is it reasonable for officers to be concerned
about the fatal funnel here at the incident because they

have a narrow roadway with a single way to approach
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M. Hennefer and the vehicle?

A | think it's sonething to be aware of, but the
threat to the officers is reduced because of a couple
things: One is that Eck has already been up to the
vehicle. He's already talked to M. Hennefer, and he's
al ready | ooked inside the vehicle. He's not received any
direct threat that M. Hennefer intended to harm hi mor
anyone el se.

And so I'mgoing to agree with you sonewhat
that we need to be careful. W can still use our officer
safety techniques; nove up as a team There's different
nmet hods to do that as safely as possible. One of the
best ways woul d be to have a vehicle noving in front of
you, so that you can use that vehicle as cover and nove
up in that way.

Q Wuld a ballistic shield or a ballistic blanket
hel p alleviate an officer's concern in this instance with
approaching M. Hennefer's vehicle with the concept of
the fatal funnel?

A It would certainly help. | don't knowif it would
conpletely alleviate, but, yes, it would help.

Q Are you aware that the sheriff's departnent ran
the RAP, R-A-P, RAP sheet of M. Hennefer during the
i nci dent ?

A. Yes. That was noted in the report and | believe
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in a statenent.

Q And are you aware of what information was provided
as a result of that RAP sheet being run?

A. There was a couple codes that cane back -- and if
you want, I'll be happy to | ook those up -- but | don't
remenber the nunbers right off the top of ny head.

Q One of them was Penal Code Section 245(a). Do you
know what Penal Code Section 245(a) is?

A. | believe it is assault.

Q And | think it's assault with a deadly weapon

A Sorry. |I'mjust waiting for a question there.

Q On, is Penal Code Section 245(a), to your
under standi ng, assault with a deadly weapon?

A Yes.

Q Is -- is it reasonable for officers to be
concerned about officer safety when they learn that a
suspect has a prior charge of assault with a deadly
weapon?

A. It adds to the facts that you know. So, yes, it
adds to your officer safety concern.

Let ne rephrase that. This would have added
to the deputies' officer safety concerns at the tine.

Q But your opinion is even with that information as
well, it was still unreasonable for the

sheriff's departnent to wait the time they did between
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the truck going into the ditch and approaching the

vehi cl e?
A Yes.
Q | think you've testified previously, David, that

you' ve interacted with suspects who have been under the
i nfl uence of nmethanphet am ne?

A Yes.

Q \WWat type of physical characteristics or behaviors
do people who are under the influence of nethanphetam ne
general ly exhibit?

A. I n ny experience, nethanphetamne use is generally
acconpani ed by nervousness and fidgety behavior, quick
talking. It seens to certainly activate the central
nervous systemto speed things al ong, speed things up
and -- and I'll leave it at that.

Q Does it create aggression in people who take it?

A. | believe it can, but it's also been ny experience
t hat sone people on neth are not aggressive. So | think
there's the possibility of that, but not always.

Q And sonetines peopl e on net hanphet am ne becone
vi ol ent; correct?

MR. DWER  Are you asking himto give a
pr of essi onal nedi cal opinion or based on his experience?
MR. GROSS: Q Based on his experience.

A. Based on ny experience, sone people do becone
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1 vi ol ent .
2 Q And sone people don't react violently; correct?
3 A. That is correct.
4 Q Is it reasonable for the sheriff's departnent to
5 want to be careful in approaching M. Hennefer when
6 fam |y menbers have reported that he's used
7 nmet hanphet am ne, and net hanphet am ne can lead to
8 aggressive or violent behavior in sone people?
9 A. | think that sheriff's deputies should al ways
10 beware of things that could affect their safety, their
11 officer safety at a scene. So, yes, they should be aware
12 of that.
13 Q Are you critical that Oficer Saechao requested a
14 K9 unit to the scene?
15 A No.
16 Q Are you critical that the KO was depl oyed during
17 t he scene?
18 A No.
19 Q (Going back to page 12 of your report, opinion No.
20 10, you're critical about O ficer Saechao not requesting
21 that the other deputies at the scene put away their guns.
22 MR. DWER  Counsel, let ne just -- | don't see
23 your citation. Are you |ooking at page 10 of the report?
24 MR. GROSS: Page 12, opinion No. 10.
25 MR DWER |'msorry. Thank you.
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THE WTNESS: Just waiting for a question on that.

MR GROSS: Q Yes. So page 12, opinion No. 10,
why are you critical that -- about Oficer Saechao not
requesting the other deputies put away their guns?

A. Saechao was the acting supervisor for the watch
that day. He responded to the scene, and clearly is --
at least initially -- the officer in charge. So he's got
the seniority, and he's been placed in this acting role
as the day shift supervisor.

When you are placed in the role as a
supervisor, it's your job to control the actions of the
deputies or officers that you're supervising.

Deputy Saechao wote in his statenent all the things that
he did in order to deescal ate the situation.

And in fact, | think he did a good job: He
put his hands out; he tried to talk to him he tried to
persuade M. Hennefer. Yet, at the sane tine, he's got
t he younger, nore inexperienced officers at the scene
wth their guns out and they're yelling at M. Hennefer,
and escal ating himrather than deescal ating him

So ny criticismof himwould not be his own
actions, which I felt were proper and coul d have hel ped
alleviate this situation, but he failed to recognize his
duty as a supervisor is to also control the actions of

t he deputies on the scene.
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And it would have been proper for himto say,
"Hey, guys. Let's back away fromhere a little bit. Wy
don't you guys holster up. Let's try to talk to him and
negotiate wth himand see if we can cal m hi m down t hat
way. "

In fact, that was one of the recomendati ons
fromthe famly at the scene. They said that
M. Hennefer said, "If they could just put the guns away,
"Il talk to them" And again, he hadn't done anyt hi ng
at that point that required guns to be pointed at him
He' s a m sdeneanor suspect.

So | initially appreci ated Deputy Saechao's
response, and | could see that he had sone training and
experience. He just failed to control the actions of the
deputi es that he was supervising.

Q Wll, do you know why Deputy Saechao felt
confortable not drawing his firearmand trying to
communi cate with M. Hennefer?

A. | imagine that he was trying to foll ow Policy 428,
whi ch tal ks about deescal ati ng sonmeone and not escal ati ng
them not threatening them unnecessarily. And, again,
|"'mmaking a bit of a guess here, but that's really what
that sounds |ike. That he recognizes, "Let's see if we
can calmthis situation down. And let's -- let's be

reasonabl e here."
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And so | have -- in honesty -- alittle bit of
a guess there, and | can't really place nyself in his
mnd, but that's what it seens to be, in ny experience.
When soneone cones up to the scene and uses cal m| anguage
and open stance and tal ks to soneone trying to use
persuasion rather than yelling at them in general, that
officer wll be nore successful.

There's certainly times for yelling and taking
action and nothing stops you fromescal ating a situation.
But once you have, it's nuch harder to deescal ate after
t hat .

Q Well, I believe he also testified that he felt
confortable not drawing his firearm because he knew t hat
he had |l ethal and | ess-lethal cover behind him So he
didn't need to draw his own firearm because he had that
cover from ot her deputies at the scene.

Is that a -- a reasonabl e expl anation for why
Deputy Saechao wouldn't draw his firearm is because he
knows he has cover behind hin?

A. To definitively answer that question, | would have
to go back to his statenent and look at it and read it.
| "' m not doubting what you're saying, but |I'mnot exactly
sure at this point.

MR. GROSS: David, | don't have any further

questions for you.
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THE W TNESS: Thank you, Matt.

MR. DWER  David, | do have questions for you.
Wiy don't we take a five-mnute break; just a short
break, and we'll get back together, like, 3:30. | should
be done hopefully within 20 or 30 m nutes.

THE W TNESS: That sounds fi ne.

MR. DWER  Thank you.

(Recess taken.)

MR. DWER  There's no real good way to go through

t hese questions. |'mgoing to go through themin reverse

order starting with the |ast subject.

EXAM NATI ON BY MR DWER

MR DWER Q M. Sweeney, recalling the
guestions and your testinony about the actions of
Deputy Saechao, do you recall testinmony by M. Hennefer's
sister, Tara Hennefer, that Deputy Saechao al so had his
gun pulled out pointed at M. Hennefer, contrary to
Deputy Saechao --

THE REPORTER.  Counsel, can you repeat that. You
broke up a little bit there.

THE WTNESS: | agree.

MR. DWER  Madam Reporter, do you need ne to
repeat that?

THE REPORTER:  Yes.
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MR DWER Q M. Sweeney, do you recal
testinony by Tara Hennefer that conflicted the statenents
by Deputy Saechao about what he was doi ng when she
arrived at the incident scene? And particularly that
Deputy Saechao al so had his gun out pointed at
M. Hennefer and was al so yelling conmands at
M. Hennefer.

A.  Fromwhat | renenber of her statenent, she said
that all the officers at the scene had their guns out and
were yelling at M. Hennefer.

Q And soif a jury mght find Deputy Saechao's
testi nony convi ncing and accepted Tara Hennefer's --
assum ng Tara Hennefer's testinony is what actually
occurred, would that be an indication that Deputy Saechao
al so acted incorrectly in his response to M. Hennefer?

A. Just waiting for the question.

Q D d you not hear ne?

A. DdI| hear you. | didn't hear a question.

Q Al right. Wuld Tara Hennefer's testinony --
assumng it is accepted by the jury as being the accurate
testinony -- would that indicate that Deputy Saechao
acted unreasonably by keeping his gun pointed at
M. Hennefer and yelling conmands at hinf

A. It would certainly add to that argunent -- yes --

that participating in the guns-out response to a
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m sdeneanor subject would, in ny view, be unreasonabl e.

Q Wth regard to the K9 that was at the incident
scene, do you recall reading in either the incident
report or in sone of the testinony about the K9s barking?

A.  Yes.

Q And do you recall that being a concern of
M. Hennefer? He was concerned about the dog, and he was
made nervous by the dog?

A. Yes, | do renenber himstating that. | believe
soneone that was on the phone, which | believe was his
w fe, and she was trying to relay that to officers at the
scene, possibly through 911.

Q GCkay. A few mnutes ago M. G oss asked you
whet her or not you thought there was a problemwth
Deputy Saechao havi ng asked the K9 unit to cone to the
i nci dent scene, and you responded no, you thought that
was an appropriate direction by Deputy Saechao; is that
correct?

A Yes.

Q Was there sonething further that Deputy Saechao
shoul d have done to keep the K9 from barki ng at
M. Hennefer?

A.  Yes. You could keep the dog in the car until you
actually need it for an arrest-type situation where it

woul d be appropriate to deploy a police KO.
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Q Looking at page 24 of your report, itemMNo. 5 --
|l et me get there.

A Al right. Go ahead.

Q That paragraph tal ks about, you know, officers --
a peace officer's obligation to protect nenbers of the
public; is that correct?

A Yes.

Q And would you consider M. Hennefer a nenber of
the public?

A Yes.

Q And when you wote this paragraph No. 5, you al so
had in mnd that there was a duty on the part of the
Yuba County Sheriff's Departnent to -- to try and cone to
t he aide and/or protect M. Hennefer, or at least try to
prevent harmto himto the extent that they could; is
t hat correct?

A Yes.

Q There was sone discussion earlier on about the
barri caded suspects. Do you recall that?

A Yes.

Q And | think you tal ked about SWAT teans and
dealing wth barricaded suspects in a house. M question
to you is: Was M. Hennefer "barricaded" in the sane way
when he was in his vehicle?

A.  No.
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1 Q Wuld you consider M. Hennefer to have been a

2 barri caded suspect at any tinme during the incident?

3 A.  No.

4 Q There was sone di scussion earlier about deputies

5 creating an exigency and that police generally try to

6 have a policy and train and go through training so they

7 don't create their own exigencies whereby either other

8 officers, other nenbers of the public m ght be hurt. Do

9 you recall that discussion?

10 A. | do.

11 Q Do you think Deputy Eck and the other officers

12 that pulled their guns on M. Hennefer and started

13 yelling conmands at him in effect, created an exigency

14 when they did that?

15 A. No. They weren't taking an action that put them

16 in such harms way that they then had to use force

17 because of where they put thenselves or what actions they

18 took. So I'll say no.

19 Q Okay. So you're differentiating exigency from

20 your other opinion that the actions of the deputies in

21 having their firearns pointed at M. Hennefer was

22 unreasonable and in violation of Policy 428. Two

23 different things: Exigency and not abiding by 428; is

24 t hat correct?

25 A. Correct. | don't believe that the deputies there
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at the scene created a dangerous situation where they

woul d then be forced to defend thensel ves.

Q | just wanted to clarify that for the record.

Thank you.

M. G oss asked you a series of questions

about the deploynent of |ess-lethal when the Yuba County

sheriffs finally did nake its approach to the vehicle.

And there were not particular tines stated by M. G oss

or referred by M. Goss as to when that occurred. And

just want to have you | ook at the CAD detail,

Can you tell ne what was the tinmestanp for

when the fl ashbang grenade was depl oyed?

A. 16: 26 Deputy Saechao made an entry depl oyi ng

| ess-1| et hal .

Now, that could be the bean bag shot gun,

t oo, which would al so be considered |less-lethal. So |et

nme continue to |l ook at this.

I f you can.

What 1'mlooking at right nowis the tineline.

And that's the only thing |I see right now between 16: 20

hours and 16: 30 hours. So it -- at least in this, It

doesn't say what that |less-lethal is. So that could

easily refer to the bean bag shotgun and trying to break

out the rear w ndows.

Let me bring up the actual

alittle bit harder to find.

Q  wll,

actually, | think ny question is going to

CAD, which m ght be
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be -- where I"'mgoing is -- you don't need to do that.
was just trying to establish that the | ess-I|ethal

depl oynent by the Yuba County Sheriff's Departnent
occurred in the 16:20, 16:30 tine frane; correct?

A. | would agree with that.

Q And earlier you had been asked sone questions
about when you m ght have recomrended when to first
approach the vehicle. And you had nentioned that the --
that the deputies could have deployed | ess | ethal upon
approach to the vehicle. In other words -- in other
words -- let nme go back and refranme the question.

What |'mtrying to get at here is, |
understand your testinony is that it's your opinion that
Yuba County Sheriff's Departnent could have approached
t he vehicle nuch earlier than 14:20 [sic]?

A. That is correct.

Q And it's ny understanding that it's your opinion
that they could have approached the vehicle, you know,
certainly within one or two circles of the CHP 21
airplane reporting no novenent in the vehicle?

A.  That would be reasonabl e.

Q Ckay.

A. WAt for a couple passes; you know that he's
stuck; you don't see himexiting the vehicle and running

away or anything like that and get that intel fromthe
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airplane operator. And if it appears that now we've gone
around twi ce now and he's still not noving, that m ght be
a good tinme to nove up.

And, again, there's good nethods and bad
nmet hods of doing that, but nove up to that vehicle and do
your due diligence and check and see if there's sone aid
that's needed by the individual.

Q And | just want to make sure | understand when you
say -- well, M. Goss asked you a nunber of questions
t oday about deputies' concern for their own safety. And
you' ve indicated of course that is a significant factor
that goes into any incident like this.

But wwth regard to actually maki ng an approach
upon the vehicle after CHP Air 21 had circled a couple
times and reported no novenent, weren't the sane nethods
t hat were depl oyed an hour, al nost an hour and a half
| ater, could they not have been depl oyed, approxi mtely,
3:05, 3:10 range with having the deputies nove up to
M. Hennefer's truck and a cruiser get 30, 40 yards away,
maybe fire a less-lethal round or flashbang grenade or
sonething like that to again ensure their safety?

A. Absolutely. The point | was trying to get across
is that, at sone point, YCSD needed to nove up to that
vehi cl e and check on him And you could pick your

time frane.
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1 | think a reasonable tine would be after the
2 CHP airplane has circled a couple tines. | think that's
3 a great tinme to nove up. Wen you know about his nedi cal
4 hi story, his use of drugs and that he's now not noving,
5 behi nd the wheel, or you could wait an hour and a half,
6 or you could wait three hours, or you could wait
7 si x hours.
8 Not hi ng changed between the first couple
9 passes of the airplane that says he's not noving. And,
10 again, this is, in theory, noving up six hours later.
11 There was no change.
12 And, again, let's put it back in the realistic
13 standpoi nt here. There's nothing that changed between
14 15: 05 and 16:20. So why was it unsafe at 15:05 hours but
15 it's safe now at 16:20? Nothing changed. You still have
16 to go up to the vehicle. So why not do it when soneone
17 m ght actually use your hel p?
18 Q And ny question was specifically directed to -- to
19 that the deputies had the sane options for additional
20 safety neasures to protect thenselves at 3:05, 30:10
21 [sic] as they did at an hour and 20 m nutes | ater.
22 | was speaking in regular tine so that, you
23 know, between 15:00 hours and, you know, 16:20 hours and
24 between 3: 00 and 4:00. Do you understand?
25 A. | do. The only thing | would need to check is
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when did that ballistic blanket arrive. That m ght have
been sonet hing that changed between novi ng up when
t hought it was reasonabl e and when they did.

Oh, 15:20, Deputy Zepeda's en route with the
shield. Mght be alittle late at that point, because at
15:18, Air 21 says there's no change or novenent for the
| ast four orbits.

So now they've got at this point, one, two,
three, four, five, six -- six initial entries from
Alr 21. And | won't nane all the tines, but they run
bet ween 15: 05 hours and 15:12. And then, again, at
15: 18, we have four nore orbits. So they kind of | unped
several orbits into one.

In other words, what they're doing is, they're
not seeing any change. And they're saying, "W don't
need to announce this every tinme. W' ve done four
passes,"” and at 15:18, they then announce to YCSD, "W're
still not seeing any novenent. We've gone four nore
times since the last tine we told you."

So if you continually wait for every last bit
of safety equipnment until you've decided it's safe to
nove up, your opportunity mght have passed. | don't
know when he died. |'mnot an expert in that.

But | would say this: That the sooner you

noved up, the better chance they had of saving his life
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as opposed to waiting. And that's why |I'm concerned that
we're going to wait all the way until at |east 16:20 or
16: 26, depending on what entries we're | ooking at this.

But if we can't nove until we have a shield,
there's still things you can do: You have a car with an
engi ne bl ock; you could nove two cars up; you could have
peopl e wal k behind it. | did not know about the sniper,
but that's sonething definitely an overwatch that -- that
and the drone, you have those two pieces of intel that
could tell you if there's a threat to your safety. And
that's your tine to withdraw or to take necessary steps
to use reasonable force.

So it's a long-w nded answer, but you're never
going to make a | aw enforcenent scene 100 percent safe.
There is no such thing. You cannot achieve that. You
can, however, take steps to keep yourself reasonably safe
and still acconplish your |aw enforcenent purpose.

In this case, to nove up and hel p soneone t hat
possi bly overdosed or possibly passed out or possibly
di ed because of health issues, heart issues, use of
narcoti cs.

Q Wuld it be fair to say that the report by
Detective Miullins, who is doing the negotiations, her
report to Captain MIIlion, and possibly other officers at

t he scene, that she was concerned about nedi cal distress,
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1 woul dn't that create sone urgency to nove in to check on

2 M. Hennefer?

3 A. It should have created urgency, and apparently it

4 didn"t. And in the deposition Sheriff Anderson said,

5 "Hey, that's just one opinion fromone deputy at the

6 scene.” Well, that's kind of a short-sided response,

7 because this is your primary conmuni cator and your

8 primary collector of information about M. Hennefer and

9 his condition. And why have a negotiator and ignore what

10 they say and chalk it up to, Hey, that's just one

11 deputi es opini on?

12 No one knew. She's all out on her own on

13 this. She's out on an island. | don't know why he's

14 saying that. | thought it was very short-sided.

15 Q It's ny understanding of the incident report that,

16 at the initial phase of the incident, that Deputy Eck,

17 Aguirre, Thorpe and Saechao kept their guns pointed at

18 M. Hennefer, and they kept them pointed at himuntil he

19 actual ly backed up and started backing down the roadway

20 fromthemto where he ultimately got stuck in the ditch;

21 is that correct? |s that your understandi ng?

22 A.  Yes, as far as | understand.

23 Q I'mgoing to junp to another topic, which was to

24 Policy 428. And you and M. G oss had a di scussi on about

25 t he | anguage of 428 and whether there was -- the | anguage
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was mandatory or perm ssive. |In other words it shall do
the follow ng things or shall not do these things, and/or
shoul d generally do or not do these things. Do you
remenber that discussion?

A. | do.

Q The question arose in ny mnd, Policy 428 is a
witten policy docunent; correct?

A Yes, it is.

Q But it's not -- it doesn't substitute for actua
field training, does it?

A.  No.

Q So doesn't it nmake sense that the way you mnimze
the -- any anmbiguity or |earn how and when to follow the
policy is by doing field training exercises so that
deputies can act out through a scenario with an actor so
t hat they can understand what the policy is trying to
tell them about what they should or should not generally
do?

A. Just waiting for a question.

Q So ny question to you is: Wuld it be fair to say
that the absence of field scenario training -- as
reported el sewhere in your report -- |eads Policy 428
rat her barren and | eads deputies confused as to what they
shoul d do because they've not actually been trained on

what it neans; they've not had to act it out?
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MR. GROSS: bjection. Calls for specul ation.
Cbject to the form

MR DWER Q Do you understand ny question,
M. Sweeney, or do you need ne to rephrase?

A. No, | understand it. | -- 1 don't think | could
definitively say that the deputies are confused by the
policy.

Q Confused was probably not a good word. Wuld you
say that in order for themto actually understand the
policy, and an ability to inplenent the policy, field
training i s necessary?

A. |t has been ny experience in the Seattle Police
Departnment as a nmulti-tier nmenber of the training cadre,
that adult |earners, specifically police officers that |
have the nost famliarity with, it's one thing to explain
a policy tothem |'ve done it 100 tinmes in roll call,
and | generally try to pull a training topic and talk
about it that day. But it's just for discussion sake,
and it's designed to get conversation flow ng.

But if you really want sonmeone to be able to
| ook at a policy and figure out why it's there, it also
hel ps to have two things: One: Soneone of supervisory
rank, whether it's a sergeant or |ieutenant or captain to

reinforce the ideas that are contained wthin that

policy.
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So, exanple, 428, it would be one thing for
the officer just to read the policy, and then to -- you
hope that they understand it or you just hope that they
t hen enpl oy the various wording wthin the policy out on
the street.

But if you really want themto do well wth
the policy, | suggest that you train themin a classroom
and then say, "Geat. Now that we understand this, here
IS managenent's perspective on this. This is why we have
this | anguage here. These are our expectations of what
you shoul d and should not do. W, cannot, obviously
cover every situation out in the street, but let's now go
out in the field and we'll do sone scenario training."

And this is really where you get to see police
officers, sheriff's deputies put those practices into
action. And you can show themthat by taking steps A B
and C, you're giving yourself a greater chance of being
successful with the outcone.

Li kewi se, if you consider that you need to do
steps D, E and F, and you ventured down this path, this
| eads to difficulties for you. Either you' ve placed
yourself in an unsafe situation, or you' re now required
to use force agai nst soneone that maybe if you woul d have
done sonet hing el se, you wouldn't have had to use force

against them O nmaybe now they've hurt or killed an
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of ficer.

O maybe you've now turned what was sonet hi ng
smal | and coul d be handl ed by a couple officers nowinto
a day-long call-out with 20 different officers and
command staff and sonething small becane super
conpl i cat ed.

"' m giving you, obviously, sonme for instances
there, but the main idea that |I'mtrying to get across is
we teach these policies in the classroom but then we put
theminto action and conmt themto nuscle nenory by
taking themout in the street and give them scenario
training so they practice what they learned. That's how
you commt sonething to nenory.

And then when they find thenselves in a real
life situation, they say, "Hey, |'ve been through this
before. | trained in this policy. | trained in this
scenari o, and | know sonething that m ght work or
sonet hing that m ght not work." It goes both ways.

And that's ny expectation of field-scenario
training. It really hel ps you put those practices into
effect, and it can help an officer beconme nuch nore
successful than sinply reading a policy.

Q And is it your opinion that the absence of
field-scenario training as discussed in the various

docunents and depositions in this case was a factor in
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the -- the actions by Deputy Eck and the ot her deputies
that originally arrived on the scene that did not follow
Policy 428? They pulled their guns. They yelled
conmands.

In other words, do you connect the absence of
field-scenario training with what actual ly happened in
the field with Deputy Eck, Deputy Aguirre, Deputy Thor pe,
Deputy Saechao?

A. | do. Because if you | ook at what happened in the
scene and how they decided to initially handle that and
where it started to go wong, and then what nade it
worse, now what if we had given sonewhat of a simlar
training scenario.

Obvi ously you can't design a training scenario
t hat covers 100 percent of the things an officer, deputy
may uncover out in the field. However, you can help them
learn a skill and be able to practice that skill and to
put those skills to use out in the field.

And that's why you need that field training
that really enphasizes the departnent's expectations;
what does the manual say, and this is what we expect out
of you.

Q Let nme |l ook over ny list of questions. | have a
fewleft. Let nme try to pick the ones that are

significant here.
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Wth regard to your experience and expertise
and dealing with persons with suicidal ideation, is it --
| don't want to say typical -- or is it appropriate in a
ci rcunstance where you're -- an officer is facing or
interacting wwth a person who has expressed sui ci dal
i deation to pull their weapon and point it at then? And

if you need to elucidate that a little bit, please

go ahead.
A. There are situations -- and | can think of themin
real life, and | can think of themalso in training --

where soneone i s expressing suicidal ideation, but the
nmet hod that they've chosen or the tool that they've
chosen or the design that they've chosen to end their
|ife now places the officer in danger.

There are reasonable actions that we train
officers to keep thenselves safe. And nowif we get to a
situation where | have a team of officers dealing with
soneone that is holding a gun to their head -- and | can
t hi nk, we've done this in training and it's been in real
life -- a person sitting in a park on a park bench and
they got a gun held to their head, or | renenber one
hol di ng under the neck, and whether we designed it and
trained it or whether we actually see this in the field
inreal life, | do not want any officer killed because

they were not prepared to use deadly force in that
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si tuation.

I f sonmeone's going to armthensel ves and t hey
are prepared to take their owmn life, | think it's very
reasonabl e to consider that they mght al so do one of two
things: Either take you with them neaning shoot at you;
or, two: To present the weapon in your direction, and
then we get into the suicide by cop that we discussed
earlier.

So neither one of those scenarios is ideal.

In fact, they're very difficult and hard for any officer
to deal with, having to use |lethal force agai nst soneone
that's threatening their own life.

But in the situation like that, there are
met hods that an officer nust take to protect thensel ves.
And if that means pulling out your weapon just in case
t he subj ect decides that you're next and you have to
defend your life, I"'mnot going to ever deny an
opportunity for an officer to save their own life or that
of their partner.

Q Thank you. That's hel pful

And could we then just briefly extrapol ate the
principles or conflicts you just enunciated with the
situation with M. Hennefer at the begi nning of the
incident in this case.

It's nmy understanding that he never threatened
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any of the deputies. He never used a weapon or anything
to assault any of the deputies. And he drove the vehicle
slowy forwards and backwards, but not in a manner to try
and strike an officer.

In that situation where they hear himexpress

a suicidal ideation |ike "Just shoot ne," was that an
appropri ate place where they could -- they should pul
they're guns out to protect thenselves? |[|f not, how was
that different fromwhat you just described?

A.  That would not be an appropriate tine to you pul
your gun and point it at the subject. As | expl ai ned
several tines in the report, that was an i nappropriate
overreaction to the facts that the officer was given.

Deputy Eck was up at the vehicle, and now
M. Hennefer's refusing to get out of the vehicle. He's
refusing to obey the commands. | understand that.

And there are reasonable officer safety
concerns. And Matt and | discussed this earlier. | do
not at all deny that the officer saw the red dot sight
within the vehicle. | also do not deny that there was,
potentially, a knife between the seat and the consol e.

But | also have to rely on the idea that
M. Hennefer was actually fairly passive. And what |

mean by that is, he made no active aggressive noves

towards the officers. He didn't pull the knife and then
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try to threaten the officer in order to force the suicide

by cop. He didn't say anything about, "I'mgoing to now
attach ny red dot sight to this gun I've got, and |I'm
going to take you out."

There was di scussi on of himreaching around
the vehicle. | fully recognize the officer safety
concerns there. 1n general we do not want soneone
reaching around in a vehicle. But if what you're
reaching around for is a knife, that's a |ot easier to
deal with than soneone reaching around and pulling out a
gun. Knives can be dealt with at a distance.

And you have the advantage as an officer.
You're armed with a firearm and you just maintain your
safe distance. And if sonmeone gets out of a car with a
knife in their hand, I'"'mgoing to address them [|'m
going to tell themto drop the knife.

This is not a tine for deescalation. This is
a tinme for command and control, which | discussed
earlier. This is atine for pull out ny weapon and
pointing at the subject or have it at the low ready. And
warning themif they cone closer to ne, | wll use |ethal
force to stop them O if they conme close to ny partner
|"mgoing to protect nmy partner or nmenber of the public.

So that's, obviously, a tine we need to give

the warning and tell soneone the consequences of

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 197

Focus Litigation Solutions



David Sweeney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

violating that.

It was interesting to nme in reading
Deputy Eck's report and statenent and his deposition that
he was aware of the red dot sight, but by far the knife
seened to be his biggest concern. | know that he | ooked
in that vehicle. He said that he did. He noted what he
observed. He was unable to | ocate any other weapon. So
| think the knife is the biggest concern for him

So if sonmeone's just sitting in a vehicle and
they're just driving away -- so we have a coupl e
m sdeneanors here. W have, potentially, the initial
trespassing, technically a crine but probably not
sonet hi ng that sonmeone's going to be arrested for.
agree wth let's just release himto the famly nenber.

W al so have the m sdeneanor of, potentially,
DU on drugs. That's a little nore serious because you
potentially have a threat to the public if you're driving
while you're on drugs. But, again, it's a m sdeneanor.

So what is he protecting hinself against
there? | still don't knowto this day. He correctly
notes that the vehicle drives slowy up and down the
street.

And | et ne get back to these what | cal
passive actions by M. Hennefer. He's not trying to run

an officer over; he's not spinning his tires; he's not
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speedi ng at high speed; he's not ramm ng through the
vehicle. He obviously seenmed confused and affected by
use of drugs and/or his nental health.

Consequently, he drives slowy up and down the
driveway until he gets -- or up and down the road until
he gets stuck. To ne, pulling a weapon in that case is
an officer overreacting. It's an officer that found
soneone di sobeying their orders, but if you' ve been up to
the vehicle already and you' ve spent tine with him
you've talked to himface to face; you even handed a cel
phone back and forth as you talked to soneone on the
ot her line; you wal ked al ongsi de the vehicle.

You nentioned that as the vehicle's going up
and down, clearly the officer safety considerations
weren't high enough to require soneone to now yell and
scream and point guns at soneone.

| think it clearly nade the situati on worse
for M. Hennefer and really rendered hi munable or
unwi lling to conply further. That's, kind of, ny
assessnent of the officer safety concern and the inproper
pulling of the weapon and using it to threaten
M. Hennefer.

You can't shoot soneone for commtting a
m sdeneanor. And he never stated that his life was in

danger and that he would then use |lethal force in order
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to protect it.

Q Sinple question: Was the nere presence of a knife
in the truck a crimnal violation? In other words, is it
against the law to have a knife in the truck?

A. Not that |I'maware of.

Q | just want to clarify. Early on in your
testi nony you were asked sone questions about your own
personal experience with situations sonmewhat akin to that
wth M. Hennefer where you're dealing with -- you
one-on-one, dealing with persons who are intoxicated
and/ or have nental health issues.

And | just wanted to clarify for the record.
Do you actually have personal instances where you
successfully deescal ated and tal ked down a person who was
i ntoxi cated and/or nmentally ill?

A. Yes. Plenty of personal exanples.

Q Are there any of the dos and don'ts in Policy 428
that you recall offhand that were nmethods or techniques
that you enployed in those personal circunstances where
you did tal k down or resolve peacefully a person who was
intoxicated or nentally ill?

A. Yes. There were several things that | | ooked at
in that policy that I have found personally to help ne or
a teamthat |'min command of be successful and -- and

gain a good outconme. And for ne, a good outcone neans
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1 you still acconplish your |aw enforcenent purpose and you

2 didn't have to hurt anybody to do it and no officer got

3 hurt.

4 Q Do you recall any of those particular dos and

5 don'ts that you thought were really -- stand out in your

6 m nd as being nost inportant to your interactions with

7 t he peopl e you descri bed?

8 A. Sure. There's plenty of themhere. | like the

9 definition of a person in crisis. 428.1.1. "A person

10 whose | evel of distress or nental health synptons have

11 exceeded the person's internal ability to nanage his or

12 her behavior or enotions.”

13 This clearly applied to M. Hennefer. He fell

14 right into this scenario, both because of his use of

15 narcotics and his nmental ill ness.

16 So it's good to recogni ze soneone that m ght

17 be suffering frombeing in crisis. And it hel ps ne

18 remenber many of the people that |'ve dealt with. And we

19 al ways have a saying in police work that to us it's just

20 another day. |It's just another call. But this person

21 that you're dealing with, this m ght be the worst day of

22 their life. And it always behooves ne to renenber that.

23 So | like that definition in 428.1.1.

24 Let's nove on. 428.3. The signs of nental

25 i1l ness or person in crisis. | won't read all those, but
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just know that in 3, it's been ny personal experience and
my training experience that | can see all of these
categories, A through J, at one point or another in
scenarios that |I've been a part of, whether in real life
or intraining. And it's good for officers to keep those
i deas in mnd.

428.4, this is one of the biggest changes. |
tal ked about going to crisis intervention training three
times in nmy career. Three 40-hour classes. And this is
t he bi ggest change | saw between ny two earlier classes
wth the Seattle Police Departnent and ny | ast class that
| went to with the Oregon State Police Departnent.

It becane apparent to ne that the Corvallis
Police Departnment did a great job working with community
resources to provide those people an opportunity to cone
and nmeet with police officers and to kind of outline sone
of the difficulties and issues that people in crisis can
experi ence and how officers can help them

Not only that, we actually had people who were
suffering currently fromnental health issues, and they
cane and tal ked to us about what worked for themin
dealing with | aw enforcenent and what didn't work.

And those were good things for ne to keep in
mnd. So | can appreciate that part of the policy, that

you want to collaborate with nental health professionals
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to devel op that education response protocol. That's
excel | ent | anguage.

Certainly 428.5, | think it's really inportant
to recogni ze that people under the influence of alcohol
or drugs nmy appear very simlar to soneone who's in a
mental health crisis. Wich one is it? Sonetines we
don't know, and quite often, frankly, it's a conbination
of both of them

| wsh that 428.5 (a) was nore prom nently
featured, particularly with Deputy Eck. But, frankly,

a lot of the deputies at the scene to recognize that do
we have a nental health crisis here? 1Is this why he's
behaving a certain way? |Is this why he's refusing ny
order to get out of the car? |Is this why he's driving up
and down the road?

And if you refrane those things and you nove
away from "OCh, this guy's disobeying ne. | get to pul
my gun," and you realize, "Ch, wait a second. Wat we
have is sone type of nental health crisis,” and then
| ater you | earn about the narcotics use, those go hand in
hand. And if you keep that in mnd, that m ght help you
be nore successful and possibly avoid escal ati ng rather
t han deescal ating, which |I've tal ked about several tines
t oday.

| appreciate (b) there. To get backup
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deputies and specialized resources. | actually thought
t hat Deputy Saechao did a good job with that. Wat |

wi sh that he had done better is the second part of (b)
using conflict resolution and deescal ati on techni ques to
stabilize the incident as appropriate with M. Hennefer.

But I wish that he had recognized that it's
going to be difficult for himto get through, to reach
M. Hennefer to communicate with himon a one-on-one
basi s when the subject's worried about guns and dogs,
right? Wich one's nore inportant to himat that tinme?
Probably the guns and dogs, and you're not going to get
a | ot of cooperation when his mnd is focused on, "I'm
going to get shot" or "I'mgoing to get bit."

(d), Matt and | tal ked about getting the RAP
sheet, but | didn't see any nention in any of the
deputies' statenents that they attenpted to determne if
M. Hennefer was the registered ower of a firearm That
woul d have been sonething that m ght have been hel pful
for themto know.

W tal ked about (e) before. Again, it's
telling you -- it's telling the officer, renenber, that
their nmental and enotional state and potential inability
t o understand commands or to appreciate the consequences
of his or her action or inaction as perceived by the

deputy, it's inmportant for deputies to take this into
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1 account and renenber that.

2 That m ght be why soneone is not cooperating

3 with you. |t mght be intentional, but it m ght be

4 because they can't understand your conmmands.

5 (h), clearly I wish that Deputy Eck and the

6 ot her respondi ng deputies, and, in fact, comrand staff

7 had determ ned the nature of any crine. |f everyone

8 coul d just back up a second, calmthings down and

9 realize, "Wait a sec. W're dealing with a m sdeneanor

10 subject here. Do we really need everyone pointing guns

11 at hin? Yelling at hinf? Dogs barking? Are we creating

12 a situation and making it worse when we're dealing with a

13 coupl e m sdeneanor s?"

14 When we get into Section 428.6, clearly the

15 description of deescalation | like. | can identify with

16 nost all of these bullet points here. | won't read them

17 all, but I think that this section really captures the

18 i dea of what things m ght be successful for an officer to

19 successfully negotiate these circunstances. Soneone in

20 crisis, especially when they're conbined with drug and

21 al cohol use.

22 And Matt and | discussed this generally. And

23 | think you and I even touched on it too. Yes, that is

24 sonewhat problematic | anguage. M ght an officer say,

25 "Now, | don't have to do any of these things because | ook
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at these words up here. It just says, | should generally
do this. It doesn't say that | have to."

If an officer relies on that |anguage, they're
really selling thenselves and the public short. They're
going to find thenselves in situations where they're nore
unsuccessful than they are successful, because |I believe
it's my experience, it's ny training, that these things
that you see here in 428.6, if they had been used nore
effectively during this scenario, we mght have seen a
successful outcone.

Q Thank you. Do you have anything further?

A | -- you know, I'mnot going to get into as nuch
detail. | can tell it's probably time to wap this up,
but let's just say I -- | -- 1 think this is areally

well-witten policy other than sone of the "shoul ds"
rather than "shall."

But that being said, | like the section on
supervi sor responsibilities. And then it's really
inportant to follow up after these events to nake sure
that we recogni ze what we could do better in the future.
That's how you help officers learn: Create a good
after-action report and discuss it with everyone who was
there at the scene and say, "Ckay. Here's what we did
right on this. But let's be critical of ourselves so we

can do it better next tine. Here's what we did wong."
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1 And |'"'mof the mnd that this can help a

2 depart nent becone nore successful in dealing with people

3 in crisis.

4 Q Do you recall in these after reviews that there

5 was testinony that no after-action report was prepared

6 about this incident?

7 A. | do renenber that. Deputy Miullins prepared an

8 after-action report, but it's part of her role as the

9 crisis negotiator. What this is talking about is hel ping

10 everyone at the scene get better by doing this

11 after-action report. Involve nore people in it, not just

12 t he negoti ator.

13 Q So ny question is: Do you think the Yuba County

14 Sheriff's Departnent should have done a nore conpl ete,

15 nore thorough after-action report after this incident?

16 A, Yes.

17 Q Al right. And last question: 1Is it your opinion

18 that had the deputies that responded to the incident

19 scene been nore properly trained in Policy 428, in

20 particul ar nore classroomand field scenario training,

21 that there's a good likelihood that M. Hennefer would be

22 alive today?

23 A. Yes, | do believe that. | thought that their

24 training records -- particularly the newer officers that

25 were first on the scene -- really showed deficiencies in
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1 the anmount of training that they've received.
2 You can't just rely on, "Well, he went to the
3 acadeny a few years ago. They should be good to go."
4 No. You should keep up with your training every year and
5 i ncorporate that field training to really help the adult
6 | earner put those practices into action so that they can
7 hel p them make better choices next tine.
8 MR. DWER M. Sweeney, thank you. | have no
9 further questions. M. G o0ss?
10 MR. GRCSS: Not hing el se.
11 MR. DWER  Thank you so nmuch for com ng today.
12 Thank you, Matt.
13 MR. GROSS: W can go off the record.
14 THE REPORTER: Can | just ask you guys on the
15 record if you want transcripts.
16 MR GROSS: 1'Il take one.
17 MR. DWER Yes. | just need the el ectronic PDF.
18 No i ndexes. No nothing. Bare bones. And I'min no
19 hurry. W need it by the end of Decenber, sonething |ike
20 that. There's no hurry.
21 THE REPORTER. El ectronic okay for you?
22 MR GROSS. Yes. And then I'll have ny assi stant
23 send over the exhibits.
24 (The deposition concluded at 4:26 PM)
25 ---000- - -
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transcript of ny deposition; that | have made such
corrections as noted herein in ink, initialed by nme, or
attached hereto; that ny testinony as contained herein as

corrected is true and correct.

EXECUTED this day of

DAVI D SVEEENEY
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COUNTY OF NEVADA ]

|, the undersigned, a Certified Shorthand
Reporter in the State of California, hereby certify that
the witness (if applicable) in the foregoing deposition
was by nme renotely sworn to testify to the truth, the
whol e truth, and nothing but the truth in the
within-entitled cause; that said proceeding was taken at
the tine and place therein stated; that the testinony of
said witness was reported by ne, a disinterested person,
and was thereafter transcribed under ny direction into
typewiting; that the foregoing is a full, conplete, and
true record of the said testinony; and that the
wi tness(if applicable) was infornmed of his/her
opportunity to read and, if necessary, correct said
deposition and to subscri be the sane.

| further certify that I amnot of counsel or
attorney for either or any of the parties in the
f or egoi ng proceedi ngs and caption naned, or in any way
interested in the outconme of the cause naned in said

capti on.

Dated this 13th day of Novenber, 2024

CHRI STI NE BEDARD, CSR NO. 10709

Estate of William Hennefer, et al. v. Yuba County, et al. Page: 211
Focus Litigation Solutions



David Sweeney

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOCUS LI Tl GATI ON SCOLUTI ONS
400 Capitol Mall, Suite 1450
Sacr anent o, CA 95814
916. 228. 4593
Focuslitigationsol utions.com
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DT Sweeney Consul ting
4616 25th Avenue NE, Suite 156
Seattl e, WA98105

Case: Hennefer vs. Yuba County
Deposition of DAVI D SWEENEY
Deposition taken: Novenber 6, 2024

Dear DAVI D SVEENEY

Pl ease be advised the original transcript of
your deposition is ready for your review.

You may either call nmy office to nmake
arrangenents with ne to read and sign the original
transcript, or you may contact your attorney or the
attorney who arranged for you to be present at your
deposition. |If they have ordered a copy of the
transcript, you may review their copy and nake
corrections by indicating on a separate sheet of paper
t he page and |ine nunber and the word or words you w sh
to correct. Please then sign your correction sheet at
the bottomand return it to the above address.

As this is a civil action, you have 35 days
fromthe date of this letter to read, correct, if
necessary and sign your transcript. It wll then be
seal ed and sent to the exam ning attorney pursuant to the
appl i cabl e | aw.
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sti ne Bedard
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continually (3)
continue (9)
contractor (3)
contrary (1)
contribution (1)
control (13)
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delusional (4)
delusions (1)
demographic (1)
demonstrate (2)
deny (3)
DEPARTMENT (69)
departments (8)
department's (3)
depending (2)
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device (2)
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difficult (27)
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difficulty (3)
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direct (6)
directed (3)
direction (4)
directions (1)
directly (2)
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discuss (7)
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discussing (4)
discussion (12)
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documented (2)
documents (9)
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effective (5)
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eight (1)
either (12)
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element (2)
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employed (1)
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en (1)
enacted (2)
encompass (1)
encounter (11)
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encouraging (1)
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ended (3)
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engine (1)
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ensure (2)
enter (1)
entered (2)
entering (1)
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entrance (1)
entries (3)
entry (1)
enunciated (1)
environment (2)
equipment (3)
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erratically (4)
escalated (5)
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escalation (1)
escort (1)
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evaluating (1)
event (1)
events (5)
eventually (9)
evidence (46)
evidentiary (3)
exact (11)
exactly (11)
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excessive (2)
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EXECUTED (1)
exercises (1)
exhaustive (1)
Exhibit (16)
exhibited (1)
Exhibits (2)
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exigency (13)
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exiting (1)
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expectation (3)
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experience (58)
experienced (2)
experiences (1)
experiencing (7)
EXPERT (33)
expertise (6)
experts (3)
expert's (2)
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explanation (6)
explanations (1)
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expressing (6)
extends (1)
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extrapolate (1)
extreme (1)
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faced (6)
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facing (2)
fact (16)
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factors (2)
facts (19)
factual (2)
fail (1)
failed (3)
failure (1)
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far (10)
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federal (2)
feel (5)
feeling (3)
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flinch (1)
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s.com (2)
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following (2)
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form (5)
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formulate (1)
forth (7)
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found (14)
four (13)
four-day (1)
fourth (1)
frame (3)
frankly (2)
free (5)
front (8)
fulfill (2)
full (2)
fully (6)
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further (15)
future (1)

<G>
gain (5
gained (1)

gather (1)
gauge (1)
gear (2)
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generality (1)
generalization (1)
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gestures (1)
getting (12)
give (42)
given (18)
giving (2)
go (99)

goal (11)
goal-oriented (4)
goes (7)
going (138)
Good (31)
goodbye (1)
Gooseneck (1)
gosh (1)
govern (1)
grabbed (1)
grade (1)
graded (2)
graduate (1)
great (6)
greater (4)
Green (2)
grenade (2)
groin (1)
GROSS (124)
ground (4)
grow (1)
growing (2)
guarantee (1)
guarding (1)
guess (21)
guesses (4)
guessing (4)
guideline (1)
guidelines (1)
gun (21)
guns (20)
guns-out (1)
quy (6)

guys (3)
quy's (5)
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<H>

half (3)

hall (3)
hallmarks (3)
hallway (1)
hamper (2)
hand (5)
handcuff (1)
handcuffs (2)
handed (1)
handle (9)
handled (3)
handles (1)
hands (8)
hands-on (3)
hanging (4)
happen (5)
happened (17)
happening (3)
happens (2)
happy (2)
harbor (2)
hard (11)
harder (4)
harm (4)
harm's (2)
Harvard (1)
hate (1)
hatred (1)
hazard (6)
hazards (1)
head (8)
health (24)
healthness (1)
hear (9)
heard (10)
hearing (1)
heart (3)
heartbeat (1)
heavily (2)
heavy (1)
heck (1)
hectic (1)
height (1)
held (4)
helicopter (1)
help (41)
helped (2)
helpful (3)

helping (2)
helps (3)
HENNEFER (182)
Hennefer's (45)
hereinafter (1)
hereto (1)
hesitate (4)
Hey (10)
hidden (1)
high (3)
highly-trained (1)
highs (1)
Highway (1)
hired (3)
higher (1)
history (9)
hit (1)

HNT (2)
hold (11)
holding (3)
holds (3)
holster (1)
home (1)
homes (1)
honest (4)
honesty (1)
hope (3)
hopefully (3)
horses (1)
hospital (3)
hostage (8)
hour (15)
hours (17)
house (5)
houses (1)
hover (1)
human (1)
hunches (2)
hundred (2)
hundreds (3)
hurry (3)
hurt (8)
hurting (1)
hypothetical (6)

<|>

idea (17)
ideal (1)
ideas (4)

ideation (11)
ideations (1)
identified (2)
identify (3)
identifying (1)
ignore (1)

il (2

illness (8)
imagine (3)
immediate (8)
immediately (3)
impact (1)
impaired (2)
impatient (1)
impediment (1)
impediments (2)
implement (1)
implies (1)
important (10)
impossible (3)
impression (1)
improper (1)
inability (2)
inaccurate (1)
inaction (1)
inactions (1)
inappropriate (1)
incapacitating (1)
incident (48)
incidents (1)
include (1)
includes (1)
including (1)
incomplete (1)
incorporate (7)
incorporated (2)
Incorrect (1)
incorrectly (1)
indexes (1)
indicate (5)
indicated (1)
indicates (1)
indicating (1)
indication (3)
indications (2)
individual (10)
individually (1)
individuals (4)
individual's (2)

inexperienced (2)
inferences (1)
influence (27)
influenced (1)
inform (1)
information (57)
informed (1)
ingested (1)
in-house (1)
initial  (12)
initialed (1)
initially (10)
initials (2)
injured (2)
ink (1)
innocent (3)
In-person (2)
insert (5)
inserting (2)
in-service (1)
inside (9)
instance (2)
instances (2)
institution (1)
instructed (1)
instruction (2)
instructor (1)
instructor-level (1)
instructors (2)
intel (3)
intelligence (8)
intend (2)
intended (1)
intent (3)
intention (2)
intentional (1)
interact (1)
interacted (1)
interacting (3)
interaction (3)
interactions (1)
interested (2)
interesting (5)
interfere (5)
interfering (2)
interject (1)
internal (1)
interpretation (1)
interpreted (1)
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intervention (16)
intoxicated (3)
intoxication (4)
introduce (1)
investigate (7)
investigated (1)
investigating (1)
investigation (7)
investigator (1)
involve (2)
involved (12)
involves (1)
irrelevant (1)
iIsand (1)
issue (11)
issued (1)
issues (19)
issuing (1)
item (3)

items (4)

its (2

<J>

JAH (2)
jail (2)
January (1)
jaywalker (2)
jeopardy (1)
job (14)
JOSEPH (1)
judging (1)
judgment (2)
JUH (1)
jump (2)
jumping (1)
juncture (1)
jury (2
justify (1)

<K >

K9 (7)
K9 (1)
keep (19)
keeping (2)
kept (5)
Kevlar (1)
key (6)
kids (1)
Kill (14)

killed (4)
Killing (2)
kills (1)
kind (30)
knew (10)
knife (41)
Knives (1)
knocking (1)
know (123)
knowledge (8)
known (5)
knows (3)

<L>

labeled (1)
lack (3)
lacking (1)
lacks (1)
lamas (1)
landscape (1)
lane (1)
language (16)
laps (1)
large (7)
late (2)
latest (1)
launch (1)
launcher (1)
LAW (130)
laws (3)
lawsuit (2)
lay (1)

lead (5)
lead-in (1)
leads (4)
learn (5)
learned (4)
learner (1)
learners (1)
learning (3)
leave (14)
leaving (1)
leeway (3)
left (4)

legal (15)
legislation (2)
legidators (1)
legidlature (3)
lengthy (1)

Leno (1)
less-lethal (10)
lessons (1)
LETA (1)
lethal (9)
lethargic (1)
letter (3)
letting (1)
level (7)
levels (4)
Lexipol (11)
Lexipol's (1)

life (20)
life-saving (2)
likelihood (1)
liken (1)
Likewise (1)
limit (3)
line (21)
lines (1)

list (2)
listen (1)
listened (2)

little (16)
lived (1)
lives (3)
local (1)
locate (3)
located (2)
locations (1)
locked (1)
log (1)
long (15)
longer (1)
long-time (1)
long-winded (2)
look (39)
looked (6)
looking (30)
looks (1)
loops (1)
lose (1)
loss (2)

lot (19)
loud (1)
love (2)
low (1)

LIEUTENANT (3)

LITIGATION (2)

lower (1)
lows (1)

lumped (2)
lunch (4)

<M >

Madam (1)
magnification (3)
main (1)
maintain (2)
making (12)
Mall (2)
MALLORY (1)
manage (1)
management's (1)
mandatory (1)
maneuver (1)
maneuvers (1)
manic (1)
manner (2)
manual (24)
manuals (8)
map (3)
mapping (1)
maps (2)

mark (1)
massive (1)
master (2)
matched (1)
materials (1)
math (2)

Matt (33)
matter (10)
MATTHEW (2)
McGuire (1)
mean (21)
meaning (5)
means (16)
meant (2)
measurements (1)
measures (3)
measuring (1)
medical (38)
medically (1)
medical's (1)
medicine (1)
medics (1)
meet (3)
meeting (1)
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member (10)
members (26)
memories (1)
memory (4)
mental (34)
mental-health (1)
mental-illness (1)
mentally (2)
mention (10)
mentioned (16)
mere (1)

met (5)

meth (1)
methamphetamine
(15

method (5)
methods (8)

mgr oss@por ter scott.co
m (1)

middle (7)
MILLION (5)
mind (27)
mindset (1)
mine (1)
minimize (1)
minimum (2)
minute (1)
minutes (11)
mirror (1)
misdemeanor (9)
misdemeanors (3)
missed (1)
misstates (2)
mistake (3)
mitigate (3)
mobile (1)
Model (2)
money (1)
months (3)
mood (1)
MORAWCZNSKI (2)
M-O-R-A-W-C-Z-N-S
K-l (2)

morning (4)
motions (1)
mounted (3)
mouthful (1)
move (31)
moved (6)

movement (10)
movements (1)
moves (3)
moving (21)
MULLINS (11)
multiple-part (1)
multi-tier (1)
muscle (1)

<N>

nail (1)
name (4)
named (3)
names (1)
narcotic (2)
narcotics (19)
narrow (3)
NATALIE (2
nation (1)
nature (2)
navigate (1)
NE (1)

near (5)
nearby (1)
necessarily (4)
necessary (8)
neck (2)
Need (35)
needed (7)
needing (1)
needs (2)
negative (1)
negatively (2)
negligence (4)
negotiate (6)
negotiating (3)
negotiation (6)
negotiations (5)
negotiator (9)
negotiators (1)
neither (1)
nervous (2)
nervousness (1)
Nevada (3)
never (26)
new (7)
newer (1)
NH (2)
NICHOLAS (1)

night (1)

nine (2)

Ninth (2)

noise (2)
noncompliance (1)
noncompliant (1)
non-threatening (1)
norm (1)
normally (1)
northbound (2)
notations (2)
noted (6)

notes (1)

Notice (1)
November (6)
number (16)
numbered (1)
numbers (1)

<0O>

o0o (4)

obey (2)
object (6)
Objection (58)
objections (2)
objective (9)
Objectivity (1)
obligation (2)
observation (6)
observations (9)
observe (2)
observed (7)
observes (1)
obstacle (1)
obstacles (1)
obstruct (4)
obstructs (1)
obtain (2)
obtained (1)
obvious (2)
obviously (15)
occurred (11)
occurs (4)
offer (4)
offering (1)
offhand (2)
Office (5)
officer (147)
officer-involved (1)

officers (109)
officer's (9)
OFFICES (1)
oftentimes (1)
oh (12

okay (25)
once (9)
one-on-one (2)
ones (2)
one's (1)
one-third (2)
one-week (1)
ongoing (1)
online (5)
000 (2)

open (5)
opening (1)
operating (1)
OPERATOR (4)
opine (4)
opined (1)
opinion (42)
opinions (13)
opportunity (6)
opposed (1)
opposite (4)
optic (21)
optical (1)
optics (1)
options (3)
orbits (3)
order (27)
ordered (1)
orders (7)
ordinance (1)
Oregon (5)
organization (1)
organizations (2)
original (3)
originally (1)
outcome (5)
outer (1)
outline (2)
outranked (1)
outside (1)
overal (1)
overcame (1)
overdose (1)
overdosed (1)
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overhead (1)
overreacting (2)
overreaction (1)
oversaw (2)
overstated (1)
overwatch (1)
owner (3)

<P>

P.O ()

PA (6)

Page (31)
pages (2)
pain (1)
paper (2)
papers (3)
paragraph (7)
paramount (1)
paranoia (2)
park (2)

part (19)
participate (1)
participated (1)
participating (1)
particular (18)
particularly (9)
parties (2)
partner (3)
partnership (1)
parts (1)
party (1)
pass (3)
passifail (2)
passed (4)
passes (7)
passive (2)
pat (1)
patches (1)
pat-down (6)
path (1)
pathology (1)
pathway (3)
patient (1)
PATRICK (7)
patrol (7)
patty (1)
pause (2)

pay (3)

PDF (2)

pdwyer @pdwyerlaw.c
om (1)

peace (3)
peacefully (2)
peer (1)
peer-reviewed (4)
Penal (3)
penalty (1)
Penn (1)
people (70)
pepper (1)
perceived (7)
percent (24)
percentage (4)
perception (1)
Perfect (2)
performance (1)
period (3)
periods (3)
perjury (1)
permissive (1)
permitted (1)
person (60)
personable (1)
personal (12)
personally (2)
personnel (13)
persons (2)
person's (6)
perspective (3)
persuade (3)
persuaded (2)
persuasion (3)
PG&E (1)
phase (1)
phases (1)
phone (16)
phones (4)
photograph (1)
photographs (5)
photos (1)
phrase (8)
physical (10)
physically (9)
pick (4)
picture (7)
pictures (3)
piece (2)
pieces (1)

pigs (1)

pills (2)

pistol (1)
pistols (4)

place (13)
placed (5)
places (1)
placing (3)
Plaintiff (6)
plaintiff-involved (1)
PLAINTIFFS (1)
Plaintiff's (1)
plan (7)

plane (7)

plants (1)

play (1)

Please (9)
plenty (3)

PM (3

pocket (1)
pockets (2)
point (56)
pointed (7)
pointing (6)
points (4)

pole (2)

poles (2)

police (81)
PoliceOne (1)
police-practices (1)
police-related (1)
policies (11)
policing (2)
Policy (58)
polite (1)
political (1)
poorly (1)
poorly-trained (1)
pop (1)
populated (1)
population (1)
PORTER (1)
portion (3)
portions (1)
pose (1)
positioned (1)
positions (1)
possessing (2)
possibilities (2)

possibility (7)
possible (7)
possibly (15)
POST (13)
potential (10)
potentially (5)
power (6)
PR (1)
practical (1)
practically (1)
practice (9)
practices (11)
preached (1)
precinct (1)
preclude (5)
preclusion (1)
prefer (3)
preferable (1)
premises (1)
preparation (2)
prepare (4)
prepared (7)
prerogative (2)
presence (7)
present (12)
presentations (1)
presented (5)
presenting (2)
pressure (1)
pretty (7)
prevent (6)
prevents (1)
previous (1)
previously (6)
price (2)
primarily (1)
primary (2)
principles (1)
print (2)
prior (12)
priority (2)
private (2)
probable (17)
probably (26)
problem (5)
problematic (3)
procedural (1)
procedure (1)
proceed (2)
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proceeding (1)
proceedings (1)
process (2)
produced (2)
product (1)
professional (3)
professionals (1)
prognosis (1)
program (4)
progress (1)
prominently (1)
promoted (2)
prone (1)
proof (3)
proper (4)
properly (3)
property (3)
proportion (2)
protect (13)
protected (1)
protecting (1)
protection (1)
protocol (1)
prove (4)
provide (13)
provided (11)
provides (3)
providing (1)
provocative (1)
provoke (7)
provokes (1)
provoking (1)
psychiatric (1)
psychiatrist (1)
psychologist (1)
psychology (2)
public (12)
publications (1)
publish (1)
published (4)
pull (8)

pulled (7)
pulling (8)
purchasing (1)
purpose (15)
pursuant (2)
pursuits (1)
purview (1)
pushing (1)

put (33)
puts (2)
putting (1)

<Q>
qualified (4)
question (136)
guestioning (3)
questions (16)
question's (1)
quick (2)
quicker (1)
quickly (1)
quite (9)
quote (1)

<R>

radio (1)
raise (2)
raised (3)
raising (2)
ramming (1)
ran (2)
range (2)
rank (1)
ranks (1)
RAP (4)
R-A-P (1)
rational (2)
RAYMON (2)
reach (2)
reached (1)
reaching (8)
react (1)
reaction (2)
read (27)
reading (13)
ready (2)
real (7)
realistic (1)
reality-based (1)
realize (4)
really (55)
realm (1)
real-world (2)
rear (1)
reason (7)
reasonable (70)
reasonableness (1)
reasonably (3)

reasonably-trained
(1)

reasoned (1)
reasons (1)
rebut (1)
Rebuttal (4)
recall (27)
recalling (1)
receive (2)
received (8)
receiving (1)
Recess (5)
recognition (1)
recognize (18)
recognized (3)
recognizes (1)
recommend (3)
recommendation (3)
recommendations (2)
recommended (4)
record (24)
recording (1)
records (4)
red (41)
reduced (2)
reducing (1)
refer (4)
reference (6)
referenced (3)
references (3)
referencing (3)
referred (2)
referring (3)
refers (5)
reflect (1)
reflected (2)
refrain (2)
reframe (2)
refused (3)
refuses (1)
refusing (7)
regard (3)
regarding (8)
regardless (1)
regards (7)
registered (1)
regular (2)
rehashing (1)
Reiber (1)

reinforce (1)
relapsed (3)
related (3)
relating (1)
relationship (1)
relay (2
relayed (3)
relaying (1)
release (3)
relevance (1)
relevant (2)
relied (2)
relies (1)

rely (9)
relying (1)
remarks (1)
remember (42)
REMEMBERED (1)
remind (1)
REMOTE (2)
remotely (5)
removed (1)
render (1)
rendered (1)
renders (1)
repeat (5)
repeated (3)
repeatedly (1)
rephrase (4)
Report (92)
REPORTED (9)
Reporter (12)
reporting (5)
reports (8)
represent (1)
representing (1)
represents (1)
requested (6)
requesting (2)
requests (1)
require (5)
required (4)
requirement (1)
requirements (1)
requires (1)
requiring (1)
research (2)
resistance (2)
resistant (11)
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resisting (3)
resolution (1)
resolve (2)
resolved (1)
resources (4)
respond (4)
responded (6)
responders (4)
responding (5)
responds (1)
response (22)
responsibilities (4)
responsibility (2)
responsible (1)
responsive (1)
rest (2
restate (2)
restrictions (1)
restrictive (1)
result (3)
resulting (1)
retained (11)
retention (1)
retired (1)
return (1)
reverse (2)
review (13)
reviewed (8)
reviewing (5)
reviews (1)
rice (6)

rifles (2)
right (62)
right-hand (1)
Risk (3)
River (2)
road (23)
roadway (6)
ROGER (1)
role (5)

roll (2
rookie (1)
room (7)
roommate (1)
round (1)
rounds (1)
route (2)

rule (1)

rules (1)

rulings (2)
run (5)
running (2)
rural (5)

<S>
Sacramento (3)
SAECHAO (29)
Saechao's (2)
SA-E-C-H-E-O (1)
safe (14)
safely (7)
safer (1)
safety (38)
sake (1)

save (1)
saving (1)
saw (19)
saying (16)
says (11)

SBC (7)
SBC-intent (3)
SBC-related (1)
scenario (15)
scenarios (10)
scene (64)
scenes (1)
schedule (1)
schizophrenia (3)
school (1)
SCOTT (1)
scratch (1)
scream (1)
screaming (1)
screenshare (1)
se (D

sealed (1)
search (14)
searching (3)
seat (5)

seats (1)
Seattle (23)
sec (2)

second (9)
secondary (1)
section (11)
sections (3)
see (72)

seeing (7)

seen (11)
seizure (3)
seizures (1)
self-defense (1)
selling (1)
send (4)
sending (1)
seniority (1)
sense (4)
sent (4)
sentence (8)
sentences (1)
sentiments (1)
separate (2)
separated (2)
separating (1)
sequence (1)
sergeant (3)
sergeants (1)
series (1)
serious (4)
serve (2)
served (1)
service (1)
services (1)
set (2)

sets (2)
setting (6)
seven (1)
severe (1)
share (1)
sheepdog (1)
sheet (6)
SHERIFF (3)
sheriffs (1)
SHERIFF'S (52)
shield (4)
shift (4)
shoot (21)
shooting (6)
shootings (1)
shootout (1)
shop (1)
shoplift (1)
short (7)
Shorthand (3)
shortly (1)
short-sided (2)
shot (7)

shotgun (2)
shotguns (2)
shots (1)
shoulder (1)
shoulders (1)
shoulds (1)
shout (1)
shouting (5)
show (8)
showed (9)
shows (4)

sic (3)

side (5)

sight (12)
sighting (1)
sights (3)
sign (3)
signal (1)
significant (2)
significantly (1)
signs (2)
silhouetted (1)
similar (12)
simple (5)
smply (2)
Sincerely (1)
single (4)
sister (4)

st (1)
sitting (3)
situation (50)
situations (14)
situation's (1)
six (7)

skill  (5)
Skills (7)
skip (1)
sleeping (2)
dow (2)
slowly (6)
small (3)
smaller (1)
smart (2)
sniper (5)
sober (1)
Society (1)
solely (1)
solution (1)
SOLUTIONS (2)
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someone's (7)
something's (1)
somewhat (10)
son (1)
sooner (4)
sorry (11)
sort (7)
sounds (8)
sources (3)
south (1)
SPD (2
speak  (5)
speaking (2)
SPEAR (1)
specialized (1)
specialties (1)
specific (22)
specifically (7)
specifies (1)
specify (1)
speculate (4)
speculated (3)
speculating (1)
speculation (3)
speculations (1)
speculative (1)
speed (3)
speeding (1)
spelled (1)
spend (5)
spent (2)
spinning (1)
spoke (5)
spotter (1)
spray (1)
spurred (1)
SRA (3)
stabilize (1)
staff (6)
staffing (1)
stage (2)
stamp (2)
stance (1)
stances (1)
Stand (4)
stand-alone (1)
standard (13)
standards (5)
standing (4)

standpoint (1)
stands (1)
star (1)

start (13)
started (12)
Starting (2)
startle (1)
starts (2)
State (61)
stated (9)
statement (39)
statements (29)
STATES (8)
stating (10)
station (1)
statute (1)
statutes (3)
stay (3)
stayed (2)
staying (1)
steering (1)
STENOGRAPHICAL
LY (1)

step _(7)
Stepping (1)
steps (8)
stick (2)
sticking (1)
stir (1)
stood (1)
Stop (27)
stopped (1)
stopping (1)
stops (3)
Street (15)
strictly (2)
strike (1)
stuck (17)
student (1)
students (1)
studied (1)
studies (1)
sub (1)
subject (26)
subjective (8)
subjectivity (3)
subject's (1)
submit (1)
submitted (2)

subscribe (3)
subsection (1)
substance (5)
substitute (1)
success (1)
successful  (16)
successfully (5)
suffering (8)
suggest (1)
suggesting (2)
suggestion (1)
suggestions (2)
suicidal (22)
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INTRODUCTION:

| was retained by counsel for the plaintiff to review the case, Estate of William Hennefer v. Yuba
County, California in order to offer expert opinions based on my experience and training as a law
enforcement expert witness.

EXPERT’S QUALIFICATIONS:

| have 35 years of police experience, with 21 years as a police supervisor.

From March 2021 to March 2022, | was the Patrol Commander for the Oregon State University
Police Department. | was second in command overseeing 3 sergeants, 4 police officers, and 11
public service officers. In this role | was the incident commander for any unusual occurrences such
as high-profile arrests, mental health calls, sporting events with large crowds, fires, protest
demonstrations, etc. | was also responsible for approving arrests, search warrants, investigations,
use of force, collisions and reports written by patrol officers. Prior to working at OSU, | was a Watch
Commander for the Seattle Police North Precinct. In this position, | was actively engaged in the
direct supervision of eight (8) sergeants and sixty (60) officers. | was responsible for all patrol
activities of my personnelin the SPD North Precinct. As the watch commander, | was responsible
for incident command of unusual occurrences taking place in Seattle. In addition, | had overall
command and control for search warrants, arrests, use of force, collisions, pursuits, or any other
high-profile incident and/or arrest. | served as the incident commander for numerous large-scale
protest marches, riots and crowd disturbances within the City of Seattle.

| previously served as an Operations Lieutenant, Administrative Lieutenant for East Precinct, and
Acting Captain for the North Precinct of the Seattle Police Department. In all those assignments, |
was responsible for supervision of staff under my command. This included traffic stops, arrests,
reports, collisions, use of force, pursuits, and both emergency and general patrol response. After
the conclusion of the incident, my responsibilities included incident after-action reports as well as
command level review of high-profile incidents such as use of force, pursuits, collisions,
complaints, etc. After completing the command level reviews and after-action reports, my
responsibility included referrals for officers to training, to the Office of Professional Accountability,
and commendations or notations for improvement within subordinate’s performance reviews.
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As a member of the SPD Training Cadre, | have both received and provided hundreds of hours of
training in all aspects of patrol work. As a trainer, | instructed SPD officers and sergeants on both
team formation and tactical response to unusual occurrences, mental health calls, arrests of
armed suspects, barricaded suspects, or any other type of high-profile situation requiring a
multiple officer response team. Using both classroom instruction and role-playing scenarios, |
trained both line level staff and command staff on proper situational assessment, methods of
containment, less-lethal utilization, team formation, de-escalation, arrest procedures, etc. | have
been through three 40-hour Crisis Intervention Training (CIT) certification classes. As an officer, a
sergeant and as a lieutenant, | was regularly called out to the scene of crisis incidents with subjects
in distress. | was a member of the SPD Training Cadre, tasked with conducting scenario-based CIT
field training for numerous SPD employees, from Officer up to the Chief of Police. | also conducted
classroom CIT update training for all employees.

Previously, as a sergeant | have worked with Seattle Police Department Human Resources, Internal
Investigations, Patrol and SWAT. During my time as a sergeant in SWAT and Patrol, | was responsible
for supervising teams of officers responding to high-profile serious incidents such as barricaded
suspects, mental health calls, search warrants, arrests of dangerous felons, pursuits, dignitary
protection, as well as situations requiring SWAT/sniper support due to armed suspect(s)
threatening the public or police officers. For the rest of my qualifications and work experience,
please see my attached CV.

FEE STRUCTURE:

My fee schedule is $300 per hour. My deposition fee is $2,500, with $550 per hour after the first 4
hours. | will require a reasonable time to review my reports and evidence prior to offering any
deposition or trial testimony. Preparatory time is usually paid for by hiring counsel unless both sides
make other arrangements.

EXPERT’S HISTORY:

As an expert witness, | have assisted both plaintiff and defense attorneys with expert witness
analysis and reports. The full list is on my CV. During the last 5 years, | have had my deposition
taken and/or testified in seven cases:

Expert Report of David T. Sweeney, Estate of William Hennefer v. Yuba County 3|Page





Case 2:22-cv-00389-TLN-CSK Document 52 Filed 09/02/24 Page 9 of 121

1. Woody v. Big Horn County, MT - 2021. This was a police pursuit case that ended in a fatality.
| was hired by plaintiff’s counsel and testified in a deposition.

2. Delafuente vs. City of Nampa, ID —2021. This was a police pursuit case that ended in two
fatalities. | was hired by plaintiff’'s counsel and testified in a deposition.

3. Richmond v. Spokane County —2022. This was a human resources EEO case which ended in
separation of service. | was hired by plaintiff’s counsel and testified in a deposition.

4. O’Brienv. City of Chicago —2022. This was an excessive force case. | was hired by plaintiff’s
counsel and testified in a deposition.

5. Irving v. City of Raleigh — 2022. This was a police misconduct case. | was hired by plaintiff’s
counsel and testified in a deposition.

6. Delafuente vs. City of Nampa, ID —2022. | testified in court for plaintiff regarding this police
pursuit case.

7. Hartman v. State of Arizona — 2023. This was a pursuit case. | was hired by plaintiff’s counsel
and testified in a deposition.

| have been published on two occasions:

The Need for Police De-Escalation, published in the Defense News in Fall of 2021 by Washington
Defense Trial Lawyers Association.

In 2023 my Master’s defense, The Effects of Restrictive Police Pursuit Policies in Washington State,
was published by Oregon State University.
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MATERIALS REVIEWED:

Plaintiff provided me with the following materials which | reviewed. | reserve the right to amend my
report should additional materials become available. Note: all documents are PDFs unless
specified otherwise.

10.
11.
12.
13.
14.
15.
16.

17.
18.
19.

Complaint (Estate of William Hennefer v. Yuba County, Case #2-22-cv-00389-TLN-KJN).
SAC (2™ amended complaint)

Complaint exhibits: (Complaint, Exhibit 1 — Declaration by JAH, JUH, WH and NH, YC
certificate of death; Exhibit 2 - YCSD Policy 428 - Crisis Intervention; Exhibit 2A - POST De-
escalation Strategies & Techniques, Exhibit 3 - YCSD Policy 404 - Crisis Response Unit;
Exhibit 4 — Analysis of YCSD POST Training Records; Exhibit5 —POST Training Records of
Defendant Officers & Deputies.

Defendant’s Doc Nos 79-80 (CAD from call 210150118, 1/25/21 14:27:21 to 18:08:31,
missing page 1 of CAD, seen in EXHIBIT 1-14 below).

DJI_0386 (02707412x9DF46).MP4 (Drone video of truck and driver, 9:41 length).
Deposition Ex 2, Policy 428 Crisis Intervention Incidents (YCSD Policy 428 - Crisis
Intervention).

Time Line.xlsx (Timeline of incidents, created by attorney).

COUNTY 01-030 (YCSD Incident Report #1-21-000350).

COUNTY 0211 (Photo of truck off road).

COUNTY 0212 (Photo of knife).

COUNTY 0215 (Photo of pants and bag).

COUNTY 0216 (Photo of boots).
(
(

COUNTY 0217 (Photo of boots, pants and bag).
COUNTY 0218 (Photo of boots).
DUI_0386.MP4 (Drone video of truck and driver, 9:40 length).
Dwyer Declaration re Joint Discovery Statement as filed (82-pages including Dwyer
Declaration, Exhibit A— Complaint, Exhibit B - YC response to request for documents,
Exhibit C — Supplement reports, Exhibit D — Photo of truck windshield with subject in
driver’s seat, Exhibit E — More photos of truck and windshield with subject in driver’s seat,
Exhibit F — Photos of truck and thermal photos, Exhibit G — Transcript of Deputy Brandon
Malloy, Exhibit H - PHD time records related to drone).
FAC with Exhibits as filed (Complaint and exhibits similar to #3 above, 116 pages).
Joint Statement Re Dispute Pursuant to LR 251(c) as filed (Motion re: drone, 20 pages).
Deposition Exhibits folder:

a. EXHIBIT 16: (Aguirre Training Record).

b. EXHIBITS 1-14 COMBINED HENNEFER V YUBA CO (Eck Training record, YCSD

policy 428 - Crisis Intervention, Photos, Report, Mentally Ill Report, Saechao’s
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training record, CAD, YCSD Policy 404 - Crisis Response Unit, Mullins POST profile,
Mullins’ CNT After Action Report).

c. EXHIBIT 13-15: (Mullins POST Profile, Mullins’ CNT After Action Report, Comparison

of Incident Report and CNT After Action Report.

EXHIBIT 17-19: (Mallory training record, 21-0350 Property Report).

EXHIBIT 28: (Captain Lybarger training record.

EXHIBIT 30 POST De-escalation Strategies & Techniques manual.
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INCIDENT RECAP

This summary is taken from the Yuba County Sheriff’'s Department (YCSD), report #1-21-000350
(“Incident Report”). On 1/25/2021 at 1309 hours, complainant Magdaleno Mota (Leno) called 911
to report a suspicious person in the area of Lincoln Rd. and Kibbe Rd. Deputy Eck responded. At
1332 hours, he met with the complainant who reported that at 1030 hours, some hunters called
and told her there was a suspicious person on her property looking for her. She told them to leave
him alone. Another neighbor called her later to report the same thing. She arrived home at 1230
hours and met the individual, William Hennefer. He told her was looking for her because he worked
for her previously and wanted more work. Incident Report, p. 3.

After some discussion, Leno told William to leave. William began trimming the trees around the
power line poles. Leno again told him that he was trespassing and that he needed to leave. Leno
called Lieutenant Spear to report the incident. Leno said that William was at the end of Lincoln Rd.
driving a black Nissan truck, license number 33036 J1, heading toward Kibbe Road. Deputy Eck saw
the vehicle driving South on Lincoln Rd. as he was driving north.

Deputy Eck stopped 15 yards away from the vehicle and ran the license plate. He then contacted
William. He observed a red dot optic on the center console of the vehicle and a gold handle to a
knife sticking out between the center console and driver seat. William explained what he was doing
there. The deputy noted that he was speaking very rapidly, was clenching his jaw, appeared to be
sweating, and was unable to keep still. William kept reaching for the handle of the knife and the
deputy advised him to keep his hands on the steering wheel. Instead, William went back to moving
his hands and reaching for unknown items inside the vehicle. The deputy believed that he was
under the influence of a controlled substance.

Deputy Eck requested that he step out of the vehicle. William refused and called his wife. Deputy
Eck spoke to his wife, Bianca Hennefer. She advised that William had not been home since the day
before and had relapsed. She did not know what narcotic William was using. Deputy Eck gave the
location and advised her that if anything happened with William, he would call her. Incident Report,
p. 4.

Deputy Eck described further erratic behavior from William. William asked to get out of his vehicle,
which Eck allowed. However, William changed his mind and stayed in the vehicle. Deputy Eck
continued to ask him to step out of the vehicle. William refused and asked if he was free to leave.
Deputy Eck said that he was being detained for being under the influence of a controlled substance.
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William called a lawyer who he identified as “Greg”. He described what was happening. Greg stated
that he did not have time for this and hung up on William. William then tossed the phone out of the
passenger window into a watery rice field. Deputy Eck requested an additional unit as well as
California Highway Patrol (CHP) for a DUI evaluation. Deputy Eck told William to place the vehicle in
park. William began to rev the engine. Deputy Eck told him he was not free to leave. William began
to slowly drive his vehicle forward. Deputy Eck drew his handgun and pointed it at William and told
him to stop the vehicle. William refused and kept driving until he met the patrol car. Deputy Eck
requested more units to respond code 3 (lights and siren), and held William at gunpoint while giving
commands to put the vehicle in park and put his hands on the steering wheel. William began to
make statements that he wanted to die and wanted Deputy Eck to shoot him. This continued for
several minutes until deputies Aguirre and Thorpe arrived, at which point William began to throw up
inside his vehicle. Incident Report, p. 5.

Deputy Aguirre Continued to give commands to park the vehicle, turn it off and exit, but Mr.
Hennefer refused to exit. Eventually, William opened the driver door but would not exit the vehicle.
After more commands, he exited and stood behind the driver's door. He refused to step in front of
his vehicle. William stated that he wanted to take off his clothes because he had thrown up on
them. After taking off his clothes William began reaching back into the vehicle. Commands were
given to stop reaching in the vehicle but he did not comply. He said that he wanted to die and
wanted deputies to shoot him. Crisis Negotiation Team (CNT) Deputy Saechao arrived and started
to coordinate other deputies and negotiators. William family members arrived and began to yell at
him to comply with commands. Deputy Aguirre kept the family at a distance and told them to stop
yelling.

William got back in his vehicle and started it. He began to drive slowly backwards down Lincoln Rd.
William would often stop his vehicle and then begin to drive forward toward deputies at slow
speeds. A spike strip was deployed to prevent him driving past the deputies who repositioned
themselves at Eck’s vehicle. William continued to drive backwards and forwards. Deputy Mullins
Arrived and attempted to negotiate with the patrol vehicle PA system. William continued driving
back and forth until he drove into a ditch approximately 150 yards from the deputies. Incident
Report, p. 6.

A CHP aircraft responded and reported that William was motionless in the driver's seat and that the
vehicle was still running. Deputies developed a plan to reach William while continuing
unsuccessful PA announcements and phone calls. “This continued for several hours until a plan
was created.”
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OIC (Officer in Charge) Saechao developed a plan to reach William. Deputy Eck drove his vehicle
towards Williams vehicle while deputy Mullins continued to attempt to contact William. A drone
was utilized for observation but could only see a portion of William’s body. Deputies moved up to
Williams vehicle. William gave no reply. Deputies entered his vehicle and found him deceased.
Paramedics arrived and determined that he was deceased as well. Deputies processed the scene
and the coroner was called for the body. His vehicle was searched, evidence was gathered and the
vehicle was towed. Incident Report, pp. 7-8.

Statement summaries:

Several statements were attached to the report from varying personnel at the scene. Rather than
state what each deputy wrote, | will list the names and general area of responsibility noted.

1. Deputy Eck: Wrote the report and made most of the descriptions were noted above.

2. Deputy Aguirre: Backing officer, responsible for communication with William. Contacted
William’s wife, Bianca Hennefer. Used a ballistic blanket over his windshield to drive up to
the scene with the reaction team (Eck, Thorpe, Saechao, Zepeda, Baumgardner, Ellis and
K9). Held shield as “point” for team. Broke rear window of vehicle with baton. Eventually
entered vehicle to see that William was blue and had rigor mortis.

3. Deputy Thorpe: Backing officer, responsible for less lethal coverage with beanbag shotgun.
Gave commands to exit. Less lethal coverage with beanbag shotgun for the reaction team.
Fired 3 rounds at the rear window of William’s truck, but they bounced off the glass.

4. Deputy Mallory: Used his Unmanned Aerial System (UAS) drove to keep a visual on the
subject while the reaction team approached. He used the UAS PA system to give
commands, without a reaction.

5. Deputy Mullins: CNT Deputy and primary contact for Williams nephew and sister, who were
on the scene of the incident. Had to give commands to stop them from yelling during the
incident and to get back in their vehicle, or she would make them enter their vehicle. They
complied with her orders. She took over the PA system for Deputy Saechao. She also called
him on the phone without success. Primary on-scene contact for William’s ex-wife, Shanna
Hennefer. She advised Captain Million on-scene that William had a history of heart-related
issues and had been vomiting, suggesting that he was in medical distress. She rode in Eck’s
car as the reaction team moved up to the vehicle. She gave several announcements.
Deputies discovered that he was deceased. She then contacted William’s current wife,
Bianca Hennefer, who was screaming that deputies had let William die.

Expert Report of David T. Sweeney, Estate of William Hennefer v. Yuba County 9|Page





Case 2:22-cv-00389-TLN-CSK Document 52 Filed 09/02/24 Page 15 of 121

6. Deputy Lewis: Relocated family members who were on scene, then maintained perimeter
control.

7. Officer Baumgardner: Reaction team member, assigned to cover Deputy Mullins who was
attempting to negotiate with William during the team’s move up to the vehicle.

8. Deputy Saechao: Backing officer. Noted that William’s RAP sheet showed a history of 245(a)
PC and 664/187 PC. He requested a K9 response. Met family members at the scene and
kept them back from interfering. He took over the scene and began communicating with
William, who had exited the truck but refused to step out from behind the door. William
reentered the vehicle and began to back up at slow speed. Saechao told Aguirre, Thorpe
and Eck that they would not take offensive action if William drove past them. He deployed a
spike strip in front of Eck’s vehicle as a deterrent. He communicated with CHP air support,
who reported that William was in the driver seat of the vehicle, but not moving. He moved
up with the reaction team and stayed behind Aguirre’s door. The team contacted William
and determined he was deceased.

9. Deputy Ellis: K9 officer on scene. He observed the reaction team move up. No other action.

10. Deputy Hanson: Evidence search on 1/26/21, who located William’s cell phone in the rice
field.

11. Coroner Abe: Entered the vehicle at 1710 hours and noted that William was in full rigor
mortis. Lividity had settled on his lower extremities and back. Removed the body from the
truck and took photos. Put evidentiary items into evidence. Contacted Bianca Hennefer
regarding disposition of William’s estate.

12. Deputy Lewis: Moved family members and their vehicle from the scene of the incident.
Maintained perimeter control.

13. Deputy Morton: Received the coroner’s report for William Hennefer, noting that Dr. Reiber
determined cause of death to be acute methamphetamine toxicity.
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ANALYSIS AND OPINIONS

In order to offer my expert witness opinions, | will be utilizing the police training | have received, my
years of experience training others, my extensive experience handling high-profile police incidents
as an officer and as an incident commander, my years of completing command level review of
police actions in the field, and several years of experience as an expert witness in policing.

My review will focus on the five key areas | identified which led to the death of Mr. Hennefer: the
initial YCSD response; the Lack of an Incident Commander and incoherent response by (YCSD);
lack of training for YCSD personnel; YCSD Failure to timely summon medical assistance; and
failure to follow relevant YCSD policies.

A. Theinitial YCSD Response

Opinions:

1. After his initial response, Deputy Eck failed to follow the recommended practices
and procedures in YCSD Policy 428 for engaging with persons that were experiencing a mental
health crisis. As aresult of his failure to implement Policy 428 and other standard law enforcement
practices, Deputy Eck caused the incident situation to deteriorate, ultimately leading to Mr.
Hennefer’s death. Specifically, Deputy Eck made the following procedural errors:

2. Deputy Eck failed to recognize the known “signs” of a mental health issue as set
forth in Policy 428.3. Deputy Eck, like all of the other deputies who were deposed, claimed to have
periodically reviewed Policy 428 on the Lexipol website. Reviewing a policy online is not a
substitute for training in the classroom, combined with active scenario-based training, in which a
deputy can practice the skills they were taught in the classroom.

3. Deputy Eck did not follow the policies and procedures in Policy 428.5. Deputy Eck
correctly assessed important safety aspects of the situation, but then failed to integrate into that
assessment the crucial physical and mental health aspects of the situation. For example, Deputy
Eck correctly became concerned when he saw the red dot sight and the knife handle in the truck,
but then did not consider his observations that Mr. Hennefer was out in rice fields attempting to give
an estimate for tree work, was fidgeting, distracted and unable to stay focused, and then started
vomiting and sweating and removing his clothes. As a consequence, Deputy Eck did not “make a
preliminary determination regarding whether a mental health crisis may be a factor” and then failed
to follow the procedures in Policy 428.5 to 428.7.

4. Deputy Eck drew his gun and pointed it at Mr. Hennefer without legal justification in
direct violation of Policy 428.6 and in direct violation of proper law enforcement procedures when
there was no threat made by Mr. Hennefer that warranted such a use of force.
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6. In violation of Policy 428.5, Deputy Eck continued to keep his gun drawn and aimed
at Mr. Hennefer for an extended period of time, even after it was obvious that Mr. Hennefer was
physically very ill, mentally confused, and unable to respond rationally.

7. Deputy Eck repeatedly yelled commands at Mr. Hennefer in Violation of Policy 428.5
and 428.6. Yelling commands at a person in both obvious mental and physical distress (Deputy Eck
ignored Hennefer’s vomiting, sweating and removal of clothes on a cool Winter afternoon, fidgeting,
distraction, and inability to stay focused.)

8. Deputy Aguirre failed to follow YCSD Policy 428 in the same manner as Deputy Eck
as stated in Opinions Nos 1-7, above. In particular, Deputy Aguirre drew his gun and kept it drawn
until after Mr. Hennefer had backed the truck away from the deputies Eck, Aguirre, Thorpe, and
Saechao.

9. Deputy Thorpe failed to follow YCSD Policy 428 in the same manner as Deputy Eck
as stated in Opinions Nos 1-7, above. In particular, Deputy Thorpe drew his gun and kept it drawn
until after Mr. Hennefer had backed the truck away from the deputies Eck, Aguirre, Thorpe, and
Saechao.

10. Deputy Saechao also failed to follow YCSD Policy 428. In particular, as the senior
deputy that assumed operational command upon his arrival at the incident scene, Deputy Saechao
did not order Deputies Eck, Aguirre and Thorpe to put their guns away and to stop yelling at Mr.
Hennefer, even though Mr. Hennefer never threatened any deputy and never brandished a weapon.
Deputy Saechao also ignored Mr. Hennefer’s obvious mental and physical distress (vomiting,
sweating and removal of clothes on a cool Winter afternoon, fidgeting, distraction, and inability to
stay focused) and continued trying to order Mr. Hennefer to obey his (and other deputies’) orders.

Factual Summary and Analysis

Deputy Eck’s report provided the details of the initial call he was responding to, as well as his
reactions to Mr. Hennefer. From my experience and training, his initial response was well within the
legal authority and lawful purpose of a law enforcement officer. He was attempting to assist victim
Leno with someone trespassing on her property, and came upon Mr. Hennefer in his pickup truck.
According to the report, Eck approached Mr. Hennefer by stopping his police car 15 yards away
from Mr. Hennefer’s truck. He ran the license plate, which is proper police procedure. He then
approached Mr. Hennefer on foot, which is also a proper investigatory response.

My experience and training are that the most dangerous time for a police officer is upon initial
arrival at an unknown call or traffic stop. An officer will usually not know the person they are
stopping and they have not seen the inside of the vehicle.

Here, Deputy Eck made several observations about Mr. Hennefer on page 5 of the Incident Report. |
have short comments after each of these observations:
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1. Ared dot optic was on the center console of the vehicle. This is potentially an officer safety
issue, because an officer would then wonder if there was a gun in the vehicle that the optic
had previously been attached to. However, no gun was observed and Deputy Eck never
asked Mr. Hennefer about the presence of a gun. Deputy Eck offered no opinion about the
optic, nor did he seem especially concerned about it. | also know that red dot optics are
most commonly attached to a rifle, which is a large weapon. In my experience, it is harder to
conceal arifle in a vehicle than itis to conceal a handgun.

2. There was a gold handle to a knife sticking out between the center console and the seat.
Similar to the optic, seeing the handle of a knife would be an officer safety concern for
Deputy Eck. From the narrative, Deputy Eck certainly appeared to be more concerned about
this knife than the red dot optic, based on the observations he made in #5 below. During his
deposition, he expressed an officer safety concern both for the Bowie knife and for the red
dot optic. However, he testified that Mr. Hennefer never brandished a weapon at him. Eck
Deposition, pp. 46-48.

3. Mr. Hennefer said he was there for work for “We Are Guys” tree service, and explained that
he was contracted for tree work by PG & E. This is a reasonable explanation given by Mr.
Hennefer, with enough details to make this a plausible explanation. This would require
further investigation by Deputy Eck to verify that the information was true or not.

4. Mr. Hennefer was speaking very rapidly, was clenching his jaw, appeared to be sweating,
and was unable to keep still. Based on his behavior, Eck said that he believed Mr. Hennefer
was under the influence of a controlled substance. In my experience, Deputy Eck’s
descriptions match many of the observable traits that | have seen in people using narcotics.
He repeated these descriptions. Eck Depo., Pp. 42-43.

5. Mr. Hennefer kept reaching for the handle of the knife, which required Deputy Eck to warn
him to keep his hands on the steering wheel. Mr. Hennefer would comply, but then would
immediately go back to moving his hands and reaching for unknown items in the vehicle. |
agree that this is an officer safety issue, especially given the fact that he believed Mr.
Hennefer to be under the influence of narcotics, and unable to obey his commands to keep
still with his hands on the wheel. Officers are trained to watch subject’s hands, as the
hands are used to retrieve weapons for assaulting a police officer. In this case, it sounds like
Mr. Hennefer’s judgment was clearly affected by the use of narcotics. However, Mr.
Hennefer never grabbed the knife and never made any attempt to assault Deputy Eck.
Furthermore, nothing that Mr. Hennefer did required Deputy Eck to draw his handgun for
protection.

6. Mr. Hennefer called his wife, who provided key intelligence for Deputy Eck. She reported

that Mr. Hennefer had not been home since 1/24/2021 (1 day) and had recently relapsed.
She did not know what narcotic he had been using. Eck said that he allowed Mr. Hennefer
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to talk to his wife and that Eck used Hennefer’s phone to talk to her as well. Eck Depo., p.
59. This is key information from a family member, which further justified Deputy Eck’s belief
that Mr. Hennefer was under the influence of narcotics, which were affecting his behavior
and judgment. Eck said that he used Mr. Hennefer’s phone to talk to Hennefer’s wife. Eck
Depo., pp. 58-59. | commend him for using the phone in order to discuss the situation with
her. From my experience it seems that Eck must have been fairly comfortable with Mr.
Hennefer at this time if he was going to let down his guard by being close enough to him to
participate in the phone conversation, especially since he was alone. The two of them
would have been close enough to exchange the phone through the window. Eck did say that
he still had an officer safety concern because of the knife and the red dot optic. Eck Depo.,
p. 61. He also learned that Mr. Hennefer had previously been shot by police. In my opinion,
this would be a key fact to keep in mind when attempting to de-escalate him and to get him
to cooperate with Deputy Eck. Eck confirmed that he was prepared to release Mr. Hennefer
to a family member if someone could come to the scene. Eck Depo., p. 60.

7. Mr. Hennefer continued behaving erratically. He could not keep still, he would “side track”
and dodge questions. He argued back and forth with Deputy Eck about stepping out of the
vehicle. This is further evidence that Mr. Hennefer was behaving as though he were under
the influence of narcotics and/or having mental health problem.

8. Deputy Eck called for another unit and CHP for an evaluation of driving under the influence.
Mr. Hennefer heard this, and became agitated, playing with the gear shift of his vehicle. He
revved the engine. Eck told him that he was not free to leave. Mr. Hennefer began to drive
slowly forward. Deputy Eck correctly believed that he had enough reasonable suspicion to
detain Mr. Hennefer for a DUl investigation, based on his prior observations. Due to
Hennefer's erratic behavior, asking for more units was a good idea in order to increase
officer safety and to assist with the DUl investigation. Additional units can be a key
component of incident de-escalation.

Up until this point in the narrative, | have no criticisms about how Deputy Eck handled this incident.
Unfortunately, Deputy Eck then began to deviate from good law enforcement practices and from
the policies and procedures under Policy 428. As stated in my Opinions, these deviations in policy
and procedures resulted in an unnecessary deterioration of this incident, which ultimately led to
Mr. Hennefer’s death.

On Pages 5-6 of the Incident Report and on pages 66-68 of his deposition, Deputy Eck described
the following:

9. As Mr. Hennefer drove slowly forward, Deputy Eck drew his handgun and pointed it at Mr.
Hennefer and told him to stop the vehicle. In his deposition, he said he walked alongside
the vehicle and gave commands to stop. In my opinion, this was a dangerous and reckless
response to Mr. Hennefer driving slowly away from Deputy Eck, which at most, was a
misdemeanor violation and did not warrant the use or threat of deadly force.
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Constitutional standards: Use of force: The standard of care for law enforcement use of
force is identified in U.S. Supreme Court case Graham v. Connor, 490 U.S. 396 (1989). In
Graham, the Supreme Court decided, “[An]...objective reasonableness” standard should
apply to claims of excessive use of force by police officers. The decision states that “the
‘reasonableness’ of a particular use of force must be judged from the perspective of a
reasonable officer on the scene, and its calculus must embody an allowance for the fact
that police officers are often forced to make split-second decisions about the amount of
force necessary in a particular situation.”

As aresult, when officers use force, they must be able to articulate why they made the
decisions they did in clear language that meets the test of objective reasonableness.

The “objectively reasonable” standard under the Fourth Amendment, means that the
reasonableness of an officer’s use of force must be reasonable and judged “...from the
perspective of a reasonable officer at the scene.” Police use of force must be consistent
with the constitutional standards and abide by the term “objectively reasonable.” For
example, “This term means that, in determining the necessity for force and the
appropriate level of force, officers shall evaluate each situation in light of the known
circumstances, including, but not limited to, the seriousness of the crime, the level of
threat or resistance presented by the subject, and the danger to the community.”

“Obijectively reasonable” force is that amount of force that a reasonable officer would use
when faced with the circumstances presented. An officer’s use of force is governed by the
reasonableness standard identified in the Graham v. Connor. The question is whether the
facts and circumstances make the force reasonable without regard to the officer’s
underlying intent or motivation. The reasonableness of a particular use of force should be
judged from the perspective of a reasonable officer on the scene, rather than with the
20/20 vision of hindsight.

| do not claim to be an expert in constitutional law, but it is my experience that basic police
training for recruits and advanced police training for experienced police officers will
include instruction in case law and constitutional principles and how they relate to the use
of force. This type of instruction on Graham v. Connor is consistent throughout the
nation’s basic police academies.

“...proper application [of objectively reasonable force] requires careful attention to the
facts and circumstances of each particular case, including the severity of the crime at
issue, whether the suspect poses an immediate threat to the safety of the officers or
others, and whether he is actively resisting arrest or attempting to evade arrest by flight.” 2

In the case of Deputy Eck, he had a reasonable suspicion to stop Mr. Hennefer for 2

International Association of Chiefs of Police National Law Enforcement Policy Center (2006). Use of Force. February 2009.

2 (Graham v. Connor, 1989)
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misdemeanors. Examining the “severity of the crime atissue,” it would not be appropriate
for Deputy Eck to use deadly force against Mr. Hennefer for two misdemeanors. This was
not a dangerous felony situation. Secondly, the suspect did not pose “an immediate threat
to the safety of the officers or others.” Deputy Eck wrote that he was slightly behind the
driver’s door. He also wrote that Mr. Hennefer “...slowly began to drive forward.” He made
no mention of the vehicle nearly hitting him, or of Mr. Hennefer taking any action which
caused him to fear for his safety. Hennefer made no verbal threats to Deputy Eck. Lastly,
Mr. Hennefer was not actively resisting arrest. It could be argued that he was attempting to
evade arrest by flight. In my opinion, he clearly did not engage in dangerous behavior by
driving slowly forward, but it appeared that he did not want to be investigated for DUI, as
mentioned by Deputy Eck. Given these facts, in my opinion it was unreasonable for Deputy
Eck to draw his firearm and point it at Mr. Hennefer. There was no immediate threat to
anyone. The potential crimes were misdemeanors and Hennefer was not actively resisting
arrest. By displaying the firearm, he unnecessarily escalated the situation, as shown in my
next opinion. If Mr. Hennefer was not a threat, it was unreasonable to threaten to use his
firearm against Hennefer by pointing it at him. Giving commands and calling for backup
was reasonable. Pointing his firearm was not reasonable and Deputy Eck should have
been trained to realize that if he had shot Mr. Hennefer for a misdemeanor crime, this
would be an unreasonable use of force. By unnecessarily drawing his firearm and pointing
it at the subject, he escalated the situation into something much worse.

Terra Hennefer said that when she arrived at the scene, there was a deputy there with his
gun drawn on her brother. She said her brother looked disoriented and out of it. The door
was cracked open and he was half in and half out of the car, slumped down. Terra
Hennefer Depo., p. 32. This description furthers my belief that Eck should not have been
pointing his gun at Hennefer, escalating the situation. She described more cops arriving
with their guns drawn on Mr. Hennefer. Terra Hennefer Depo., p. 34. She said his last
words to her were, “Put the dog away. Put the gun away.” Terra Hennefer Depo., p. 35.

Crisis Negotiation Team member Deputy Mullins had a good suggestion during her
deposition. She said, “...but the goal would be to make sure that if that further agitated the
person, if negotiation was on scene, we might try to make sure that the people who had
guns drawn at the subject may be moved to a location where they weren't as visible or
something of that nature.” Mullins Depo., p. 34.

10. Deputy Eck held Mr. Hennefer at gunpoint and requested more units to respond code 3,
which is a request for backing officers to use lights and siren and to drive with great haste.
In my opinion, requesting backing officers is reasonable. However, it is important to
remember that Eck had reasonable suspicion or probable cause to stop Hennefer for two
misdemeanors. He was not stopping a felony suspect, nor was he facing any sort of
imminent threat to his safety. Deputy Eck unnecessarily ramped up this incident with the
unreasonable threat of his firearm and by telling backing officers to respond Code 3. Eck
said that he was unaware of any type of mental health crisis response unit within YCSD
that he could call for assistance. Eck Depo., pp. 33 & 51. The YCSD should have had a unit
that is specially trained to handle situations like this. In Seattle, SPD had Crisis
Intervention Training employees who had a lot of experience and training in dealing with
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these types of situations. | went through a 40-hour CIT training class three times, and |
found it very useful out on the street as | could respond to assist other employees in need.
In my opinion, YCSD should have had a similar program. CIT could have been a very useful
resource for Deputy Eck. Deputy Aguirre confirmed that YCSD does not have a mental
health team. Aguirre Depo., p. 12.

11. Mr. Hennefer kept moving his hands out of Deputy Eck’s sight. He then made statements
that he wanted to die and that he wanted Eck to shoot him. “Shoot me, shoot me, | want to
die. Shoot me, shoot me.” Eck Depo., p. 69. This continued until Deputy Aguirre and
Deputy Thorpe arrived on scene. There had been no suicidal ideation from Mr. Hennefer
until Deputy Eck unnecessarily pointed his gun at him. In my opinion, Deputy Eck
escalated the situation with an individual that he believed to be on drugs. He forgot what
he initially suspected, and relied on the threat of force rather than reasonable persuasion.
In my opinion Deputy Eck should have remembered who he was dealing with. When he
unnecessarily threatened Hennefer with his firearm, he fed into Mr. Hennefer's fears,
thereby creating a situation where the subject felt that the only way out was for the officer
to kill him. Deputy Eck said that when Deputy Aguirre arrived, he drew his weapon as well.
Eck Depo., p. 74. Again, | believe this is an unnecessary and untrained response to the
situation which escalated Mr. Hennefer rather than calming him down, especially because
he had previously been shot by police.

| note that Deputy Saechao, who had 24 hours of CIT training in 2015, did not feel the need to draw
his gun. He said, “I've tried to deescalate by using the knowledge | gained from the training period |
approached him when | got there. | talked to him. | wasn't overreacting. | remained calm. | didn't
have my gun out. | showed him both my hands. Said, ‘Look, I'm here to help. Talk to me.”” Saechao
Depo., p. 14. In my opinion, this was a reasonable approach by a deputy who had been trained to
deal with someone in a mental health crisis. The other deputies should have done the same but
did not. They had not been properly trained and escalated the situation. Saechao said that Aguirre,
Thorpe and Eck all had their guns out. Saechao Depo., p. 16. However, Deputy Saechao failed to
order these three deputies to put their guns away. This was a serious deviation from Policy 428
and the very de-escalation training and procedures that he claimed to be following. With three of
four deputies pointing a gun at him, Mr. Hennefer remained frightened and was further
incentivized to leave the scene by slowly backing away.
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B. The Lack of an Incident Commander and Incoherent
Response by the YCSD

Opinions:

1. There was a lack of coherent incident command by the YCSD that resulted in a
delayed response to Mr. Hennefer’s obvious medical distress. The delayed response was the
crucial factor in the death of Mr. Hennefer.

2. Itis clear that all YCSD command staff were at the incident scene. However, based
on the variety of deposition responses as to who was in charge, no one ever took clear command of
the incident. This resulted in a loss of key intelligence information (from family and deputies) and a
lack of urgency to formulate a plan and then to act on that plan. If YCSD had had a clear Incident
Commander with a plan, YCSD might have been able to get to Mr. Hennefer in time to save his life.

3. There was confusion by the YCSD about which officer/deputy made the decision to
not approach the truck until 16:20 pm. This refusal indicates that the YCSD is unwilling to accept
responsibility for the decisions it made at the incident scene that led to Mr. Hennefer’s death.
Sheriff Anderson was at the incident scene and admitted that he had the ultimate authority to
command the YCSD incident response. Whether or not Sheriff Anderson acted as the incident
commander, he was there observing YCSD operations and he must bear ultimate responsibility for
the failure of the YCSD to approach the truck with Mr. Hennefer within a reasonable time after Det.
Mullins reported that he was in medical distress.

4. The YCSD should not have taken several hours to respond to the situation with Mr.
Hennefer.
5. There was a lack of a clear announcement as to who was in charge of this scene as

the Incident Commander.

6. Based on the delayed response to Mr. Hennefer’s medical distress, it is uncertain
that the correct intelligence made it to the Incident Commander.

Factual Summary and Analysis

Detective Mullins, the YCSD CNT negotiator, reported to Captain Mullins that she thought
Mr. Hennefer was in medical distress at approx. 14:53 pm. Between 15:05pm and 16:11pm, CHP
Air21 reported Mr. Hennefer as motionless in the driver’s seat fifteen times. The YCSD drone,
operated by Deputy Mallory, visibly showed Mr. Hennefer passed out in the driver’s seat of the truck
at 15:58 pm. Despite the obvious medical distress of Mr. Hennefer, beginning with the symptoms
first observed by Deputy Eck at the start of the incident shortly after 13:00 hours, the physical
symptoms reported to Detective Mullins by Mr. Hennefer’s family members and Deputy Saechao,
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and the obvious physical evidence of Mr. Hennefer’s shoes and pants laying on the road, the YCSD
did not approach to the truck until 16:20pm.

The testimony and documentary evidence paints a very confused picture of the command
at the incident scene and there is wide disagreement about “who” was actually in operational
command. No YCSD officer took responsibility for formulating the operational response at the
incident scene, in particular, the very long delay in approaching Mr. Hennefer who lay unconscious
in the truck for about 90 minutes after his last known communication and the report by Det. Mullins
that Mr. Hennefer might be in medical distress. For example, Sheriff Anderson testified that Deputy
Saechao was in operational command for the entire incident, while he, Undersheriff Morawcznski,
Captain Million, and Lieutenant Spear stayed together as a group at the rear of the incident.
However, this was directly contradicted by Deputy Saechao who testified that he took command
when he first arrived (taking over from Deputies Eck, Aguirre, and Thorpe), but then was replaced by
Captain Million who arrived within a few minutes.

The Incident Report, page. 6, shows that deputies arrived and started negotiations with Mr.
Hennefer. However, he initially refused to exit the vehicle. When he finally did exit, he stood behind
the driver’s door and refused to come to the front of the vehicle. Mr. Hennefer started to take off his
clothes, saying that he had thrown up on them. He reached into the vehicle against deputy’s orders.
He said that he wanted to die and wanted deputies to shoot him. He said that he wanted to jump
into the rice fields. The report states, “OIC Saechao arrived on scene and started to coordinate
other deputies and CNT negotiators.” This statement in the Incident report indicates that Saechao
was the “Officer in Charge” upon his arrival and would have been in charge until formally relieved by
an officer of higher rank.

However, there was a lot of confusion on the part of the YCSD as to who was in command.
Deputy Aguirre stated that Saechao was in charge. He did not remember Captain Million being at
the scene. He did remember Undersheriff Morawcznski being at the scene, but stated that he did
not take over command. Aguirre Depo., p. 39-41. Aguirre said that Saechao was the acting sergeant
for day shift. He also said that Morawcznski and Spear were there and that “[t]hey were making the
decisions.” Aguirre Depo., p. 44. In his deposition, Captain Million said he was in charge, but could
have been overridden by the Undersheriff or the Sheriff. Million Depo., pp. 22-24. CNT Deputy
Mullins said Saechao was initially in command, but Captain Million and Lt. Spear took over incident
command. Mullins Depo., p. 52. Sheriff Anderson said that he was there and interacted with
Undersheriff Morawcznski, Captain Million and Lieutenant Spear. He said that Saechao was the
OIC, but he never interacted with him. Anderson Depo., p. 10. Later in his deposition, he said that
Captain Million was in charge of logistics and Lt. Spear was in the background, but not directly
involved. Anderson Depo., p. 11. He then said that Captain Million was the ranking official there, but
Saechao was in charge of the scene. Anderson Depo., p. 12. Undersheriff Morawcznski said that
Saechao was the IC throughout the incident, but conferred with Spear and Million. Morawcznski
Depo., p. 17. Million would periodically come over and brief the Sheriff and Undersheriff.
Morawcznski Depo., p. 19. Lt. Spear said that Captain Million assumed command from Saechao
upon arrival. Lt. Spear was the liaison officer. Spear Depo., p. 64.
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According to Undersheriff Morawcznski, he never spoke to Detective Mullins. He said that
she spoke to Captain Million. He was asked if that would indicate that Captain Million was in charge
rather than Deputy Saechao. He said, “Captain Million was the previous crisis negotiation team
leader, and he was on scene with a wealth of knowledge. In that regard, I’m not certain she was
reporting to him.” He did not know if her observations were reported to Deputy Saechao.
Morawcznski Depo., pp. 60-61. Deputy Saechao said that he was the incident commander because
he was the acting watch commander for that day. Saechao Depo, p. 19. He later said that Captain
Million and Lt. Spear took over. He was in charge for five or ten minutes. Saechao Depo., pp. 22, 27,
42. Saechao added that Undersheriff Morawcznski would have been in command, per policy, but
that he could appoint someone else to be IC. Ultimately, he did not know if it was Morawcznski or
Million or Lieutenant Spears. Saechao Depo., pp. 108-109. Eventually, Captain Million directed him
to assemble the arrest team to move up to Hennefer’s truck. Saechao did that with assembled
personnel. Saechao Depo., p. 110. Lt. Spears said that Captain Million was the Incident
Commander after taking over for Saechao. Spears Depo, p. 76. Deputy Ellis was asked if the
Undersheriff or Captain Meehan was in charge. He said, “Couldn’t tell you.” “I have no answer for
that.” Ellis Depo., p. 34. Sergeant Tarwater said that Undersheriff Morawcznski was the
commanding officer. Tarwater Depo., pp. 27, 54.
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C. The Lack of training for YCSD Personnel

In my years of experience training police officers, it is not enough to have an officer sit and listen to
a classroom lecture on dealing with felony crimes in progress, people in mental health crises, de-
escalation tactics, barricaded man, use of force, etc. The classroom is where an instructor explains
the “why” of proper police response. However, in order to actively practice the learned concept(s),
there must be accompanying scenario-based training in order for the student to put the concepts
into use in a training environment. This helps ensure proper response out in the field.

Opinions:

1. The YCSD failed to train its deputies in mental health crises. Prior to the incident,
only three of approximately 146 YCSD officers and deputies had ever taken a POST certified class
on mental health training, only five deputies had ever taken a POST certified class on de-escalation
techniques, and only 19 deputies had ever taken a class on Crisis Intervention. Of the deputies that
came to the incident scene, only Deputy Teng Saechao (in 2015) and Deputy Roger Tarwater (in
2016) had taken any such POST training classes. SAC Exhibits 4-5

2. The YCSD relied upon a Lexipol system for training in specific YCSD policies,
including Policy 428 and Policy 404 on mental health crises. This is a system where approximately
every 2 years deputies go online to the Lexipol website, pull up a particular policy on the screen,
and then hit a button confirming that the Deputy has read the policy. There is no instruction of any
kind by Lexipol.

3. The California POST published a very thorough manual called De-Escalation
Strategies and Techniques that provides a detailed overview of how law enforcement agencies
should go about training their officers in de-escalation and responding to mental health crises. SAC
Exhibit 2A. However, none of the senior YCSD officers, including the Sheriff and Undersheriff, had
any familiarity with the POST De-escalation manual. There was no comprehension in the senior
ranks of the YCSD about the need for field-scenario training for mental health crises as described in
the POST De-escalation Manual.

4. The YCSD’S reliance upon POST training classes and the Lexipol on-line policy
review system did not provide any field-scenario based training in key mental health response
policies, including Policies 428 and 404.

5. The lack of any field-scenario training in dealing with a person in a mental health
crisis resulted in deputies lacking the skills necessary to respond to Mr. Hennefer’s mental health
crisis.

6. YCSD deputies do not have adequate crisis response unit resources as explained in
Manual section 428.5.
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[Note: See also my opinions Nos. 12-13 under Section E, E. Failure to Follow
Relevant YCSD Policies].

Factual Summary and Analysis
A. Other Expert Opinions on Training Methods

“Take one podium and add several rows of chairs. Mix in one whiteboard and projection
screen and 10,000 PowerPoint slides. Add a 10-minute break every hour, with one multiple-choice
test at the end. These are the classic ingredients of police academy training. It may be the perfect
assembly line for factory-produced instruction, but not so great for actual learning.” (Chief Shults J.
,2021).

“PERF’s survey found that most academies continue to rely on lectures and Power Point
presentations for presenting much of their instruction. This reliance on passive learning is at odds
with the way most adults learn. Instead, there should be greater use of small group discussions,
problem-solving exercises, realistic scenario-based exercises in which instructors and students
take roles and try to find the best resolution to a complex situation, and other “active learning”
approaches. Experts told PERF that when recruits are actively engaged in their instruction, they
learn and retain more of what they are taught.” “For example, ICAT instructors and students may
role-play a behavioral health call for service in which a person is behaving erratically in a park,
waving a knife, and shouting incoherently. In the scenario, each participating student or instructor
takes a role as an officer, the person with mental illness, a friend or relative of the person in crisis, a
passer-by, or others who might be at such a scene.” (Police Executive Research Forum, 2022).

“While education and training have always served as critical foundational elements for law
enforcement, they are even more relevant in today’s society. Advanced training technologies and
techniques have the potential to equip officers with the right combination of knowledge and skills,
improving the safety and effectiveness of law enforcement and benefiting communities worldwide.”
(Beary, 2018).

B. YCSD Deputies and Officers Had No Field-Scenario Training in Mental Health
Crises

The only YCSD officer/deputy that testified that they had received field-scenario training in
mental health crises was Undersheriff Morawcznski, but this was years prior to the incident when
he worked for a different law enforcement agency. He testified in his deposition that he previously
had CIT training.® He thought it would be a good idea to eventually bring CIT to YCSD. In fact, he
said he had taken steps to work with YCSD Human Resources on such a training plan. He has also
made a recommendation to the Sheriff to add CIT training to their curriculum. Morawcznski depo.,

3 Crisis Intervention Training (CIT) is a specialized police curriculum designed to improve interactions
between police officers and individuals with mental.illness. It aims to reduce the risk of serious injury or
death during emergency situations. (Rogers, McNiel, & Binder, 2019)
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p.89-90, 93-94. In my opinion, such classes are essential and should have been part of the training
curriculum years before the incident with Mr. Hennefer, as specified in YCSD policy 428.11.

Deputy Aguirre: He testified that YCSD did not provide him any training on dealing with
someone who said, “Why don’t you just shoot me?” Aguirre said, “As a patrol level deputy, | don’t
think they provide any specific training to that scenario.” In my opinion, this is very short-sighted on
the part of YCSD. Aguirre Depo. p. 29. Given that it is a matter of life and death, there should be a
lot of scenario-based training on how to respond and deal with this type of situation, Aguirre said
that he received scenario-based training at the academy. The reality of law enforcement having to
deal frequently with mental health crises requires much more active training in this area. YCSD
should not have relied solely on academy training to prepare its deputies to respond to mental
health crises in the field. Reviewing the Lexipol Policy 428 on-line as a “refresher” was also wholly
inadequate to keep deputies in an appropriate state of readiness. The “muscle memory” of how to
respond in real life to a mental health crisis has to be learned and renewed by actual scenario
training.

Deputy Ellis: He testified that he only received scenario-based training in the academy. Ellis
Depo., p. 11.

Deputy Eck: He testified that he had not had any specific classes on dealing with people in a
mental health crisis. Eck Depo., p. 13. Eck said that YCSD never had any mental health crisis
training in order to learn what to do and what not to do. There was no role-playing or in-field training.
He did recall one video and a booklet that was put out by a local volunteer trauma intervention
group. Eck Depo., p. 16-17. He said he had to read department policy on interacting with people in
a mental health crisis. Eck Depo., p. 19. He was asked what conflict resolution and de-escalation
techniques he had been trained in to deal with a situation like Mr. Hennefer. Eck said, “I think that
goes into our whole job.” The attorney asked him, “So other than that, was there anything else you
were trained to do or not to do?” Eck said, “Not that | recall, no.” Eck Depo., p. 56.

Lt. Spear: He testified that training on dealing with people in mental health crisis is
incorporated into training on communication, de-escalation, and arrest and control. He admitted
that there has not been specific scenario training for people in a mental health crisis. Spears Depo.,
pp. 34-36. Later, he added that CNT trains on crisis intervention. YCSD has also had several yearly
training sessions where Behavioral Health conducted briefing training on the topic. Spears Depo.,
pp. 37-38, 57. Lt. Spear said that sergeants have training topics they cover in briefings, but do not
keep a record of what they discussed with deputies. Spear Depo., p. 21. Briefings are not the same
as field-scenario training, Field-scenario training is a very specific technique and it is essential for
an officer to learn how to respond to people in crisis. Officers need to physically practice how to
recognize mental health symptoms and the “dos and don’ts” of officer responses as outlined in
Policy 428.5-428.7. A simple 2-hour class is not sufficient to create the “muscle memory” needed
for an actual, real-time response. Lastly, roll call briefings do not adequately address the situation
of an officer missing the briefing due to it being their weekend, or being on leave.
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D. The YCSD Failed to Timely Summon Medical Assistance
Opinions:

1. There was no reason why it should have taken the YCSD approximately 1.5 Hours to
Create a Plan to Approach Mr. Hennefer.

2. It was appropriate for the YCSD to call paramedics and/or fire personnel to stage at
the scene based upon Mr. Hennefer’s condition as observed by Deputies Eck, Aguirre, and Thorpe.
He was clearly in medical distress not long after the incident began.

3. Proper procedure would have been to allow medical personnel to treat him and get
him to the hospital, with deputies to make initial contact in order to ensure that medical personnel
were safe.

4. The YCSD should have heeded Mullins’ observations about his medical condition.
The failure to do so ultimately led to this tragedy.

5. Although officer safety is always of paramount concern, there are circumstances
when officers must consider placing their safety in jeopardy to protect the innocent. The
community has a right to expect that peace officers will “step into harm's way” on behalf of those
endangered by violent crime. While an officer should not sacrifice personal safety merely to
apprehend a suspect, the ultimate duty is to protect members of the public.

6. There was never any kind of huddle, meeting, or group discussion about the
observations of Hennefer’s physical condition. This was a missed opportunity. Eck, Aguirre, Thorpe
and Saechao should have relayed their observations about Hennefer to command so that they
would be aware of Hennefer’s physical condition. Command should have inquired as well, but did
not. These actions might have spurred YCSD to take action sooner rather than later.

7. Sheriff Anderson has overlooked the description and pictures of Mr. Hennefer
slumped over in his truck, unmoving, for an extremely long period of time. In my opinion, he did not
have concerns for the safety of Mr. Hennefer, but he should have.

8. YCSD treated this situation like a dangerous felony crime in progress. California
POST issued instructions on responding to crimes in progress, covering officer safety and tactical
considerations for responding to crimes such as shots fired, burglary in progress, robbery in
progress, barricaded suspect/hostage situations, violent suspects, active shooters, sniper attacks,
etc. “Reverence for human life is the guiding principle when responding to crimes in progress.
Officer safety is vital when confronting a suspect to his armed and dangerous. When responding to
a crime in progress, officers must be prepared to encounter suspects who may be: career criminals
with sophisticated skills; drug users who are desperate, disoriented, or possess extraordinary
strength; ex-convicts with a “loser” attitude who may already have “two strikes” against them;
intoxicated and lack self-control; thrill seekers who want to fulfill a fantasy experience; highly
emotional and unable to reason or capable of violent assaults; severely depressed and seeking
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some form of self-punishment (e.g., “suicide by cop.”). (California Commission on Peace Officer
Standards and Training (POST), 2020).

9. Although it is unwise to walk forward into a situation that had a high degree of risk if
officer serious injury or death, the officer safety concerns in this incident were negligible and the
resources were plentiful (firearms, less-lethal, tactical team approach, body armor, K9, drone,
observations, family intelligence, etc.). In my opinion, the need to help outweighed the risks for an
unconscious or deceased individual, and they waited too long to help. By the time that the YCSD
did decide to approach, it was too late and Mr. Hennefer had died.

10. The YCSD waited way too long to put a plan into place, especially for a
misdemeanor arrest. The YCSD lack of activity for this situation and their lack of a desire to help a
suffering individual resulted in an unnecessary death. At some point, the need for Mr. Hennefer’s
life safety must overcome the need for 100% officer safety, the need to make an arrest without any
use of force, the need for jail and the need for prosecution for these two misdemeanors.

11. In my opinion, it would have been reasonable to wait for the initial intelligence
reports from Air 21. Once it was established that the subject was not moving, YCSD should have
moved up with medical personnel to assess his condition. This is especially true given the various
deputy descriptions of his decreased mental state, combined with the reports from the family on
his health issues. There was also the mention from Deputy Mullins that she thought he was in
medical distress. These factors should have provoked a response from YCSD.

Factual Summary and Analysis

Mr. Hennefer began to drive slowly back and forth in his truck. Spike strips were deployed
and employees continued negotiating via PA. He eventually drove into the ditch about 150 yards
away from the deputies. The final position of his vehicle is visible in COUNTY 0211, the photo of
truck off the road, no longer drivable. A CHP cruiser responded to the scene. The CHP officer
reported that Mr. Hennefer was in the vehicle and it was still running. The report states, “l held
position at my patrol vehicle while OIC Saechao and other deputies developed a plan to reach
William. Deputy Mullins continued to attempt the PA announcements and phone calls to reach
William but was ultimately unsuccessful. This continued for several hours until a plan was created.”
Eventually, a team moved up and found Mr. Hennefer to be deceased. Incident Report, p. 7.

Itis clear that YCSD took the situation seriously, perhaps too seriously. Deputy Eck had a
potential stop and/or arrest for 2 misdemeanors — Disobeying orders by driving away and DUI -
Drugs. In response to these low-level misdemeanor crimes, YCSD used negotiation tactics, PA
announcements, a CHP helicopter and a drone to provide intelligence. Negotiation is an excellent
de-escalation tactic to deal with this situation. However, at this point there was no reason for the
YCSD to take several hours to create a plan, especially when the vehicle became disabled. At that
point, the suspect has been contained in the rice fields. He cannot drive away and escape on foot is
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unlikely as there are numerous deputies, a helicopter and drone, and a police K9 on the scene, as
well as deputies controlling the perimeter.

Itis important for all YCSD personnel to remember what their mission is while they are
dealing with such an active situation. In my experience, the primary police objectives are Life
Safety, Property Conservation and Restoring Order. Again, this is a potential misdemeanant who is
under the influence of narcotics. YCSD knew this because of his initial erratic behavior, the physical
observations of Deputy Eck, the intelligence from his wife, that he has thrown up all over himself,
that he has taken off his clothes, and has made requests for deputies to kill him. (Eck deposition,
page 85). At some point, deputies must remember that the most important thing is the safety of the
officers on scene as well as the safety of Mr. Hennefer, who has not made any threat to officers.
True, there is a red dot optic in the vehicle and the handle of a knife is visible. These potential
threats to officer safety are certainly something to be aware of, but are not great hindrances to
YCSD helping someone who is suffering from the effects of narcotics or the effects of narcotics
withdrawal and has not made any direct threats to officer safety. In addition, CNT Negotiator
Mullins said that Mr. Hennefer believed he was stuck in traffic at a roadblock. She also said he
suffered from high blood pressure and had chest pains when agitated. She also reported that
Hennefer had called his children and made comments that he was ready to die or felt as if he was
dying. She also knew he was vomiting. Overall, she was concerned about a heart issue or medical
distress taking place. Mullins Depo., pp. 87-91.

Sergeant Tarwater spoke to Hennefer’s estranged wife Bianca, and received information
that Mr. Hennefer was a drug user with anxiety issues, paranoia issues, and had heart issues. He
notified Captain Million via radio that all could hear. Tarwater Depo., pp. 30-33. Mullins said, “At
that — around 14:53 mark, | made contact with Captain Million and deputy Saechao about what |
learned from Shanna about, you know, the paranoia, hurt foot, thirsty, under the influence of drugs,
what has worked in the past, made them privy to that, and would have immediately gone back to,
or, as quickly as possible, gone back to negotiating with William, given that new information.”
Mullins Depo., p. 102. Mullins reported a second time to Captain Million and raised concerns that
Hennefer was in medical distress. Mullins Depo., pp. 104, 108-109. She said that due to his
medical distress, “it would certainly have been my hope that he would have been provided medical
attention prior to any demise.” Mullins Depo., p. 141. Deputy Eck said that they had medical and
paramedics and fire personnel staged due to Mr. Hennefer’s condition of taking off his clothes and
vomiting. Eck Depo., p. 86.

There was never any kind of huddle, meeting, or group discussion about the observations of
Hennefer’s physical condition. Aguirre Depo., p. 48. Eck, Aguirre, Thorpe, and Saechao should have
relayed their observations about Hennefer to command so that they would be aware of his physical
condition. Command should have inquired as well, but did not. Aguirre Depo., p. 55. These actions
might have spurred YCSD to take action sooner rather than later. In regard to the issue of Hennefer
being in distress, Sheriff Anderson was asked if Detective Mullins (CNT), ever relayed her medical
concerns to Captain Million. Anderson said, “First of all, it was an observation made by one
detective and only one detective that | am aware of.” Later, he added, “l would say, if we knew with
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certainty that he was having a medical emergency, yes, it would have absolutely changed the plan.”
Anderson Depo., p. 27.

In regard to providing medical aid and officer safety, Captain Million said, “There’s great
weight, officer safety has to be number one. The first responder has to be number one, or if you
don’t have the first responder safe, you can’t help them.” He later used the term, “Tombstone
courage.” Million Depo., pp. 97-98.

Sheriff Anderson said, “Given the circumstances of this situation, our concerns were for his
safety and for the safety of our officers, and he did not, | did not, nor do | believe the deputies did
have any inclination that he was in medical distress.” Anderson Depo., pg. 28.

In his deposition, Undersheriff Morawcznski said, “With no movement and no response,
yes, | believe that would be important to approach the vehicle in as safe a manner as possible.
Morawcznski Depo., p. 45. Itis apparent that YCSD disregarded Mr. Hennefer’s medical needs in
favor of their own safety. There is always some level of danger in most any duty a sheriff’'s deputy
engages in. Waiting “several hours” to take action was unnecessary. Deputy Eck had spent
considerable time speaking to Mr. Hennefer at his vehicle while making observations of the subject
and of the vehicle. Once Mr. Hennefer got his truck stuck, took off his clothes, threw out the knife,
and no longer became a threat to flee the scene, a team of YCSD deputies could have moved up to
the vehicle, using overwatch from the fixed wing and the drone, just in case he actually was armed
and took aggressive actions toward the deputies. In his deposition on page 106, Eck said they did
not move up because there was a 150-yard gap between their position and Hennefer; the truck had
not been searched; Hennefer had committed “violent acts” to police officers, and had a knife and a
red dot optic in the vehicle, which mean a potential firearm. In my opinion, he could have been
removed from the vehicle and medical assistance could have been rendered, especially when he
was unconscious. Eck agreed that he had already spent considerable time with him up at the
vehicle already without Hennefer brandishing any weapon or making any threats. If YCSD had done
this, Mr. Hennefer might have survived. Unfortunately, according to Terra Hennefer, “They were
screaming, yelling.” “...they were all yelling over each other.” “It was a continuous shouting. If there
wasn’t one, it was another.” Terra Hennefer Depo., p. 73. She also described a lot of barking from
the K9 dog. Terra Hennefer Depo., p. 80. Deputy Aguirre said that Mr. Hennefer never tried to
approach deputies; never tried to run away in his vehicle; stayed in his vehicle; never tried to flee
the scene; never threw anything at deputies; and never made threats of any kind. Aguirre Depo., pp.
32-33.

Deputy Aguirre said that the plan was to just keep talking to him to get him to come out of
the vehicle. That plan was in place for a few hours. Aguirre Depo., pp. 42-43.
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E. Failure to follow relevant YCSD policies
Opinions:

1. Deputies had an opportunity to preserve life, but neglected to do so by delaying their
response until Hennefer was dead.

2. YCSD had all the required elements in order to properly handle this situation, other
than the desire to move up and help Mr. Hennefer. Consequently, they arrived too late to help and
he had passed away.

3. The presence of command staff was one of the reasons why no action was taken
sooner. Sheriff Anderson said Saechao came up with the approach plan and relayed it to Captain
Million, who relayed it to Sheriff Anderson. Anderson Depo., pp. 13-14. The team deployment did
not happen until Hennefer was dead, probably delayed because the Sherrif was there. The
Undersheriff was there. The Captain was there. The Lieutenant was there. One of them should have
taken charge and informed everyone on the call who was in charge. If they are not in charge, their
rank confuses and delays others present. In my opinion, the department seemed to be confused as
to who was in charge. | did not see an indication of who was in charge within the CAD records. In my
opinion, this should be relayed to Dispatch and to all personnel on scene, especially since they had
the time to do so.

4. Mr. Hennefer met the definition provided in Policy 428.1.1, Person in Crisis. He
exhibited: (b) Threats of or attempted suicide. (d) Incoherence, disorientation or slow response. (e)
delusions, hallucinations, perceptions unrelated to reality or grandiose ideas. (f) Depression,
pronounced feelings of hopelessness or uselessness, extreme sadness or guilt. (h) Manic or
impulsive behavior, extreme agitation, lack of control. (j) Anxiety, aggression, rigidity, inflexibility or
paranoia.

5. YCSD personnel knew about the drug abuse issues for Mr. Hennefer. As the Policy
428.5(a) states, individuals under the influence of drugs may exhibit symptoms similar to someone
in a mental health crisis. Even though his drug use was suspected by deputies and confirmed by
family members, deputies did not approach to help him. The right time to approach was when he
was no longer alert. There are numerous CAD notations about Hennefer being non-responsive.
YSCO waited too long and as a result, Mr. Hennefer died.

6. YCSD had the appropriate personnel and resources to handle this incident without
any undue threats to officer safety (see Policy 428.5(b)), especially since Eck had already spent
considerable time with Mr. Hennefer at his vehicle. In fact, on page 62 of Terra Hennefer’s
deposition, she described a group of officers standing at the passenger side of Hennefer’s truck. It
was Eck and one or two other officers, indicating that other officers had been up to the vehicle and
would have assessed the scene for officer safety issues. Deputy Eck even said that he used
Hennefer’s phone to talk to Hennefer’s wife.
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7. It is apparent that deputies knew Hennefer was on drugs, both from his behavior
and from the family member’s intelligence (see Policy 428.5(e)). Deputy Eck threatened Mr.
Hennefer unnecessarily by pointing his gun at him. Eck’s actions were excessive for someone who
was suspected of committing two misdemeanors. Mr. Hennefer’s resulting requests for deputies to
kill him shows that he was unable to understand commands or to appreciation the consequences
of his actions or inactions. Mr. Hennefer’s behavior and lack of movement meant that deputies had
an opportunity to approach and to get medical help for Mr. Hennefer.

8. YCSD treated Mr. Hennefer much more seriously than was warranted. He was
suspected of committing two misdemeanors, not any dangerous felonies (see Policy 428.5(h).

9. Another alternative to force would be to use team tactics to move up to the vehicle
in order to assess Mr. Hennefer’s condition. If Hennefer presented a threat to officer safety, the
team was equipped with less lethal and lethal force options and could have used reasonable force,
if warranted. The trouble is, they let him die first before deciding to move up. They reasonably might
have suspected he was dead, asleep, or passed out from his drug use.

10. When Mr. Hennefer slowly drove away, Deputy Eck did not follow this policy which
states that deputies should not use stances or tactics that can be interpreted as aggressive (like
pointing his gun at a potential misdemeanant). Deputies should not argue or speak with a raised
voice or use threats to obtain compliance. In my opinion, Deputy Eck did not de-escalate this
situation as required by Policy 428.6. In fact, he acted unreasonably by escalating the situation with
unnecessary threats to use his firearm against Mr. Hennefer.

1. It was negligent on the part of YCSD to use passive monitoring for as long as it did
(see Policy 428.8). Passive monitoring should have ended when it was clear that Mr. Hennefer had
become incapacitated. YCSD waited too long to assist Mr. Hennefer until it was too late and he had
died. YCSD had the personnel and the resources in order to move up to the vehicle and help
Hennefer, but unnecessarily declined to do so. Terra Hennefer described the YCSD, “| feel like there
were a lot of cops there and | know that there were some just standing around. Like | feel like they
were smiling and just chopping it up. Like it - the feeling that day was very - like a dark feeling for me.
| don't know. Nobody came up to talk to me.” Terra Hennefer Depo., p. 44.

12. Training should be formalized and memorialized. Leaving an important topic like this
to “informal” training is not sufficient for deputies. The YCSD should have included scenario training
on this topic so that all personnel can benefit from the given exercise. This is also important for
command staff, in order to properly utilize ICS in order to improve YCSD response to individuals in
crisis. See Policy 428.11.

13. Based on the outcome of this crisis call, YCSD did not provide the proper formalized
training, including scenario-based training, which these types of situations require. Standardized
and formalized training as described in policy and seen in the training records was not present. See
Policy 428.11. Training should be formalized and memorialized. Leaving an important topic like this
to “informal” training is not sufficient for deputies. The YCSD should have included scenario training
on this topic so that all personnel can benefit from the given exercise. This is also important for
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command staff, in order to properly utilize ICS in order to improve YCSD response to individuals in
crisis. There may be budget and time constraints. However, this does not alleviate the need for
proper training for YCSD staff. The YCSD is deficient in this area, and this led to a tragedy for Mr.
Hennefer.

Factual Summary and Analysis

Policy 404 is titled Crisis Response Unit (CRU). The policy explains that the CRU is made up of the
Crisis Negotiation Team (CNT) and Special Weapons and Tactics team (SWAT). “...this manual
section serves as a guideline to department personnel allowing for appropriate on scene decision
making as required.” Deposition Exhibit 12.

404.4.6 Scenario based training — “SWAT teams should participate in scenario based training that
simulates the tactical operational environment. Such training is an established method of
improving performance during an actual deployment.” This policy echoes what | wrote earlier about
scenario-based training and stresses the importance of incorporating it in order to yield improved
tactical performance. From my review of YCSD training records, there is very little if any scenario-
based training for employees.

404.7.2 Training of Negotiators — “a minimum of one training day per month shall be required to
provide the opportunity for role-playing and situational training necessary to maintain proper skills.”
I do not know if this training occurred. These monthly training days are not noted in Mullins’ training
record.

404.9.2 Appropriate Situations or Use of the Crisis Response Unit — “The following are examples of
incidents which may result in activation of the crisis response unit: (a) barricaded suspects who
refused an order to surrender. (b) Incidents where hostages are taken. (c) Cases of suicide threats.
(d) Arrests of dangerous persons. (e) Any situation that could enhance the ability to preserve life,
maintain social order, and ensure the protection of property.” Subcategory (e) echoes the three
primary police functions which | outlined earlier in this report. Subcategory (c) occurred here with
the subject expressing the desire for officers to shoot him. “Suicide by Cop” is an unfortunate
situation where a subject wants the police to shoot him or her. This act occurs when the subject
threatens officers with a weapon, requiring them to use lethal force for self-preservation. In this
case, the subject did not present a weapon and apparently did not possess the means to provoke a
response from deputies, other than his requests that they shoot him. Subcategory (e) was present
in this situation.

“Responding to a possible SbC (Suicide by Cop) call: Your goal is to resolve it so that everyone goes
home safely. In most SbC incidents, the subject does NOT have a firearm. In the Los Angeles study
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of 419 SbC incidents, 4% of the subjects had a firearm. Another 4% had a replica or fake weapon;
and 5% had their hands in their pockets or otherwise appeared to possibly have a weapon. 16% of
the subjects were armed with a knife.

¢ |Innon-firearm incidents, officers often have many options for resolving the incident without
using lethal force, while protecting public safety and their own safety.

e |nsituations where a person is a danger only to himself or herself, it is essential for police to
contain the situation and take whatever time they need to defuse it.”

“Officers should be aware that pointing a gun at a potentially suicidal person willincrease his
or her anxiety and exacerbate the situation.” If a suicidal person has a firearm, officers have few
options. They must focus on protecting public safety and their own safety. However, if you can
establish that the suicidal person is unarmed, or is armed with a knife, a blunt object, or other
weapon but not a firearm, and if you can use distance and cover to protect yourself, you will have a
wider range of possible tactics. Pointing a firearm at a suicidal person can make it difficult to
establish trust and communication. Pointing a gun at a suicidal person will increase his or her
anxiety and exacerbate the situation.” (Police Executive Research Forum (PERF), 2019). This report
goes on to suggest that family members at a crisis scene should not be sent away, as they may have
valuable information about the subject. In Hennefer’s case, he had family members present and
calling in to 911 with information about his state of mind and drug abuse. In my opinion, this
intelligence, combined with Deputy Eck’s and Deputy Mullins’ observations, were largely
disregarded based on the delay in getting Hennefer help. Terra Hennefer said, “I feel like all the cops
had nothing for me. Like they were all really rude. Honestly, like | know that’s really — but none of
them wanted to work with us or like — like if we could have even just - | don't know. | just felt like they
were very - in the - like in the beginning they all had their guns drawn. They were all - it was loud,
chaotic, loud noise, and as time went by, | felt like they were standing around laughing and not
really doing shit to really get my brother out.” Terra Hennefer Depo., p. 38.

404.9.6 Field Unit Responsibilities — This policy establishes roles for deputies involved in a CRU call
such as perimeter, command post, arrest team, negotiations and obtaining resources.

404.9.7 On-Scene Command Responsibilities — This policy explains the responsibilities of the
incident commander (OIC Saechao) and the CRU Commander (Deputy Mullins). | noticed a lack of
information about who was in charge, which | addressed previously. The report indicated that
Saechao was the OIC. However, in his deposition, Deputy Eck said that Captain Million was on
scene and would be in charge because of his rank. He also said that the Undersheriff would be in
charge, based on his rank. In my opinion, the presence of senior staff does not mean that they have
taken command of a scene, unless they specifically notify all personnel and Dispatch that they are
in command. In my opinion, having senior staff present at a scene without taking specific charge
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can be confusing for line staff and mid-level supervisors, as it is unknown who is actually making
operations decisions. “As higher-ranking personnel arrive, command can be shifted but it cannot be
assumed that just because someone with more stripes or bars will be in charge just because of
rank.” (Chief Shults J. F., 2024) “The physical presence of a higher ranking sworn employee at an
operational scene indicates no immediate assumption of command and decision-making
responsibilities.” (Seattle Police Department, 2016). “During the course of the evening, the
Assistant Chief took over more and more of the command functions without formally assuming the
role of Incident Commander. Additional confusion was caused due to the presence of a second
Assistant Chief and a second captain, who appeared at the event in uniform as observers. The end
result of this chain of events was confusion on the part of supervisors and officers regarding who
was in charge of field operations.” (Diaz, 2001).

The IACP’s Incident Command System (ICS) model policy IV.B.2 states, “The first responder shall
maintain command and control of the incident or event until relieved by a higher authority, if
necessary.” IV.C.1 states “As soon as practical following ICS activation, the responsibility of the
initial IC shall be assumed by a ranking member, if necessary. Most often, this will be an on-duty
patrol supervisor. However, depending on the nature of the incident, command may be first
assumed by a higher ranking or more qualified member.” IV.C.12.a states, Incident command can
be transferred to an officer of higher rank, to a more qualified member, an individual with particular
expertise...” “prior to the transfer of command, the following actions are required. (1) Assess the
current situation with the current IC. (2) Receive a briefing from the current IC and document the
transfer. At minimum, the incoming commander should be apprised of the current situation,
assignment or resources, and tactical and strategic needs; (3) determine an appropriate time for
the transfer of command; (4) notify others of the change in incident command; and (5) assign the
current IC to another position in the incident organization (such as OPS). (b) there shall be a
transfer of command briefing wherein all sections are briefed and all involved personnel are
advised of the new command.” (International Association of Chiefs of Police, 2009).

“The [command post] location is less important—more important is that responding officers know
who is in command and where the command post is located. This is where the administrator/leader
comes in. The highest-ranking person on scene is probably the incident commander. Tell everyone
via the radio, because once that is announced, it keys other resources (Fire, EMS, bomb squad,
etc.) on where to go to join in unified command. Once someone announces they are IC, real
coordination of the response can begin, and it is here that ICS begins. Establishing the command
post begins the ICS process.” (Mueck, 2022). The important step of establishing a command post
with a setincident commander and Operations Chief did not occur properly. This led to confusion
about who is in command and who is making decisions. This directly led to a delay in getting help
for Mr. Hennefer until it was too late. Lack of a specific Incident Commander might also be why
relevant intelligence from the drone operator was not getting to the right person in charge. Sheriff
Anderson described that a drone operator was present, but was unaware of anyone specifically
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viewing the footage in order to assist in making decisions. Anderson Depo., pp. 16-19, 55. Deputy
Saechao said he never looked at the drone camera footage. Saechao Depo., p. 114. Captain Million
said he had no memory of looking at the drone video. Million Depo., p. 26. Undersheriff
Morawcznski said he never heard anything on the radio about the drone camera. Morawcznski
Depo., p. 20. Inthis case, the specific IC was unknown. Additionally, there did not seem to be a
clear Operations Chief, who makes decisions on the Incident Action Plan (IAP), who might need to
rely on information obtained from the drone operator in order to make decisions. Lt. Spears said
that he relayed information from the Deputy Mallory’s drone to the rest of the team, but never
actually looked at the screen. Spears Depo., pp. 78-79, 82.

“Incident Commander — Has overall responsibility for the incident. Sets objectives. Operations
Section - develops tactical organization and directs all resources to carry out the incident action
plan.” (Federal Emergency Mangement Agency, 2018). Captain Million said, “On that day, the only
other person | remember that | know would have then the operational team with myself would have
been Lieutenant Spear. The majority, if not all, communications would have gone to him, to me.”
Million Depo., p. 33). Again, the chain of command structure was not clear to YCSD personnel.

Policy 428 (Deposition Ex. 2), covers YCSD response to Crisis Intervention Incidents. “A person
whose level of distress or mental health symptoms have exceeded the person's internal ability to
manage his/her behavior or emotions. A crisis can be precipitated by any number of things,
including an increase in the symptoms of mental illness despite treatment compliance; non-
compliance with treatment, including a failure to take prescribed medications appropriately; or any
other circumstance or event that causes the person to engage in erratic, disruptive or dangerous
behavior that may be accompanied by impaired judgment.” Policy 428.1.1, Deposition Ex. 2.

428.3 Signs that someone may be in a mental health crisis. Mr. Hennefer exhibited the following: (b)
Threats of or attempted suicide. (d) Incoherence, disorientation or slow response. (e) delusions,
hallucinations, perceptions unrelated to reality or grandiose ideas. (f) Depression, pronounced
feelings of hopelessness or uselessness, extreme sadness or guilt. (h) Manic or impulsive behavior,
extreme agitation, lack of control. (j) Anxiety, aggression, rigidity, inflexibility or paranoia.

428.5 First Responders — “Safety is a priority for first responders. It is important to recognize that
individuals under the influence of alcohol, drugs or both may exhibit symptoms that are similar to
those of a person in a mental health crisis. These individuals may still present a serious threat to
deputies; such a threat should be addressed with reasonable tactics. Nothing in this policy shall be
construed to limit a deputy's authority to use reasonable force when interacting with the personin
crisis. Deputies are reminded that mental health issues, mental health crises and unusual behavior
alone are not criminal offenses. Individuals may benefit from treatment as opposed to
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incarceration.” (Pg. 3). Deputy Saechao said that he ran Mr. Hennefer’s rap sheet, which showed a
history of assault with a deadly weapon and attempted homicide. (Saechao deposition, pg. 46).
However, Lt. Spear said he ran a records check through Dispatch and learned that only an
information report was taken by Nevada County with a negative for criminal threats. He notified
other units via dispatch. (Spears deposition, pgs. 73-75). This paragraph goes hand in hand with the
situation that Mr. Hennefer was in. | recognize the officer safety factors present for YCSD as well as
his prior disputed history, as noted by YCSD. The deputies knew that his erratic behavior was most
likely due to his use of drugs. However, it seems that deputies ignored the fact that they could still
form a plan to approach Mr. Hennefer, and if he were to present a threat to officer safety,
reasonable force would be authorized, the same as any type of call with a threat to officer safety. In
his deposition, Undersheriff Morawcznski agreed that officers need to take everyone’s safety into
account — both officers and suspects. He said officers have an obligation to protect themselves as
well. He agreed that they also have the duty to protect the public. Morawcznski Depo., pp. 104-105.

A deputy responding to a call involving a person in crisis should:

a. Promptly assess the situation independent of reported information and make a
preliminary determination regarding whether a mental health crisis may be a factor.

b. Request available backup deputies and specialized resources as deemed
necessary and, if it is reasonably believed that the person is in a crisis situation, use
conflict resolution and de-escalation techniques to stabilize the incident as
appropriate.

c. If feasible, and without compromising safety, turn off flashing lights, bright lights or
sirens. (Unknown if this occurred).

d. Attempt to determine if weapons are present or available. A red dot optic and the
handle of a knife had been observed by Deputy Eck in the vehicle. At one point, the
subject took off his clothes and threw the knife away. This certainly lessened the
threat level to officer’s safety. | do recognize that no one at the scene saw Mr.
Hennefer throw the knife out. The use of binoculars to observe his behavior might
have allowed YCSD to be aware of the knife being discarded.

e. Takeinto accountthe person's mental and emotional state and potential inability to
understand commands or to appreciate the consequences of his/her action or
inaction, as perceived by the deputy. On pages 69 of Terra Hennefer’s deposition,
she described him, “...it looked like he was just gonna fall over. Like he was —just
looked like ill, like sick.” “He looked like he was going to pass out.”

f. Secure the scene and clear the immediate areas necessary. Done.
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g. Employ tactics to preserve the safety of all participants. Done.
h. Determine the nature of any crime.
i. Request a supervisor, as warranted. Done.

j.  Evaluate any available information that might assist in determining cause or
motivation for the person's actions or stated intentions. YCSD knew that Mr.
Hennefer was confused and acting erratically due to being on drugs.

k. If circumstances reasonably permit, consider and employ alternatives to force. This
was accomplished with CNT Mullins’ negotiations, and the helicopter and drone
deployment. Another alternative to force would be to use team tactics to move up to
the vehicle in order to assess Mr. Hennefer’s condition. If Hennefer presented a
threat to officer safety, the team was equipped with less lethal and lethal force
options and could have used reasonable force, if warranted. The trouble is, they let
him die first before deciding to move up. They reasonably might have suspected he
was dead, asleep, or passed out from his drug use. Deputy Aguirre said he was
either asleep or deceased. Aguirre Depo., p. 65. No matter which condition he was
in, due to his erratic behavior, taking off clothes, throwing out his knife, vomiting and
from the family intelligence, it was unreasonable to wait so long to help him.

428.6 De-Escalation — Upon initial contact with Mr. Hennefer, Deputy Eck seemed to be using
proper de-escalation tactics. When Mr. Hennefer slowly drove away, Deputy Eck did not follow this
policy which states that deputies should not use stances or tactics that can be interpreted as
aggressive (like pointing his gun at a potential misdemeanant). Deputies should not argue or speak
with a raised voice or use threats to obtain compliance. In my opinion, Deputy Eck did not de-
escalate this situation. In fact, he acted unreasonably by escalating the situation with unnecessary
threats to use his firearm against Mr. Hennefer. “Officers should be aware that pointinga gun at a
potentially suicidal person will increase his or her anxiety and exacerbate the situation.” (Police
Executive Research Forum (PERF), 2019).

428.8 Supervisor Responsibilities — The policy states that a supervisor should respond to the scene
of any interaction with a person in crisis. There are three components of the policy which the OIC
should accomplish while the incident is active: (a) Attempt to secure appropriate resources (This
certainly happened); (b) Closely monitor use of force issues (N/A, as no attempt was made to arrest
Mr. Hennefer after he got stuck); (c). “Consider strategic disengagement. Absent intimate threat to
the public and, as circumstances dictate, this may include removing or reducing law enforcement
resources or engaging in passive monitoring.” In my opinion, this is a guideline because the policy
uses the word “Consider.” | have used this technique in the past for suicidal subjects who are a
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threat to no one but themselves. It was negligent on the part of YCSD to use this strategy to an
excessive degree. Passive monitoring should have ended when it was clear that Mr. Hennefer had
become incapacitated. YCSD waited too long to assist Mr. Hennefer until it was too late and he had
died. YCSD had the personnel and the resources in order to move up to the vehicle and help
Hennefer, but unnecessarily declined to do so. Terra Hennefer described the YCSD, “| feel like there
were a lot of cops there and | know that there were some just standing around. Like | feel like they
were smiling and just chopping it up. Like it - the feeling that day was very - like a dark feeling for me.
| don't know. Nobody came up to talk to me.” Terra Hennefer Depo., p. 44.

428.11 Evaluation — The policy states, “...the Department will develop and provide comprehensive
education and training to members to all department members to enable them to effectively
interact with persons in crisis. This department will endeavor to provide Peace Officer Standards
and Training (POST)-approved advanced officer training on interaction with persons with mental
disabilities, welfare checks and crisis intervention.” In the previously mentioned training records,
only Saechao had received crisis intervention and drug influence classes. Chief Anderson said that
he has seen deputies watching videos and discussing policy 428, but that this is “informal” training.
Anderson Depo., p. 65. Training should be formalized and memorialized. Leaving an important topic
like this to “informal” training is not sufficient for deputies. The YCSD should have included
scenario training on this topic so that all personnel can benefit from the given exercise. This is also
important for command staff, in order to properly utilize ICS in order to improve YCSD response to
individuals in crisis. Chief Anderson said, “As far as our line staff, we incorporate as much training
as time and our budget will allow.” Anderson Depo., p. 67. Based on the outcome of this crisis call,
YCSD did not provide the proper formalized training, including scenario-based training, which these
types of situations require. Standardized and formalized training as described in policy and seen in
the training records was not present. “So as far as scenario-based training, you know, it's tough with
our schedule, with our budget. Just trying to get everybody on our force to go to training that we put
on is difficult and cumbersome, we do what we can as much as we can, like | said earlier.” Anderson
Depo., pp. 69-70. Captain Million said that there would be briefing training, anywhere from 10 to 30
minutes. He said, “Not practical to do a scenario-type training. It would be more of a scenario
tabletop-like scenario.” He added that they had critical incident raining for active shooter and
mental health, but could not recall any mental health field training scenarios. (Million deposition,
pgs. 74-75). | can appreciate budget and time constraints. However, this does not alleviate the
need for proper training for YCSD staff. In my opinion, YCSD is deficient in this area, and this led to a
tragedy for Mr. Hennefer.

Expert Report of David T. Sweeney, Estate of William Hennefer v. Yuba County 36|Page





Case 2:22-cv-00389-TLN-CSK Document 52 Filed 09/02/24 Page 42 of 121

CONCLUSION

The YCSD does not meet the standard of care expected of a professional law enforcement
organization when it comes to dealing with people suffering from a mental health crisis. On
1/25/21, YCSD responded to Mr. William Hennefer, who was in medical distress and suffering from
the effects of consumption of narcotics. Deputy Eck properly investigated the call. However, he
unnecessarily pointed his firearm at Mr. Hennefer, whom he suspected of committing two
misdemeanors. Mr. Hennefer began to ask YCSD to kill him. Responding personnel arrived to assist
and pointed more guns at Mr. Hennefer. They escalated, rather than de-escalated the situation.

Mr. Hennefer eventually drove down the road, away from YCSD. CNT Deputy Mullins arrived to
negotiate. Several command level employees arrived, but no one let other employees know that
they were in charge as the incident commander. As a result, key intelligence regarding Mr. Hennefer
went unheeded. Drone and airplane surveillance went unheeded. Information from family went
unheeded. Mr. Hennefer went unresponsive for quite some time. By the time YCSD put a planin
place to move up to Mr. Hennefer, he was dead.

In my opinion, this was an avoidable tragedy and YCSD should have moved up to help Mr. Hennefer
when he was alive and in need of medical assistance. However, the lack of a clear Incident
Commander created an improper incident response by YCSD. Key intelligence was not acted upon.
The response took too long to formulate and to put into motion. The unnecessary delay was
exacerbated by a lack of training for YCSD personnel, and from a failure to follow YCSD policies
when dealing with someone in a mental health crisis.

In my opinion, this incident could have been handled successfully by utilizing de-escalation. In
addition, an incident commander who took charge and let others know they were in charge could
have acted as a central clearing house for key intelligence, to formulate a plan, and to act upon that
plan when it was clear that Mr. Hennefer was non-responsive. Lastly, personnel could have
responded better if they were properly trained on how to handle someone in a mental health crisis,
combined by adherence to policies and procedures outlined in section 404 and 428 of the manual.

A FS—

David T. Sweeney Date

August 30, 2024

DT Sweeney Consulting, LLC
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APPENDIX B: CURRICULUM VITAE OF DAVID T. SWEENEY

Phone: 206.883.6238 Email: David@PoliceExpert.com
Website: https://PoliceExpert.com

4616 25th Ave. NE Ste. #116 Seattle, WA 98105

CAREER SUMMARY

2017 - Present: DT Sweeney Consulting, LLC, Seattle, WA.
Expert Witness & Consultant
Position Summary

Expert withess/consultant on policing issues including pursuits, training, SWAT, use of
force, early intervention, liability, complaints, EEO, human resources, performance
reviews, etc. | have assisted attorneys 41 different times which included 16 defense cases
and 25 plaintiff cases. | have been deposed 8 times and testified once at trial. In my police
career, | testified in trial approximately 100 times.

Key Responsibilities

e | assist attorneys with expert witness reports, consultation, evidence and case review
and deposition/trial testimony.

¢ | enjoy using my expertise to assist both plaintiff's attorneys and defense attorneys.

e | provide areview of the facts, including both strengths and weaknesses of the case.

2022 - Present: Northwestern University, Evanston, Illinois.
Adjunct Faculty
Position Summary

Faculty, Northwestern University School of Police Staff and Command. | teach a variety of
police executive disciplines to police leaders from across the U.S. Topics include Training,
Employee Relations, Leadership, Decision-making, Performance Appraisals, Media
Relations, Public Speaking, etc.
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2021 -2022: Oregon State University Police Department, Corvallis, OR.
Lieutenant
Position Summary

2nd in command, overseeing sergeants, officers and public safety officers as we developed
a brand-new police department to serve the students, faculty and staff at Oregon State
University. | supervised and trained all employees in all areas of policing, force,
procedures, etc. | helped build a sense of community between the university and their
police department.

2005 - 2022: King County ADR and Oregon Federal Executive Board, Seattle, WA and
Corvallis, OR.

Mediator

Position Summary

Trained mediator, specializing in conflict resolution in the workplace.
Key Responsibilities

e Mediator for workplace conflict, landlord/tenant issues, labor conflict and human
resources complaints.

¢ Assisted employees with conflict resolution.

¢ |dentify differences and similarities in power structure, race, sex and equality in the
workplace in order to promote communication and cooperation.

Key Achievements

e Ledemployees in conflict resolution in order to heal relationships and increase work
productivity.
¢ Provided a sounding board for employees and made outside referrals when appropriate.

2019 - 2021: Seattle Police Department North Precinct, Seattle, WA.

Watch Commander Lieutenant

Position Summary
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Supervised 8 sergeants and 60 officers. | was responsible for all patrol activities of my
personnel in the SPD North Precinct, a community of 235,000 people. | coordinated and
directed staff during routine and emergency responses. | conducted use of force, collision,
complaint and pursuit reviews for my staff.

2005 - 2021 Seattle Police Department, Seattle, WA.
Training Cadre
Position Summary

| have trained thousands of SPD employees from all ranks in the following disciplines:
Equal Employment Opportunity (EEO), Performance Reviews, Early Intervention for Police
Officers and Supervisors, Supervision of Police Personnel, Tactical De-Escalation, Care
Under Fire, Integrated Tactics, Use of Force, Active Shooter/Rapid-Intervention, Crisis
Intervention, Post-Academy Training for New Officers, Taser Instructor, CPR, Emergency
Vehicle Operations Course, & Legal Standards for police.

Key Achievements

¢ | have trained and/or demonstrated training tactics to personnel from the Department
of Justice as well as other local and federal police departments in Crisis Intervention,
Tactical De-escalation and Use of Force.

2016 - 2019 Seattle Police Department East Precinct, Seattle, WA.
Force Investigations Lieutenant
Position Summary

Responsible for analysis of officer’s use force during arrests. | gathered evidence from
reports, statements, photos, recordings, and in-car video (ICV). | evaluated the officer’s
legal authority and lawful purpose when detaining suspects. | formed opinions on whether
or not the officer made proper efforts at de-escalation prior to use of force.

Key Responsibilities
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e Precinct Compliance Lieutenant, responsible for employee training attendance and
records.
¢ |received specialized force review training approved by the U. S. Department of Justice.

2015 - 2016 Seattle Police Department North Precinct, Seattle, WA.
Operations Lieutenant
Position Summary

Responsible for reviewing use of force, pursuits, collisions, and misconduct investigations.
Supervised the Community Police Team (CPT) and the Anti-Crime Team (ACT). Served as
Acting Captain, in charge of the precinct. Responded to unusual occurrences in the
precinct.

Key Responsibilities

¢ Delivered both written and oral communication in SeaStat, SPD's community crime
reduction through data-driven policing.

e Spoke to community members and groups about North Precinct police activities.

¢ Responsible for staffing the precinct's 3 patrol shifts.

Key Achievements

* Reduced precinct budget expenditures through reduction of overtime and identifying
extraneous activity.

¢ Reduced crime through analysis of criminal activity trends and deployment of key
personnel to precinct hot spots.

2014 - 2015 Seattle Police Department North Precinct, Seattle, WA.
Patrol Sergeant
Position Summary

Responsible for squad’s response to 911 emergency and routine calls (assault, robbery,
theft, burglary, alarms, collisions, etc.).

Key Responsibilities

¢ Analyzed and reviewed use of force by officers in the field.
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¢ (Guided, directed, motivated and trained a patrol squad of 6 — 12 officers.

2010 - 2014 Seattle Police Department, Seattle, WA.
SWAT Sergeant
Position Summary

Responsible for tactical response to hostage situations, barricaded persons, high-risk
search warrants, riot control, and other high-risk 911 calls.

Key Responsibilities

e Dignitary protection.

e Supervised 6-24 officers during full-team callouts to high profile incidents.

e Led agroup of subject matter experts and published the SPD SWAT Manual.

¢ Created atracking database for all SWAT callouts, training, and qualifications.

¢ Provided administrative response to public disclosure requests.

2005 - 2010 Seattle Police Department, Seattle, WA.
Detective Sergeant - Human Resources
Position Summary

Equal Employment Opportunity (EEO) investigator, Early Intervention Coordinator,
Performance Review Coordinator.

Key Responsibilities

¢ Investigated complaints of misconduct, harassment, and/or hostile work environment
based on race, creed, color, national origin, age, sexual orientation, etc.

¢ Handled a high caseload, investigating with care and confidentiality.

¢ Advised the Chief and other high-ranking administration on investigations, key data, and
recommendations on how to improve the workplace for employees.
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e Attended 300 hours of training. Completed 60 EEO investigations.

¢ System administrator and analyst for On-Target Performance Tracking System.

¢ Trained department supervisors on proper methods of creating performance reviews for

employees.

Key Achievements

e Trained all new employees and department supervisors in EEO law, issues, and on how

to keep SPD a safe place for all employees to work.

¢ |Implemented a new Early Intervention program within SPD designed to identify and
assist officers potentially involved in at-risk behavior in their professional and/or
personal life.

¢ Trained and advised department supervisors on performance reviews for 1600
employees of SPD.

e Created a performance review tracking system to keep SPD on track with all
performance reviews.

2003 - 2005 Seattle Police Department, Seattle, WA.
Detective Sergeant - Internal Affairs
Position Summary

Internal Investigator responsible for handling complaints of misconduct made against
police personnel.

Key Responsibilities

* Internal Investigations.
e Complaintintake.

Key Achievements

e Handled 60 internal investigations of some of the most complex and sensitive
complaints within SPD.

* Prioritized competing work demands.
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¢ Practiced confidentiality and thoroughness while interacting with a diverse group of
citizens and employees.

2001 - 2003 Seattle Police Department West Precinct, Seattle, WA.
Patrol Sergeant
Position Summary

Responsible for leading, motivating and training a group of patrol officers. We were
responsible for 911 calls in the downtown precinct at nighttime.

Key Responsibilities

¢ Responsible for supervision and review for officer's use of force, arrests, reports, and
other calls for service.

e Handled citizen complaints against officers.

¢ Responsible for downtown nightlife scene with numerous people and incidents on
Friday and Saturday nights

Key Achievements

e Engaged with bar owners/operators in downtown Seattle to develop the precinct
violence reduction plan.

1987 - 2001 Seattle Police Department, Seattle, WA.
Police Officer
Position Summary

Police Officer, responsible for a variety of law enforcement activities within the City of
Seattle.

Key Responsibilities

e Special Deployment Officer: responsible for large scale staffing plans for SPD (Y2K,
WTO, Parades, Sporting events, etc.

e Movie Officer: Assisted with police involvement for movie, TV and commercials filmed
in Seattle, including filming permits and hiring/supervising officers.
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DUI Officer: 500 DUI arrests, thousands of traffic stops, drinking lab, numerous reports
and courtroom testimony.

Field Training Officer (FTO): Guided, directed and trained new officers on becoming an
effective police officer.

Patrol Officer: Handled 911 calls for service, felony and misdemeanor investigations,
collisions, mental health issues, detected and deterred criminal activity.

Crisis Intervention Team (CIT): Well-trained within SPD to respond to community
members with mental health issues, suicidal ideation, drug dependency, etc.

Key Achievements

Designed and participated in an SPD drinking lab to test and evaluate people under the
influence of alcohol.

MADD Officer of the Year, 1998.
Numerous commendations and citizen appreciation reports.

Took on additional responsibilities as an FTO for officers in need of specific
competence training.

Regular presenter to the community on patrol enforcement for criminal hot spots, drug
houses, etc.

1983 - 1987 Seattle Pacific University, Seattle, WA.

Security Officer

Position Summary

Lead supervisor, responsible for detecting and deterring criminal activity on campus in
order to keep students, faculty and staff safe. Conducted safety and security assessments
for university buildings.
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Education

Master of Public Policy | Oregon State University, 2023
Bachelor of Arts | Law, Societies & Justice, University of Washington, 2004
Associate in Arts/Sciences | Shoreline Community College, 2002

Graduate, School of Police Staff and Command | Northwestern University, 2021

Additional Publications

The Need for Police De-Escalation. The Defense News, published by Washington
Defense Trial Lawyers Association, Fall, 2021.

The Effects of Restrictive Police Pursuit Policies in Washington State. Published by
Oregon State University, EMPP Defense - 2023.

Expert Witness

Expert Witness Cases: 16 defense cases and 26 plaintiff cases. | have testified in seven
depositions and once at trial.

Expert Witness History:

1. 10/2017: Deposition-Defendant. Skyler Morrison v. Seattle School District, NO. 18-
2-00464-1 SEA. WA State Court of Appeals.

2. 11/2017: Arbitration — Defendant. Zachary Smalls v. USAA, 003254247-040,
Arbitration.

3. 11/2017: Case Review — Defendant. Estate of Jessica Ortega v. Pierce County, 17-2-
11836-8. Superior Court for the State of WA, in and for the county of Pierce.

4. 11/2020: Case Review — Plaintiff. Ghodsee v. City of Kent, 20-2-09383-1. SEA

Superior Court for the State of WA, in and for the county of King.
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5. 3/2021: Case Review — Defendant. Steven Morse v. Oregon Patrol Service,
19CV359489. Circuit Court of the State of Oregon for County of Multhomah.

6. 4/2021: Deposition — Plaintiff. Estate of Kenneth Woody v. Big Horn County, 2016
MT-180. Supreme Court for the State of Montana.

7. 7/2021: Deposition — Plaintiff. Estate of Delafuente v. City of Nampa, CV14-20-
01023. Idaho District Court, 3rd District.

8. 8/2021: Written Declaration — Plaintiff. Alexsey Predybaylo v. Sacramento County,
2:19-CV-01243-MCE-CKD. U.S. District Court, Eastern District of California.

9. 8/2021: Case Review — Plaintiff. Hempel v. City of Grass Valley.

10.10/2021: Written Declaration — Plaintiff. Estate of Gabriel Strickland v. Nevada
County. 2:21-CV-000175-MCE-AC, U.S. District Court, Eastern District of California.

11.12/2021: Deposition — Plaintiff. Richmond v. Spokane County, 2:21-CV-00129-SMJ.
U.S. District Court Eastern District of WA.

12.1/2022: Written Declaration — Plaintiff. Estate of Nicholas Rapp v. King County, 3:21-
CV-05800. U.S. District Court, Western District of WA at Tacoma.

13.4/2022: Case Review — Plaintiff. Sanchez V. City of Eugene, 6:21-cv-00142-MC.
U.S. District Court, State of Oregon Eugene Division.

14.4/2022: Case Review — Plaintiff. Ramirez v. City of Chandler. U.S. District Court for
the Eastern District of California.

15.4/2022: Case Review — Plaintiff. Hartman v. State of Arizona.

16.5/2022: Deposition — Plaintiff. O’Brien v. City of Chicago, 20-CV-2260. U.S. District
Court, Northern District of Illinois, Eastern Division.

17.7/2022: Expert Report — Defendant. Thompson v. City of Fairbanks, 4FA-21-02496 C.
Superior Court for the State of Alaska, Fourth Judicial District at Fairbanks.
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18.7/2022: Expert Report — Plaintiff. Perkins v. City of Des Moines, 4:21-cv-00248-RGE-
HCA. U.S. District Court for the Southern District of lowa, Central Division.

19.7/2022: Deposition — Plaintiff. Irving v. City of Raleigh, 5:22:V-068-BO. U.S. District
Court for Eastern District of North Carolina.

20.8/2022: Expert Report — Plaintiff. Reid v. West Virginia State Police, #2:21-cv-00647.
U.S. District Court for the Southern District of West Virginia at Charleston.

21.9/2022: Case Review - Plaintiff. Estate of Hennefer v. Yuba County.

22.10/2022: Expert Report — Defendant. Payne v. City of Tukwila, 22-2-06475-7 KNT.
Superior Court of the State of WA in the County of King.

23.12/2022: Trial Testimony — Plaintiff. Estate of Delafuente v. City of Nampa, CV14-20-
01023. Idaho District Court, 3rd District.

24.1/2023: Case Review — Defendant. State of Idaho v. George Dixon, 2022-216528.
Idaho Superior Court.

25.1/2023: Case Review — Defendant. Estate of Killsnight v. U.S., 4:22-cv-00018-BMM-
JT). U.S. District Court for the District of Montana, Great Falls Division.

26.2/2023: Preliminary Expert Report — Defendant. Estate of Justin Schaffer v. Thurston
County. Tort claim against Thurston County.

27.3/2023: Expert Report — Defendant. Yamindi and Gordon v. Cameron Osmer and
WSP. 2:22-cv-00961-LK Matter #10956640. US District Court for the Western District
of WA.

28.4/2023: Expert Opinion — Plaintiff. Estate of Jones v. Franklin Co., et al., 4:22-cv-
05138-SAB. U.S. District Court Eastern District of WA.

29. 8/2023: Preliminary Review - Plaintiff. Rebekah Fitzgerald v. Yellowstone Co., DV 56-
2023-0011. Montana 13th District Court, Yellowstone County.

30.9/2023: Deposition — Plaintiff. Hartmann v. State of Arizona, CV2022-010880.
Arizona Superior Court, County of Maricopa.
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31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

10/2023: Expert Report — Defendant. Henry v. City of Tacoma. 3:22-CV-05523-LK,
U.S. District Court, Western District of WA.

11/2023: Expert Review — Plaintiff. Estate of Manzanares v. 3 Denver PD Officers,
2023-CV-31683. District Court, City and County of Denver, State of CO.

11/2023: Expert Review — Defendant. State of Nevada v. Robert Telles, C-22-368935-
1 Dept. XIl. District Court Clark County, Nevada.

2/2023: Expert Review — Plaintiff. Estate of Su v. City of Seattle.

12/2023: Expert Review — Defendant. Stallone v. Roberts, Whidbey Animals
Improvement, 23-2-00285-1. Superior Court State of WA, Island County.

1/2024: Expert Review — Plaintiff. Foss v. Alspach, et al., 2:22-CV-01728-JHC. U.S.
District Court, Western District of WA.

12/2024, Expert Report — Defendant. Velasco-Ortega v. Okanogan County, 4:22-cv-
05138-SAB. U.S. District Court Eastern District of WA.

1/2024, Expert Report — Defendant. Estate of Dante Jones v. Franklin Co., 4:22-cv-
5138-JAG. U.S. District Court Eastern District of WA.

3/2024: Expert Report — Plaintiff. Estate of Jesse Gardner v. Bullhead City,
3:2023cv08078. U.S. District Court in and for the District of Arizona.

4/2024: Expert Report — Plaintiff. Estate of Arlin Bordeaux v. U.S. of America, 1:23-cv-
00047-SPW. U.S. District Court for the District of Montana Billings Division.

4/2024: Expert Review — Defendant. Burney v. Snohomish County, et al., 24-2-
05395-6 KNT. In the Superior Court of WA, For the County of King.

5/2024: Expert Review - Plaintiff McKinzie Rees v. City of Edgewater, 1-23-CV-01626-
PAB-NRN. U.S. District Court for the District of Colorado
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INTRODUCTION:

| was retained by counsel for the plaintiff to review the case, Estate of William Hennefer v. Yuba
County, California in order to offer expert opinions based on my experience and training as a law
enforcement expert witness. | previously submitted an expert witness report on August 19, 2024
stating my opinions.

For this report, Plaintiff’s counsel sent me two expert witness reports for rebuttal review.

EXPERT’S QUALIFICATIONS:

My qualifications remain unchanged from the 8/19/24 expert witness report.

FEE STRUCTURE:

My fee schedule remains unchanged.

EXPERT’S HISTORY:

My testimonial history and publication history remains unchanged. My CV remains unchanged.

MATERIALS REVIEWED:

Plaintiff provided me with expert witness reports from Robert Prevot and Ron Martinelli to review
and rebut. Should further evidence be produced, | reserve the right to amend or append my rebuttal
report.
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REBUTTAL:

DEFENSE EXPERT ROBERT PREVOT

Prevot Opinion #1: Sworn personnel from YCSD receive training that meets or exceeds
minimum California POST training requirements:

| read the expert witness report by Robert Prevot. On page 9, he references a December 2020 article
by Mike Ranalli from The Chief’s Chronicle; New York State Association of Chiefs of Police. A key
leading takeaway from the article is to focus responsibility for the situation on the offender, and to
defer responsibility from the police for not de-escalating the situation. “It is easy to ask, ‘Why didn’t
the police de-escalate the incident?’ But from a training, policy and liability perspective, that may
be the wrong question. If culpability is to be assigned to someone, the more appropriate question
is, ‘Who escalated the situation and why?’” While it is true that Mr. Hennefer drew the attention of
the police due to the report of the property owner, in my opinion, it is short-sighted to place
culpability on Mr. Hennefer. There was an opportunity to de-escalate the situation, but Deputy Eck
escalated the situation unnecessarily, and other deputies arriving at the scene played off of his
escalation, thereby reducing the chances of successfully handling the situation. In my opinion,
defense expert Prevot should have realized that YCSD is the party in charge of the situation. Even
though they are presented with a challenging situation with Mr. Hennefer, the YCSD should have
been trained to properly handle someone in crisis. Instead, YCSD escalated the situation which
ultimately led to a loss of life. Blaming the offender is a short-sighted method of deferring
responsibility from the agency.

On pages 14-19, Prevot referenced the California POST de-escalation training, issued to new
recruits. On page 19, he referenced the training records of several YCSD personnel, from Deputies
up through the rank of Sheriff. | reviewed the training records provided and | did not see that anyone
from the department had received any training based on the POST De-escalation manual, other
than Detective Mullins through the crisis intervention training she had received. Additionally,
Detective Mullins was the only employee who had received any significant scenario-based training.

Prevost Opinion #2: YCSD policies are developed and reviewed by Lexipol, a firm with 10,000
clients across the U.S.
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Regarding training records, | noted that YCSD failed to adequately train employees on policies and
procedures. For example, deputy Eck was noted as having received basic Academy training in 2016,
two hours on domestic violence, and two hours on strategic communication. In my opinion, this is
not an adequate amount of training for a 5-year veteran deputy working in the field. Deputy Aguirre
received basic Academy training in 2016, forty hours on Interview and Interrogation and training on
DV response. In my opinion, this is insufficient training for a 5-year veteran deputy. Neither
employee had received any training in crisis intervention, dealing with suicidal individuals, or
dealing with people under the influence of narcotics.

| did not see that any employee had received any training on policy 428 — Crisis Intervention
Incidents. Many employees admitted that they had clicked on a Lexipol link to show that they had
read policy 428. In my opinion, clicking a button to indicate that a policy has been read is not
sufficient. It is not training. It does not provide any reasoning as to why policy 428 is in the manual,
or what the department’s goals are by including policy 428 in the manual. Clicking a button does
not provide the employee with the ability to ask questions about the policy. It does not allow
supervisors to explain policy expectations. Lastly, clicking a button certainly does not provide the
employee with any type of scenario-based training experiences in order to learn and incorporate
the policy into everyday practices.

Prevot opinion #3: Deputy Eck properly de-escalated Mr. Hennefer in order to persuade him to
leave his vehicle.

In my opinion, because YCSD failed to properly train their employees, this led to the tragic situation
involving Mr. Hennefer. YCSD employees did not know what to do out in the field because they had
not been trained on what to do and what not to do. They did not know how to respond. Had
employees been properly trained in dealing with crisis intervention incidents, they would have had
a much greater chance of successfully handling this particular situation. Because he had not been
trained, Deputy Eck and YCSD escalated Mr. Hennefer by pointing their guns at him, shouting at
him, and through the use of a barking K-9 dog.

Prevot opinion #4: YCSD personnel complied with policy 428 - Crisis Intervention, during the
incident.

In my opinion, Mr. Prevot made several factual descriptions about how Deputy Saechao formulated
a plan to handle this incident. He skipped mentioning anything that Deputy Eck and the original
deputies did that escalated Mr. Hennefer, rather than de-escalating him. Witnhess Tara Hennefer had
a different opinion about what YCSD did at the scene. In my experience, the police expert withess
does not determine factual questions. This is for the trier of fact. | would agree with Mr. Prevot that
Saechao’s plan was implemented several hours after it was formulated. In my opinion, the plan was
implemented too late, as Mr. Hennefer had already died. YCSD waited too long to help.
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DEFENSE EXPERT RON MARTINELLI

Martinelli opinion #3-54(4): Martinelli finds that the claim that deputies are at fault for failing to
de-escalate Hennefer to be ill-informed and misinformed. “If for whatever reason(s): anger,
bias, alcohol/drug influence, and/or mental health crisis is present to obstruct
communication, then any effort to de-escalate the other person will fail. Such as the case
here.” Martinelli report, p. 47

Deputy Eck knew Mr. Hennefer’s state of mind and suspected that he was under the influence of
narcotics. | would argue that YCSD escalated Mr. Hennefer through the pointing of multiple guns at
him, multiple deputies yelling commands at him, and using a barking K-9 dog to threaten him did
the opposite of de-escalation. In my opinion, these methods escalated Mr. Hennefer, rather than
calmed him down in order to reason with him.

I would also argue that angry subjects, subjects under the influence of drugs and alcohol, and
people suffering through a mental health crisis can still be de-escalated. | have de-escalated
people suffering from these obstructions. | have witnessed other officers de-escalate people
suffering from these obstructions as well. Itis true that anger, substance abuse and mentalillness
can make it difficult or even impossible to de-escalate someone. However, Mr. Martinelli is
incorrect by stating, “...then any effort to de-escalate the other person will fail.” This is not a true
statement. Ultimately, it will be for the trier of fact to decide if the deputies were unable to de-
escalate Mr. Hennefer, or if their actions caused the opposite effect which ultimately led to his
death.

Martinelli opinion #4: “The time that the defendant deputies spent to arrive at a tactical
advantage to approach Hennefer to check his status and render medical aid was reasonable
and consistent with recognized, accepted, applied and trained law enforcement practices and
standards of care. To rebut, law enforcement has a duty to the public to render aid and help
people. Had YCSD senior staff and deputies been trained properly, the situation could have been
handled without loss of life. Because YCSD deputies did not know how to handle the situation,
YCSD deputies caused a negative reaction from Mr. Hennefer, eventually causing him to drive into a
ditch, incapacitating his vehicle. YCSD deputies did not see that the knife had been thrown out of
the vehicle by Mr. Hennefer. They did not know that the red dot site was being used for viewing
trees. YCSD did not communicate properly with the family, who could have provided useful
information about Hennefer. The family could have alleviated some of their safety concerns such
as, the purpose of the red dot sight for the tree business and not being used for a gun. Because Mr.
Hennefer was in medical distress, this should have created a sense of urgency in trying to help him,
rather than to let him die in the name of officer safety. Ultimately, the actions of the deputies and
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command staff at the scene will be judged by the trier of fact in order to determine whether or not
YCSD should have done more to help Mr. Hennefer.

Lastly, | also disagree that the time spent by deputies to arrive at a tactical advantage to approach
Hennefer was reasonable. In my opinion, YCSD waited too long to implement a plan to check his
status and render medical aid. By the time they made a decision, it was too late and Mr. Hennefer
had died. YCSD waited too long to help.

A Bovsoy

David T. Sweeney Date

September 30, 2024

DT Sweeney Consulting, LLC
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EXHIBIT

C
Yuba County Sheriff Department 11624 D.SWEENEY

Policy Manual

Crisis Intervention Incidents

428.1 PURPOSE AND SCOPE

This policy provides guidelines for interacting with those who may be experiencing a mental health
or emotional crisis. Interaction with such individuals has the potential for miscommunication and
violence. It often requires a deputy to make difficult judgments about a person’s mental state and
intent in order to effectively and legally interact with the individual.

428.1.1 DEFINITIONS
Definitions related to this policy include:

Person in crisis - A person whose level of distress or mental health symptoms have exceeded
the person’s internal ability to manage his/her behavior or emotions. A crisis can be precipitated by
any number of things, including an increase in the symptoms of mental illness despite treatment
compliance; non-compliance with treatment, including a failure to take prescribed medications
appropriately; or any other circumstance or event that causes the person to engage in erratic,
disruptive or dangerous behavior that may be accompanied by impaired judgment.

428.2 POLICY

The Yuba County Sheriff Department is committed to providing a consistently high level of
service to all members of the community and recognizes that persons in crisis may benefit from
intervention. The Department will collaborate, where feasible, with mental health professionals to
develop an overall intervention strategy to guide its members’ interactions with those experiencing
a mental health crisis. This is to ensure equitable and safe treatment of all involved.

428.3 SIGNS
Members should be alert to any of the following possible signs of mental health issues or crises:

(@) A known history of mental illness

(b) Threats of or attempted suicide

(c) Loss of memory

(d) Incoherence, disorientation or slow response

(e) Delusions, hallucinations, perceptions unrelated to reality or grandiose ideas

()  Depression, pronounced feelings of hopelessness or uselessness, extreme sadness
or guilt

() Social withdrawal
(h)  Manic or impulsive behavior, extreme agitation, lack of control
(i) Lack of fear

()  Anxiety, aggression, rigidity, inflexibility or paranoia
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Members should be aware that this list is not exhaustive. The presence or absence of any of these
should not be treated as proof of the presence or absence of a mental health issue or crisis.

428.4 COORDINATION WITH MENTAL HEALTH PROFESSIONALS

The Sheriff should designate an appropriate Division Commander to collaborate with mental health
professionals to develop an education and response protocol. It should include a list of community
resources, to guide department interaction with those who may be suffering from mental illness
or who appear to be in a mental health crisis.

428.5 FIRST RESPONDERS

Safety is a priority for first responders. It is important to recognize that individuals under the
influence of alcohol, drugs or both may exhibit symptoms that are similar to those of a person in a
mental health crisis. These individuals may still present a serious threat to deputies; such a threat
should be addressed with reasonable tactics. Nothing in this policy shall be construed to limit a
deputy’s authority to use reasonable force when interacting with a person in crisis.

Deputies are reminded that mental health issues, mental health crises and unusual behavior alone
are not criminal offenses. Individuals may benefit from treatment as opposed to incarceration.

A deputy responding to a call involving a person in crisis should:

(@) Promptly assess the situation independent of reported information and make a
preliminary determination regarding whether a mental health crisis may be a factor.

(b) Request available backup deputies and specialized resources as deemed necessary
and, if it is reasonably believed that the person is in a crisis situation, use conflict
resolution and de-escalation techniques to stabilize the incident as appropriate.

(c) If feasible, and without compromising safety, turn off flashing lights, bright lights or
sirens.

(d) Attempt to determine if weapons are present or available.

1. Prior to making contact, and whenever possible and reasonable, conduct a
search of the Department of Justice Automated Firearms System via the
California Law Enforcement Telecommunications System (CLETS) to determine
whether the person is the registered owner of a firearm (Penal Code § 11106.4).

(e) Take into account the person’s mental and emotional state and potential inability to
understand commands or to appreciate the consequences of his/her action or inaction,
as perceived by the deputy.

() Secure the scene and clear the immediate area as necessary.
() Employ tactics to preserve the safety of all participants.

(h) Determine the nature of any crime.

()  Request a supervisor, as warranted.

()  Evaluate any available information that might assist in determining cause or motivation
for the person’s actions or stated intentions.
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(k) If circumstances reasonably permit, consider and employ alternatives to force.

428.6 DE-ESCALATION
Deputies should consider that taking no action or passively monitoring the situation may be the
most reasonable response to a mental health crisis.

Once it is determined that a situation is a mental health crisis and immediate safety concerns
have been addressed, responding members should be aware of the following considerations and
should generally:

. Evaluate safety conditions.

. Introduce themselves and attempt to obtain the person’s name.

. Be patient, polite, calm, courteous and avoid overreacting.

. Speak and move slowly and in a non-threatening manner.

. Moderate the level of direct eye contact.

. Remove distractions or disruptive people from the area.

. Demonstrate active listening skills (e.g., summarize the person’s verbal
communication).

. Provide for sufficient avenues of retreat or escape should the situation become
volatile.

Responding deputies generally should not:
. Use stances or tactics that can be interpreted as aggressive.
. Allow others to interrupt or engage the person.
. Corner a person who is not believed to be armed, violent or suicidal.

. Argue, speak with a raised voice or use threats to obtain compliance.

428.7 INCIDENT ORIENTATION

When responding to an incident that may involve mental illness or a mental health crisis, the deputy
should request that the dispatcher provide critical information as it becomes available. This
includes:

(@) Whether the person relies on drugs or medication, or may have failed to take his/her
medication.

(b)  Whether there have been prior incidents, suicide threats/attempts, and whether there
has been previous sheriff response.

(c) Contact information for a treating physician or mental health professional.

Additional resources and a supervisor should be requested as warranted.
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428.8 SUPERVISOR RESPONSIBILITIES
A supervisor should respond to the scene of any interaction with a person in crisis. Responding
supervisors should:

(a) Attempt to secure appropriate and sufficient resources.

(b) Closely monitor any use of force, including the use of restraints, and ensure that those
subjected to the use of force are provided with timely access to medical care (see the
Handcuffing and Restraints Policy).

(c) Consider strategic disengagement. Absent an imminent threat to the public and,
as circumstances dictate, this may include removing or reducing law enforcement
resources or engaging in passive monitoring.

(d) Ensure that all reports are completed and that incident documentation uses
appropriate terminology and language.

(e) Conductan after-action tactical and operational debriefing, and prepare an after-action
evaluation of the incident to be forwarded to the Division Commander.

Evaluate whether a critical incident stress management debriefing for involved members is
warranted.

428.9 INCIDENT REPORTING

Members engaging in any oral or written communication associated with a mental health crisis
should be mindful of the sensitive nature of such communications and should exercise appropriate
discretion when referring to or describing persons and circumstances.

Members having contact with a person in crisis should keep related information confidential,
except to the extent that revealing information is necessary to conform to department reporting
procedures or other official mental health or medical proceedings.

428.9.1 DIVERSION
Individuals who are not being arrested should be processed in accordance with the Mental Iliness
Commitments Policy.

428.10 NON-SWORN INTERACTION WITH PEOPLE IN CRISIS
Non-sworn members may be required to interact with persons in crisis in an administrative
capacity, such as dispatching, records request, and animal control issues.

(&8 Members should treat all individuals equally and with dignity and respect.

(b) If a member believes that he/she is interacting with a person in crisis, he/she should
proceed patiently and in a calm manner.

(c) Members should be aware and understand that the person may make unusual or
bizarre claims or requests.

If a person’s behavior makes the member feel unsafe, if the person is or becomes disruptive
or violent, or if the person acts in such a manner as to cause the member to believe that the
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person may be harmful to him/herself or others, a deputy should be promptly summoned to provide
assistance.

428.11 EVALUATION

The Division Commander designated to coordinate the crisis intervention strategy for this
department should ensure that a thorough review and analysis of the department response to
these incidents is conducted annually. The report will not include identifying information pertaining
to any involved individuals, deputies or incidents and will be submitted to the Sheriff through the
chain of command.

428.12 TRAINING

In coordination with the mental health community and appropriate stakeholders, the Department
will develop and provide comprehensive education and training to all department members to
enable them to effectively interact with persons in crisis.

This department will endeavor to provide Peace Officer Standards and Training (POST)-approved
advanced officer training on interaction with persons with mental disabilities, welfare checks and
crisis intervention (Penal Code § 11106.4; Penal Code 8§ 13515.25; Penal Code § 13515.27; Penal
Code § 13515.30).
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Policy Manual 11-6-24 D.SWEENEY

Crisis Response Unit

404.1 PURPOSE AND SCOPE

The Crisis Response Unit (CRU) is comprised of two specialized teams: the Crisis Negotiation
Team (CNT) and the Special Weapons and Tactics Team (SWAT). The unit has been established
to provide specialized support in handling critical field operations where intense negotiations
and/or special tactical deployment methods beyond the capacity of field officers appear to be
necessary. This policy is written to comply with the guidelines established in the Attorney General's
Commission on Special Weapons and Tactics Report (September 2002) and the POST 2005
SWAT Operational Guidelines and Standardized Training Recommendations (Penal Code §
13514.1).

404.1.1 OPERATIONAL AND ADMINISTRATIVE POLICY

The Policy Manual sections pertaining to the Crisis Response Unit are divided into Administrative
and Operational Policy and Procedures. Since situations that necessitate the need for such a
police response vary greatly from incident to incident and such events often demand on-the-
scene evaluation, the Operational Policy outlined in this manual section serves as a guideline
to department personnel allowing for appropriate on scene decision making as required. The
Administrative Procedures, however, are more restrictive and few exceptions should be taken.

404.1.2 SWAT TEAM DEFINED

A SWAT team is a designated unit of law enforcement officers that is specifically trained and
equipped to work as a coordinated team to resolve critical incidents that are so hazardous,
complex, or unusual that they may exceed the capabilities of first responders or investigative units
including, but not limited to, hostage taking, barricaded suspects, snipers, terrorist acts and other
high-risk incidents. As a matter of department policy, such a unit may also be used to serve high-
risk warrants, both search and arrest, where public and officer safety issues warrant the use of
such a unit.

404.2 LEVELS OF CAPABILITY/TRAINING

404.2.1 LEVEL |

Alevel | SWAT team is a basic team capable of providing containment and intervention with critical
incidents that exceed the training and resources available to line-level deputies. This does not
include ad hoc teams of officers that are formed around a specific mission, detail or incident (e.g.
active shooter response). Generally 5% of the basic team's on-duty time should be devoted to
training.

404.2.2 LEVELI

A level ll, Intermediate level SWAT team is capable of providing containment and intervention.
Additionally, these teams possess tactical capabilities above the Level | teams. These teams may
or may not work together on a daily basis, but are intended to respond to incidents as a team. At
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least 5% of their on-duty time should be devoted to training with supplemental training for tactical
capabilities above the Level | team.

404.2.3 LEVELII

A Level lll, Advanced level SWAT team is a SWAT team whose personnel function as a full-
time unit. Generally 25% of their on-duty time is devoted to training. Level Il teams operate in
accordance with contemporary best practices. Such units possess both skills and equipment to
utilize tactics beyond the capabilities of Level | and Level |l teams.

404.3 POLICY

It shall be the policy of this department to maintain a SWAT team and to provide the equipment,
manpower, and training necessary to maintain a SWAT team. The SWAT team should develop
sufficient resources to perform three basic operational functions:

(@) Command and Control
(b) Containment
(c)  Entry/Apprehension/Rescue

It is understood it is difficult to categorize specific capabilities for critical incidents. Training needs
may vary based on the experience level of the team personnel, team administrators and potential
incident commanders. Nothing in this policy shall prohibit individual teams from responding to
a situation that exceeds their training levels due to the exigency of the circumstances. The
preservation of innocent human life is paramount.

404.3.1 POLICY CONSIDERATIONS

A needs assessment should be conducted to determine the type and extent of SWAT missions and
operations appropriate to this department. The assessment should consider the team's capabilities
and limitations and should be reviewed annually by the SWAT Commander or his/her designee.

404.3.2 ORGANIZATIONAL PROCEDURES
This department shall develop a separate written set of organizational procedures which should
address, at minimum, the following:

(@) Locally identified specific missions the team is capable of performing.

(b) Team organization and function.

(¢)  Personnel selection and retention criteria.

(d) Training and required competencies.

(e)  Procedures for activation and deployment.

()  Command and control issues, including a clearly defined command structure.
(@ Multi-agency response.

(h)  Out-of-jurisdiction response.
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(i)

Specialized functions and supporting resources.

404.3.3 OPERATIONAL PROCEDURES

This department shall develop a separate written set of operational procedures in accordance with
the determination of their level of capability, using sound risk reduction practices. The operational
procedures should be patterned after the National Tactical Officers Association Suggested SWAT
Best Practices. Because such procedures are specific to CRU members and will outline tactical
and officer safety issues, they are not included within this policy. The operational procedures
should include, at minimum, the following:

(@)

(b)

()

(d)

(e)
(f)

(h)

Designated personnel responsible for developing an operational or tactical plan prior
to, and/or during SWAT operations (time permitting).

1. AlISWAT team members should have an understanding of operational planning.

2. SWAT team training should consider planning for both spontaneous and planned
events,

3. SWAT teams should incorporate medical emergency contingency planning as
part of the SWAT operational plan.

Plans for mission briefings conducted prior to an operation, unless circumstances
require immediate deployment.

1. When possible, briefings should include the specialized units and supporting
resources.

Protocols for a sustained operation should be developed which may include relief,
rotation of personnel and augmentation of resources.

A generic checklist to be worked through prior to initiating a tactical action as a
means of conducting a threat assessment to determine the appropriate response and
resources necessary, including the use of SWAT.

The appropriate role for a trained negotiator.

A standard method of determining whether or not a warrant should be regarded as
high-risk.

A method for deciding how best to serve a high-risk warrant with all reasonably
foreseeable alternatives being reviewed in accordance with risk/benefit criteria prior
to selecting the method of response.

Post incident scene management including:
1. Documentation of the incident.
2. Transition to investigations and/or other units.

3. Debriefing after every deployment of the SWAT team.
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(@) After-action team debriefing provides evaluation and analysis of critical
incidents and affords the opportunity for individual and team assessments,
helps to identify training needs, and reinforces sound risk management
practices.

(b)  Such debriefing should not be conducted until involved deputies have

had the opportunity to individually complete necessary reports or provide
formal statements.

(¢)  In order to maintain candor and a meaningful exchange, debriefing will
generally not be recorded.

(d) When appropriate, debriefing should include specialized units and
resources.

()  Sound risk management analysis.

(i)  Standardization of equipment deployed.

404.4 TRAINING NEEDS ASSESSMENT

The SWAT/CRU Commander shall conduct an annual SWAT Training needs assessment to
ensure that training is conducted within team capabilities, department policy and the training
guidelines as established by POST (11 C.C.R. § 1084).

404.4.1 INITIAL TRAINING
SWAT team operators and SWAT supervisors/team leaders should not be deployed until
successful completion of the POST-certified Basic SWAT Course or its equivalent.

(@ Toavoid unnecessary or redundant training, previous training completed by members
may be considered equivalent when the hours and content (topics) meet or exceed
department requirements or POST standardized training recommendations.

404.4.2 UPDATED TRAINING
Appropriate team training for the specialized SWAT functions and other supporting resources
should be completed prior to full deployment of the team.

SWAT team operators and SWAT supervisors/team leaders should complete update or refresher
training as certified by POST, or its equivalent, every 24 months.

404.4.3 SUPERVISION AND MANAGEMENT TRAINING

Command and executive personnel are encouraged to attend training for managing the SWAT
function at the organizational level to ensure personnel who provide active oversight at the scene
of SWAT operations understand the purpose and capabilities of the teams.

Command personnel who may assume incident command responsibilities should attend SWAT or
Critical Incident Commander course or its equivalent. SWAT command personnel should attend
a POST-certified SWAT commander or tactical commander course, or its equivalent.
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404.4.4 SWAT ONGOING TRAINING

Training shall be coordinated by the CRU Commander. The CRU Commander may conduct
monthly training exercises that include a review and critique of personnel and their performance
in the exercise in addition to specialized training. Training shall consist of the following:

(@) Each SWAT member shall perform a physical fitness test quarterly (four times per
year). A minimum qualifying score must be attained by each team member.

(b)  Any SWAT team member failing to attain the minimum physical fitness qualification
score will be notified in writing of a day to retest and attain a qualifying score. Within
30 days of the previous physical fitness test date, the member required to qualify
shall consult with a team supervisor and Division Commander and will be required to
complete the entire physical fitness test. Failure to qualify after a second attempt may
result in dismissal from the team.

(c) Those members who are on vacation, ill, or are on light duty status with a doctor's note
of approval on the test date, shall be responsible for reporting to a team supervisor
and taking the test within 30 days of their return to regular duty. Any member, who
fails to arrange for and perform the physical fitness test within the 30-day period, shall
be considered as having failed to attain a qualifying score for that test period.

(d) Quarterly, each SWAT team member shall perform a mandatory SWAT handgun
qualification course. The qualification course shall consist of a SWAT Basic Drill for
the handgun. Failure to qualify will require that officer to seek remedial training from a
team firearms instructor approved by the CRU Commander. Team members who fail
to qualify must retest within 30 days. Failure to qualify within 30 days with or without
remedial training may result in dismissal from the team.

404.4.5 TRAINING SAFETY
Use of a designated safety officer should be considered for all tactical training.

404.4.6 SCENARIO BASED TRAINING

SWAT teams should participate in scenario-based training that simulates the tactical operational
environment. Such training is an established method of improving performance during an actual
deployment.

404.4.7 TRAINING DOCUMENTATION

Individual and team training shall be documented and records maintained by the Training Unit.
Such documentation shall be maintained in each member's individual training file. A separate
agency SWAT training file shall be maintained with documentation and records of all team training.

404.5 UNIFORMS, EQUIPMENT, AND FIREARMS

Copyright Lexipol, LL.C 2021/01/14, All Rights Reserved. Crisis Response Unit - 309
Published with permission by Yuba County Sheriff Department





Yuba County Sheriff Department

Policy Manual

Crisis Response Unit

404.5.1 UNIFORMS

SWAT teams from this agency should wear uniforms that clearly identify team members as law
enforcement officers. It is recognized that certain tactical conditions may require covert movement.
Attire may be selected appropriate to the specific mission.

404.5.2 EQUIPMENT
SWAT teams from this agency should be adequately equipped to meet the specific mission(s)
identified by the agency.

404.5.3 FIREARMS
Weapons and equipment used by SWAT, the specialized units, and the supporting resources
should be agency-issued or approved, including any modifications, additions, or attachments.

404.5.4 OPERATIONAL READINESS INSPECTIONS

The CRU Commander shall appoint a CRU supervisor to perform operational readiness
inspections of all unit equipment at twice yearly. The result of the inspection will be forwarded to the
CRU Commander in writing. The inspection will include personal equipment issued to members
of the unit, operational equipment maintained in the CRU facility and equipment maintained or
used in CRU vehicles.

404.6 MANAGEMENT/SUPERVISION OF CRISIS RESPONSE UNIT
The Commander of the CRU shall be selected by the Sheriff upon recommendation of staff.

404.6.1 PRIMARY UNIT MANAGER
Under the direction of the Sheriff, through the Patrol Division Commander, the Crisis Response
Unit shall be managed by a lieutenant.

404.6.2 TEAM SUPERVISORS
The Negotiation Team and each Special Weapons and Tactics Team will be supervised by a
sergeant.

The team supervisors shall be selected by the Sheriff upon specific recommendation by staff and
the CRU Commander.

The following represent the supervisor responsibilities for the Crisis Response Unit.

(@ The Negotiation Team supervisor's primary responsibility is to supervise the
operations of the Negotiation Team which will include deployment, training, first iine
participation, and other duties as directed by the CRU Commander.

(b) The Special Weapons and Tactics Team supervisor's primary responsibility is to
supervise the operations of the SWAT Team, which will include deployment, training,
first line participation, and other duties as directed by the CRU Commander.
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404.7 CRISIS NEGOTIATION TEAM ADMINISTRATIVE PROCEDURES

The Crisis Negotiation Team has been established to provide skilled verbal communicators who
may be utilized to attempt to de-escalate and effect surrender in critical situations where suspects
have taken hostages, barricaded themselves, or have suicidal tendencies.

The following procedures serve as directives for the administrative operation of the Crisis
Negotiation Team.

404.7.1 SELECTION OF PERSONNEL

Interested sworn personnel who have one year of patrol experience may submit a letter of interest
to the Division Commander. A copy will be forwarded to the CRU Commander and the Crisis
Negotiation Team supervisor. Qualified applicants will then be invited to an oral interview. The oral
board will consist of the CRU Commander, the Crisis Negotiation Team supervisor, and a third
person to be selected by the two. Interested personnel shall be evaluated by the following criteria:

(a) Recognized competence and ability as evidenced by performance.

(b) Demonstrated good judgment and understanding of critical role of negotiator and
negotiation process.

(c) Effective communication skills to ensure success as a negotiator.
(d) Special skills, training, or appropriate education as it pertains to the assignment.

(e) Commitment to the unit, realizing that the assignment may necessitate unusual
working hours, conditions, and training obligations.

The oral board shall submit a list of successful applicants to staff for final selection.

404.7.2 TRAINING OF NEGOTIATORS

Those deputies selected as members of the Negotiation Team shall attend the Basic Negotiators
Course as approved by the Commission on Peace Officer Standards and Training (POST) as
soon as possible after being assigned to this role. Untrained deputies may be used in a support
or training capacity. Additional training will be coordinated by the team supervisor.

A minimum of one training day per month shall be required to provide the opportunity for role
playing and situational training necessary to maintain proper skills. This will be coordinated by
the team supervisor.

Continual evaluation of a team member's performance and efficiency as it relates to the positive
operation of the unit shall be conducted by the team supervisor. Performance and efficiency levels,
established by the team supervisor, will be met and maintained by all team members. Any member
of the Negotiation Team who performs or functions at a level less than satisfactory shall be subject
to dismissal from the unit.

404.8 SWAT TEAM ADMINISTRATIVE PROCEDURES
The Special Weapons and Tactics (SWAT) Team was established to provide a skilled and trained
team which may be deployed during events requiring specialized tactics in such situations as
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cases where suspects have taken hostages and/or barricaded themselves as well as prolonged
or predictable situations in which persons armed or suspected of being armed pose a danger to
themselves or others.

The following procedures serve as directives for the administrative operation of the Special
Weapons and Tactics Team.

404.8.1 SELECTION OF PERSONNEL

Interested sworn personnel who are off probation shall submit a letter of interest to their
appropriate Division Commander Those qualifying applicants will then be invited to participate in
the testing process. The order of the tests will be given at the discretion of the CRU Commander.
The testing process will consist of an oral board, physical agility, SWAT basic handgun, and team
evaluation.

(@) Oralboard: The oral board will consist of personnel selected by the CRU Commander
and Operations Division Commander. Applicants will be evaluated by the following
criteria:

1. Recognized competence and ability as evidenced by performance;

2. Demonstrated good judgment and understanding of critical role of SWAT
member;

3. Special skills, training, or appropriate education as it pertains to this assignment;
and,

4.  Commitment to the unit, realizing that the additional assignment may necessitate
unusual working hours, conditions, and training obligations.

(b) Physical agility: The physical agility test is designed to determine the physical
capabilities of the applicant as it relates to performance of SWAT-related duties. The
test and scoring procedure will be established by the CRU Commander. A minimum
qualifying score shall be attained by the applicant to be considered for the position.

(c) SWAT basic handgun: Candidates will shoot a basic handgun drill with an agreed
upon minimum qualifying score.

(d) Team evaluation: Current team members will evaluate each candidate on his or
her field tactical skills, teamwork, ability to work under stress, communication skills,
judgment, and any special skills that could benefit the team.

(e) A list of successful applicants shall be submitted to staff, by the CRU Commander,
for final selection.

404.8.2 TEAM EVALUATION

Continual evaluation of a team member's performance and efficiency as it relates to the positive
operation of the unit shall be conducted by the CRU Commander. The performance and efficiency
level, as established by the team supervisor, will be met and maintained by all SWAT Team
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members. Any member of the SWAT Team who performs or functions at a level less than
satisfactory shall be subject to dismissal from the team.

404.9 OPERATION GUIDELINES FOR CRISIS RESPONSE UNIT

The following procedures serve as guidelines for the operational deployment of the Crisis
Response Unit. Generally, the Special Weapons and Tactics Team and the Crisis Negotiation
Team will be activated together. It is recognized, however, that a tactical team may be used in
a situation not requiring the physical presence of the Crisis Negotiation Team such as warrant
service operations. This shall be at the discretion of the CRU Commander.

404.9.1 ON-SCENE DETERMINATION

The supervisor in charge on the scene of a particular event will assess whether the Crisis
Response Unit is to respond to the scene. Upon final determination by the Operations Lieutenant,
Captain, or Undersheriff/Sheriff, he/she will then notify the CRU Commander.

404.9.2 APPROPRIATE SITUATIONS FOR USE OF CRISIS RESPONSE UNIT
The following are examples of incidents which may result in the activation of the Crisis Response
Unit:

(@) Barricaded suspects who refuse an order to surrender.
(b) Incidents where hostages are taken.

(c) Cases of suicide threats.

(d) Arrests of dangerous persons.

(e)  Any situation that could enhance the ability to preserve life, maintain social order, and
ensure the protection of property.

404.9.3 OUTSIDE AGENCY REQUESTS

Requests by field personnel for assistance from outside agency crisis units must be approved by
the Shift Supervisor. Deployment of the Yuba County Sheriff Department Crisis Response Unit in
response to requests by other agencies must be authorized by a Division Commander.

404.9.4 MULTI-JURISDICTIONAL SWAT OPERATIONS

The SWAT team, including relevant specialized units and supporting resources, should develop
protocols, agreements, MOU's, or working relationships to support multi-jurisdictional or regional
responses.

(@) Ifitis anticipated that multi-jurisdictional SWAT operations will regularly be conducted;
SWAT multi-agency and multi-disciplinary joint training exercises are encouraged.

(b)  Members of the Yuba County Sheriff Department SWAT team shall operate under
the policies, procedures and command of the Yuba County Sheriff Department when
working in a multi-agency situation.
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404.9.5 MOBILIZATION OF CRISIS RESPONSE UNIT

Requests for the Crisis Response Unit shall be made by the Watch CommanderA current
mobilization list shall be maintained in the Watch Commander's office by the CRU Commander.
The Operations Division Commanderas soon as practical.

The Watch Commander should advise the CRU Commander with as much of the following
information which is available at the time:

(a) The number of suspects, known weapons and resources.

(b) If the suspect is in control of hostages.

(c) If the suspect is barricaded.

(d) The type of crime involved.

(e) If the suspect has threatened or attempted suicide.

(f)  The location of the command post and a safe approach to it.

(@) The extent of any perimeter and the number of deputies involved.

(h)  Any other important facts critical to the immediate situation and whether the suspect
has refused an order to surrender.

The CRU Commander or supervisor shall then call selected deputies to respond.

404.9.6 FIELD UNIT RESPONSIBILITIES
While waiting for the Crisis Response Unit, field personnel should, if safe, practical and sufficient
resources exist:

(@) Establish an inner and outer perimeter.

(b)  Establish a command post outside of the inner perimeter.

(c) Establish an arrest/response team. The team actions may include:
1. Securing any subject or suspect who may surrender.
2. Taking action to mitigate a deadly threat or behavior.

(d) Evacuate any injured persons or citizens in the zone of danger.

(e) Attempt to establish preliminary communication with the suspect. Once the CRU has
arrived, all negotiations should generally be halted to allow the negotiators and SWAT
time to set up.

()  Be prepared to brief the CRU Commander on the situation.
(@) Plan for, and stage, anticipated resources.
404.9.7 ON-SCENE COMMAND RESPONSIBILITIES

Upon arrival of the Crisis Response Unit at the scene, the Incident Commander shall brief the
CRU Commander and team supervisors about the situation. Upon review, it will be the Incident
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Commander's decision, with input from the CRU Commander, whether to deploy the Crisis
Response Unit. Once the Incident Commander authorizes deployment, the CRU Commander will
be responsible for the tactical portion of the operation. The Incident Commander shall continue
supervision of the command post operation, outer perimeter security, and support for the Crisis
Response Unit. The Incident Commander and the CRU Commander (or his or her designee) shall
maintain communications at all times.

404.9.8 COMMUNICATION WITH CRISIS RESPONSE UNIT PERSONNEL

All of those persons who are non-Crisis Response Unit personnel should refrain from any
non-emergency contact or interference with any member of the unit during active negotiations.
Operations require the utmost in concentration by involved personnel and, as a result, no
one should interrupt or communicate with Crisis Team personnel directly. All non-emergency
communications shall be channeled through the Negotiation Team Sergeant or his or her
designee.
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