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| N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRICT OF | LLINO S
EASTERN DI VI SI ON

Al DAN O BRI EN,
Plaintiff,

- VS- No. 20 CV 2260
THE A TY O CH CAGO

OFFI CER BROM STAR #6158,
OFFI CER DAVI S STAR #15630,
OFFI CER SHRAKE STAR #1553,
AND AS- YET- UNKNOWN CHI CAGO)
POLI CE OFFI CERS,

N N e’ e N e e e’ e ”

Def endant s. )

Deposi tion of DAVI D SWEENEY t aken before
CYNTHI A A. SPLAYT, CSR No. 084.003295, taken renotely
via Zoom vi deoconference, pursuant to the Federal
Rul es of G vil Procedure for the United States
District Courts pertaining to the taking of
depositions, comencing at the hour of 10:58 a.m CST

on the 11th day of July, A D., 2022.
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David Sweeney

O'Brien v. City of Chicago

2| pursuant to FRCP 30(Db)(4)

THE COURT REPCORTER: Before we proceed,

3| neans depositions, |

regarding renote el ectronic

wi || ask counsel to agree on the

41 record that there is no objection to this Certified

5| Shorthand Reporter adm nistering a binding oath to

6| the witness renotely.

Counsel, please state your nane, the

8| party you represent and your agreenent on the record.

M5. SHAMBEE: Attorney Juneitha Shanbee.

10 | represent Aidan OBrien in this nmatter.

11

12

13

THE
V.
V.

14| No objection.

15

16 | pl ease rai se your

17
18
19 | call ed
20 | sworn,

21| testifi

22
23 | BY Mb.
24 Q

THE

COURT

REPORTER: And do you agree?

SHAMBEE: | agree. Yes.

Mc GEE:

COURT

M chel e McGee for Defendants.

REPORTER: And, M. Sweeney,

right hand to be sworn.

(Wtness sworn renotely.)

DAVI D SVEEENEY,

as a witness herein, having been first duly

was exam ned upon oral interrogatories and

ed as foll ows:

Mc GEE:
Al |

Di

right.

RECT EXAM NATI ON

Let the record reflect that
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this is the discovery deposition of David Sweeney
bei ng taken pursuant to notice in the matter of

Aidan O Brien versus City of Chicago, et al., 20 CV
2260, currently pending in the Northern District of
I1linois. This deposition is being taken pursuant to
the Federal Rules of G vil Procedure and | ocal

rel evant rul es.

Sir, ny nane is Mchele MCee. |
represent each of the Defendants in this matter, and
"Il ask Ms. Shanbee to introduce herself for the
record.

M5. SHAMBEE: Again, for the record,
Attorney Juneitha Shanbee, and | represent the
Plaintiff in this matter.
BY M5. McCGEE:
Q Al right. 1'mgoing to go over a few
grounds rules that we're going to foll ow today.

First of all, if you have any
guestions about what |'m asking you, if you don't
understand what |'msaying or if there's sone type of

t echnol ogy probl em where you can't hear ne or you're

not hearing everything |I'msaying, | want you to | et
me know. If you answer any question that | ask of
you today, |'mgoing to assune that you both heard
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and understood that question. Does that nake sense?
A Yes, it does.
Q Ckay. Today, it's going to be inportant
t hat you answer out |oud with words because our court
reporter cannot transcribe nonverbal gestures. She
cannot transcribe uh-uhs or uh-huhs, so | wll need

you to answer with words today. Does that nake

sense”?
A Yes, it does.
Q kay. The reporter can only transcri be one

of us speaking at a tine, so I'mgoing to ask you to
let me finish ny question in its entirety before
answering. Simlarly, I'"'mgoing to allow you to
finish your answer in its entirety before asking the
next question. Ckay?

A That sounds fi ne.

Q If at any tinme you need a break, just |et
me know. The only thing | amgoing to ask is if
there is a question pending, I'mgoing to ask you to
answer that question before we take the break, but,
ot herw se, anytine that you need a break for whatever
reason what soever, just tell ne you need a break.
Ckay?

A That sounds good.

Bridges Court Reporting Page: 6
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1 Q Gkay. Al right. Do you have any

2| docunents before you today, |ike, as you' re seated at
3| your work space there?

4 A Yes, | do.

5 Q Ckay. Wiat docunents do you have before

6| you today?

7 A | have itens that Ms. Shanbee sent to ne,

8 | and those include a couple video files, the report

9| that | wote and the police officer's report.

10 Q Ckay. So if at any tine during the

11| deposition | ask you a question and you are planning
12| to refer to either a docunent that's on your conputer
13| screen or a witten docunent that m ght be printed

14 | pefore you, I"'mjust going to ask that you let ne

15| know that you're | ooking at that docunent as you're
16 | giving the answer. Since we are not in the sane

171 physical location, if you're just going to narrate

18 | what you're doing, that would be hel pful for

19 | everyone. (kay?

20 A That sounds fine.

21 Q Ckay. Have you given a deposition before?
22 A. Yes, | have.

23 Q How many depositions have you gi ven before?
24 A. Four, | believe.

Bridges Court Reporting Page: 7
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Q Ckay. And the four depositions that you
gave, were these cases where you were retained as an
expert wtness or were any of these depositions from
your enploynent as a police officer?

A The four that | referenced were from ny

wor k as an expert w tness.

Q Ckay. Have you given -- sorry. Go ahead.
A Yeah. There was -- there was depositions
that | provided as a police officer as well. | think

they nostly dealt with adm nistrative traffic
matters, like DU s and things like that. Most of ny
| egal testinony was on the stand, but | believe -- |
do renenber sone depositions, but nothing that really
stands out.

Q So let's tal k about the four depositions as
an expert witness. \Wat type of cases were those?

A |'"mgoing to refer to ny -- okay. So |

see, actually, three here, so this would be the

fourth.
Q Ckay.
A Two of themwere traffic fatality

collisions, and one was a sexual harassnent case out
of Spokane. Sorry. (Going back to the collisions,

one was Nanpa, |daho. The other one was Big Horn
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County Montana, and then the sexual harassnent case
was i n Spokane County, Washi ngton.

Q Now, the two traffic fatality collisions,
were these cases involving sone type of police
departnent or | aw enforcenent?

A Yes, they were.

Q kay. And were these traffic collisions as

a result of sone type of police pursuit?

A Yes. Both were a result of a police
pursuit.
Q The sexual harassnment case, was this a

police-invol ved case as well ?

A Yes, it was.

Q And the plaintiff in that case, can you
descri be that person's relationship to the police
departnent that was sued?

A Yes. He was a forner enployee. He since
| eft Spokane County and went to work for the city of
Spokane, so he was experiencing -- you know, now that
| think about it, it was not sexual harassnent. It
was racial harassnent. He experienced sone
harassnent within the departnent that he felt led to
his effective dismssal fromthe departnent, so he

| eft and then brought suit agai nst Spokane County.

Bridges Court Reporting Page: 9
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1 Q And so with respect to -- let's talk first
2 | about the Spokane County case. Wat was the scope of
3| your expert opinion? Wat were the topics that you

41 were retained to give an opinion on?

S A Wen | was with the Seattle Police

6| Departnent as a detective sergeant, | worked for

7| several years investigating EEOQ equal enploynent

8 | opportunity cases, so | have a |ot of training and

9| experience in investigating EEO matters, specifically
10| in this case, racial harassnent.

11 So the individual said that because of
12| the actions of a supervisor, he felt racially

13 | harassed within the departnment, and then he also felt
14 | that the departnment did not adequately protect him as
15| a whistl ebl ower by making his conplaint public to the

16 | departnent so that everyone knew he was the one that

171 conplained, and this led to this -- | can't

18 | renmenber -- | think it was a sergeant that got fired,
19| so it was -- it had a lot of notoriety within the

20 | Spokane County Police Departnment -- | guess that's

21| the sheriff's departnment. Spokane County Sheriff's
22 | Depart nment.

23 Q And then for the case that you had i n Nanpa
24 | County -- Nanpa County or Nanpa, |daho?

Bridges Court Reporting Page: 10
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A Nanpa is a city in |daho.

Q Ckay. Tell ne about the scope of your
opinion in that case.

A In that case, there was a hi gh-speed police
pursuit of a subject that was wanted for a traffic
violation. The individual was in a truck and
speedi ng over a bridge at probably over 100 mles an
hour, if | renmenber correctly, and ran into a
Must ang, basically, cutting the vehicle in half, and
the two people inside died as a result of the
col I'i sion.

Q And the case you had in Big Horn County,
Mont ana, what was the scope of your opinion in that
case?

A That was a simlar one where there was a
police pursuit of a driver. The passenger was
ejected fromthe vehicle after a collision and died
at the scene, and the |lawsuit was against Big Horn
County for an inproper pursuit which led to the
death, and in both these cases, | felt that the
police pursuits were excessive, that the crine that
the individuals were wanted for did not necessitate a
hi gh- speed pursuit such as both of these.

Q (kay. Have you ever testified in court?

Bridges Court Reporting Page: 11
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A Many tines.

Q Have you ever testified in court as a
retai ned expert?

A No. None of ny expert w tness cases have
made it to trial, and I think COVID probably had
sonething to do with that, but, also, a |ot of cases,
as you know, settle out of court, so | have not
actually testified in court as a wtness, expert
W t ness.

Q When you were hired as an expert w tness,
are you nornmally hired by the plaintiffs' side or the
def ense si de?

A |' ve been hired by both.

Q What percentage of your work is
pl aintiff-based?

A |"mgoing to refer to ny CV, which is at
the end of ny expert witness report. | would say
It's about 70 percent plaintiff, nmaybe 30 percent
def endant .

Q Have you been retained as an expert for any
nonci vil cases? So have you ever been retained as an
expert for a crimnal case?

A Agai n, looking at ny CV, nake sure the

guestion -- you want to know if |'ve been retained as

Bridges Court Reporting Page: 12
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an expert for a crimnal case?

Q Yeah. For any type of noncivil case, so
crimnal would be --

A Under st ood.

Q -- one exanple or perhaps an admni strative

heari ng, sonething that's a noncivil case.

A Al of these |ook like civil cases that |
can see.

Q Ckay.

A So no crimnal work as an expert Ww tness.

Q When was the last tine you testified in

court as a police officer?
A The last tinme | renenber was probably maybe

2014 when | was a sergeant in SPD SWAT.

Q And this is in the state of Washi ngton?

A Yes, it is.

Q Have you ever testified in court in the
state of II1linois?

A. No.

Q And what type of case did you testify inin
20147

A There was an inquest jury convened in order

to determ ne the facts surrounding a police-officer

shooting of an arned suspect. W were dealing wth
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1| himon a SWAT operation, and he pointed his weapon at
2| the SWAT officer and was shot as a result and then

3| later died, so | was brought in as the sergeant who
41 was in charge of the scene to give infornmation about
5| the facts of the case.

6 Q Prior to that testinony, how long had it

7| been since you testified in court?

8 A | do renenber sone other crimnal case

9| testinonies when | was a sergeant in SWAT bet ween

10 | 2010 and 2014. | don't remenber what they are right
11| now, but those were probably the prior tines.

12 | think after I was pronoted to

13| lieutenant in 2015, | was never called to testify

14 | after that because you're nostly supervising the work
15| of others rather than doing the work so to speak, so
16 | you don't get called to testify as often.

17 But | do renenber sone crimnal court
18 | testinony that | gave as an SPD SWAT sergeant, but |

19| couldn't tell you what the cases are right now. They

20| were sone crimnal matters, |'m sure.

21 Q Have you ever been a defendant to any
22 | litigation?

23 A Long ago, perhaps 25 to 30 years, | was

24 | sued by a constitutionalist, someone that believes
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that the laws of the state, county and the nation do
not apply to him and it was after a sinple traffic
stop for a DU, so | was sued for that as a

def endant, but | believe it was dism ssed in court.

Q Was this in the state of Washi ngton?

A Yes, it was.

Q Was it a federal or a state court case?

A. | think he brought federal suit, if |
remenber correctly. I'mpretty sure it was federal.

Q And was that the only tine you' ve been a

party to litigation?

A That's the only thing that cones to m nd
right now Correct.

Q Have you ever sued anyone?

A | don't believe -- in 1985, | was the
victimof a notorcycle accident, and | don't renenber
If | sued. The attorney negotiated a settlenent.
There m ght have been a lawsuit, but it could have
al so been a threat of lawsuit. It was a long tine
ago. | don't -- | don't renenber that much about the
| egal proceedi ngs.

Q Sure. | nmean, 1985 is a couple years -- a
coupl e years back.

A. Yes, it was.
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Q | still remenber 1985, if that nakes you
feel better.

A Ch, good. |I'm gl ad.

Q Al right. Tell nme what you did to get
ready for the deposition today.

A Sure. Qoviously, prior to working wth
Ms. Shanbee, | reviewed all of the material that she
sent nme, and again, referring to ny report, she sent
nme the original filed Conplaint, the Chicago Police
Departnent | ncident Report, the Chicago Police
Departnent Arrest Report and two body-worn vi deos,
one fromOficer Davis and one from O ficer Brown.
It looks l[ike | mstitled those in section -- line 4
and line 5 on ny report, but one was Davis and one
was Brown. So in preparation for our deposition
today, | watched both videos, and | reviewed ny
report that | nade.

Q kay. Al right. So I want to -- |I'm
going to show a docunent to you on screen. Gve ne
one second. All right. Can everyone see this
docunent ?

A Yes.

M5. McGEE: COkay. So |I'mgoing to mark
this as Exhibit A Just for the record, this is a

Bridges Court Reporting Page: 16
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17- page docunent, which includes what purports to be
your report, and then on page 12, it begins with your
curriculumvitae.
(Sweeney Exhibit A marked for
I dentification.)
BY M. McCGEE:

Q |s this your conplete CV? |'mgoing to
scroll down so you can see it.

A Yes, it is.

Q | s there anything that's not on the CV that
you wish to add to the CV at this point in tine?

A If it's inportant, | could | ook at ny
current CV. | probably added a few cases, maybe one
or two since working with Ms. Shanbee, but |'m not
positive of that.

Q Ckay. Wien you say "added a few cases,"
are you tal king about adding a few cases to your

expert wtness case list?

A. Correct.
Q Ckay.
A These were not any depositions or |egal

testinony, but | mght have added a case or two since
t hen.

Q Ckay. And do you have access to that

Bridges Court Reporting Page: 17
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i nfornmati on now?

A Yes, | do.
Q Ckay. So why don't you take a | ook at that
i nformation now. |'mon now on page 16 with your

expert witness cases, and it | ooks |like these go

t hrough May of 2022.

A Al right.

Q So if there is anything to add, let ne
know.

A | "' m conparing the two right now, and,

actually, they look identical, so I don't have
anything specific. | believe since then, | may have
consulted with sone people, different organizations,
but | have not witten anything or added anythi ng of
note to the case, so what you see there is an
accurate representation of ny CV.
Q Ckay. Cot it.

Al right. So I know in your -- your

report, you indicate that you' ve -- you' ve authored

one article, is that correct?

A. Yes.
Q Tell me about that article.
A It was an article about de-escal ati on,

about the skills that a police officer needs in order
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to successfully negotiate their way through a
hi gh-stress environnent and the inportance of -- it
was designed primarily for attorneys who m ght
represent nunicipal clients, and the advice that |
gave was to nmake sure that if you work with a
muni ci pality, that you neet with the | eaders of that
departnent, whatever it mght be, city or county, and
make sure that they have a de-escal ation policy, neke
sure that they have a section in their manual about
de-escal ati on, nake sure that they train on what
benefits can cone from de-escal ation rather than
resol ving an incident through use of force, so that
was the enphasis of the article.

Q And how did the article cone about? Wre

you asked to wite it or did you volunteer to wite

it?
A Yes, | was.
Q Ckay. Wio asked you to wite it?
A My wi fe happens to be the executive

di rector of the Washi ngton Defense Trial Lawyers
Associ ati on.

Q Ckay.

A So she said would you like to wite an

article for our fall publication, and | said sure, so
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1| obviously, | have a connection there, but she didn't
2| help nme wite the article at all. It was all ny own
3| words.

4 Q Ckay. |Is your wife a | awer?

S A Yes, she is.

6 Q Ckay. And what type of work does she do?

7| Like what type of |egal work?

8 A As | said, she's the executive director of
9| a legal foundation, so the Washi ngt on Defense Tri al

10 | Lawyers Associ ati on assists defense attorneys across
11| the state of Washington. It's a |legal organization
12| that provides CLEs, lunchtinme -- lunch and |earns and
13 | annual neetings and board neetings, all those types
14 | of things.

15 Q The article that you wote, was this

16 | article peer-reviewed by anyone in your field of

17| study?

18 A No.
19 Q Tell me about your educati onal background.
20 A Sure. It's awde and varied tale. |

21 | started at Shoreline Conmunity Coll ege, and before |
22 | finished ny two year AA, Associate's of Arts degree,
231 | was hired by the Seattle Police Departnent, so |

24 | always told nyself that | could go back and finish ny
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AA, and | did about 12 years later, so | was probably
in my late 30s at that point.

Fired up with the success of ny
educati onal achievenents, | then was admtted to the
Uni versity of Washington, so | received ny B.A in
| aw, society and justice in -- | was in ny 40s, so
this nmust have been early 2000s, right.

And since then, when | left the
Seattle Police Departnent in 2021, | retired in March
2021, | took a job as the nunber 2 in conmand at
Oregon State University. W were starting a
brand- new police departnent there, and they needed ny
assi stance, so | thought I mght as well take
advant age of their educational incentive, and | am
currently very close to achieving ny Master's in
public policy at Oregon State University.

|'"'malso a graduate of the
Nort hwestern School of Police Staff & Command, a
nati onal ly recogni zed program whi ch teaches police
| eaders across the country. In fact, they |iked ne
so nuch that they have added ne to their faculty, so
| "' m an adjunct instructor for Northwestern
Uni versity.

Q And what do you teach at Northwestern? |Is
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this Northwestern University or is this -- like
Nort hwestern University in Evanston in Chicago,

IIlinois or this is a different university?

A No. It's a Northwestern University in
Evanston, I11inois.

Q Evanst on, okay.

A Yes.

Q And what do you teach at Northwestern?

A To be honest, | have not taught anything

for them They have ne signed up as an instructor
for three or four different courses on police
| eader shi p, performance reviews and, | think,

deci si on- maki ng, so those are ny upcom ng cl asses,

but | have not taught themyet, but | am-- | aman
I nstructor. | can call nyself that.
Q Ckay. GCot it. So you're officially an

I nstructor but have not actually inplenented that
title, would that be a fair statenent?

A No, | have not.

Q Ckay. Have you ever taught classes at any
ot her pl ace?

A QO her than with the Seattle Police
Departnent, | taught a ot of classes. | was

I nvol ved for nmany years as the trainer for the
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Seattle Police Departnent. Qutside of that, | have
not taught in an educational setting. It was
strictly training settings, whether classroomor in
the field for police officers.

Q Ckay. Wiat type of topics did you teach on

at the Seattle Police Departnent?

A |"mgoing to refer to ny CW.
Q Sur e.
A Because it has a nice list there. Mnimze

my Zoom here, so | can see it.

Al right. So here's sone of the
topics that | have taught. Equal enpl oynent
opportunity or EEQ performance reviews for
enpl oyees; early intervention for police officers;
early intervention for police supervisors; effective
supervi sion of police personnel; tactical
de-escal ation; care under fire; integrated tactics
and use of force; active shooter and rapid
I ntervention; crisis intervention training;
postacadeny training for new officers; Taser
I nstructor; CPR instructor; energency vehicle
operations course; and | egal standards for police and
al so --

Q Any other -- I'msorry. Go ahead.
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1 A The Seattle Police Departnent was under

2| consent decree fromthe Departnment of Justice, so |

3| also trained other local and federal police

4| departnents in crisis intervention, tactical

5| de-escal ation and use of force. These were simlar
6| to but maybe expanded for a w der variety audi ence

7| because they wanted to cone --

8 Basically, it was kind of interesting.
9| After Seattle becane involved in the consent decree,
10 | we upped our standards, so the other departnments now
11| cane to us and wanted to find out how are you doi ng
12| this or what are you doing or what are you training,
13 | including the DQJ, Departnent of Justice. So that

141 was -- | won't say a lot of training, but | have

15| trained other nenbers fromthe | aw enf orcenent

16 | comruni ty.

17 Q Ckay. Wiat ot her police departnments have
18 | you provided training for?

19 A The only two that cone to mind are,

20 | obviously, Seattle Police Departnent, | was there for
21| 34 years, and the |ast year at Oregon State

22 | University.

23 So | was tasked with starting our

24 | training program and training brand-new police
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1| officers, security officers, the police departnment

2| there at Oregon State University, so we had a variety
3| of training classes very simlar to what | |isted

4| before. Maybe not as extensive because it was our

S| first year, so we have to wal k before we can run, but
6| a wde variety of training that | provided there for
7| the departnent.

8 Q Ckay. How many police officers are at

9| Oregon State University?

10 A | believe about 12. Yes.
11 Q Does that include you?
12 A That included ne, and | |left there in March

13| of this year, so | only worked there for a year.

14 Q And why did you | eave?
15 A It was too far fromfamly. MW famly was
16 | still living here in Seattle, and | was living in

171 Corvallis at Oregon State University, so we thought
18| we mght try it for a while, but it ended up being
19| too -- | left ny wife with too nuch work around the
20 | house and with our three children.

21 Q Al right. And then since you |eft Oregon
22 | State University, have you had any ot her |aw

23 | enforcenent jobs?

24 A NO.
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Q Al right. So | want to talk a little bit
about your tine at the Seattle Police Departnent, so
you told nme just a few m nutes ago you worked there
for 34 years?

A That's correct. Not quite 34. 33 and a
fraction. 33 1/2 or 33 3/4, but | call it around 34

years.
Q | feel like we can round up at that point,
t 0o.
A | think so. Thank you.
Q Al right. So let's just say, to keep it

sinple, approximately 34 years at the Seattle Police
Departnent. You indicated before that you |eft
pursuant to retirenment?

A That's correct.

Q Whil e you were at the Seattle Police
Departnent, were you ever the subject of any
di sci pli nary proceedi ngs?

A | renmenber two conplaints in ny 34 years.
One was unfounded, and one | received a neno -- |
think | received a neno in ny file.

Q When you say a neno in your file, is that
like a witten reprinmand or sonething |like that?

A. | don't think it rose to the | evel of
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witten reprimand, if | can renenber correctly.

There was no discipline that resulted. It was a very
m nor conplaint that didn't actually involve ne, but

| kind of got |ooped into it, so that's the only
thing. | think I remenber a neno to remnd ne to do

sonething, so we can go into it if you want, but it

was -- it was fairly mnor.

Q What were they claimng was the issue?

A | was the adm nistrative lieutenant for the
North Precinct. Actually, | was the operations

| i eutenant for the North Precinct, which neans you're
the acting captain in many cases. A citizen called
to conplain about officers' |ack of response, and |
remenber discussing the issue with the citizen and
sayi ng, you know, we have to prioritize. W have,
you know, a certain nunber of calls that probably
exceed the nunber of officers that we have, but, you
know, we'll do our best, but you m ght have to wait,
and they didn't appreciate the answer, so it was one
of those silly things where it's true, but, perhaps,
| could have phrased it better or nmade -- you know, |
don't want to nmake promi ses that | couldn't keep --
Q Yeah.

A -- 1s, essentially, the way | viewed it, so
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the neno served to remind ne to, you know -- | don't
know. Wuld | pull an officer off the street to go
directly to the citizen's house? | probably woul dn't

do it, so that was what the nenp was.

Q Cot it.
A But | have to say | disagreed with it
because we have -- we had nmany nore calls than the

of ficers can handle, so our dispatch center did a
good job of prioritizing calls, and if it was a crine
I n progress, especially a felony crine, you're,
obviously, going to get top of the list. O a
property crinme or old crine that has already occurred
and there's no suspects present, you m ght have to

wait for the police response, so that's what it was.

Q Did you grieve that or file any type of
appeal ?

A. No.

Q Was it a grievable neno?

A | believe | could have witten to the chief

of police after a year and asked that the neno be
renoved, but | considered it such a mnor issue that
| don't believe | ever did that.

Q Are you currently certified as a | aw

enf orcenent officer?
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A When you are certified in the state of
Washi ngton, you have two years fromthe date of | ast
service in order to rehire. Now, as | talked about |
went down to Oregon State University where | was al so
certified by the state of Oregon, so | think if |
wanted to work for a | aw enforcenent agency in the
state of Washington right now, | believe | would
still be able to be hired without returning to the
pol i ce acadeny, so thinking this through in answer to
your question, | believe | amcertified to be a
police officer in the state of WAashington currently,
but at sone point, that wll expire.

Q When was the last tine you worked as a | aw
enforcenent officer in the state of Wshi ngt on?

A March of 2021 was ny | ast date with the
Seattl e Police Departnent.

Q Al right. How many traffic stops woul d
you estimate you' ve nade as a police officer, either
I n WAshi ngton or in Oregon State?

A |"'m going to say around 3 to 4,000. Yeah.
3 to 4,000 would be ny best guess.

Q How many of these were in Oregon?

A | did do sone traffic enforcenent there but

not nuch. Let's say five.
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Q Ckay. So npbst of these were when you were
wth the Seattle Police Departnent?

A That's correct.

Q kay. And so of the 3 to 4,000 traffic
stops that occurred when you were with the Seattle
Police Departnent, was this when you were primarily a
patrol officer or was it with other positions?

A The two positions that | nade the nost
traffic stops in, let's go with nunber 1 first. That

woul d be in the DU squad.

So | served in DU | believe -- | can
tell you the years. | need to | ook at ny CV here
again. | was in DU wth the Seattle Police

Departnent from 1998 to 1999. During that tine, |
made 500 DU arrests, so if you're going to get 500
DU arrests in the space of two years, you're going
to do a lot of traffic stops.

So | worked at night, and, basically,
| would stop any violation that | saw, and that's why
| say that |'ve had probably 3 to 4,000 traffic
stops. Maybe a thousand of those would be as a
patrol officer prior to that, but working in the DU
squad, | would stop any traffic violation, and if the

person was sober, | would just give them a warning
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and send themon their way.
So -- but if you -- but if you see

certain violations that m ght |lead you to believe
t hat soneone was intoxicated and/or you arrive at the
wi ndow of the car and you find soneone that had been
drinking heavily -- now, it's not a crine to drink
and drive in the state of Washington. It's a crine
to be intoxicated and drive, so nmany people | tested,
roadsi de testing and things |ike that and determ ned
that they were not intoxicated. They were honest
wth their two beers is the usual answer that | got,
and they were sent on their way.

Q |"msure that's the normal answer you got.

A It is. It is. And they were sent on their
way, but of those, oh, let's say 3,000 stops, 500 of

themturned into DU arrests.

Q Ckay. And then you were on patrol prior to
1998, is that ny -- is ny nenory correct?
A That's correct. From 1987 to 1997, |

nostly served as a patrol officer, and included in
that was field training officer, so training
brand- new police officers.

Q So if we take out the handful of traffic

stops fromthe Oregon State Police, would it be a
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fair statenent that you have not made any type of
traffic stop in quite sone tine?

A |f we take out Oregon State University, you
are correct. M last traffic stops would have been
as a SWAT sergeant between 2010 and 2014.

Q Ckay. So excluding the Oregon State
Uni versity, you said approximately five traffic
stops, the last traffic stop you nade in the state of

Washi ngt on woul d have been 20147

A | think that's a good estination, yes.
Q Ckay. The Oregon State Police job, were
you a canpus police? | don't know what you're

considered to be with that police departnent.
A The Oregon State University had a contract

wth the Oregon State Police, which would be their

hi ghway patrol for the state of Oregon. That
contract ended in 2020, and the university deci ded
that they wanted to have their own police departnent,
which is allowed by state statute, and so the

uni versity admnistrators started a brand-new police
departnent, and it just so happens, | think this was
sonmewhat random but both the chief and I, the nunber
1 and nunber 2, both cane fromthe Seattle Police

Depart nent .
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Q Ckay
A So the chief is still there. She was able
to nove and stay in Oregon, but nyself, like | said,

| worked there a year, and it was just too far from
famly, so -- and | ended that in March of 2022.

Q Ckay. Wien you were at the Oregon State
Uni versity Police Departnent, was your scope of -- |
don't know if the word patrol, |ike, geographic area
the canmpus itself?

A That's correct. In the state of O egon,
all police officers are authorized to enforce the | aw
anywhere in the state, but, obviously, ny focus was
the canpus there, a |large canpus at Oregon State
Uni versity.

Q Did you make any type of stops or arrests
of f canpus?

A | renenber a couple for warrant suspects,
possi bly a theft suspect where the crine started on
canpus but then left canpus, so -- but it's still

within a very cl ose geographi c boundaries, so there

m ght have been a couple of arrests, | believe.
Q Ckay.
A Most of them were on canpus.

Q On canpus. Ckay.
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And have you ever had to forcibly
renove a notorist froma vehicle as part of any

traffic stop?

A Yes, | have. Yes, | have.
Q How many tines?
A |"mgoing to say ten, and that's kind of an

estimate. There's a couple | renenber specifically.
Most of them | have a very vague recol |l ection.
Again, we're tal king probably 30 years ago, so -- but
ten would be ny answer at this point.

Q When was the nost recent tine that you had
to forcibly renove a notorist froma vehicl e?

A That woul d have been between 2010 and 2014
with SPD SWAT, and it is nost likely that | was the
supervi sor and not actually forcefully renoving the
person now that | think about it. The officers would
have been doing that, but | would have been
overseeing their forceful renoval of a driver froma
vehicle, so | can't actually say that | have done
that wwth SPD SWAT. |t would be unlikely for ne to

renove soneone froma vehicl e.

M5. SHAMBEE: | apol ogize. | apol ogize. |
was on nmute. | tried to object to this answer, but |
didn't -- | didn't realize | was still on nmute. |'m
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like, wait, they're still talking.

M5. McGEE: Sorry. Sorry, Juneitha. W
di d not hear you.

M5. SHAMBEE: Yeah. Objection to form
BY M. McCGEE:

Q Ckay. Al right. So from 2010 to 2014
when you were SPD SWAT, you woul d have supervi sed or
been the supervisor on scene when ot her people
renoved a notorist froma vehicle involuntarily. Am
| describing your experience correctly?

M5. SHAMBEE: Sane obj ecti on.

THE WTNESS: | believe that is probably
t he nost accurate representation. | can't
remenber -- there's nothing that junps to mnd, and

it's nost likely that | did the supervising and not
t he hands on; however, as SWAT sergeant wth Seattle
Police Departnent, you' re expected to do everything
that the officers do, so there m ght have been a tine
when | -- when | went hands-on with soneone, but
nothing is comng to mnd, which neans nost |ikely
that | was supervising rather than actually doing.
BY M5. McCGEE:

Q So of the estimated two tines that you

beli eve that you've been on scene for the forcible
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renoval of a notorist froma vehicle, are all of
these tinmes as a SWAT supervisor or did you ever go
hands- on?

M5. SHAMBEE: Sane obj ecti on.

THE WTNESS: The -- nost of the tines that
| actually went hands-on with soneone woul d have been
as a patrol officer or as a DU officer, which is
al so a version of patrol officer. You're still in
uniformwith a marked police car, but let's just say
t hose two woul d probably be the bulk of ny having to
forcefully renove soneone out of a police -- out of a
citizen's car.

BY M5. McCGEE:

Q And so when, approxinmately, would have been
the last tine that you -- you personally went
hands-on to renove soneone froma police car?

M5. SHAMBEE: Sane obj ecti on.

THE WTNESS: So | guess we shoul d
differentiate, because you kind of picked up on
sonething | said, too. Are we saying renoved from a
police car or renoved fromtheir own car or does it
matter?

BY M5. McCGEE:
Q Well, | guess let's talk about them
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separately. Wen was the nost recent tine that you
renoved a notorist fromtheir vehicle when they were
refusing to get out?

M5. SHAMBEE: Sane obj ecti on.

THE W TNESS: That would have to be in the
'80s and '90s, and there's very little that is
personally com ng to m nd.

BY M5. McCGEE:

Q And when was the nost recent tine that you
had to forcibly renove soneone froma police vehicle
when they were refusing to get out?

M5. SHAMBEE: Sane obj ecti on.

THE WTNESS: | renenber -- okay. Sorry,
Junei t ha.

M5. SHAMBEE: That's okay.

THE WTNESS:. | renenber a couple tines
being called to a scene where officers had instances
where either -- soneone under arrest, and | renenber
sonetines where they're trying to get soneone under
arrest into a police car, which is a very difficult
thing to do if soneone doesn't want to go, and |'ve
al so been present a couple tines when officers were
trying to renove soneone out of a police car that

doesn't want to cone out, so | renenber a coupl e of
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t hose.

Agai n, as a supervisor, | try to stand
away fromthe situation so that | can observe what's
going on and give direction and give orders, but | do
remenber not being afraid to junp in nyself, and if
soneone -- if the legal standard required it, apply
force and nostly pulling notions, obviously, to pull
soneone out of a police car, and | renmenber trying to
put sone people in a police car, too, so | guess
that's the best answer | can give.

BY M. McCGEE:

Q Ckay. So let ne ask you this. Like when
you were with the Seattle Police Departnent or the
Oregon State University Police Departnent and you
were trying to put what would be an arrestee into a
police car --

A Sur e.

Q -- was it your protocol to have that
arrestee handcuff and protective pat down done before
they're put into the car?

A Yes.

Q So all of the tines that you just described
to ne where you had difficulty getting a suspect

either into or out of a police vehicle, these are
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ti mes when the suspect is restrained by handcuffs?

A Yes. Particularly when tal king about a
police car into or out of, it seens like it was
al ways sonmeone in handcuffs.

Q | nmean, | assune that the Seattle Police
Departnent and the Oregon State University Police
Departnent had a protocol that before you put an
arrestee into a police vehicle, they would be
handcuffed and a protective pat down for
of ficer-safety reasons would occur, is that a correct
st at enent ?

A Yes, it is.

Q kay. Al right. So have you ever given
any type of trainings on techniques or procedures to

renove a notorist froma vehicle when the notorist iIs

ref usi ng?
A Yes, | have.
Q kay. And when was the nost recent tine

you gave that training?

A That woul d have been between -- | would say
2005 and 2021 is nost of the tinme when | did adjunct
training for the Seattle Police Departnment where |
woul d train officers in using force, constitutional

standards for the use of force as well as physical
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st andards on how best to safely renove soneone froma
car when they do not want to get out.

Q And was this at the acadeny or --

A Most of ny training -- sone of it was for
new acadeny recruits. Mst of it was for experienced
police officers who have graduated fromthe acadeny,
and | mght teach street skills, which would nean the
training required for a police officer in order to
performthe job on the street, so that's why | woul d
call it street skills, so yes, experienced officers.

Q Was this training in person or virtual or

how was it conduct ed?

A The training would be in person.

Q Was this a |l ecture or hands-on training?

A Hands- on trai ning.

Q Al right. So you never worked as a police
officer in Chicago, Illinois, fair statenent?

A That is a fair statenent.

Q Have you ever attended any training at the

Chi cago Pol i ce Acadeny?

A | have not.

Q Have you ever given any trainings for the
Chi cago Pol i ce Departnent?

A No.
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Q Wuld it be a fair statenent that as you
sit at your work space today, you're not famliar
with each and every training, policy or procedure
that's in place at the Chicago Police Departnent?

A | think that's a fair statenent. Most of
my know edge woul d cone from reading through the
Chi cago Police Departnent manual online. | don't
recall any specific training with Chicago Police or

being trained by Chicago Police, that's correct.

Q (kay. Have you ever been fired from any
j ob?

A | have not.

Q Have you ever been asked to | eave a job?

A No, | have not.

Q Now, in your experience as a police

officer, has it been your observation that citizens
can make a conpl ai nt agai nst any police officer as
they believe is inportant to thenf

A That is true. | worked for two years as a
detective sergeant in the Ofice of Professional
Accountability, so | took a |ot of conplaints from
citizens.

Q Now, tell ne about your conpany D.T.
Sweeney Consulting, Limted. Wen did you start
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this?

A | started that in 2017 | believe was ny
first case. | didn't do too much with it in the
intervening tine. | had a | ot of other work

responsibilities, so this is sonething that |'ve nore
pursued in the | ast couple years. As | noved to and
beyond retirenent age for the state of Wshi ngton and
consi dered ny opportunities postpolice career, it
seened |ike sonething that | could do to help wth
pol i ce standards for whether defense or plaintiff. |
t hi nk that was ny mai n goal.

And t hen, obviously, to provide
sonething for ne to do. So I'mretired, but | didn't
feel it was right to just be sitting around and | et

nmy wife do all the work.

Q Ckay. Do you have any enpl oyees that work
for you?

A | do not.

Q Ckay. And then when we | ooked at earlier

t oday page 16 of 17 of Exhibit A this is a conplete
and full list of the cases that you' ve consulted on
since you established your conpany in 20177

A Yes, it is.

Q Ckay. Now, for the cases that you've
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1| consulted on that are on your expert w tness cases

2| list, did you ask for the advice or thoughts of any

3| other person in formng any opinion that you gave in
4 1 any of those cases?

S A The only person that cones to m nd woul d be
6| ny wife, Maggi e Sweeney, as an attorney, but by and

7| large, it would be just nore chitchat and tal king. |
8 | fornmed ny own opinions, but sometines we would tal k

9| about interesting constitutional questions or things
10| like that as, you know, a couple both involved in the
11} Taw m ght do, but | don't see any of these opinions
12| that she helped ne wite or that she had an opi nion
13| on. | mght just talk about it nore in general

141 terns, so that's the only person that cones to m nd.
151 I wll say without a doubt that these opinions were
16 | ny own and that | arrived at ny own concl usions and
171 did ny own writing.

18 Q Did you talk to your wife about the O Brien
19 | opinion in any way, shape or fornf

20 A | do not recall discussing this case wth
21| her other than we both visit and enjoy the city of

22 | Chicago, so | think she m ght have found it

23| interesting that I was hel ping out an attorney from

24 | Chi cago.
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Q Ckay. And then you told ne before that
soneti nes you' ve had chitchat with other individuals
about the cases you' ve consulted on. D d you have
any chitchat with anyone about this case?

A No. The only chitchat would be ny wfe.

Q Ckay. How nmuch noney did D. T. Sweeney
Consul ti ng make in 20207

M5. SHAMBEE: Objection. Form
BY M5, M CEE:

Q You can answer.
A In 2020, it looks like |I only had one case
that year. That would have been -- well, that was an

I nteresting case because the plaintiff, plaintiff's
counsel contacted ne for that case, and | did not
find any fault on the actions of the officers from
the city of Kent, and so | was not retained, so it
woul d have been an initial four-hour retainer, which
woul d have been $1,000, | believe.
Q And how nuch noney did you nmake in 2021 --
M5. SHAMBEE: Objection. Form
BY M5. McCGEE:
Q -- at D.T. Sweeney Consulting?
M5. SHAMBEE: Sane obj ecti on.
THE WTNESS: So | just did ny taxes

Bridges Court Reporting Page: 44



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

earlier this year, and | think for 2021, ny total was
somewher e around $20,000, if | renmenber correctly.
BY M5. McCGEE:
Q So let ne ask you. The list that you
provi ded, which includes your testinony, have you
consul ted on other cases that are not included in
this list?
A No. I'mfairly consistent in nmaking

sure -- well, let ne take that back. |'m consi stent
where | wite opinions or engage in a deposition or |
provide a witten declaration, you're going to see it
on this list here. Mst Courts want to know when
you've actually testified or given a deposition, but
| keep track nyself on just cases |'ve hel ped out
wi t h.

| believe that there m ght have been a
couple things where | consulted with different
attorneys, whether plaintiff or defense, and nmaybe we
didn't proceed through full case review. | m ght
have -- |'msure there are sone cases where |'ve
tal ked over a case with an attorney, and they either
didn't hire me or | couldn't help themor things |ike
t hat .

But by and large, if | did sone
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consistent work for a plaintiff or for a defense
counsel, then you'll see it listed here on this |ist.
Q Ckay. How much noney did you nmake at
D. T. Sweeney Consulting in 20217
M5. SHAMBEE: Objection. Form
THE WTNESS: | think | just answered.
That was around 20, 000
BY M5. McCGEE:

Q So the $20, 000 was for 2020 or 20217
A 2021.

Q Ckay.

A The 2020 was only the one case.

M5. McGEE: CGot it. Al right. So I'm
goi ng to show you Exhi bit B.
(Sweeney Exhibit B marked for
I dentification.)

BY M5. M CEE

Q | have on the screen Exhibit B. Can you
see this?

A Yes, | can.

Q All right. Are these the rates that you're

charging for this case?
A. That | ooks correct.

Q Ckay. How many hours have you billed so
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1] far for this case prior to today?

2 M5. SHAMBEE: (bjection. Form

3 THE WTNESS: Let nme go back. It |ooks
4| like $2,670.

5| BY M5. M CEE:

6 Q Have you issued invoices to Plaintiff yet?
7 M5. SHAMBEE: Objection. Form
8 THE W TNESS: Yes.

9| BY M5. McCEE

10 Q Have you been pai d?

11 A |'ve issued -- yes, | have.

12 M5. SHAMBEE: (bjection. Relevancy.
13 THE W TNESS: Sorry.

141 BY M5, McGEE:

15 Q |'"msorry. Yes, you've been paid?
16 A Yes, | have.
17 M5. SHAMBEE: Sane obj ecti on.

18 | BY Ms. M CEE:

19 Q And were you paid in the full anmount that
20 | you were billed?

21 M5. SHAMBEE: (bjection. Relevancy.

22 | BY Ms. M CEE:

23 Q You can answer.

24 A. Yes, | was.
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Q Al right. Have you ever worked with
Ms. Shanbee before?

A No, | had not nmet her before.

Q Does she contact you or did you contact
her ?

A She contacted ne.

Q And how many tines did you have

communi cation with Ms. Shanbee prior to issuing your

opi ni on?

A We exchanged e-nmils and a coupl e phone
cal | s.

Q Anyt hing el se besides e-mails and a couple

phone cal |l s?

A No. We discussed deadlines and ny
qualifications and if | had any conflicts of
Interest, so it didn't take too long. Like |I say, a
couple -- a couple phone calls, maybe even one or
two, and a couple of e-mails.

Q Now, when you were retained to give an
opinion in this case, did you ask for docunents and
records?

A Yes, | did.

Q Ckay. And what specifically did you ask

for?
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1 A When | speak with an attorney and we talk

2 | about a case that has occurred, | generally ask for

3| any of the relevant police docunents, so |I'mvery

41 famliar reading a police report, so | want to see

5| any police reports. | want to see any arrest

6| records. | would like to see any statenents that the
7| officer wote, and nowadays, it's very common to have
8 | body-worn video and in-car video, so those might be

9| sonmething that | would request as well.

10 Q So prior to forming -- I"'msorry.
11 | ahead.
12 A In this case, it appears that | | ooked

13| up -- oh, and, by the way, |I'm/looking at ny report.
141 In this case, it looks like |I | ooked up on ny own

15| sections of the online Chicago Police Manual, but

16 | it's very common for an attorney to send ne their own
171 copy of a police manual that they've received in

18 | di scovery.

19 Q So when you're retai ned as an expert

20 | witness and you ask for police reports and statenments
21| by the officers, is this because you think it's

22 | jnportant to review all police reports and all

23 | statenents of the officers prior to issuing an

24 | opi ni on?
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A Not necessarily all reports and statenents,
but the statenents and reports that pertain to the
case at hand are certainly going to be very
| nport ant.

Q So it's inportant to you to | ook at any
police report or officer statenent related to the
case that you're retained for?

A Yes, it is.

Q And you nentioned before that you al so ask
for video of the incident?

A Yes. That is a common request.

Q And is it inportant to review all video of
the incident prior to nmaking your opinion and form ng
your opinion?

A Video is interesting because, as you know,
It's becone nore and nore popular for police
departnments and sheriff's departnents across the
United States now to have video of an incident.

By and | arge, the bulk of ny career, |
reviewed police use of force without the advantage of
vi deo.

But, now, when the officers have the
body-worn video, the in-car video and then, of

course, a lot of citizens will record police activity
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on their cell phones -- everyone's got a canmera in
their pocket -- it's definitely becone nore preval ent
that you m ght have a video of an incident that took
pl ace.

Al so, the other video that you'l
often see is security video, let's say, froma
building or froma grocery store or gas stati on,
things like that.

So if an attorney has video of an
incident, | think it's inportant to |look at that
video in order to help reach an opinion, yes.

Q And in this case, you wanted to | ook at all
of the video, all of the police reports related to
the incident and all of the statenents of the
of ficers before form ng your opinion?

A | renmenber discussing with Ms. Shanbee what
I nformati on she had received in discovery, and | said
sonet hing along the lines of yes, you know, send ne
what you have in this case, and it can help ne with
nmy review, yes.

Q Ckay. Have you ever had a case where your
opi nion, you've read a police report and you're
starting to forman opinion but then you watch the

vi deo and then your opinion changes?
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A | can't think of any case that cones to
m nd that neets those qualifications.

Q Ckay. You woul d agree that review ng
ei ther the body-worn or a car canera video or even a
byst ander or security video could change your opinion
dependi ng on what's on that video?

A Well, it's an interesting thing. |'m going
to refer back to the hundreds, if not thousands of
hours of video that |'ve watched with the Seattle
Pol i ce Departnent when it cones to review ng force.
There are tinmes when you will find that what an
of ficer perceived or what they saw or what they
heard, they mght wite down in a witten statenent,
and then later, you mght ook at a video and say
this doesn't quite match up, but there's any nunber
of reasons why it mght not match up. It could be
m sperception on the part of the officer. Also, the
canera does not see everything that the human eye
sees, and it doesn't see it with the sane quality.
Sonetinmes the human eyes are inferior, and they don't
see the sane things the sane way, soO
it's -- it's -- it's a |long-w nded answer to your
question that there are tines when what you read on

the witten report mght not match up to what you see
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on t he vi deo.

Now, let's nove ahead to ny consulting

work. | do not recall at this tine any cases where |
read a police report -- and that's usually what | do
first. | usually read before | watch video. | don't

recall any cases at this point where | read sonething

and then | ooked at the video and it was in conflict

with what | read. Does that answer your question?
M5. McGEE: Yes. |t does.

Al right. So we've been going about
an hour. Does anyone need a break or do you want ne
to continue on? |I'magoing to -- it's a good place to
break now if soneone needs a short break. Keep
goi ng?

M5. SHAMBEE: It's up to you, M. Sweeney.
THE WTNESS: | think I'mdoing fine. |
have ny water here, so |'m good.

BY M5. M CEE

Q Ckay.
A. Thanks.
Q Al right. So | want to tal k about your

opinion in this case. So according to your report,
you indicate that you reviewed Plaintiff's Conpl aint,

the I ncident Report for the case, the Arrest Report
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for the case and two videos, a 12-mnute video and a
36-m nut e vi deo?

A That is correct.

Q Ckay. And then you al so | ooked at nine
different either general or special orders fromthe
Chi cago Police Departnent's website?

A That is correct.

Q Ckay. So in the five docunents, the
Conpl aint, the Incident Report, the Arrest Report,
the 12-m nute video and the 36-m nute video, these
docunents were provided to you by Ms. Shanbee?

A Yes, they were.

Q And the general and special orders that you
revi ewed, these were | ocated by you, not provided to

you by Ms. Shanbee?

A That is correct.
Q kay. Al right. And then we tal ked about
this briefly. | just want to clarify. So for the

12-m nute and the 36-m nute video, you have both of

t hese videos attributed to Oficer Davis. |Is

that -- is that accurate or is one of those a typo?
A That is a typo. | believe -- and |I' m goi ng

to look at ny online files here. | believe the

| onger video -- well, let ne look and then I'Il tell
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1| you for sure.

2 Q Sur e.

3 A It | ooks |ike the |onger video, the

41 36-mnute video, if | actually look at the title of
S| the video, it has redacted BWC, which is body-worn
6| canmera, for Brown, and the shorter video is

7| Oficer Davis, and that one is 12 mnutes. So Davis
8 | has the short one. Brown has the |onger one.

9 Q Got it.

10 And so the listing both of them as
11| Davis in your report is just a typo?

12 A Yes, it is.

13 Q Ckay. Now, what was your date of the

141 online search of the Chicago police directives'

15| website where you | ooked at the general and the

16 | special orders?

17 A Looking at ny invoice that | sent to

18 | Ms. Shanbee, that was June 8th of 2022 where |

19 | studied rel evant Chicago PD Manual sections for an
20 | hour.

21 Q Were there any docunents that you asked
22 | Ms. Shanmbee for that you did not receive?

23 A | never heard definitively if there was an

24 | jn-car video of the stop, so that could have been
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hel pful in reaching a decision, and | don't know if
It was not available in discovery or if it was just
not turned on at all, so I'mnot sure on that case.

Q So did you specifically ask for in-car
canera vi deo?

A | don't recall if | specifically asked her
for that. | could -- if you want to, | could go back
and | ook at our e-nmails, but | actually don't recall
asking for in-car video. | believe that | wote that
inm -- sorry. | believe | wote that in ny expert
opinion that if the in-car video exists, it m ght be
good to review because it provides that distant
perspective of the whole traffic stop, and you can
see nore of the street and that idea.

Q Ckay. So aside fromwanting to see the
I n-car canera video, are there any other docunents or
vi deos that you either asked for or would have |iked
to have seen prior to issuing your opinion that you
di d not have access to?

A | don't believe anything el se.

Q Did you ever talk to Aidan O Brien or
I nterview Aidan O Brien prior to issuing your
opi ni on?

A | did not speak to M. O Brien.
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Q kay. Al right. So prior to giving your
opinion in this case, have you ever given any expert
opi ni ons about the force needed to renove a
nonconpliant notorist froma notor vehicle?

A Let nme make sure | understand your
guestion. Are you saying as an expert w tness, have
| ever reviewed a case with a notorist being renoved
froma car?

Q My word wasn't "reviewed." Let ne ask it a
di fferent way.

So I'"'masking if prior to giving an
opinion in this case, have you ever given an expert
opi ni on about the use or type of force needed to
renove a nonconpliant notorist froma notor vehicle?

A One case cones to mnd, and I'mgoing to
refer tony CV here. |'lIl tell you which case it is.
April of 2022, Sanchez versus Cty of Eugene. 1In
that case, | offered an opinion about renoving -- |
think also inserting and renovi ng the handcuffed

pri soner fromthe police car.

Q Ckay. So this is Sanchez you sai d?

A Yes. April of 2022, Sanchez versus Cty of
Eugene.

Q Ckay. And so the Sanchez case invol ved
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soneone that was in custody?

A That is correct.

Q And t hat person was handcuffed?

A Yes, they were.

Q Have you ever given an expert opi nion about

the use or type of force required to renove a
nonhandcuf fed suspect fromtheir particul ar notor
vehi cl e?

A | can't think of anything el se other than
t hat case, so no.

Q kay. Al right. So let's -- let's talk
about your opinion in this matter. So in your
opi ni ons, one of your first opinions is that the
Chi cago police officers involved here are responsi bl e
for enforcing the traffic codes. |Is that a fair
description of your opinion?

A Yes, it is.

Q Ckay. And so you would agree with ne that
t he Defendant officers in this case were responsible
for enforcing the traffic code?

A | would agree with that, yes.

Q Okay. Al right. Your second opinion is
you tal k about the Defendant police officers

instructed the Plaintiff to nove his vehicl e,
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correct?
A That is correct.
Q And as part of this instruction, you nake a

point to say that the officers blew their air horn
two tines?

A | did not see that on the video, but | got
It fromtheir police report, yes.

Q Ckay. And so | nean, you have no reason to
doubt that they blew the air horn two tines, right?

A That's correct. | have no reason to doubt
t hat .

Q And you have no information from any source
t hat says that anything about blowing the air horn
two tines is incorrect?

A No, | have no other information to say
that's incorrect.

Q Ckay. So you would agree with ne that when
the officers were instructing M. OBrien to nove his
vehicle and then they blew the air horn two tines,
they were enforcing the Rules of the Road?

M5. SHAMBEE: (Objection to form

THE WTNESS: Well, if we nove down
farther, | offer a discussion of the |aw that they
were trying to enforce, and if you'll see ny opinion
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1| there in section D, we don't have enough information
2| to tell for sure because they didn't list it in their
3| police report, and as far as | know, we don't have an
41 in-car video to see the traffic stop.

5| BY M5. M CEE:

6 Q So | guess ny question is -- let ne ask it
7| a different way.

8 If M. OBrien's car was bl ocking the
9| roadway, the Defendant officers had every right to

10 | ask himto nove his vehicle, correct?

11 M5. SHAMBEE: (Objection to form
12 THE WTNESS: Well, it's interesting. Like
13| | said, if you -- if you look at that time -- and I

141 don't know if you want to get into this right yet,
15| but according to the way the lawis witten, |'m not
16 | sure that they had that right or not. | can't tell
171 is ny eventual answer. Because it talks about

18 | whether there is vehicles on the side of the road or
19| not and then it also tal ks about distance required
20 | for other vehicles to conme around, so there's sone
21| information there that I don't have, so | couldn't
22 | offer a definitive opinion as to whether they had

23| |egal grounds to stop M. O Brien.

24 | BY M. McCEE:

Bridges Court Reporting Page: 60



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Sure. And | understand -- | understand
that part, but ny question to you is a little bit
different, so if you could just pay attention. M
guestion is: Assumng that M. O Brien was bl ocking
t he roadway, the officers have the right to tell him
to nove along, right?

M5. SHAMBEE: Objection. Form
Specul ati on.

THE WTNESS: Again, I'mlistening
carefully to what you are saying. |If the officers
are going to enforce the lawas it's witten, there
are sone exceptions and there are sone cases where it
| ooks like, in ny reading of this law, that
M. OBrien mght not have been breaking the | aw, so
| can't tell at this point.

BY M5. McCGEE:

Q So you're saying that if M. O Brien had
been conpl etely bl ocking the roadway, that the
officers don't have the right to tell himto sinply
nove al ong?

M5. SHAMBEE: (bjection. Asked and
answered. Badgeri ng.

BY M5. McCGEE:

Q You can answer.
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A Understood. AIl | can do at this point is
read the law, and as | do this, you'll notice that
there are sone things that | don't know and possibly
the officers don't know and none of us m ght know.

It says, "Qutside a business or
resi dence district, no person shall stop, park or
| eave standi ng any vehicle, whether attended or
unatt ended, upon the roadway when it is practicable
to stop, park or so | eave such vehicle off the
roadway, but..." -- so let ne just stop right there
in the hal fway reading of that statute.

So | don't knowif it was practicable
to stop, park or |leave the vehicle off the roadway.
| can't tell at this point.

So noving on. "But in every event, an
unobstructed w dth of the highway opposite a standi ng
vehicle shall be left for the free passage of other
vehicles and a clear view of such stopped vehicle
shall be available froma distance of 200 feet in
each direction upon such hi ghway."

So, again, now, the statute -- and I'm
readi ng Section 11-1301, "Stopping, standing or
par ki ng out si de of business or residence district,"

so that Section A there gives sone very specific
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requirenents in order to enforce that |aw
So in ny reading of it, there's sone
information mssing that | can't -- | can't insert
w t hout other information, so that's why | say | need
either -- if there's an in-car video, | could I ook at
that or if the officers were very specific in their
report about the distance for other vehicles to pass
or if there was -- if there was roomon the side of
the road for M. OBrien to pull over. W don't know
that at this point, so |l can't offer an opinion for
sure.
BY M5. McCGEE:
Q | understand that you are m ssing

I nformation, but ny question to you is: |If there is
not free passage for other vehicles to nove, the
Chi cago police officers have the right to tel
M. OBrien to nove al ong?

M5. SHAMBEE: (Objection. Specul ation.
BY M5. McCGEE:

Q Do you agree with that?

M5. SHAMBEE: (Objection. Specul ation.

THE W TNESS: Let ne make sure | understand
your question correctly here. |If there's no roomfor

vehicles to get by, is that what you are saying? |If
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there's no roomfor that oncomng |lane to get by, is
that -- is that the -- what you are sayi ng?
BY M5. McCGEE:

Q Correct, correct.

A Now, according to the law that |I'm reading
here, if there was no roomfor oncomng vehicles to
get by M. OBrien, if that were the case, | would
say that then he is breaking the |law that we've
I dentified here, yes.

Q Okay. And if officers believed that
M. OBrien is breaking the |l aw, they have the right
to just sinply tell himto nove his vehicle?

M5. SHAMBEE. bjection. Calls for
specul ati on.

THE WTNESS: | would say yes, if an
officer is attenpting to apply the law and they tell
soneone to nove their car, that they should nove it.
BY M5. McCGEE:

Q And the -- | nean, we would agree that just
telling a notorist to nove out of the way or nove
their vehicle is a pretty nodest intervention?

M5. SHAMBEE: Objection. Form

THE WTNESS: Yes. That is a |owlevel

i nfraction, parking infraction possibly, and | think
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the word you used was "nodest," yes, | would agree.
BY M. McCGEE:

Q And just telling soneone to nove ahead,
nove their vehicle, get out of the way, you're not
arresting soneone; you're just instructing themto
nove out of the way, right?

M5. SHAMBEE: Objection. Form

THE WTNESS: Correct. The telling of
soneone to nove their car does not nean they're under
arrest.
BY M. McCGEE:

Q So, now, in the Arrest Report that you
revi ewed, the Defendant officers were clear that
M. OBrien was obstructing the flow of traffic. Do
you recall reading that?

A | recall sone |anguage to that effect. To
know nore specifically, | should probably go back and
| ook at the actual report, and we can discuss the
| anguage that they used.

Q And do you recall --

A But in general, in general, answer to your
guestion, yes, they tal ked about hi m bl ocki ng
traffic.

Q And, in fact, in the Arrest Report |ater,
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they tal k about himnoving his vehicle directly into
the mddle of traffic. Do you recall reading that?

A | do recall reading that.

Q Ckay. Al right. So, then, your
understanding is that according to the reports, that
M. OBrien noved his vehicle into the m ddle of
traffic, was obstructing the flow of traffic, and
then officers used their air horn and instructed him
to nove out of the way?

A Correct.

Q Are you aware that after using the air horn
twice and instructing M. O Brien to nove away, that

they also activated their light bar or their Mars

| i ghts?

M5. SHAMBEE. (Objection to form

THE WTNESS: | don't recall that
specifically. |It's been a nonth or so since |'ve

read the report, and | did not read their police
report this norning, so | couldn't really say for
sure. It certainly seens possible.
BY M5. McCGEE:

Q Al right. WlIlIl, if a police report says
that officers activated energency equi pnent, as an

experienced police officer, you would interpret that
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to nean police lights, correct?

A |"mgoing to refer to the police report so
we can | ook at that.

Q Well, ny question is, |like, your

perception.

A. Yes.
Q So without | ooking at the police report,
| i ke, you've been doing this -- you' ve been doing

this for along tine. You were a police officer for,
I f you include Oregon, we're | ooking at 35 years.

A Ri ght .

Q | nmean, you've used these terns, right?

Activated energency equi pnent probably hundreds of

tinmes --
A Yes, | have.
Q -- right?
A Yes, | have.
Q And by activated energency equi pnent, you

nmean activating a |light bar or a Mars |ights?

A |'ve seen that refer to three different
t hi ngs. Energency equi pnent could be the siren, it
could be the lights or it could be a conbi nati on of
| i ghts and siren.

Q Got it.
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A Yes, but yes, it's a very common police
term and used every day in police lingo, yes.

Q Al right. So the officers in this case,
we know that they're in a marked Chicago Police

Departnent patrol car, right?

A Yes.

Q And you saw the video, so you know t hese
officers are wearing police-issued, |ike, unifornms,
correct?

A That's correct.

Q And the two officers, the two patrol

officers are wearing the blue-shirted uniforns,

correct?
A Yes, they are.
Q kay. And then in addition to the

uni forns, the Chicago police officers are also
wearing a tactical vest that has the word "police"

across it, correct?

A | do recall that.
Q Ckay.
A | can't say for sure it was a tacti cal

vest, but that nakes sense.
Q Were they wearing sone type of dark-colored

vest that says "police" across the back, right?
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A That is correct.
Q Ckay. So it's pretty clear from visual
observation of both the marked police car and the

uni forned individuals that these are Chicago police

of ficers?
A That is correct.
Q Gkay. Now, opinions that you have that

O ficer Davis goes to the driver and O ficer Brown
goes to the passenger side, why did you wite this in
your opi nion?

A It's inportant when two officers are
conducting a traffic stop to note who is the primry
contact officer. In this case, Oficer Davis. So he
noves up to contact M. O Brien at the driver's door,
and O ficer Brown kind of flexed between the two but
primarily stayed on the passenger side of the
vehi cl e.

Wiy is it inportant? Just for
accuracy's sake and to put together their statenents

and make sure that everything works out the way they

wote it.
Q Well, in your experience as a police
officer, it's actually pretty common for -- in a

t wo- person car, for one officer to approach the
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passenger and one to approach the driver, correct?

A That is very common. Yes.

Q And, usually, it's the driver of the police
vehicle that will go to the driver of the notori st
and the passenger in the police vehicle will go to
t he passenger side of the car, is that correct?

A That's the nost common. Yes.

Q Yeah. Okay. And there's nothing wong
wth what Oficer Davis and O ficer Brown did by one
going to the driver's side and one going to the
passenger side?

A Correct.

Q Ckay. There's also nothing wong wth what
O ficer Brown did by, as you describe it, flexing
bet ween t he passenger side and the driver side and
t hen back to the passenger side?

A That is correct.

Q Al right. So in opinion D, we tal ked a
little bit about this a couple m nutes ago, but |
just want to clarify, |like, while you indicate that
the officers may have m sapplied the | aw, you' ve seen
no report or video that would indicate to you that
the officers' assessnent that M. O Brien was

bl ocking the flow of traffic was incorrect?

Bridges Court Reporting Page: 70



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Correct. | have not seen anything that
definitively told ne that it was an inproper or
illegal traffic stop. You are correct.

Q And all of the reports that you read were
very clear that M. O Brien was obstructing the flow
of traffic at the time he was told to nove along, is
that correct?

M5. SHAMBEE: (bjection to the word "all."
Well, the statenent all the reports.
BY M. McCGEE:

Q Wll, | can rephrase.

The reports that -- all the reports
that you reviewed indicate that M. O Brien was
obstructing the flow of traffic at the tinme he was
told to nove al ong?

A Yes. That was what the officers wote.

Q Well, and you have seen nothing that would
di spute that?

A No. | can't think of anything that
di sputes that.

Q Ckay. So if M. OBrien is blocking the
flow of traffic, he's told to nove al ong, officers
blow their air horn twce and then activate energency

equi pnent and M. O Brien still doesn't nove al ong,
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officers have the legal right to initiate a traffic
stop, correct?

A That is correct. Yes.

Q And so when initiating the traffic stop,
you know, in your experience as a police officer,
often officers continue -- consider the beginning of
the traffic stop to be when the energency equi pnent
Is activated. Wuld that be a fair statenent?

A Sonewhat. | would say nost officers
consider the traffic stop also their visual

observati on even prior to activating energency

equi pnent .
Q Sur e.
A So it mght start wwth you see a violation,

and then you engage your equipnent in order to signal
the driver to pull over.

Q Right. So as an officer, in your
experience, you would see the violation, but when you
activate the energency equi pnent, you are notifying
the notorist, like, this is a traffic stop, |I'mthe
police, correct?

A That is correct.

Q Ckay. Al right. And so we -- you can

agree that we can now agree the officers had the
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right to initiate the traffic stop, correct?

A Well, with that caveat that | don't have
all the information to tell if it was legal or not.

Q Wl l, you have no information to say that
the traffic stop was illegal, correct?

A | believe | agreed with you before that |

don't have any information that tells ne definitively
It was incorrect, so yes, based on the infornmation |
have, | do not have anything definitively that tells
me the stop was incorrect, but there is sone m ssing
information in order to make the full determ nation.

Q And so making the traffic stop, we've now
al so established that Oficers Brown and Davis had
the right to approach M. O Brien and his passenger
in their vehicle, correct?

A Correct.

Q Ckay. Fromwatching the video, it's clear
that when O ficer Davis approaches the car, one of
the first things that he says to the Plaintiff is he
Instructs Plaintiff to nove the car again. Do you
remenber hearing that?

M5. SHAMBEE: |'mgoing to object to form
That's testinony given by counsel. I'mgoing to

object to form
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BY M. McCGEE:

Q So what that neans is that if officers
instruct Plaintiff to nove his vehicle twi ce, blow
the air horn twice and then O ficer Davis approaches
and one of the first things he says to himis nove
your vehicle, Oficer Davis is giving M. OBrien
mul ti pl e chances to nove his vehicle, is that
correct?

M5. SHAMBEE: (Objection, again, to form of
officer's statenent, the first statenent officer
made.

BY M5. M CEE

Q You can answer the question.
A | think the first thing he said is
sonet hi ng about -- he asked OBrien if he's high or

sonething like that.

Q Right. And then he tells himto nove his
car, right?

A And then --

M5. SHAMBEE: Sane obj ecti on.

THE WTNESS: Sorry. And then after that,
the next thing he tal ks about is nove the car, yes.
BY M5. McCGEE:

Q And it's clear that M. O Brien did not
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nove his vehicle after being instructed to nove his
vehicle as part of the traffic stop?

A That is correct.

Q So the -- we already established that when
the police are in their vehicle instructing
M. OBrien to nove al ong and get out of the roadway,

that that was a |low |l evel of intervention, correct?

A Yes. That is a lowlevel intervention.
M5. SHAMBEE: Object. |'mjust going
to -- I"'mjust going to object. |'mgoing to object
to facts entered -- uncorroborated facts entered into

this deposition.
BY M5. McCGEE:

Q And then when O ficer Davis and
O ficer Brown approached the police vehicle (sic) and
Oficer Davis tells M. OBrien to nove his vehicl e,
this is also a low level of intervention, correct?

A Just listening to your question, you said
approach the police vehicle. | assune you nean

approach the --

Q Ch, sorry about that. Let nme -- let ne
reask it so it's clear. | apologize and thank you.

A Sur e.

Q So after Oficer Davis and O ficer Brown
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approach M. O Brien's vehicle and Oficer Davis
tells M. OBrien to nove along, this is a low | eve

of intervention, correct?

A Yes, it is.
Q And they gave -- instead of
nmoving -- strike that.

| nstead of noving along, M. O Brien
refused to nove, is that right?

A Correct. He tried to explain that he's
wai ting for a parking spot.

Q Ckay. At no point in tine, did you, when
you were watching the body-worn canera vi deo, see
M. OBrien nmake any attenpts to nove his vehicle
when instructed, is that correct?

A That is correct. | never saw hi mput the
car back in gear or turn the steering wheel, if |
remenber correctly.

Q And so by refusing the police directive to
nove the vehicle, M. O Brien has now viol ated a
| awf ul police directive?

M5. SHAMBEE: (bjection to the word
"refused. "
THE WTNESS: Sorry. |'mfocusing on the

obj ection, refused. Can you say -- state the
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guestion one nore tinme?
M5. MCGEE: Sure. Ms. Reporter, can you
read it back for ne, please.
(Wher eupon, the Court Reporter read fromthe
record as follows:
Q And so by refusing the police directive
to nove the vehicle, M. O Brien has now
violated a lawful police directive?)
M5. SHAMBEE: |'msorry. And on the sane,
on the sanme, objection to lawful directive.

BY M5. M CEE

Q You can answer, sSir.
A Al right. It's conplicated by the fact
that -- and we've gone over this several tines -- |

don't know definitively if they were applying the | aw
correctly in this case.

If we assune that they are applying
the law correctly, then they have | egal grounds in
order to certainly nmake the traffic stop and ask
O Brien to nove or to even order or tell himthat he
needs to nove his vehicle.

|f they msapply the law and they're
I ncorrect in their application, then, therefore, any

order given after that is telling soneone an
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I ncorrect interpretation of the law, so in that case,
t hey woul d not have the right to tell soneone to
nove.

So it's a long-w nded answer to say |
don't know definitively, so -- but to your question,
If it's correct that he was blocking traffic, and the
officers state that he was, we m ght be m ssing sone
information the way the law there is witten, but if
we assune that he is blocking traffic -- again, |
enphasi ze the word "assune." |f we assune that he is
bl ocking traffic, they have the right to order himto
not break the law, in other words, to say nove your
vehi cl e.

And | think that answers your question
or that's ny best answer at this tine.

Q And fromreading the reports that you were
provi ded, the Case Report and the Arrest Report, it's
pretty clear that the Oficers Brown and Davis
believe that M. O Brien was bl ocking the flow of
traffic?

A That is correct. They definitely feel that
he is blocking the flow of traffic.

Q And you can tell that fromthe body-worn

canera video, too, that it's their belief that he's
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1| blocking the flow of traffic?
2 A Yes. | can definitely tell that fromthe

3| body-worn carnera.

4 Q Ckay.
S A And what they state to M. O Brien.
6 Q kay. Al right. And we -- we know t hat

7| the body-worn canera footage starts after the air
8| hornis blown twice and after M. OBrienis told to

9| nove twice, is that right?

10 M5. SHAMBEE: (Objection to assunption of
11| facts.

12 THE W TNESS: Based on what | read, the
13| officers attenpted to -- | won't call it a traffic

14 | stop, but like you said, they've got the lights on

15| and they're blowing the air horn, which is a | ot

16 | | ouder than a standard car horn, so they're trying to
17| state to M. O Brien, hey, w're the police and you
18 | need to nove your vehicle. So yes, they're trying to
19| get himto nove, and that's ny best answer at that

20 | poi nt.

21| BY Ms. M CEE:

22 Q Sure. M question, though, is: Your

23 | understanding is the initial encounter with the air

24 | horn and being told to nove, this is not captured on
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t he body-worn canera vi deo?

A Correct. A lot of that initial first
attenpt at the stop is not captured on the body-worn
caner a.

Q Ckay. And so based upon that fact, you
don't know the nature of that initial encounter, is
that correct?

A Only what | read and that we di scussed
before that the officers wote in their statenent,
and they kind of corroborate that as they go up to
M. OBrien and they explain to him hey, we're
trying to get you to nove, did you not -- did you not
see us back there, did you not hear us back there,
sonet hi ng al ong those |ines.

Q And when you wat ched the video when they're
talking to M. OBrien, it's pretty clear that
M. O Brien understood themto be police, is that
right?

A Correct. | did not see anything that
M. OBrien ever mstook their identity. He seened
to know that these were the police officers that were
approachi ng him

Q Al right. So after Oficer Davis

approaches the car, he instructs M. OBrien to nove

Bridges Court Reporting Page: 80



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

again. M. O Brien does not nove the vehicle. He
then asks for a driver's license and insurance. You
saw that on the video, right?

A That is correct.

Q So you told ne before | believe you said
that you had nmade 3 to 4,000 traffic stops in your
career, is that a fair statenent?

You have to answer out | oud.

A Yes, it is.

If | pause at all, I'mallow ng

Ms. Shanbee the opportunity for any objection, so |

will --

Q Ms. Shanbee is doing a --

A | wll answer the question, but if you see
a slight pause there, |'meither pondering the

guestion or I'mallowi ng her the opportunity to
obj ect .

Q So what | saw is when you were pausi ng you
wer e noddi ng your head, so | just want to nake sure
that you are going to answer out loud with your words

li ke we tal ked about.

A | under st and.
Q So ny questionis --
A If I'"mnodding, it's probably only for ny
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own benefit. | know that the court reporter can't
put that down in the report.

Q Al right. So let's start over again. So
inthe -- in your 3 to 4,000 traffic stops that
you've made as a police officer, in each of those
traffic stops, | assune that you asked for a driver's
| i cense and sone ot her docunentation, is that a fair

st at enent ?

A Yes, it is.
Q kay. And often, the other docunentation
woul d be insurance if an insurance -- insured

notorist is a requirenent in the state where you're
working, is that fair?

A Yes, it is.

Q Ckay. So there's nothing unusual about a
police officer making a traffic stop asking the
driver for a driver's |license and proof of insurance,
correct?

A That's correct. It's a very common police
citizen encounter at a traffic stop.

Q And you' ve done this, we've already tal ked
about, 3 to 4,000 tinmes in your career?

A That's correct.

Q So, now, here, M. OBrien refuses to
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1| provide his driver's |icense and proof of insurance
2| to Oficer Davis. You saw that on the video, right?
3 M5. SHAMBEE: (bjection to form

41 BY M5. M CEE:

S Q You can answer.
6 A Yes, | did. He objected to providing his
7| |license and i nsurance. He stated that he had the

8 | docunents but was not going to provide them

9 Q Ckay. So at the point that Oficer Davis
10| is initiating the traffic stop, asking M. O Brien

11} for his driver's license and proof of insurance and
121 M. OBrienis refusing to provide his driver's

13| license and his proof of insurance, M. OBrienis

14| refusing a lawful police directive?

15 M5. SHAMBEE: (bjection to form

16 THE WTNESS: Yes. Wen an officer is

171 conducting a traffic stop, and in all the states that
18| I"maware of, drivers certainly have to have at | east
19| a mnimumof a license and then, nost |ikely, also a
20 | registration or proof of insurance. Oten, all three
21 | docunents are required by the state.

22 | BY Ms. M CEE:

23 Q Got it.

24 A So yes, the officer has a | egal request
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there. You need to provide ne your infornmation.

Q And when you watched both the 12-m nute and
the 35-m nute videos, at no point did you see
M. OBrien give his driver's license to either

police officer, correct?

A No. He was quite clear about that that he
woul d not .
Q Ckay. And during your watching of the

12-m nute and the 36-m nute videos, M. OBrien also
refused to provide proof of insurance to the police
officers, is that correct?

A That is correct.

Q Al right. Gve ne one second. All right.
So | want to tal k about your opinion F about General
Order 03-02-01.

A Yes.

Q So this general order that you're talking
about, this is what you found on the Chicago police
directives website, is that correct?

A Yes, it is.

Q Ckay. And this is not sonething that you
received fromPlaintiff as part of the packet of
i nformation prior to giving your opinion?

A. That is correct.
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Q Have you revi ewed any ot her versions of
General Order 03-02-01 aside fromthe version you
found online in 20227

A No, | have not reviewed any other versions
of that docunent.

Q Ckay. Al right. So I want to tal k about
your opinion that the traffic stop could have been
handl ed reasonably with a warni ng about bl ocking the
street and asking O Brien to park his vehicle when a

spot opened up. Ckay. Do you renenber naking that

opi ni on?
A | do.
Q How many war ni ngs do you believe that the

police officers should have given M. O Brien?

A There's no definitive answer to that
because it's always a give and take between the
person that's being stopped and the police officer,
and there's 100 different ways that a traffic stop
could go and a variety of words and exchanges between
these two parties, so | don't have -- there is no
definitive nunber of warnings that the officer is
required to give.

Q Wll, you know in this case that at the
point that Oficer Davis had asked M. O Brien for
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his driver's license and insurance, there had been at
| east three warnings to nove the vehicle prior to
that, correct?

M5. SHAMBEE: (Objection to form

THE W TNESS: That nunber seens accurate.
BY M. McCGEE:

Q Sointhis --
A You know, like | said in the report, |
didn't wite -- they have a |l ot of words back and

forth as we all know, so | didn't wite down exactly
how many tines he told him but |I would agree with
you he told himto nove the vehicle.
Q And so ny question is: In this particular

I nstance, how many nore tines do you believe that
O ficers Davis and Brown should have told M. O Brien
to nove the vehicle?

M5. SHAMBEE. (Objection to form

THE WTNESS: | don't have an answer for
that, and there really is no way to arrive at that
answer because it's not -- it's never codified, and
It's never stated in any police training in the
t housands of hours |'ve had that you nust warn a
specific nunber of tinmes. |It's totally situational.

In other words, what |I'mstating is
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t hat you have different people involved in every
single traffic stop that occurs, and there's a
variety of words and exchanges that are goi ng on back
and forth there. Most, what, 98 percent of them
probably end w thout any incident at all other than

possi bly an issue of a warning or a traffic citation,

but when they go wong, you can never state, well, if
you had only stated this one nore tine, |'msure that
the traffic stop would have ended successfully. It's
| npossible to state that, so based on that, | can't

answer your question to state that there's a
definitive nunber of warnings that should be given.
BY M5. McCGEE:

Q Let nme ask you this. W tal ked about a
traffic -- you tal ked about a traffic citation, and
then you al so tal ked about a warning, and we've used
the word "warning" a couple of tines today. As a
police officer, sonetines you do give a warning to
notorists that's like a witten warning. You've
gi ven sone of those, right?

A Seattle Police Departnent instituted a
witten warning citation, in other words, sonething
that's witten down but does not go in your driving

record. At the tine that we instituted that policy,
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| was probably nore in ny role as a supervisor, and
so | reviewed those docunents, but | don't believe
|'ve ever witten a warning ticket per se.

Q A witten warning?

A No. | have given thousands of warnings, in
ot her words, just oral, but | have not ever witten
one.

Q So when you're tal king about in opinion F
| i ke giving a warning about blocking traffic, are you
tal king about a witten warning or a verbal warning?

A | think it could apply to either. 1In this
case where, as we tal ked about, this is a | owlevel
of fense and a low 1| evel incident as far as police
officers are concerned. It is definitely an
I nteraction between the governnent and the citizenry.
It's a very small mcrocosmof that, but in this
case, | do not know if the Chicago Police Departnent
actually has a witten warning ticket that they
I ssue. | don't have any information on that, so
war ni ng could apply to a verbal warning. Hey, you
need to nove your car. O an actual warning ticket
where you're required to note the driver's |icense
and the address. Essentially, it's the sane

Information that's on a ticket, but it's a warning,
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so it doesn't go on your record, so in this case, |
can only apply it to either situation.

Q So when you say the word "handl ed
reasonably with a warning," are you tal king about a
verbal warning or a witten warning or either?

A Most |ikely at that point, | would think
that this would rise to the |evel of a verbal
warning. | think that's what the officers were
trying to do wwth their police car in the first case.
| n other words, nove your car, and | don't want to
take the tine to exit nmy vehicle to go up and tel
you to nove the car, and usually, it works. [|f you
put lights on and blip your siren a couple tines,
nost people nove their car. |It's very common. There
are those that do not, and in this case is one of
t hose exanpl es.

So the | anguage that you're reading
there, and I'mlooking at it nmyself in section F,
what |'mtal king about there is probably the el enents
of just a verbal warning. Hey, can you nove your
car? |f you nove your car -- and here's the velvet
hamrer. |If you nove your car, | don't have to wite
you a ticket, and nost people think, well, | don't

| i ke tickets. Those are no fun. Yeah, | think |I"Il]
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go ahead and nove ny car.

Q So in this case, are you worki ng under the
| npression that prior to activating the body-worn
canera, that the orders to nove along occurred while
the officers were in their vehicle?

A Yes. As we tal ked about, the |ights and
siren, being that request to nove or that order to
nove W t hout actually exiting your vehicle and going
up to the driver and speaking to them face-to-face,
So yes, in essence, those are shortcuts to a full
traffic stop, if you want to put it that way. |It's
qui ck, easy way to get people to nove if they're in
the street.

Q Ckay. So | guess ny question is: |If
Oficer Brown or Oficer Davis had previously
approached the vehicle on foot prior to activating
the light bar and initiating the traffic stop and
told M. O Brien to nove his vehicle, would that

change your opinion in any way?

A That was a fairly | engthy question.

Q Sure. It sure was. | can have it -- we
can have it read back for you. | understand it was
| ong.

A Yeah. One nore tine. That would be great.
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1 M5. MCGEE: Sure. Ms. Reporter, can you

2| read it back, please.

3 (Wher eupon, the Court Reporter read fromthe
4 record as foll ows:

5 Q GCkay. So | guess ny question is: |If

6 O ficer Brown or Oficer Davis had

7 previ ously approached the vehicle on foot

8 prior to activating the |light bar and

9 initiating the traffic stop and told

10 M. OBrien to nove his vehicle, would that
11 change your opinion in any way?)

12 THE WTNESS: Ckay. So we're talking about

13| a hypothetical here that if they had gone up to the
14| car and spoken to himw thout lights and siren, would
15| that change ny opi ni on?

16 M5. SHAMBEE: |'mgoing to object to that
171 form of the question.

18 THE WTNESS: | don't think it woul d change
19| ny opinion. | nmean, we altered the facts there that
20| they tried a traffic stop without lights and sirens
21| is what |'mhearing, would that alter ny opinion?

221 Well, with the end result, certainly not. W can

23 | | ook at what happened, and, you know, it certainly

24 | turned negative for all parties involved, so no, but
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| don't see it changi ng ny opinion, no.
BY M. McCGEE:

Q | think you -- | think you m sunderstand ny
question, so let ne ask it a little bit differently.

| want you to assune that either
Oficer Davis or Oficer Brown exited their vehicle,
wal ked up to M. OBrien's vehicle, told himto nove
al ong, got back into their car, at sone point, blow
their air horn and then initiate the traffic stop by
activating their energency equi pnent, woul d that
change your opinion?

M5. SHAMBEE: Sane obj ecti on.

THE WTNESS: No. | don't think it would
change it. W're noving facts around there and
trying to reorder things. Assumng that it still
ended up the way that it did, no, it wouldn't change
nmy opi ni on.

BY M5. McCGEE:

Q Wl l, how do you know that the officers did
not get out of the vehicle to give the first verbal
warni ng to nove al ong?

M5. SHAMBEE: Objection. Form

THE WTNESS: Their first warning that they

gave that | was aware of was the lights and the air
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horn as they said, and then -- so, you know, we
di scussed is that a warning or not? | think for nost
people, like, yeah, the police warned ne to nove, soO
let's call it a warning; and then they go up to the
car, and we have the encounter there and trying to
get the license and insurance. | don't see that
changi ng ny opi ni on because we know how t he case
ended up, so noving -- noving things around a little
bit, | don't see that that changes anything
drastically in this case.

M5. McGEE: Al right. So we've been
going -- | actually amgoing to take a break now.
W' ve been going for two hours, and | amin a good
transition point for the break, so does everyone want
to take, like, 15 m nutes?

M5. SHAMBEE: Pl ease.

M5. McGEE: (kay.

THE W TNESS:. Yeah. That sounds great for

M5. MGEE: |Is 15 m nutes enough tine or do
people want to take a little bit | onger break?

THE W TNESS: That sounds fine. In ny
time, Pacific tinme at 1:00 o' clock, | have a

contractor com ng by the house here, so I m ght
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take -- if we're still going at that point in two
hours --

M5. McGEE: Sure.

THE WTNESS: -- | mght take five m nutes.
| don't need to do a lot with them | just need to
show them sonething in the house, and they
can -- they can tend to it after that, so that's ny
only other tinme requirenent. OCh, and | have
sonething at 2:00 p.m Pacific tinme, which | believe
Is 4:.00 p.m vyour tine, so if --

M5. McGEE: Ckay. | would hope -- | would
hope that we're done by then.

THE WTNESS: G eat.

M5. MGEE: So it's 1:00 o' clock our tine.

Do we -- |I'masking people in Chicago. Do we need a
little |onger than 15 m nutes for, |ike, a short
| unch break or how do we want -- or do we want to do

15 m nutes?

M5. SHAMBEE: 15 is fine for ne. You know,
t he sooner we get this done with, the better,
obvi ousl y.

M5. McGEE: (kay.

M5. SHAMBEE: But it's up to the court

reporter as well whether or not she needs extra tine.
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THE COURT REPORTER: 15 is fine.
M5. McGEE: Al right. [1'll see everyone
about 1:10, 1:15.
(Wher eupon, a recess was taken
from12:55 until 1:14 p.m)
BY M. McCGEE:

Q So back on the record.

Al right. | want to turn to your
opinion G So in your opinion G you describe what
you call a heated confrontation. Do you recall using
t hose words?

A Yes, | do.

Q Ckay. And by "heated confrontation," are
you tal king about a verbal confrontation or sonething
el se?

A The heated confrontation initially starts
as a verbal conversation between the two peopl e nost
I nvol ved here, O ficer Davis and M. O Brien.

Q kay. And so this heated confrontation,
whi ch are your words, occurred after M. O Brien was
told to nove the car, after he was asked for a
driver's license and i nsurance and after he refused
to do both of those things, is that correct?

A Sonewhat. | nean, essentially, yes. |
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woul d say there was a | ack of discussion and
t hought ful ness on both parties even at the very
start. You know, it really went downhill fast just
based on the officer's first question of M. O Brien,
and then M. O Brien kept calling himbro, and the
of ficer objected to that and kept telling himIl'm not
your bro, I'mnot your bro and trying to, you know,
get back to the license and insurance thing. So |
woul d say the conversation started as a series of
di sagreenents and then grew heated, nore heated from
t here.

Q So | understand that Plaintiff referred to

Oficer Davis as bro and O ficer Davis said on the

video |'m not your bro, like you saw that, right?
A. Yes.
Q And then he said provide ne your driver's

| i cense and i nsurance. He asked that repeatedly,

correct?
A. Yes, he did.
Q And repeatedly, M. OBrien refused to

provide his driver's |license and i nsurance?
A That is correct.
Q And, then, at sone point, Oficer Davis

I nstructs M. OBrien to get out of the vehicle?
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A That is correct.

Q And so at that point, nowthat M. O Brien
has refused a | awful order to nove and the | awf ul
order to provide his driver's |icense and insurance,
as a police officer, you have the right to order a
notori st out of the vehicle?

A | kind of tal ked about that later that |
don't know the notivation of the officer in asking
himto get out of the vehicle. | think |I listed four
possibilities, but in any case, the officer
definitely is ordering himout of the vehicle at that
poi nt .

Q | assune in your 35-year career, you've
ordered notorists out of vehicles many tines, right?
M5. SHAMBEE. (Objection to form

THE WTNESS: That is correct. Sorry.
Yes. That is correct.
BY M5. McCGEE:

Q And O ficer Davis has a right to order
soneone out of the vehicle as part of the traffic
stop, correct?

M5. SHAMBEE: (Objection to form
THE WTNESS. Yes. | believe ny

understanding is that he has the right to order him
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1| to get out of the vehicle.

2| BY Ms. McCEE:

3 Q kay. So if Oficer Davis has the | awful

41 right to order M. OBrien out of the vehicle as part
S| of the traffic stop and then M. O Brien refuses,

6| what is your expectation of what O ficer Davis should
7| have done?

8 A That was a great opportunity for

9| Oficer Davis to explain, nunber one 1, who he is,

10 | identify hinmself; nunber 2, explain the reason for

11| the stop; nunber 3, that you're required to provide
12| me the docunents, the license and insurance that we
13 | tal ked about; nunber 4, because of your inability or
14 | refusal to provide ne those docunents, |'m now

15| placing you under arrest, and then he needs to

16 | explain what law he is using in order to place him
17| under arrest, and he never states that in so nmany

18| words. M. OBrien keeps yelling repeatedly what am
19 | | under arrest for, what am | under arrest for. In
20| fact, he's yelling that even prior to being placed
21 | under arrest. He started yelling that even while it
22 | was during the traffic stop situation.

23 So at this point, again, | don't know

241 if Davis, if Oficer Davis is getting himout of the
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1| vehicle for officer safety. That's a valid reason.
2| You mght see sonething in the car that concerned you

3| or worries you and you are saying get out of the car.

41 Let's tal k back here where | feel safer. |t mght be
S| for a seizure. It mght be a tenporary hold or a
6| permanent. It could be an arrest or it m ght be that

7| he feels he has | egal grounds to search the car. He
8 | never explains any of those situations.

9 So in ny opinion, if he would nake a
10 | 1 ogi cal progression about the reasons for the stop

11} and how M. O Brien can avoid a lot of difficulty,

12| 1 ook, | don't want to have to resort to an arrest

13| here. W can get through this quickly, but you do

14 | have to provide ne your |license and insurance, and if
15| you can do that, we can avoid this very negative

16 | situation, which is aresult. It nmeans | have to

171 handcuff you. So are you sure you want to go this

18| way? It's a great tine to ask that question.

19 Anot her excellent question | love to
20| ask: Is there anything | can say or do to get you to
21| conply? And that really allows the person to think
22 | about, okay, what aml trying to do here and why am |
23| objecting to the officer's actions, and yeah, you

24 | know, if you just tell ne alittle bit nore about X
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Y or Z, then we can proceed forward.

So those are a | ot of the things that
| would have liked to see Oficer Davis do in that
ci rcunst ance.

Q So | want to talk about sonme of -- sonme of
what you just tal ked about.

A. Uh- huh.

Q So you told ne that one possible reason for
ordering M. OBrien out of the car was for
of ficer-safety reasons, is that correct?

A Correct. Yes, it is.

Q And as a police officer, you have the right
to order a notorist out of the car for officer-safety
reasons, is that correct?

A That is correct.

Q And the failure to conply with a directive
to exit the vehicle is a violation of a police order,
Is that correct?

A Yes, it is. As | understand the |aw there,
t hat woul d be breaking the law, refusing to obey the
| awf ul order of the police officer.

Q SSimlarly, an officer can order a notori st
out of the vehicle as part of the traffic stop or the

Terry stop, is that right?
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A Yes, dependi ng on circunstances,
absol utely, there could be -- this could be part of a
Terry stop, and you're tenporarily seized while they
I nvestigate the possibility of a crine.

Q And the failure to exit the vehicle when
I nstructed by the police officer in making a Terry
stop or a tenporary stop is a violation of a police
order? It's a crine, is that right?

A Yes, it is. As far as | understand the | aw
there, that is, but -- I'll leave it at that. As far
as | understand, that is a violation of the |aw.

Q So simlarly, if M. OBrien is under
arrest and he's ordered to exit the vehicle and he
refuses to do so, his failure to conply with that

directive is a violation of a police order, is that

correct?
A Yes, it is.
Q So how | ong do you expect the officers to

allow M. OBriento reminin the vehicle after
being directed lawfully to exit?

A This is simlar to a question you asked
earlier about how many warni ngs should they give, and
there is no definitive answer to that question. Each

situation is different wwth different players,
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different actors, different words exchanged,

different crines involved or is it just a violation
or is it just a parking violation, so there is no
definitive answer to that question of how many tines
they have to tell himhe's under arrest before naking
the arrest.

Q Vell, it's a fair statenent that if a
notori st continues to refuse to get out of the
vehicle, at sone point, the officers are going to
have to forcibly renove himin order to effectuate
the arrest?

A That is correct.

M5. SHAMBEE: Objection. Form
THE WTNESS. Sorry. That is correct.
BY M5. McCGEE:

Q Now, in your opinion, you indicate that
O ficer Davis's actions were an attenpt to exert his
authority over OBrien and to force himto conply
wWth -- to conply or face arrest. On what facts did
you rely upon to formthis opinion?

THE W TNESS: Madam Reporter, I'mgoing to
need that question one nore tine.
(Wher eupon, the Court Reporter read fromthe

record as foll ows:
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Q Now, in your opinion, you indicate that
O ficer Davis's actions were an attenpt to
exert his authority over OBrien and to
force himto conpel (sic) with -- to conpel
(sic) or face arrest. On what facts did you
rely upon to formthis opinion?)

M5. McGEE: Just so the record is clear, |
may have said the word "conpel,"” but | neant to say
the word "conply."

M5. SHAMBEE: Just for the record, you're
referring to the report G?

BY M5. McCGEE:
Q Yeah. | can read the whol e questi on.
Wuld you like nme to read the question back so it's

cl ear for everyone?

A Sure. Since we've gone back and forth wth
It, yes.
Q Sure. Let ne -- let ne -- let nme try
again.
Al right. In your report, you

i ndicate O ficer Davis's actions were an attenpt to
exert his authority over OBrien and to force himto
conply or face arrest. On what facts do you rely

upon to formthis opinion?

Bridges Court Reporting Page: 103



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A The progression through the traffic stop
that we've discussed today. Again, using the lights
and siren, that didn't work. Let's now nbve up to
the driver's door and ask M. O Brien to nove his
car, that didn't work. To then turn it into a
traffic stop at that point. It probably already was,
but | think by the officer saying you now need to
gi ve ne your license and insurance, so at that point,
Davi s has noved to probably, |like we tal ked about, it
m ght be for a citation, it mght be a forewarning or
he just wants to identify him whatever the case
m ght be. Wen that is unsuccessful, he nowtells
himto get out of the car, get out of the car. He
never says what he's under arrest for, but it seens
quite clear to nme that based on Davis's actions, he
wants O Brien out of the car, and he wants himout so
badly that he eventually resorts to handcuffing and
force in order to try to get himout of the car.

So | noved ahead there a little bit,
but at the point where we're witing G-- where |I'm
witing G we're |looking at those facts, basically,
the two nost conpelling things to ne are: 1, give ne
your |icense and insurance and then O Brien's refusal

to give those docunents; and then 2, get out of the
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1| car. So those are the nost conpelling things to ne
2| that he was trying to exert his authority over

3| OBrien.

4 Q And you woul d agree that the failure to get
S| out of the car is an arrestable offense?

6 A Yes, it is.

7 Q All right. So in your report under G you
8| talk about that M. OBrien was told that he was

9| under arrest after only one minute's worth of

10 | conversation, so ny question for you on this: |Is

11| this opinion based solely on your review of the

12 | body-worn canera footage?

13 A Yes, it is. |It's looking at the tine stanp
14\ fromthe first arrival at the door when he asked him
151 if he's high to the point where he's now, you know,
16 | he's, basically, trying to forman arrest there, so
17| he's saying step out of the car. Cearly becones a
18 | seizure at that point. | think actually the seizure
19 | probably occurs when the lights and sirens are

200 on -- no, that's probably not a seizure. Most

21| citizens probably think they have the right to | eave.
22 | |In fact, they probably think the officer is

23 | encouraging themto leave, so | won't say that's a

24 | seizure, but at the time that Davis arrives at the
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door and begins to ask for the license and insurance,
| think nost citizens would realize they do not have
the opportunity to | eave at that point and that they
should conply with the officer's orders.

Q And you have no idea how |l ong the officers
were engaging wwth M. OBrien prior to activation of
t he body-worn canera?

A Based on the police report -- and it
seens -- | have no reason to doubt it. It seens very
qui ckly that that probably took 30 seconds or a
mnute to pull up behind and see the vehicle in the
road there and use the lights and siren |ike we
tal ked about. In fact, a mnute probably seens
excessively long. It mght nean 15 or 30 seconds,
but | don't know honestly in answer to your questi on.
You're right. | can only go by what | sawin the
report. The officers didn't list a whole |ot of
I nteraction at that point, so there was nothi ng that
| saw that would take very long, so | would say

around 30 seconds possibly, but that's just an

esti mat e.
Q And this is your -- this is your guess?
A Yes. It's a guess based on what | -- what

| read fromthe officer.

Bridges Court Reporting Page: 106



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Ckay. But you have no actual idea of how
long it was that the officers were in their vehicle
asking himto nove, how long it took to blow the air
horn, how |l ong after they activated the |light bar it
was before the officers approached the vehicle?

A | can say in ny experience of doing those
t hi ngs hundreds of tines, it doesn't take that | ong.
Like | say, | think a very good estimate is around 30
seconds. That's -- | didn't see anything else in the
officer's report that would nake it extend beyond
that. That's -- that's -- that would be a | ot of
siren going for 30 seconds, and | can't see an
of ficer doing that unless they were trying to nake a
felony arrest or sonething |like that, which they
weren't.

Q So if the officers had told M. OBrien to
| eave, used their air horn to instruct himto | eave,
activated the light bar and then waited a m nute, do
you think that's reasonabl e?

M5. SHAMBEE: (Objection to form

THE WTNESS: It could be reasonabl e.
Yeah, | certainly think there's a possibility. So if
t hey had done the exact things that we tal ked about
in the report, if they pulled up behind him used the
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| ight bar and the air horn and then approached the
vehicle, | think those are all reasonable.
One mnute. You're under arrest in
one mnute, | would -- that seens unreasonable to ne.
Again, | think that there was so nany
opportunities to have a sinple conversation with him
and that could end it successfully, but those
opportunities were ignored, and they -- and
O ficer Davis just junped so quickly to all right;
|"'mtired of this; |I'mdone discussing this with you;
you' re under arrest. |In fact, he didn't even say
that. He just said step out of the vehicle, step out
of the vehicle, you know, and we never hear what he's
under arrest for.
BY M5. McCGEE:
Q So when you keep -- when you tal k about
O ficer Davis being tired of this, you are under

arrest, he never said those words, correct?

A | think that's correct. | don't renenber
him-- | nean, at one point, he says step out or |I'm
going to take your ass to jail, so, you know, | think

to nost people, that indicates you're under arrest,
but he doesn't say it. It's a -- he's using that as

a warning, but he's not actually saying it, and he
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doesn't list the crinme, but | think nost people would
realize |'"munder arrest now. | think it's very
cl ear.

Q Wll, we already said -- tal ked about that.
There are at | east two other reasons that you can be
asked to step out of your vehicle w thout being under

arrest, the officer-safety reason and the Terry stop,

ri ght?
A. Yes.
Q And, actually, you added a third. The

possi bl e search of a vehicle, so there's three of the
four reasons that you list for ordering a notori st
out do not involve an arrest, is that correct?

A. That's correct. | nean, there's many
reasons why soneone m ght be asked out of a vehicle,
and that's why | wote it that way. That we don't
know at that point. W' ve not heard on the video
what the officer's intention was.

Q So let ne ask you, though, about the one
mnute's worth of conversation. The one m nute that
you're getting is solely based on the body-worn
canera footage?

A That's correct. Fromtine of initial

contact to tine of attenpted arrest, it's a little
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1| over a mnute.

2 Q And by tinme of initial contact, do you nean
3| fromthe tinme that Oficer Davis activated his

4 | body-worn canera as he approached the vehicle?

5 A Correct. Fromthe tine of the physical

6| contact, let's say, the face-to-face or the verbal

7| contact.

8 Q And that's because you have no idea how

9| long the officer spent trying to get himto nove his
10 | vehicle before the nmonent of the body-worn canera

11| activation?

12 A Well, that's not exactly true as |

13 | discussed before. Based on what | read in the

14| officer's report, 30 seconds seens |ike a very

15| healthy, a very good estinmate of anmpunt of tine. It
16 | could be a little less. It could be alittle bit

171 nore, but it's certainly not going to be nore than a
18 | mnute, but, again, unless there's things they put in
19| the report that | don't know about, but from what |
20| read, | would say that that took a matter of seconds.
21 Q Nowhere in the report did the officers ever
22 | describe how long they interacted with O Brien prior
23| to activation of the body-worn canera, fair?

24 A. That's correct. That is true.
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Q And nowhere on the body-worn canera did the
officers talk to O Brien and say we've been
interacting with you for X nunber of seconds prior to
activating our body-worn canera, is that correct?

A That is correct.

Q So when you say 30 seconds, this is your
specul ati on based on your experience and know edge of
the facts?

A It's based on that and what | read in the
report, so you put those two together is what it's
based on.

Q Now, when you -- when you tal k about
M. OBrien being told he's under arrest after only
one mnute's worth of conversation, in that one
m nute of conversation, you actually heard
O ficer Davis issue police directives to M. O Brien,
Is that correct?

M5. SHAMBEE: (bjection to form
THE WTNESS: That is correct.
BY M5. McCGEE:

Q And you heard in that one m nute of
conversation O ficer Davis tell M. OBrien to nove
his vehicle?

M5. SHAMBEE: Objection. Form
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THE WTNESS: That is correct.
BY M. McCGEE:

Q To provide driver's |icense and proof of
I nsurance?

M5. SHAMBEE: Objection. Form
THE W TNESS: Correct.
BY M. McCGEE:

Q And then he -- and then M. O Brien refused
both of those directives in that one mnute, is that
correct?

M5. SHAMBEE: Objection to form Sorry.
(bj ection to form
THE WTNESS: That is correct.
BY M5. McCGEE:
Q And then M. OBrienis told to step out of

his vehicle in that one mnute, is that correct?

A That is correct.
Q And M. OBrien refuses that directive as
wel | ?

M5. SHAMBEE: (Objection to form
THE WTNESS: Yes. He refuses that as
wel | .
BY M5. McCGEE:
Q Al right. So, then, at this point,
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O ficer Davis attenpts to renove M. OBrien fromthe

vehicle. You saw that on the body-worn canera,

ri ght?
A Correct. Are we noving into the section H?
Q So | want to tal k about your statenent that

Davis took ahold of OBrien's left armand tried to
extract himout of the car. O Brien physically
refused to exit by pulling his armaway from

O ficer Davis and remai ned seated in the vehicle. Do
you renmenber witing that?

A | do renenber that.

Q kay. So OBrien's refusal to exit and his
actions to avoid the extraction are resisting, acts
of resistance, correct?

A Yes, they are.

Q So he's resisting the police at this nonent
that he is noving away from O ficer Davis?

A He nostly noves his arm | did see his
body nove sonewhat, too, you know, nore into the
interior of the vehicle, especially when he's
interacting with Oficer Brown on the other side. So
Is he trying to nove away? | would say nostly he's
trying to nove his arm away.

Q Ckay. And whether he's trying to nove his
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1| armor whether he's trying to nove his body or both,
2| this is resisting arrest, correct?

3 A | would say yes. That he knew at t hat

41 point that Oficer Davis intended to make an arrest
5| and that he was refusing to be arrested.

6 Q And so in addition to the other crines that
7| M. OBrien had commtted, at the nonent he is

8| pulling away from O ficer Davis, he is commtting the
9| crime of resisting arrest?

10 M5. SHAMBEE: (bjection. Form

11| BY M5. M CEE:

12 Q You can answer.

13 A Yes. | would say that that net the

14 1 guidelines for resisting.

15 Q And let's talk about Davis's attenpt to

16 | renove O Brien fromthe car. Wuld it be a fair

17 | statenent of your opinion that you think

18 | Officer Davis should have used nore force to pull

19| OBrien out of the car at that point?

20 M5. SHAMBEE: (bjection. Form

21 THE WTNESS:. It's a difficult question to
22 | answer, and here's the reason. Oficers are under
23 | incredible scrutiny these days. Wen anyone sees a

24 | physical interaction between an officer and a
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citizen, sonetinmes they assune the worse, and
everyone gets their caneras out, and they're
recording the officers. Consequently -- and this is
not referring specifically to the O Brien case, but
in general, |'ve seen a lot of officers reluctant to
use the force that would be required in that
situation in order to nake the arrest.

So, now, let's get back to the
specifics of your question and specifics of
M. OBrien. At that point, what | would have |iked
to see Oficer Davis say, you are under arrest for
refusing the awful order of a police officer at a
traffic stop. In addition, you are now resisting ne.
Stop that or I'mtaking you down to the ground, and
then there's a variety of techniques.

"' m not specifically a physical force
I nstructor, so | don't have a great expertise there
ot her than being trained in physical force for many
years, and then seeing -- both using it in ny force,
using it nyself and seeing officers use force,
whet her in person or on canera.

So | cone to this nore fromjust ny
experience that there's a variety of techniques

O ficer Davis m ght have used which could result in
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an arrest of the subject hopefully w thout hurting
hi m and, al so, getting himin custody in a -- you
don't want a lengthy arrest situation. You don't
want a |longer -- you don't want to draw that out,
right? |t doesn't nean use excessive force. It
nmeans use the force that's appropriate, necessary and
proportional, but at that point, if he's making the
arrest, and he states he is, at least |I think he is,
he says, you know, get out of the car, there are

t echni ques that he could have used to quickly get
M. OBrien out of the car.

Now, | can't say that they would be
successful because I don't know his physi cal
capabilities, and | don't know O Brien's physi cal
capabilities. As we all sawin the video, it turned
out that they struggled at that car door for several
m nut es.

So I"'mcomng to the close of the
answer to your question. | would have |iked to see
himdo this a little bit faster and, therefore,

I ncreasing officer safety by limting the ability of
soneone to resist arrest, to produce a weapon, to
gai n assi stance from passersby or to fornulate a plan

of escape.
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So sonetinmes you want to act with
enough speed. You use appropriate force, but you do
It with enough speed that I'mgoing to nake this
arrest, and we're going to do it quickly because
that's going to keep ne safe and that's going to keep
the citizen safe, and it didn't turn out that way.

Q So what techni ques should O ficer Davis had
used at the nonent he is -- we have himreaching for
M. OBrien's armand M. OBrien is pulling away
fromhim what should Oficer Davis have done to
extract M. OBrien fromthe car?

A At that point --

M5. SHAMBEE: Objection. Form
THE WTNESS:. Ideally, you have two
officers at the -- at the scene. Call Brown over,
and we're going to extract this person out of the --
sorry. Alexa, off. Sorry about that.

At that point, calling the other
of ficer over and using two-partner techniques. |'m
sure that the Chicago Police Departnent has a variety
of techniques that they've trained people in howto
renove people fromthe car.

One of ny favorites is the underhook

where you take your right arm you put it under the
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armof the person, in this case, M. OBrien, and you
put the back of your hand on the neck. |[|f you can
control himsafely and you then use that hooking
nmotion to pull himout of the car while Oficer Brown
then attenpts to control the other hand, in this
case, the right hand, and then nove himfromthe car
to the side of the car would be a great place for
ei t her standi ng handcuffing or if you felt that it
was -- he had resisted too nuch and you felt that the
danger factor warranted it, to then take himdown for
prone handcuffing, which neans placing himon the
ground; therefore, limting the subject's ability to
nove, to react, to fight, to defend, to run or

anyt hing, and then do the handcuffing there, so |
found that to be a very effective technique.

But as to whether Davis and Brown
could do this, | don't know. | don't know their
training and their abilities.

BY M5. M CEE:

Q So with respect to Oficer Davis's attenpt
to pull M. OBrien fromthe car by grabbing his left
arm is it your opinion that he used too little force
to effectuate the extraction at that point?

M5. SHAMBEE: Objection. Form
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1 THE W TNESS: Now, see, that's what's so

2| hard for officers these days. |If you use too little
3| force, you don't nake the arrest and you end up in a
41 long back-and-forth struggle Iike we saw here, too,

S| but if you use quick, rapid force, sone people say

6| you used too much force. Wiy were you so quick with
7| that guy? Wy were you so fast, you know? So

8| it's -- it's alnost an inpossible question to answer,
9| again, not know ng the capabilities and things |ike
10| that. D d he use too little force?

11 Let's just say that the struggle went
12| on longer than | would have |liked to have seen it go
13| on, and as we'll probably get to, created possibly an
14| officer-safety situation because of the length of the
15| struggle. So yeah, at that point, in answer to your
16 | question, | think he could have used a little nore

17| force. | think having Oficer Brown there at his

18| side with the two of them they would have a much

19 | greater chance of extracting M. OBrien fromthe

20 | car.

21| BY Ms. M CEE:

22 Q So a couple nonents ago, you told ne that
23 | you're unaware of the techniques that the Chicago

24| Police Departnment trains their officers on for
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renoving a resisting notorist fromthe vehicle, is
that true?

A Yes, it is.

Q So you have no idea what either the police
protocols or training are for a situation like this?
A No, | don't. | can try to explain that
further, but that's -- that's -- the best sinple

answer is no, | don't,.

Q Ckay. And you told nme before that you
taught a lot for the Seattle Police Departnent and
for sonme other places. Have you ever been a
use-of-force instructor?

A As | stated previously, that has not been
ny specialty. |[|'ve received, you know, 100 or 200
hours of physical force training, but |I've never
been -- no, | can't -- | can't say | was a physical
force instructor. No.

Q Ckay. So -- all right. In opinion |, you
seemto have a problemwth the fact that the
officers are either handcuffing or partially

handcuffing M. OBrien in the vehicle, is that

right?
A. Yes.
Q And so this CREST nodel, the GRE-ST
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nodel , where are you getting that fronf

A That conmes fromthe Seattle Police
Departnent, and | don't know if Chicago follows that
nodel , but what | can state is that the ideas that
you see here are very common for police training and
police officers across the country that if you get
out of order, let's say you start searching before
soneone i s handcuffed, what are you doing? You're
all om ng yourself the opportunity to be assaulted
because you don't have control of the hands, so
you're out of order there. O let's say you
transport soneone w thout searching them and, now,
t hey produce a weapon and injure or kill you.

So these are very comopn know edge
that, again, Chicago m ght not use CREST, that
particular fram ng device, but these are very commobn
that you need to have control of the prisoner to then
restrain them So you want to go in order there.
It's very inportant that we, first off, physical
control, and then, 2, the handcuffs are very
I nportant. Every police officer from acadeny day one
trains in the use of handcuffs and how they can help
keep you safe while you then do the other things,

whether it's to | ook at your situation, to eval uate,
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1| whether you're going to do a search, you're going to
2| do the transport, you' re going to have hand off to

3| soneone else, you're going to interview a victim

4 1 \Whatever you're going to do. If you have a suspect

S| that's under arrest, don't let themroam about freely
6| and escape. Don't let themassault you. Don't |et

7| them gain weapons. Don't let themgain people to

8 | assist them

9 So, again, they m ght not have that

10 | CREST nodel, but the ideas that you see presented

11| there are very common to all police departnents, and
12| | would not be surprised at all to see that Chicago
13| has a simlar training nmechani sm

14 Q The CREST nodel is designed to pronote

15| officer safety, is that right?

16 A Yes, it is.

17 Q To nmake sure that during the course of the
18 | arrest, that the officer is not injured by an

19 | out-of-control subject?

20 A Yes. That is definitely one of the

21 | benefits fromnoving in that pattern.

22 Q So when the officers get M. OBrien's |eft
23 | hand handcuffed but not the right hand, the danger at

24| this point is to the police?
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1 A Okay. Wien they handcuff his |left hand but
2| not his right, the danger is to the police? There's
3| also a danger -- yes. In answer to your question,

41 yes, there is a danger factor for the police because
S| M. OBrien's right hand is free, but there's also a
6 | danger factor for M. O Brien, too, because | saw his
7| left armpinned with the el bow agai nst the door frane
8| of the car, and it doesn't take nmuch force to

9| dislocate an elbow, so it's also for his safety as

10 | wel | .

11 Q Wl |, do you have any information that

121 M. OBrien was injured in the el bow region?

13 A No, | do not.

14 Q Ckay. So there was no injury that was

15| caused to M. OBrien fromhandcuffing with only the
16 | | eft hand at this point, is that correct?

17 A That is correct.

18 M5. SHAMBEE: (bjection. Objection. Form
19| Calls for a legal conclusion.

20 | BY Ms. M CEE:

21 Q Well, did you receive any information from
22 | any source whatsoever that would indicate M. O Brien
23 | suffered any type of left elbow injury from being

24 | handcuffed on just the left side?
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A No. | was trying to answer your question
that the danger factor was only for the police there,
and | was offering information that there's also a
danger factor for the citizen being placed under
arrest, inthis case, M. OBrien, so | triedto
answer the question in that way, but you are correct,
| do not have any information that he received an
el bow injury as a result of the arrest.

Q And at any point intinme, M. OBrien could
have stopped resisting and submtted to the arrest,
Is that correct?

A Yes. He could have stopped his resistance
and submtted, yes.

Q Al right. So, then, | want to tal k about
the reaching. So at sonme point intine, it's pretty
clear fromthe video canera of both officers that
they believed that M. O Brien was reachi ng towards
the center console area of the vehicle, correct?

A. | heard --

M5. SHAMBEE: (bjecti on.

THE WTNESS: Sorry. Go ahead.

M5. SHAMBEE: Objection. Form

THE WTNESS: | heard about reaching. |

never heard that it was definitively the center
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consol e or the floor boards or behind the back seat
or where, so | don't know specifically in the
vehicle, but | did hear several warnings about
reachi ng and stop reachi ng.

BY M. McCGEE:

Q You heard them say stop reaching, right,
multiple tines?

A Yes, | did.

M5. SHAMBEE: Objection. Form
BY M. McCGEE:

Q And in your experience as a police officer,
when you're -- when you have a suspect that's
resisting arrest and the suspect starts reaching into
the vehicle, what is that -- what does that cause
concern for for you?

A There's a lot of concern that people wll
keep weapons in a car, and whether that be knife or
basebal | bat, a gun, anything like that that could
injure the officer, so if soneone is reaching around
in the car, on the traffic stop itself, it m ght
Indicate I'"'mlooking for ny wallet or ny license, but
in this case where soneone is -- they got one
handcuff on and the officers are ordering them out of

the car, if they're reaching into the car, | think
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there's definitely a greatened sense of security for
the officers that they did believe that there
potentially is an officer-safety situation as a
result of the reaching.

Q Now, you as a police officer, I'msure, are
aware that sonetines suspects will hide weapons or
firearns in the center console area? Has that been
your experience?

A It's very common. Most cars have a decent
si ze center console, and you can hide a variety of
itenms in there, yes.

Q And so if soneone is reaching into the
center console area of the car, it's reasonable for
the officers to be concerned for officer safety at
t hat point?

A Yes, it is.

M5. SHAMBEE: Objection. Form
BY M5. McCGEE:

Q And when you -- in your opinion, you talk
about both the | anguage used by the officers, their
deneanor, the pitch of their voice, that it's your
opi nion that they perceived a threat fromM. O Brien
when he started reaching in the vehicle, is that

fair?
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A Yes, it is.

M5. SHAMBEE: [|'mgoing to ask if you can
say where are you referencing?

M5. McGEE: |'m asking himhis opinion.

BY M. McCGEE:

Q So | want to talk about, then, the officers
after instructing M. OBrien to stop reaching, they
do at sone point in tinme unholster their firearm is
that correct?

A Yes, they do.

Q Ckay. And upon the nonent that the
of ficers unholster their firearm at |east one of the
officers tells M. OBrien to stop or they're going
to shoot, is that right?

A Yes. That was O ficer Davis.

Q Yeah. Do you have any problemw th an
of ficer say stop reaching or I'mgoing to shoot?

M5. SHAMBEE: (Objection. Form Also,
msinterpretation of the facts.

THE WTNESS:. It's -- it's a difficult
guestion to answer. That's not how | woul d have done
it.

It seenmed that O ficer Davis was a bit

reactionary and possibly too excited for the nonent,
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and it's been ny experience working with a | ot of
different police officers -- and, again, |'massum ng
that, in general, Chicago police officers are like
Seattle police officers -- that there are
ci rcunst ances that have resulted in unnecessary
shootings. |I'mnot saying this is one of those, but
they're -- when | watched Oficer Davis, it al nost
seened |i ke he was too caught up in the nonent. He
started saying things like I"'mgoing to shoot, |I'm
going to shoot. It's been ny experience in ny
training that if you | ose your cool and you start
swearing and yelling, you ve | ost sone of that nental
ability to discern what is happening in the nonent
and to react appropriately. |'mnot saying that he
coul d not have pointed his weapon at M. O Brien, and
| al so cannot see clearly as clearly as he
can -- again, we tal ked about earlier the difference
In a canera and the human eye. (Qbviously,
O ficer Davis could see things that the canmera view
eye had did not show ne, so |I'mnot going to doubt
himthat he felt that there was a threat there.

But | will say that he rather
than -- the quickest way to negate that threat would

have been to use as nuch force as is necessary to
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swftly get himout of that car. If he really felt
that O Brien was grabbing a weapon at that point,
that's going to be the quickest way to negate the
ability to get that weapon.

That being said, if OBrienis too
fast for himand he grabs the weapon, the firearmis
going to be appropriate. So he's going to have to
make that decision for hinself as to, you know,
whet her that net the idea of being necessary in order
to handl e that situation.

So it's a long-w nded question -- |'m
sorry, a long-wi nded answer to a short question. Do
| have problens with it? | think he was overly
reactionary and resorted to the firearmtoo quickly.
BY M5. McCGEE:

Q So here's ny question, though. W now have
O Brien who we've already agreed is resisting arrest.
He's now reachi ng sonewhere in the car, and it's your
opi nion that the officers perceived a threat by his
resi stance and now his reaching. So if they're
concerned for their safety, they have the right to
unhol ster their firearmin order to protect
t hensel ves, right?

M5. SHAMBEE: Objection. Form
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THE WTNESS: | agree with you. Yes.
BY M. McCGEE:

Q And we know fromthe video that the
officers had their firearns unhol stered for a pretty
short period of tine, correct?

M5. SHAMBEE: Objection. Form That's a
matter of opinion.
BY M5. McCGEE:

Q You can answer.

A | didn't specifically tinme the anmount of
time that the firearmwas out, but based on ny
general recollection of watching the video | ast
night, | would say he probably had his gun out for
one to two m nutes.

Q If | told you it was |l ess than a m nute,
woul d you say that that was reasonable or
unr easonabl e?

M5. SHAMBEE. (Objection to form

Specul ati on.

THE WTNESS: | would not have an opi nion
on that.
BY M5. McCGEE:
Q Ckay.
A That wouldn't -- that wouldn't sway ne one
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way or the other.

Q kay. So in this case, we know that when
O Brien stops reaching, the officers imrediately
rehol ster their firearns, correct?

M5. SHAMBEE: Objection. Form

THE WTNESS: | would disagree with that.
O ficer Davis has his firearmout as he reapproaches
M. OBrien, so he keeps his firearmout and ki nd of
pointed at himfor a while as he reengages verbally
at the window. At sone point, M. O Brien says, hey,
|'ve got ny hands up on the wheel. You can see ny
hands and everything, and then he feels cal menough
to then hol ster.
BY M5. McCGEE:

Q Right. So | guess ny question is |like
this. M. OBrien is reaching sonmewhere in the
vehicle. The officers perceive a threat, and they
are now pointing a firearmand issuing directives to
stop reaching or they're going to shoot. \Wen
M. OBrien stops reaching, puts his hands where the
of ficer can see, they reholster their firearns?

A Not right away.

M5. SHAMBEE: Objection. Form
THE WTNESS: Sorry. Not right away. |
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couldn't tell for Brown, but for Davis, he does not
hol ster right away. He noves in closer than | woul d
have |i ked and reengages possibly verbally with him
| think he holsters then when he reacquires the
handcuff, so there are -- there are sone tine that
passes there. It's not long, but it does -- he does
not hol ster right away.
BY M5. McCGEE:

Q So you keep tal king about O ficer Davis's
feelings. You have actually no i dea what
Oficer Davis was feeling in the nonent, fair?

M5. SHAMBEE: Objection. Form
THE WTNESS: Not entirely fair.

Certainly, |I think you and | both said that he -- his
actions seened to be that he perceived a threat.
Now, what feeling he gets fromthat, sone people get
mad; sone peopl e get angry; sonme people get scared.
| can't state that, but | can certainly state that he
felt that he had a threat, so | think | could
probably leave it at that and say | don't know his
actual personal feelings.
BY M5. McCGEE:

Q So let's just be clear. You've never

spoken with any of the Defendant officers, correct?
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1 A That is correct. Yes.

2 Q And you have not -- aside fromthe Arrest

3| Report and the Original Case Incident Report, you

4| have no other statenents fromthese officers?

S A That is correct.

6 Q And the Arrest Report and the Oiginal Case
7| Incident Report provide no information about what the
8| officers were feeling, is that correct?

9 A Correct. | don't even think the police

10 | report nentions drawing the firearm if | renenber

11| correctly.

12 Q When you say "police report,"” are you
13 | tal king about the Arrest Report, the Oiginal Case
14 | I ncident Report or sonething el se?

15 A The Original Incident Report, and |

16 | can't -- | didn't review the Arrest Report, so |

17| can't state for sure.

18 Q You didn't review the Arrest Report ever?
19 A No. This norning or |ast night.
20 Q Al right. So tell ne about your concerns

21 | about when Oficer Davis noves closer to the vehicle
22| with his firearm drawn.
23 M5. SHAMBEE: (Objection. Form |Is that a

24 | question?
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BY M5. M CEE:
Q You can answer.

A Well, just tell you nore about it? |

Q VWell, tell ne why you think it's a problem

A | could read what | wote here.

Q VWll, | can read what you wote. | want
you to tell nme why you wote that.

A Well, why | wote that is because that's
how | felt in reviewing this -- in review ng hundreds
of police officers', you know, videos and things on
when they have the firearns out as well as ny SWAT
training and experience and general police training
t hat when you approach soneone closely with a
handgun, you're now enabling themto possibly grab
t hat handgun fromyou and use it against you, so if
It can be avoided, it's generally recommended police
practice in all the training |I've ever received that
unl ess you have to advance close, if you're going to
have your firearmout, a bit of distance is a good
t hi ng because it enables you to see nore clearly. It
gives you a bit nore reaction tinme. It gives you
possi bly nore cover and conceal nent that you m ght be

able to find for yourself, and by advanci ng cl osely
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to soneone, you're now giving themthe ability to
grab that weapon.

You're also -- there's
sonetines -- there have been cases of synpathetic
firearms, fire. Soneone pulling the trigger
accidentally or, also, they've confused do | have a
Taser in ny hand or do I have a handgun in ny hand?
And we've seen sone of the aftereffects of that where
soneone gets shot when soneone actually only intended
to use a Taser.

So if he's going to engage with
M. OBrien closely at the wi ndow there, he
reengages. W tal ked about how O Brien says, hey, |
amnot a threat. M hands are up here or they're on
the steering wheel. Good thing for himto do woul d
have been to holster at that point. Because, now, he
al so places Oficer Brown in the line of fire because
his firearmis pointed straight towards O Brien, and
Brown at this point has -- | don't knowif he's
rehol stered or not, but he has noved. Fromthe rear
of the car, he has now noved back to the passenger
side of the car, so, now, the officer ends up
pointing his firearmat two people, including his

partner, which is a bad idea. It's extrenely unsafe.
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Q Al right. So let's talk about the
direction of the firearm You actually don't have
the sane |ine of vision on that firearmthat

Oficer Davis has, is that a fair statenment?

A That is a fair statenent.
Q Ckay.
A Because of the placenent of the body canera

and sonetines it has a fish-eye |l ens that you cannot
tell exactly where that firearmis pointed. That's a
true statenent.

Q Ckay. So, then, you just gave ne an
exanple of |like a Taser, a firearmmx up. That's
not the situation in this case, right?

A |f you listen to the video, there is sone
mention of Taser and not even at the arrest on the
ground later with the sergeant. There's sone nention
of Taser earlier, and |I don't know why -- | believe
it's M. OBrien that says it, and so | don't know

much nore than that. No one tal ks about drawi ng a

Taser. | don't even know if the officers were
equi pped with a Taser. | don't know if he's just
stating that because -- | don't know why he's stating
t hat .

Q Who is stating that?

Bridges Court Reporting Page: 136



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A M. O Brien nentions sonething about Taser
I n the video.

Q Ri ght, right, but you're telling -- you
told ne earlier that approaching a vehicle wth your
firearmdrawn is a problem because officers sonetines
get m xed up between their Taser and their firearm
Do you renenber telling ne that?

A That has happened, yes.

Q | understand that has happened, but that
di dn't happen here. W woul d agree?

A That did not happen there. | would agree.

Q And the officers were pretty clear that
they were pulling out their firearns after
M. OBrien started reaching into the vehicle?

A That is correct.

Q And they start by scream ng stop reaching
and then they pull out their firearmafter
M. OBrien refuses the command to stop reaching?

A | couldn't tell definitively if he stopped
reaching or not. | think | wote in there that |
could not see with the canera view | had all of the
nmovenents of his hands or where his hands are, but |
w Il also acknowl edge that the officers clearly state

stop reaching, stop reaching. He's reaching. He's
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reaching. |I'mgoing to shoot. |'mgoing to shoot.
So clearly, whether right or wong, Oficer Davis

perceives that there is a threat that M. O Brien

poses at that tine.

Q And let's be clear, neither officer
di scharged their firearmthat night?

A That is correct.

Q So when you -- how nmany tinmes have you
drawn your firearmin a traffic stop?

A | would say as a patrol officer, maybe 3,
but as a SWAT sergeant, it was -- we had rifles in
our hands quite often or we drew firearns because we
were dealing with -- our arrests were dealing with
very dangerous individuals, so it was nuch nore
common then, so I'll say 3 as a patrol officer, and
20 in SWAT possi bly.

Q And it would be a fair statenent that your
experience as a patrol officer is nore |ike what
O ficers Davis and O Brien (sic) experienced with
this traffic stop?

A | agree with that.

Q So let's just talk about the three tines
that you've drawn your firearmin a traffic stop.

When you drew your firearm did you draw your firearm
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1| because you perceived a threat to you as an officer?
2 A. Yes, | did.

3 Q And upon drawi ng your firearm did you give
4| a command to the notorist?

S A Yes. As far as | can renenber each tine, a
6| warning was given.

7 Q And woul d you consider stop reaching or |I'm
8| going to shoot to be a warning given to M. O Brien?
9 A Absol ut el y.

10 Q Al right. So | want to tal k about after
11| the firearns are rehol stered, there's another attenpt
12| to gain control of M. OBrien. Wuld that be a fair
13 | description of what you saw on the video?

14 A Yes.

15 Q And so, eventually, the officers are able

16 | to handcuff the right arnf

17 A Correct. The --

18 Q So you have a tinestanp of --

19 A We can stop there if you want.

20 Q Yeah. Let's stop there. You have a tine

21| stanp in your report of 5:45. Are you tine stanping
22| this off of Davis's video or Brown's video?

23 A Of of Davis's video.

24 Q And so prior to the handcuffing, when
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O Brien is reaching in the car and the officers are
telling himto stop reaching and he keeps reachi ng,
you woul d agree that this is also another act of
resisting?

A It's certainly not what the officers wanted
hi mto do, but under the definition of resisting |
believe there in Illinois, | termthat resisting nore
when they have hands-on with himand he's handcuffed
or not handcuffed and he's pulling fromthem and he's
trying to pull away and you can see the tension
bet ween the officer and the subject, | think that's
clearly resisting.

When he's reachi ng, Davis noves away
fromhimand steps back. | don't knowif it neets
the legal definition of resisting at that point.
Clearly, he's not doing what they asked himto do.

He eventually does, and | believe he puts his hands
back up on the wheel, but there is a tine period
where he's not doing what they told himto do.

Q You al so saw on the video that there are
times where O Brien is resisting by grabbing ahold of
the steering wheel to brace hinself to prevent the
officers fromrenoving himfromthe vehicle?

A | believe | did see that on the video, yes.
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Q And you saw M. O Brien engage in the act
of resisting by holding on to his car keys and
refusing to give themto the police officers. Dd
you see that?

A No, | would not call that active resisting.
CGenerally, | think of active resisting where you are
now actively trying to injure, push, grab, assault
the police officer who is trying to arrest you.

Passive resister is soneone that grabs
onto the steering wheel or holds their hands or uses
muscul ar tension to avoid their arns being pulled, so
| would definitely describe himas a passive
resister, not an active resister.

Q Where are you getting these definitions of
active and passive fronf

A From ny training and experience, and
definitely the way we train in Seattle, it's a very
clear line who is a passive resister. W have a
nunber -- we have a lot of protests here in Seattle.
It's very inportant that | train officers and al so
that |'"'mtrained in what a passive resister is. This
IS not soneone that's actively trying to injure you.
They are not hurting you. They are not grabbing you.
They are not poking you. They are not pushing you.

Bridges Court Reporting Page: 141



David Sweeney O'Brien v. City of Chicago

1| What they are doing is they are using

2| whatever -- whether it's a physical object to hang on
3| to, like a steering wheel, or it's just nuscul ar

41 tension where |I'mjust keeping ny hands right here on
S| nmy chest and |'mrefusing to allow the officer to

6| pull my arm let's say, behind ny back or sonething

7| like that, that is a passive resister. There is

8| nothing there that tells the officer, hey, |I'm being
9| assaulted right now You' re assaulting ne or you're
10| hitting me or you' re punching ne, you're Kkicking ne.
11} So that's a passive resister.

12 So we train very exclusively that an
13| active resister -- because in Seattle -- again, |

14 1 don't know exactly the Chicago training nethods, but
15| in Seattle, we are trained that an active resister is
16 | soneone that's actually trying to hurt you, to injure
171 you, taking an aggressive stance. Let's say they are
18 | drawing their fist back Iike they are going to punch
19 | you, that's an active resister. They're going to

20 | engage in sonething that's going to hurt you; and,

21| therefore, because they're actively resisting, you

22 | now have a variety of force options open to you to

23 | use for the active resister as opposed to the

24 | passive.
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Q So you woul d agree that you saw in the
video M. O Brien resisting the police by bracing on
t he steering wheel ?

A | would say that is definitely a form of
passi ve resistance, yes.

Q And you saw himbracing with his feet to

prevent the officers fromrenoving himfromthe

vehi cl e?
A | can't state that | saw enough of his foot
action to agree with that. | don't have enough

I nformati on on that.
Q And you saw M. O Brien refusing to give up
hi s keys when the police were trying to get the keys

from hinf
A As it stands right now, |I do not renenber
anyt hi ng about the keys. | don't renenber seeing

themin his hand, and | don't renenber the officers
nmentioning the keys, so | don't have enough
i nformation on that right now.

Q And we saw himresisting when he was
fighting wwth the officers and refusing to get out of
the vehicle, right?

M5. SHAMBEE. (Objection to form
THE WTNESS: | would not term what he did
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as fighting. | would termit as passively resisting
the officer. He tried to keep his arns close to his
body and refused to give themup to be handcuffed.
BY M. McCGEE:

Q And so you're using for passive resistance
the Seattle definition, which neans not assaulting
the police officer?

M5. SHAMBEE: Objection. Form
THE WTNESS: | think | did a pretty
t horough j ob of describing what a passive resister
and an active resister is as far as the Seattle
Pol i ce Departnment goes, and then | also relied on --
Not ny dog. Sorry.
| also relied on sone of the
definitions, wordage, verbiage that | saw within the
online Chicago Police Departnent Mnual .
BY M5. McCGEE:

Q You' ve never been trained on what
constitutes a passive versus an active resister
according to the Chicago Police Departnent, fair?

A No. | can't say |'ve had their training,
no. That's correct.

Q Now, how | ong should the officers have |et

M. OBrien sit in the car before they physically
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1| pulled himout?

2 A Wll, | think we've kind of gone over

3| that --

4 M5. SHAMBEE: Objection. Form

5 THE WTNESS: Ckay. | think we've kind of

6| gone over that. Wen it's phrased in that nmanner,

7| there is no definitive answer to that question, and
8| it can't be answered. That being said, again, try

9| not to repeat nyself here, but we tal ked about, you
10 | know, the idea of if you' re going to make an arrest,
11} don't stand there all day and do it. You're

12 | increasing the opportunities for injury. You're

13| increasing the opportunities for yourself getting

14 | hurt or the subject getting hurt. You're increasing
15| the opportunities for people, passersby to cone and
16 | join in. You are increasing the opportunity for

17| soneone to grab a weapon, so that's the best answer |
18 | can give that question. There is no definitive tineg;
19 | however, do what's necessary. Use the necessary

20| force in order to nake the arrest and don't use

21 | excessive force, obviously, but do it within a tine
22| frame that gets the subject under control that keeps
23 | you safe and hi m safe.

24 | BY M. McCEE:
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Q Do you feel like the officers in this case
waited too long to pull himout of the car?

A As | said, | think they -- | think Davis
stood at the side of the car for a long tine, |onger
than | would have |liked to have seen. |f, in his
m nd, when he decided that O Brien is under arrest
and O Brien refuses to get out of the car, tell him
he is under arrest, tell himwhy he's under arrest
and if he doesn't step fromthe car, here's the
consequence. The consequence is |'mgoing to pull
you fromthat car. |'mgoing to call ny partner
over. |In fact, Brown cone over here right now
Brown and | are going to pull you fromthat car, and
we're going to put you up against the car, we're
going to put you down on the ground, whatever the
case m ght be.

And |'mactually taking probably
| onger to explain this than they could. 1In realtine,
It would say get out of the car right now or Brown
and | are going to pull you out and handcuff you. Do
you understand? And if he at that point does not
agree to be arrested and still is resisting arrest,
pul | himout of the car, and that avoids that

potential lethal force situation that we tal ked about
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1| where now we have the officer perceiving that O Brien
2| is reaching, and he's got guns pointed at him and it
3| just avoids a lot, and if you can -- go ahead.

4 Q The officers in this case did not use

S| lethal force? No officer used a firearm correct?

6 A That is correct.

7 M5. MGEE: Ckay. Al right. 1 just need
8| a short restroom break, so can we just take five,

9| everyone?

10 M5. SHAMBEE: Sure.

11 THE W TNESS:. That sounds great.

12 (Wher eupon, a recess was taken
13 from2:21 until 2:29 p.m)

14 | BY Ms5. M CEE:

15 Q Back on the record.

16 So | want to ask you like the actions
17| that you saw in the video of M. O Brien bracing

18 | hinmself on the steering wheel with his hands, you

19 | woul d agree that these are actions to resist the

20| police officers' attenpts to arrest hinf

21 A Yes, | woul d.

22 Q Okay. And he was -- sone people would talk
23| about it interns of M. OBrien was trying to defeat

24| the arrest. Have you heard that term before?
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A | can understand that term It's not a
term|' mused to.

Q Ckay. You would agree that by bracing on
the steering wheel, M. OBrien was trying to avoid
the police fromphysically controlling hinf

A | agree with that.

Q kay. And also, like, when Oficer Davis
at the beginning of the encounter is attenpting to
renove M. O Brien fromthe vehicle, M. O Brien
pulls his left armaway and noves his body away from
Oficer Davis, that this is an action that is
intending to avoid O ficer Davis's physical control
over hinf

A We tal ked before about is he actually
nmoving, like is he noving his body. There's no way
he can really go, but his body does nove, but | would
say nost of the action, nost of the resistance seens
to cone fromthe arns, particularly the left arm so
| woul d sonewhat agree with your statenent or your
gquestion, but | --

Q Vell, let ne -- let nme ask it differently
then. You would agree that by pulling away the | eft
arm and sone of the other arm novenents, M. O Brien

Is acting in a way that he's intending to avoid
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1| Oficer Davis fromcontrolling hinf

2 A He's trying to stop himfrom pl aci ng

3| handcuffs on himand arresting him yes.

4 Q kay. Okay. Al right. So I want to talk
5| about not the Seattle definitions but the Chicago

6| definitions of active versus passive resister, so |I'm
7| tal king about General Oder 03-02-01.

8 A Yes.

9 Q So you're aware that in Chicago, so not in
10 | Seattle but in Chicago, we define an active resister
11| as a person who attenpts to create di stance between
12| hinmself or herself and the nenber's reach with the

13| intent to avoid physical control and defeat the

14| arrest. You understand that that's our definition in

15| Chicago of active resister?

16 M5. SHAMBEE: |'mgoing to object to the
171 form

18 THE W TNESS: Ckay. What | wote down and
199 I'"mlooking at N, subsection F, | said that the

20 | Chi cago manual defines an active resister as a person
21| who attenpts to create distance between hinsel f or

22 | herself and the nmenber's reach with the intent to

23 | avoid physical control and/or defeat the arrest.

24 | BY M. McCEE:
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Q Sure. That's just what | asked you. Do
you agree that --

A Did that answer your question? | would
agree with that.

Q You woul d agree that that's how we define
an active resister?

A Yes.

Q Ckay. And so we agree that M. O Brien was
attenpting to avoid physical control of hinself,
correct?

A | think he was trying to avoid the
handcuffs getting on him Let ne rephrase that.
He's trying to avoid bei ng handcuffed, and he does
that by pulling his armand trying to keep it cl ose
to his body, so you're stronger when you keep your
armcl oser to your body. You are weaker when the arm
I s extended out, so that's when they have greatest
control of him but he wants to definitely keep the
arns close and is trying to avoid being arrested.

Q VWl |, when he is bracing hinself on the
steering wheel, he's trying to prevent the officers
fromrenoving himfromthe car?

A Yes. He definitely does not want to get

out of that car. He wants to stay in the driver's
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seat and avoi d bei ng handcuffed and avoi d bei ng
arrested.

Q Yeah. Al right. So in Chicago, when a
suspect is physically attenpting to avoid being
arrested, that makes them an active resister. Do you

agree with that?

A No, | would not.
Q Ckay. Wiy do you disagree with that?
A As | wote in section F, "...an active

resister as a person who attenpts to create di stance
between hinself or herself and the nenber's reach
with the intent to avoid physical control and/or
defeat the arrest," and what | also wote is, "I did
not see anything like this wwth OBrien's actions.
He never assaulted, grabbed, poked or injured any
officer on the scene. He never tried to get away.
He never tried to create distance." He just wanted
to sit in that seat and not be handcuffed. He's
saying |'mstaying right here. |I'mnot noving. |'m
not trying to run, but I'mgoing to stay right here,
and you're not going to arrest nme. That's what he
was absolutely a passive resister. Not an active
resister.

Q So here's the thing, though. He actually
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did nove in the car, right?

A No. He stayed right there.

Q Wl |, he was reaching in the vehicle,
right? That's novenent?

A Yeah.

M5. SHAMBEE: (Objection. Argunentative.

BY M5. M CEE:

Q He pulled his left armaway from

O ficer Davis. Al so novenment, correct?

A It's novenent, but he's not trying to get
awnay.

Q So the Chicago definition doesn't describe
soneone trying to get away. It actually describes

sonebody trying to avoid physical control and defeat
the arrest. Do you understand that, right?

A No, | do not. It says a person who
attenpts to create distance between hinself or
herself. That's a person that's trying to get away
froman officer. They're trying to run. They're
trying to nove. They're trying to hide. You know,
let's say he's crawling under the car. |I'mtrying to
t hi nk of anything el se that m ght happen there.
That's -- that's the creating the distance.

Q And you don't think the action of pulling
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away fromOficer Davis is an action attenpting to
avoid his arrest?

A Ch, yes. | agreed with you on that. He is
definitely trying to avoid arrest.

Q Ckay. Now, did you reach out to anybody at
t he Chicago Police Departnent for any assistance in
descri bi ng passive versus active resister?

A No, | did not.

Q Are you aware that in Chicago, that a
passive resister is soneone who fails to conply
Wi t hout novenent ?

A | can't say | am aware of that, no.

Q So we woul d agree that Oficer Davis and
Brown utilized holding techni ques when effectuating
the arrest of M. OBrien, would that be fair?

A Yes, they did.

Q Ckay. And so, then, in your opinion, you
tal k about the use of pressure points and joint
mani pul ati on. What do you nean by that?

A It was sonething that | read in their
manual . | f you have a passive resister, the manual
all ows you to use the holding techniques. W talked
about taking hold of soneone, basically, and

conpl i ance techni ques such as joint manipulation, so
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' mgoing to denonstrate, and | know t hat we

can't -- the court reporter can't see this, so |I'Il
describe it. But if soneone, if you take your arm
and you bend the wist down, the farther you bend it,
the nore pain is created, and that is a joint
mani pul ati on techni que.

Pressure points | was never that fond
of, but there are certain pressure points on the body
that if you press on them you can create an extra
sense of pain without the extra injury that m ght
cone with it, so you mght use a pressure point in
order to have that pain conpliance that creates the
pai n sensati on but does not cause a physical injury.

And so those are the techni ques that |
read that Chicago officers can use for a passive
resister.

Q So you're -- you would agree that you are
not an expert in the use of pressure points?

A | would agree with that.

Q And woul d you agree that you' re not an
expert in the use of joint mani pul ation as Chi cago
Police Departnent trains their officers?

M5. SHAMBEE. (Objection to form
THE W TNESS:. Yeah. Having never been
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t hrough a Chi cago police physical training course,
absolutely. | do not know what they train and how
they train it.
BY M. McCGEE:

Q Ckay. Now, Chicago police could have al so
used on M. O Brien a | ong-range acoustic devi ce.
Are you famliar with this device?

A | amfamliar with that device. W never
had it in Seattle, but |'ve heard about it, and |
read about it in the police nmanual there.

Q So you are not an expert, then, in a
| ong-range acoustic device?

A. | am not .

Q Ckay. Al right. Chicago police can also
have used control instrunents to gain control of
M. OBrien, is that correct?

A | can't state definitively on that subject.
| don't know at this point.

Q Al right. Wen | say "control

I nstrunents,"” you understand that | nean instrunents
such as a baton, correct?

A Correct. | know what a control instrunent
I's, but there's a variety of techniques that m ght be

described in how you're using it. Are you using it
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to strike or are you using it to pry? So |'ve been
trained that you can use, let's say, a baton under an
armand it can add extra | everage and extra force
when nmaking an arrest. | assune that's what they're
t al ki ng about .

Q But you do not know what control
I nstrunents are permtted under the Chicago police
gui delines for a passive resister?

A | can't say that | do at this point.

Q So you were not an expert as it cones to
control instrunments that could have been used on
M. OBrien?

A | think if | were to read about the control
I nstrunents, again, even -- even the shock wave
I nstrunent or sound wave, although we don't have it
in Seattle, being fairly well read on police
techni ques and tactics and training issues and trying
to stay abreast of the latest in | aw enforcenent
equi pnent, again, aml an expert in it? No. Just
fromreadi ng sonething, |I can't call nyself an
expert, but if we used it in Seattle and we trained
wthit, even if | didn't train others in
particular -- and we tal ked about this. |I'mnot a

physical trainer for the officers, but | know what
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all those things are, and either | have used thenself
or seen others use them so --

But let's get back to Chicago. |
think that was your question, and no, | can't state
that | know definitively the equi pnent that they use
and how they're trained to use it. | think that's
t he best answer | can give.

Q But we do know that the officers did not
depl oy a | ong-range acoustic device nor did they use
control instrunents on M. OBrien, is that correct?

A That is correct. There was nention of a

Taser, but it was never used, so correct.

Q You consider a Taser a control instrunent?
A. Yes.
Q Ckay. And do you believe that a Taser can

be used on a passive resister?

A Sonme departnents allowit, and sone do not.
W did not in Seattle, and fromwhat | can tell,

Chi cago does not either.

Q So, now, in addition to holding techniques,
the officers could have al so depl oyed OC spray onto
M. OBrien, is that correct?

A | don't believe that's correct.

Q Ckay. Wiy do you say that?
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A Agai n, tal king about -- well, just reading
what they're supposed to do with the passive
resisters, | think we tal ked about that. They can

use control holds, pain conpliance and joint

mani pul ation, so no, | did not -- | don't see Pepper
spray referenced here, and when | -- when |'m saying
here, I'mlooking at ny own report. |'mnot | ooking

at the online Chicago stuff right now
Q Sure. Gve ne one second. All right. Can

you see the police directive that | have on screen?

A Yes. Can you nake it any larger?

Q Good questi on.

A Maybe control --

Q |s that | arger?

A No. That didn't help. Sorry.

Q Ckay. Let ne try --

A Let's leave it there.

Q No. Hold on. | can naeke it bigger before
| share it, | think.

A Ckay.

Q G ve ne one second.

A Li ke control plus possibly.

Q Al right. Can you see the directive now?

A That's still smaller.
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Q Still -- it's -- okay.
A Yeah. The way you had it first was
probably the best | thought.

Q WAs better?

A Yeah.

Q Al right. Gve ne one second.
A Yeah.

M5. McGEE: Actually, | think -- give
me -- let's go off record briefly.
(Wher eupon, a recess was taken
from2:44 until 2:46 p.m)
M5. McGEE: All right. So I have on the
screen what I'mgoing to mark as Exhibit C
(Sweeney Exhibit C marked for
I dentification.)
BY M5. McCGEE:

Q This is a Chicago police directive. It's
entitled General Order 03-02-01. So we're goi ng down
to the section on passive resister. So you see where
It says passive resister where | have ny cursor?

A Yes, | do.

Q kay. Al right. And so we tal ked about
sone of the conpliance techniques. So we talked

about the hol ding techni ques, the conpliance
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t echni ques, which is Section B. Section Cis control
I nstrunents, and then Section D says that the
of ficers can deploy OC spray on a passive resister.
Do you see that?

A | do see that.

Q Ckay. So OC spray is sonething that was
available to the officers, and they did not deploy on

M. OBrien?

A | can't -- is that a question? |'m not
sure.

Q Yeah. You would agree wth that, right?

A | don't know if they had it.

M5. SHAMBEE: (Objection to form
BY M5. McCGEE:
Q Ckay. Al right. Fair enough.

You did not see them deploy OC spray
onto M. OBrien in either of the videos that you
wat ched, correct?

A That's correct.

Q Al right. So if M. OBrien was
desi gnated as an active resister under the Chicago
police guidelines, the officers could have used
stunni ng techniques on M. OBrien, is that correct?

A Yes. | believe against an active resister,
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1| those techni ques, stunning techni ques are all owed.

2 Q Ckay. And describe what you understand to
3| be stunning techni ques?

4 A Vell, it's widely m sunderstood wth the

5| general public, but it's a quick strike in order to

6| distract soneone fromthe action that they're taking.
7| Let's say they are an active resister.

8 Now, obviously, if soneone wants to

9| punch an officer, you' re allowed to defend yourself
10 | and punch back, right.

11 But sonetines agai nst an active

12| resister, you want to give that quick strike possibly
13| to the sides are very effective because it causes

14 | that quick jolt of pain and distracts the person from
15| what they're doing and mght allow the officer that
16 | time in order to reposition that armor to get that
17| handcuff on or to extract fromthe car, whatever the

18 | case mght be, so that's what the striking technique

19| is.
20 Sone people mght msinterpret it as a
21| beating. |It's not that, you know Like you m ght

22 | have seen in, obviously, the Rodney King video.
23 But the quick strike can be used as a

24 | distraction technique in order to achi eve your
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1| objective.
2 Q Wul d you agree you're not an expert in

3 | stunning techniques?

4 A Yeah. You know, |'ve never tried to pass

5| nyself off as a defensive tactics expert. | amnot,
6| so -- but | know enough about them |'ve used thema
7| couple tines. They're not that common. |'ve seen

8| themused, and |'ve reviewed a | ot of video of police
9| officers using the stunning technique in order to

10 | gain the advantage to make the arrest or defend

11| thenself, whatever the case m ght be.

12 So would | sit down and try to

13| instruct an officer in howto use a stunning

14 1 technique? | probably wouldn't. | would probably

15| defer to soneone that really has sone expertise

16 | there, |like where do you use it and how hard do you
17| use it and things |ike that.

18 But | certainly know what it is. |'ve
19| used it, and |'ve seen others use it, and |'ve

20| reviewed a | ot of people using it. So does that make
21| me an expert? You know, like |I say, | think I

22 | answered the question. | amnot going to claiml am
23| but I'mreally quite famliar with it.

24 Q Wul d you agree that you're not an expert
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i n the deploying of OC spray into a notor vehicle
when the suspect is resisting arrest?

A You know, | don't ever renenber giving any
OC spray instruction classes, so sane answer as
before. Very famliar with it, used it, seen it,
reviewed it, but aml an expert in it? You know, |I'm
actually nmore confident in nmy ability to instruct,
let's say, a police officer in howto properly use OC
spray than I amin how to use a stunning techni que.
You know, now, that | think about it, | have
I nstructed Pepper spray. Al right. Here's ny final
answer. |'mgoing to call nyself an expert in the
depl oynent of Pepper spray.

Q Wul d you agree that you are not an expert
i n the deploynent of OC spray as pursuant to the
Chi cago police guidelines?

M5. SHAMBEE. (Objection to form
THE WTNESS: | think | would be -- it

woul d be problematic for ne to say that | know about
Chicago training. | certainly know sone of the
Chi cago tools. Everyone -- nost all police officers
across the country know what OC spray is. Mst have
that ability, but | don't know the training

techni ques that they use. | don't know how they say
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to best use it as well as the first aid required once
you' ve used, so no, |I'mnot going to say |I'm an
expert in how Chicago does it, no.

BY M. McCGEE:

Q kay. Al right. So I believe in your
report, you indicate that M. O Brien was handcuffed
with both hands at approxinmately the 5:45 mark, and
we decided that was O ficer Davis's video, the
12-m nute video, correct?

A That is correct.

Q Ckay. So from 5:45 until approximately
8:50 on Oficer Davis's video, M. OBrienis still
in the vehicle, correct?

A That is correct.

Q Ckay. And would you agree wth ne that
fromwhen up until the 8:50 mark that the officer's
use of force was either -- strike that.

Let's just say fromO, the O mnute
mark to the 8:50 nmark, would you agree that the
officer's use of force was appropriate?

M5. SHAMBEE: Objection. Form
THE WTNESS: | will certainly say that
they did not use excessive force.

Now, appropriateness, though, if
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1| you're asking that question, I'mtrying not to get

2| into old answers, but we tal ked about the idea that
3| you don't want to stand out there for this nmany

41 mnutes --

5| BY M5. M CEE:

6 Q Yeah.

7 A -- struggling with soneone to try to get

8| themout of the car. So is that appropriate or not?
9| | would say in that case, they probably did not use
10 | the proper force technique in order to achieve their
11| | awful objective, which was the arrest of

12| M. OBrien.

13 Q So fromO to 8:50 on Oficer Davis's video,
14 1 you saw no excessive force?

15 M5. SHAMBEE: Objection. Form

16 THE WTNESS: | did not see any excessive
17| force. That's true.

18 | BY Ms. M CEE:

19 Q Ckay. Al right. So, then, at the 8:50
20 | mark of the video, you see the officers beginto

21| extract Plaintiff physically out of the video. Do
22 | you recall that?

23 A. Yes, | do.

24 Q Ckay. So | want to be clear. Fromthe O
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mnute mark on O ficer Davis's video until the 8:50
mark of O ficer Davis's video, your observati ons have
only been of Oficer Davis and O ficer Brown?

A That is correct.

Q No other -- let ne clarify. No other
police? You saw no other police?

A Right. That's what | was thinking, too,

t hat you neant.

Q Yeah. That's what | neant.

A | didn't see any other officers there.
Correct.

Q Al right. And so, then, at the 8:50

point, M. OBrien is pulled out of the passenger
si de of the vehicle?
A That is correct.

Q Passenger side of the vehicle. ay. And
tell nme what your concerns are about that extraction.
A There's the knock at the door | warned
everyone about, so | think | need about -- let's see.

About five m nutes maybe.

Q Ckay.

A And 1'l1 check back in in five mnutes if
It's going to take ne | onger.

M5. MGEE: Ckay. So what |'mgoing to
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ask, since there's a question pending, that you just
not speak to Ms. Shanbee or review any docunents.
Like I know | said you had to answer before we break.
We can take the break for your contractor, but please
don't review anything or talk to anyone about it.

THE W TNESS: | under st and.

(Wher eupon, a recess was taken
from2:55 until 3:03 p.m)

M5. McGEE: Ms. Reporter, |I'mgoing to ask
you to read back the questions just because |'ve
conpletely forgot what it was.

THE WTNESS: | did, too.

(Wher eupon, the Court Reporter read fromthe
record as foll ows:

Q GCkay. And tell ne what your concerns
are about that extraction.)

THE W TNESS: M concerns about the
extraction. | think as | detailed in the report, if
you're going to renove soneone froma vehicle and you
want to either -- and you want to arrest them and,

li ke |I say, the couple nost common woul d be up
agai nst the car or down on the ground, so if you're
going to renove soneone fromthe car and make t hat

arrest in whatever fashion, they ended up wth prone,

Bridges Court Reporting Page: 167



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

so let's just go with prone. Let's say they wanted
to do a prone arrest of that, of M. OBrien, what's
t he qui ckest, easiest way to take himout of the car
and down to the ground? Right beside the car is the
qui ckest, easi est way because the door is open.
O ficer Davis has been standing there for several
m nutes as we discussed, and there's very little
reportable force potentially that could be required.

| described one nethod that |'ve used,
t he doubl e underhook and to bring them out that way,
and |''m not saying he had to use that, but that's one
met hod. And, generally, | found it to be very
successful and doesn't take that long. If | were
going to do that maneuver, | can't do it if |'m going
across the center console and out the passenger door.

Definitely the quickest, easiest way,
the safest way for everyone involved is to utilize
the open driver's door and to renove himthat way,
and, certainly, that had been the nethod that they
used during the bulk of the encounter.

So | was confused as to why suddenly
when | believe it's Oficer Brown, fromwhat | can
tell, uses the nost force to pull himout. |If that

was the tine that they eventually deci ded now we are
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1| going to use nore force -- like I say, | think they
2| probably should have done it earlier, but they

3| decided that's when we will use nore force. W wl
41 use -- | don't know if they're at their nmaxi num but
S| we're going to use a large anount of force. W're

6| going to pull you out. And why not do that fromthe
7| driver's side? So nuch easier. You have |ess

8 | distance to cover. You have | ess obstacles in the

9| way, and it's just safest for everyone.

10 | BY Ms. McCEE:

11 Q Wl |, do you have any information that

121 M. OBrien was injured in the renoval fromthe

13 | passenger side?

14 A As | wote in the report, fromwhat |

15| understand -- and, again, |'ve not reviewed the

16 | medi cal records, but neither am | nedi cal doctor, but
171 fromwhat | understand, he broke his thunb in three
18 | places, so | don't know where that occurred.

19 That's another thing | wote in the
20| report. It could have occurred in the way the

21| officer grabbed him It could have occurred in the
22 | draggi ng across the center console out the passenger
23 | door and down to the ground or it could have occurred

24| during the arrest portion on the ground. W don't
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know. | don't know. |I'mnot sure if anyone does.
| m not even sure M. O Brien knows, but from what |
understand, an injury occurred, and that seens to be
the nost likely, but | can't state when it was. That
woul d be beyond ny ability.

Q Ckay. So your expertise would not be when

the fracture actually occurred?

A That's correct.
Q Ckay. Now, did you have any issue with the
actual formof -- aside fromthe passenger versus

driver side, the actual formof the extraction, which
was pulling on the armto renove M. O Brien fromthe
car?

A | think it's an appropriate use of force
except for the part that in order to do this
extraction, we're now -- | nean, think of anyone in
the driver's seat of a car and how hard it is to get
over the passenger side. Wy? Because there's a
center console there. There's a gearshift. There's
the dash. It's a difficult thing to do. Likew se,
it's very difficult to pull sonmeone out through the
passenger door. Now, there's a | ot of obstacles and
greater force that will be required to pull soneone

out of the passenger side fromthe driver's side.

Bridges Court Reporting Page: 170



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

You have that nice, easy, open car door there. Wy
not do it right there? So in actuality, | did not
have a problemw th the amount of force. It's howit
was applied and the right timng. That's nore the

| Ssue.

Q kay. So let's tal k about those two
things, how the force is applied and the right
timng. | believe you said before with respect to
the right timng, you nean that they waited too | ong
to pull himout?

A Yeah. | think there was tine earlier, and
| can't define exactly for you when that was, and we
al so talked there's a fewthings that I1'd like to see
the officers do first before using that force, and a
good solid warning, if you don't do A, | will do Bis
very appropriate and works really well with a |lot of
people. It's telling them hey, |I'mnot in danger of
right now, but if you keep ne standing out here and
you continue to disobey ny orders, here is what w ||
happen, and to explain it to the person, be very
clear, be very direct and then to act upon that, and
| did not have a problemwth that if it had been the
proper |ocation. Qut the driver's door is just so

much easier. | can't inmagine the strength and force
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required to pull soneone fromthe driver's side all
the way across the center hunp and out the passenger
side. It nust have been quite extraordinary.

Q Ckay. So your concern about the technique,
then, is solely the side of the car he was pulled out
of ?

A Yeah. | think that's -- that's the nmain
issue. | think if -- again, if you use the
appropriate |level of force, that's half the battle.
In fact, maybe it's even three-quarters of the
battle, but then if you determ ned you're going to
use that force, how do you, then, nake it work for
you? And we evaluate driver's side or all the way
through to the passenger side. It seens clear that
there is a safer alternative that would require | ess
force to do, and that's the driver's side of the car.

Q So at sone point prior to the extraction,
there's a point intinmne where M. OBrien is
handcuf fed, both hands together, in front of his
body, is that right?

A Yes, it is.

Q And after he's handcuffed, the police
actually give himdirectives to get out of the car

whi ch he refuses, is that right?
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A | do renenber that. They had a | ot of back
and forth on that, both with and w thout handcuffs,
yes, to get out of the car.

Q For several mnutes, they were telling him

to conply, get out of the car, giving himchances, is

that right?
A That is correct.
Q kay. And fromthe tine that he's

handcuffed in both hands in front of himuntil the
8:50 mark, M. O Brien does not conply with any of

t hose directives?

A No. | can't think of anything -- if we go
back to the -- let's list those general orders. Make
sure |'ve got all this. It was nove your car,

produce license and insurance and get out of the car.
| didn't see himconplying with any of those, no.

Q Well, the officers told himto stop
fighting, step out of the car. You renenber hearing
that, right?

M5. SHAMBEE: Objection. Form

THE WTNESS: The only tine | renenber stop
fighting, and I can't -- it was either stop fighting
or stop resisting. | think it was stop resisting.

It was actually when he was out on the ground. |
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don't renenber any warning about fighting while he
was sitting in the car.
BY M5. McCGEE:

Q You recall the officers giving himthe
opportunity to step out of the vehicle after he's
handcuffed and prior to extraction?

M5. SHAMBEE: Objection. Form

THE WTNESS: Yes. Oh, sorry. Yes. That
was one of Davis's probably the primary thing that he
said 70 percent of the tine is step out of the car;
get out of the car; step out of the car; get out of
the car; get out of the car; why don't you please get
out of the car; get out of the car; and it
was -- that was -- that was his primary focus is get
out of the car.
BY M5. McCGEE:

Q Ckay. And O Brien was resisting those
di rectives, correct?

A He refused to get out of the car, yes.

Q So once OBrien is out of the vehicle and
Is on the ground, did you have any concerns about the
anount of force that was used on himat that point?

A No. It seened a fairly standard arrest at

that point. He was prone. He had his hands out in
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front of himabove his head while he's laying on the
ground. The sergeant checked in wwth him He said,
hey, we're going to rehandcuff you behind your back.
Are you going to fight against us? And | think he
said he would not, and yeah, they pulled his arns
back and handcuffed him | don't renenber seeing
anyt hi ng excessive there. |t seened fairly standard
once he was on the ground.

Q Did you at any point in tinme on any video
t hat you observed see Sergeant Shrake, the sergeant,
engage in any active excessive force towards
Ai dan O Brien?

M5. SHAMBEE: Objection. Form

THE WTNESS: | did not see anything
excessive from Sergeant Shrake, no.
BY M5. M CGEE:

Q Now, you're aware that there was a
passenger in the car?

A Yes. | saw the passenger. Mostly, | could
see it fromOficer Brown's body-worn. You can see
himstep away fromthe car, and he's got a canera,
and | think at one point, Oficer Brown tells himyou
can film but -- and this is a valid officer-safety

concern. Go over to the sidewalk and film Don' t
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stand behind ne, in other words, so he was concerned
for his safety, and that's quite valid.

It's also a good idea to | et soneone,
you know, filmyou as long as they are not
interfering, and | didn't see any interference from
hi m

At one point, | think O Brien says,
you know, hey, you got to filmne, filmwhat's going
on, and | think the guy was trying to help his friend
out .

Q So it would be a fair statenent that the
passenger of the vehicle was conpliant with the
police officers' instructions?

M5. SHAMBEE: Objection. Form
THE WTNESS. Yes, | would say so.
BY M5. McCGEE:

Q And based on the videos that you wat ched,
t he passenger was not arrested, correct?

A Correct. No arrest there.

Q And, in fact, the passenger at one point is
captured on body-worn canera telling M. OBrien to
conply with police directives before he gets out of
the car, right?

M5. SHAMBEE: Objection. Form
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THE WTNESS:. Sorry. | nostly renmenber
Oficer Davis trying to enlist the passenger's help.
Hey, tell your boy he has got to do what | say here,
he has got to listen or sonething, so | nostly
remenber that. | can't state for sure that | heard
this passenger giving O Brien advice.
BY M. McCGEE:
Q So fromwhat you can see on body-worn,
Oficer Davis is black?
A That is correct.
M5. SHAMBEE: (bjection. Irrelevant.
BY M5. McCGEE:
Q And O ficer Brown appears to be black as
wel | ?
M5. SHAMBEE: (Objection. Irrelevant.
THE W TNESS: Correct.
BY M5. McCGEE:
Q Have you ever been to the area where
M. OBrien was arrested?
A | visited Chicago three or four tinmes. |

was not famliar with this area, so being such a big

city, | doubt |I've been there, but | don't know for
sure. It's possible, but I don't think so.
Q Ckay. Do you know what part of town
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11 M. OBrien was arrested in?

2 A No. | couldn't even tell you on a map

3| where exactly that entertainnent district is.

4 Q Did you | ook at any photos, inmages,

5| satellite photographs of the area of arrest?

6 A | do renenber bringing up Google Maps and
7| doing a street view, and | could see fromwhat |

8| remenber is a possibly kind of a U shaped or curved
9| street, but | didn't find anything worthy of noting,
10| so | didn't really pay that close attention. | think
111 | brought it up once on Google Maps and just took a
12| peek at it. That was it.

13 Q kay. Al right. So I'mgoing to share
14 with you, again, this is Exhibit C. W had it up on
15| screen. |It's that general order. Do you see the

16 | docunent, everyone?

17 A. Yes, | do.

18 Q Ckay. | just want to confirmthat this

19| Exhibit Cis what you found online when you did your
20| own research? This is one of the docunments that you
21 | | ooked at, correct?

22 A You know, | ooking back at ny research,

23 | probably a best practice and sonmething |I'mnoting for

24 | nyself for future reference is to nmake note of the
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actual web address where |'mpulling the docunent
fromas well as active dates, and |'mnot sure | put
active dates in ny report.

Q Well, you told ne that you did your -- you
did your search in 2022, correct?

A Yes, | did.

Q Ckay. And so -- and you | ooked at General
Order 03-02-01, is that right?

A That is correct.

Q kay. So is Exhibit C the CGeneral
Order 03-02-01 that you | ooked at? Do you want ne to
scroll down slowly or go to a particular area for you
to review?

A Here's how |'Il answer that, and | was
about to kind of finish that answer before. Because
| didn't note the exact web page or the effective
dates, I'mgoing to assune that it's the sane
docunent, but | honestly don't know. There are
certainly the ability for a departnent to put a
vari ety of docunents online on the Internet, and so
Is this the exact one? | can't tell you for sure.
"Il bet that it is. | think there's a high
i kelihood that it is, that you are |ooking at the

sane thing that | | ooked at, but | don't know for
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sure.
Q Did you save the docunent that you | ooked
at ?
A Let's take a look. | don't knowif | did.
No, | do not see that | downl oaded -- there's another
thing that 1'"'mgoing to keep in mnd. | don't see

that | have that downl oad either fromthe exact

docunent .
Q Ckay.
A But | have no reason to doubt that we're

| ooki ng at the sanme docunent, but sonetines

departnents do change wordi ng or they m ght add new
sections or take sections away, so | can't state for
sure, but I wouldn't be surprised at all. It would

not surprise ne that the docunent that you are

| ooking at is the sane one that | | ooked at.

Q Ckay. Gve ne one second. | think I'm
about done. | just want to take a quick |ook at ny
not es.

So because M. O Brien had been so
resistant to police directives, once he was
handcuffed, would you agree that it was inportant
that the officers nmaintained control of his hands,

while they were in front of hinf
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M5. SHAMBEE: Objection. Form
THE WTNESS: Let ne make sure |
understand. Are you tal king about when he's on the
ground or when they're just -- when the officer is
standing by himin the car?
BY M. McCGEE:
Q In the car after M. O Brien is handcuffed
with both hands in front of him--
A kay. GCot it.
Q -- based on his prior resistance, do you
believe it's inportant for the officers to maintain

control of M. O Brien by maintaining control of his

hands?

M5. SHAMBEE: Sane obj ecti on.

THE WTNESS: | would agree with that.
Sorry. | would agree with that, especially because

he's handcuffed in front. There's a |ot nore that
soneone can do when they're handcuffed in front as
opposed to behind the body.
BY M5. M CEE:

Q So it's your opinion, then, that the
officer, either Davis or Brown, should at all tines
be holding on to like the armor the wist area to

mai ntain control of the hands in front of the -- in
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1| front of himwhile he's in the vehicle?
2 A | would say that woul d be advised j ust

3| because like | tal ked about, when the hands are in

41 front, even though -- even though the handcuffs are
5| around the wists -- obviously, | know the court
6| reporter can't wite this, so I'mdescribing it. |If

7| sonmeone's hands are in front of themwth the

8 | handcuffs around the wists, there's still a |ot of
9| novenent that they have, and there's still a [ot you
10 | can grasp things with your fingers. You can see

11 | where your hands are going, and there's a |lot nore
12| nobility that you have handcuffed in front, so with
13| that in mnd, it would be very inportant for the

14| officers to keep hold of that arm keep hold of those
15| hands and ideally get them behind himat sone point,
16 | which they eventual |y do.

17 Q That's after he gets out of the car?

18 A After he's on the ground is when they then
19 | nove the hands behind, yes.

20 Q And you would agree it would be pretty

21| challenging for the officers to have noved the

22 | handcuffs fromthe front of M. OBrien to the back
23| of M. OBrien while he was in the vehicle?

24 A It woul d provide sone chall enges. Yes, it
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woul d.
M5. MGEE: Al right. At this tinme, |
have no nore questions.
CROSS EXAM NATI ON

BY Ms. SHAMBEE:

Q Thank you. M. Sweeney, |'mgoing to ask
you a few questi ons.

When was the last tine that you viewed

t he vi deo?

A | Iooked at it |ast night around 11:00
o'clock at night, so | watched -- | watched all of

Davis's video, and | kind of skimed through Brown's

video. | watched primarily the beginning of Brown's
vi deo.
Q Ckay. And when | ooking at those videos,

were they pretty simlar in nature?

A Yes. They show the sane event but from
di fferent perspectives, so, again, we tal ked about
t he perspective of the canera versus the perspective
of the eyes, but it seens apparent that both
body-worn caneras are placed on the front of the
officer's uniformin order to get the best
representation as possible to the events that

transpired. So yes, they record the sanme incident
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fromdifferent perspectives, shall we say.

Q Ckay. And what's your understandi ng of how
t he body-worn caneras work once you turn them on?

A. vell --

M5. MGEE: |'Il object to basis of
knowl edge. Foundati on.
BY Ms. SHAMBEE:

Q You can still answer.

A kay. |I'mpretty famliar with body-worn
caneras. We used themboth in Seattle and in O egon
State University, so fairly common nowadays w th
pol i ce agencies around the country.

So you wear themon the front of your
body, and you can do it with sound or w thout sound.
You can also tenporarily nute the canera so that you
can't hear what is being said, and you can al so take
the canera off your uniformand, let's say, put it
down sonewhere and then you wal k around the corner.
(bvi ously, the canera is not going to pick you up, so
It only sees and hears what you are seei ng and
hearing when it's attached to you, but you can nute
It, and you can turn it off and on.

And then when you're done with the

recording, it stores it on an internal hard drive,
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and then you take the canera, put it in the docking
station, which then downl oads the video, usually over
the Internet to a server, so that the departnment now
has access to the video that was recorded on the

I nci dent in question.

Q Ckay. And when you turn the canera on,
does it start to record fromthe point that you
physically turn it on or does it record prior to
t hat ?

A |t depends how you set it up. Fromthe
manuf acturer or with soneone that has the
technol ogical training, you can do it where there's a
30-second delay or a mnute delay, if | renenber
right, nmeaning that the canera is always recording on
a never-ending | oop, and so when you hit the record
button, the canmera backs up that anount of tine.
Let's say 30 seconds. That's the nbst common, so
what the canera does is it backs up 30 seconds.
Generally, you wll not have sound for that first 30
seconds, and then you can always see it around 30
seconds, the sound pops in, and whatever you've been
seei ng now, the sound syncs up so that audio and
vi deo are synced, so anyway, there's a delay that can

be built in; although I've seen departnents where it
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doesn't, and it automatically starts recordi ng as
soon as you press the record button, both audi o and
vi deo.

Q Ckay. Now, you've stated that in
your -- in your career, wth your experience, you' ve

had 3 to 4,000 traffic stops, correct?

A That is correct.

Q Ckay. Wien conducting those stops, do you
tell -- do you informthe person why they're being
st opped?

A In ny experience, it is very inportant to

tell the person why they're being stopped because
it's a very common human reaction, even nyself, when
|"ve either got an officer behind ne or I'mgetting
pul l ed over, |'m always very curious nyself. |
wonder why the officer is stopping ne, what did | do
wong. That's a very comon hunman enoti on.

And so you can alleviate a |lot of that
concern by arriving at the wi ndow, introducing
yourself. H . |'mLieutenant Sweeney, and the
reason | stopped you today is let's say that stop
sign back there or speeding or expired tabs or
whatever it is, and then because of this, the person

goes, okay, the officer is checking sonething out,
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and then you can then nove to there's sone docunents
that |"'mrequired to ask you for. This is very
formal |anguage. | wouldn't say it this way, but
that's what you' re saying. Now, again, we can talk
back and forth about whether you ran the stop sign or
not, but | still need to see your |icense and
I nsurance and registration. Could you provide those
for ne, please?

And by and | arge, nost people w |
conmply. They mght still disagree with you. They
m ght still believe that the officer didn't see what
t hey saw, but 99 percent of the people hand over
their docunents and give themto you and then you can
proceed with the stop fromthere. Again, is it going
to be a warning or are you going to give a citation?
And then escort themon their way.

Q Ckay. During your -- in your career, in
your experience, approximtely how many arrests have
you nade?

A | mgoing to say 1,000 roughly. 500 DU
arrests, and |'mgoing to say another 500 of a
variety of different crines, whatever those m ght be.

Q Ckay. And in your expertise, when

arresting a person, should you informthem of why
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they are being arrested?

M5. McGEE: (bjection. Inconplete
hypot heti cal .

THE WTNESS: Simlar to the traffic stop,
I f you talk with sonmeone and communi cate with them
and |l et them know what's happening, | have found that
you'l |l get a greater cooperation fromthe person if
t hey know what you're doing and why you need to do
it, and | found that to be a very effective
t echni que.

Hey, | understand you di sagree wth
this, but for right now, | have to investigate this,
so we're putting these handcuffs on and you are going
to wait inny car while | talk to this person, right?
Totally hypothetical there, but if | can at | east
explain to themwhat I'mgoing to do and why |'m
going to do that.

Now, they m ght object. Wy do | have
to sit in the police car? That's for your safety and
mne. | know that you're safe back there. 1|'ve
al ready padded you down. You don't have any weapons,
and | know there's nothing in the back of ny car, so
why don't you wait right over here. This officer is

going to watch you, but | need to go talk to -- let's
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1| say it's donestic violence. | need to go talk to

2| your wife and get her version, and then |I'l|l be back
3| to get your version, right.

4 And then, you know, because they

S| immediately say, oh, she's going to lie or she's not
6| telling the truth. GCkay. That's fine. |

7| understand. But ny job is to get the facts, so |I'm
8| going to get her version, and I'll be right back with
9| you to get your version. Can you just wait here for
10 | me, you know?

11 Now, will every single person conply
12| with that? No, but what |'ve done is I've laid a

13| foundation of who I am what |I'mthere for and what
141 I'"mrequired to do, and it's been ny experience that
15| with alittle bit of comunication and a little bit
16 | of explanation and treating people with a little bit
171 of decency, you will get a lot nore with sugar than
18 | with vinegar.

19 What does that nean? That being

20 | explanatory and tal king to people as hunan bei ngs,

21| you can get a |l ot nore cooperation than just forcing
22| themto do what you want, especially when you are not
23| telling themwhy and what's going on. That really

241 |imts the ability of the person that's being stopped
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to cooperate wth you because they can't get past the
part of | didn't do anything wong and what you're
doi ng, officer, you' re wong, and if you can get past
that point and go, hey, | understand we're -- even if
you are in disagreenent, | understand we have a

di sagreenent here, but if you can just wait here, |
will deal with you fairly and justly, and ||

expl ain what |'m doing, and you need to cooperate
with nme now.

It doesn't always work, but | have
found that it's been very effective in ny career, and
| have seen that for the officers that |'ve trained
as wel | .

Q Ckay. In the scenario where you gave
earlier, would that be an arrest or would that just

be a tenporary detai nnent?

A My donestic viol ence hypothetical ?

Q Correct.

A Most |ikely an arrest, but sonetines
detainnment. |If you go into a situation and you don't

know what's happened, you don't know who has been
I njured and you don't know who the primary aggressor
Is, it mght just be a detainnent, so effectively,

you're operating as a Terry stop. Hey, | need you to
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talk to ny partner over here. You are not free to
| eave, and you can tell them what happened over here.
|"mgoing to go talk to this person or vice versa.
Hey, you and | can tal k about this incident, and I'm
going to have ny partner here go talk to your
partner. Does that sound good to you? That way, we
can get both sides of the story. W can get to the
bottomof it.
Q Ckay. At what point should a person be
I nformed of why they are being placed under arrest?
M5. McGEE: (bjection. Inconplete
hypot heti cal .
THE W TNESS. The best point to tel
soneone why they're under arrest is either right
bef orehand cuffs or right after.
There are tinmes when | have found it
I s advantageous to say -- | mght be in a position of
advantage, and they mght be in a position of
di sadvantage, and it m ght be best to say |I'm pl aci ng
handcuffs on you right now for ny safety and then
just go fromthere, and I'Il tell you -- we'll talk
about this in just a mnute, but here's what |I'm
doing right now. Sonetines that's the way | operate,

and it depends on the situation.
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Qher tines, | mght -- if | feel that
the danger level is low and |I'mnot |osing any skin
in the gane by giving a bit of explanation first,
let's go back to that donestic violence hypothetical.
Hey, sir, | understand you don't agree with what |'m
doi ng here, and you believe that she's |ying.
Neverthel ess, the law requires ne to investigate at
this point, and fromwhat |'m being told, you have
broken the | aw here, and I|"'mrequired to make an
arrest, so what | need you to do right nowis to turn
around and put your hands behi nd your back, and |
need you to be safe when doing this, and I'mgoing to
pl ace these handcuffs on. W can talk about it nore,
but -- so in general, usually, either right before or
right after handcuffing.

Do you guys need a mnute? Can we
pause for a mnute, nmaybe two?

M5. SHAMBEE: Let's take a five mnute.
(Wher eupon, a recess was taken
from3:36 until 3:40 p.m)
BY Ms. SHAMBEE:
Q Ckay. In this case, you stated that
Oficer Davis was confrontational frominitial

contact with M. O Brien when he approached his
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vehi cle, correct?

A Yes, | did.

Q Did -- fromyour review of all the
docunments and vi deos that you | ooked at in order to
cone up with your report on this matter, did at any
time you hear O ficer Brown identify hinself?

A | don't recall Davis or Brown, either of
them ever identifying thenselves, at |east by nane.
| think he knew they were the police, but they never
i dentified thensel ves.

Q Did you -- as the officers approached
M. OBrien's vehicle, did you hear theminform him
why they were approaching his vehicle?

A They nentioned -- and this is primarily
Davis. Davis nentioned a couple tinmes you need to
nove your vehicle, and OBrien didn't want to nove
because he was waiting for a parking spot to open up.

Q And how do you know he was waiting for a

par ki ng spot to open up?

A He told them
Q Okay. And when he told the officers that,
did the officers respond with -- respond with care, |

guess is what | want to say?

M5. MGEE: (bjection. Form
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THE WTNESS: No. It was al nost the exact
opposite. Because of the inability to conmmuni cate or
just the plain lack of communication, it started
with, you know, claimng that he's high and -- or
asking if he's high, and then he didn't |ike being
called bro, and it's you need to nove the car, and
t hen he gave an explanation, and then, now, you need
| i cense and i nsurance, and the answer is no. Now,
you're under arrest. Well, he actually didn't say
that. You need to step out of the car. He keeps
sayi ng you need to step out of the car, so it's all
so short and perfunctory. There's no sense of
expl anation. There's no sense of conmuni cati on.
There's no sense of understanding what it's like to
live in a big city and to search for a parking spot.
That m ght be a difficult thing to do in Chicago, and
just a sinple understandi ng or sinple dial ogue, oh,
okay, | get it. Hey, | don't want you hangi ng out
here all day. |If they are not noving the car, can
you pull it around the corner or sonething |like that?
You know, sinple things |like that just really go a
|l ong way, and it's just that sense of understanding
that they never provided to M. O Brien.

Now, he was somewhat difficult wth
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them too, but you got to be better than that, and
you got to redirect and refocus themin order to get
the person to do what you want themto do, which is
to clear the street.

And if all they have to do is wait a
m nute for a parking spot to open up, now, you've
achi eved your goal, and you left wth a good
police-citizen interaction. You got themto do what
you want. They got their parking spot. Everyone is
happy, and let's go on to bigger and better things.
BY Ms. SHAMBEE:

Q Ckay. And based on what you just said
earlier, that they could -- that the officers could
have done this, would you say that that would -- that

woul d be using de-escal ation tactics?

M5. MGEE: (Objection. Form Foundati on.

THE W TNESS:. Absolutely. De-escalation by
its very nature is the sense of communicating and
getting people to do what you want w thout resorting
to the use of force, and it's just better for
everyone all around.

|f you -- and | wote this in ny

report. |It's easy to escalate a situation. It's

very hard to de-escal ate sonething that's risen to
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the | evel of antagonismfromone person toward the
other. How do you get that -- that takes an expert
conmmuni cator to cal mthat situation down and j ust
say, hey, let's start over here. W got off on a bad
foot. Al | need you to do is nove your car. Can
you either park it here or can you go around the
corner? And engage in sone dial ogue.

The di al ogue never happened, and
OBrienis left with a |ack of understandi ng of
what's goi ng on, and he even m sunderstands. He
t hi nks he is under arrest. He's not under arrest,
but they wouldn't explain it to him Mybe he
doesn't know the law, and that's a perfect
opportunity to say, |ook, hey, you are not under
arrest. |I'msorry if | gave you that interpretation.
| " mjust conducting a traffic stop right now, and the
reason |'mdoing this is because you woul dn't nove
your car, so see how your actions dictate ny actions.
|f you will nove your car or at |east get into that
par ki ng spot that's opening up, I'mgoing to sit back
in nmy car for a mnute, let's say, as |ong as that
par ki ng spot opens up and you nove into it, hey, |I'm
happy, right?

There's so many opportunities for just
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basi ¢ human conmuni cati on between the two that never
t ake pl ace.
BY Ms. SHAMBEE:
Q Ckay. And woul d you say de-escal ation
tactics are generally taught within a police force?
M5. MGEE: (bjection. Form Foundati on.
Basi s of know edge.
THE WTNESS: Yes. |It's been ny experience
In Seattle and Oregon State University that nodern
police training has to include sone el enents of
de-escalation. It's so inportant. You can get so
much further asking and tal king to peopl e what you
need themto do than forcing themto do what you need
themto do. You can still gain the sane objective,
but you can do it without force. That's a wn for
the citizens. It's a win for the police and leads to
better police-community relations.

BY Ms. SHAMBEE:

Q Ckay. Wuld you say those --

A It should be --

Q Sorry.

A Sorry. |t should be the background of any

police-citizen interactions. W need to start with

t hat di scussi on of de-escal ati on.
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Q And woul d you say those tactics are al so
taught in the police acadeny?

M5. McGEE: (bjection. Form Foundati on.
Basi s of know edge.

THE WTNESS:. It has been ny experience
that a | ot of departnents focus on de-escalation in
t he acadeny these days, so that's one of the things
that's changed for the better in police-comunity
rel ations.

| don't know Chicago training, but I
do see de-escalation nentioned in their police
manual ; therefore, it would nake sense that if
they're going to train their officers in sections of
the manual that are inportant, if you are going to go
to the effort of witing down el enents of
de- escal ation, you better train the officers in what
t hat neans.

BY Ms. SHAMBEE:
Q And woul d you say that O ficer Davis or
O ficer Brown used de-escal ation tactics here?

M5. MGEE: (Objection. Form Foundati on.

THE WTNESS: No. Exactly the opposite.
They used the opposite of de-escalation. Al they

did was say -- this is, essentially, the way it went.
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|'"'mthe police. You nust do what | say or |'m going
to arrest you, and that doesn't |eave roomfor
explanation. |t doesn't |eave roomfor
understanding. It |eaves peopl e confused.

You can certainly see the confusion
for M. OBrien, especially the nunber of tines he
asked why am | under arrest. Even when he wasn't
under arrest, and then |l ater when he was, both tines
of fer an opportunity for Oficer Davis to explain the
circunstances to him and it never cones.

And, in fact, he even asks
Sergeant Shrake why am | under arrest? And
Sergeant Shrake says it's for not |listening, which is
not a crinme, so why the sergeant couldn't take the
time to explain to himthen at that point, |I'm not
sure. It's puzzling.

BY Ms. SHAMBEE:
Q Ckay. And based on -- based on your view
of the video and O ficer Davis's behavior on the
vi deo, would you say that the arrest -- the arrest
may have been nade as a result of frustration upon
O ficer Davis?
M5. McGEE: (bjection. Foundation. Form

Basi s of know edge. Specul ati on.
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THE WTNESS: | think we've tal ked a | ot
t oday about how Officer Davis was very inpatient with
M. OBrien, and this is why | say if soneone's
arrest -- if soneone is under arrest within a mnute
of you arriving at their w ndow, sonething went
drastically wong. They nust have done sonet hi ng
extrenely bad or they've tried to assault you or they
tried to run away. Nothing |like that happened. This
Is just a common, everyday traffic stop, and within a
mnute, to tell soneone they are under arrest and
then to go hands-on with them it just |acks a commmon
sense of decency and the ability to talk to soneone
and communi cate with them \ether you're a police
of ficer or whether you're not, it's just you're using
your authority in order to force soneone what you
need to do, and you don't even have the decency to
tell themwhy. That's -- that's the problemwth
t hat .
BY Ms. SHAMBEE:

Q Ckay. And as this continued to go
on -- well, let ne strike that.
Later on in this video, you saw both

of ficers unhol ster their guns and point it at

M. OBrien's head, is that correct?
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A As we tal ked about before, | can't state
for sure where the firearmwas pointed. W see that
perspective fromthe front canera. | believe it was
pointed at O Brien, but | can't state that it was his

head.

Q Okay. Do you recall Oficer Davis saying
to M. OBrien | will blow your nother fucking head
of f?

A | believe he left out the word "nother,"
but other than that, yes, | believe that's accurate.

Q Ckay.

A And you mght be right. 1'd have to go

back and ook at it to be sure or consult ny notes,
but yes, sone various expletives in order to force
conpl i ance.

Q Ckay. And do you renenber the gun actually
be trained on M. OBrien for a mnute or in excess
of ?

A My best estimate, yeah, it was sonewhere
around a mnute, maybe a little bit |onger than a
m nute, and, again, fromwhat | could tell where the
canera was pointed, it certainly wasn't pointed at
the car tire or the engine. It was pointed at the

guy in the driver's seat, which was M. O Brien.
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Again, | can't tell specifically where, but yeah, it

was pointed at himfor quite sone tine.

Q And at the tinme, according to the video,
there was a passenger in the video -- | nean, in the
vehicle as well, correct?

M5. McGEE: (bjection. Form
THE WTNESS: It seens to ne that the
passenger was out of the vehicle when the firearm was
bei ng poi nted because | renenber seeing Brown's
canera, his perspective, and at that point, | think
t he passenger was out of the car. | could go back
and 1 ook and tell you definitively, but ny best
recollection right nowis that the passenger had
exited the car at this point.
BY Ms. SHAMBEE:
Q Did the passenger -- from your
recoll ection, did the passenger exit the car before
t he guns were unhol stered?
A |"m pretty sure that he was out by then,
but | need to look at it to be sure, but ny
best -- ny best recollection and fromwhat | renmenber
Is that he was out of the car at that point.
Q Ckay. Let's say -- let's assune that he

wasn't out of the vehicle until the guns were
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1| holstered. Wuld that have been reasonable to put a

2 | passenger in the zone of danger by pointing your

3| vehicle -- pointing your gun at the vehicle?

4 M5. McGEE: (bjection. Inconplete

5| hypothetical. Specul ation.

6 THE WTNESS: Any tine you pull a firearm

7| on soneone, there's a | ot going on, obviously, but it
8 | behooves the officer to be aware of the back drop, in
9| other words, what is behind. Now, sonetines you

10 | don't have the ability to discern that.

11 Let's say -- we've all seen videos

12 | where officer walks up to the car, and a gun is

13 | produced, and a gunfight ensues right then and there.
14 | The officer is going to do their best to protect

15| thensel ves against the gunman. Let's say it's in the
16 | driver's seat, and at that point, npost officers are
17| probably going to be returning fire in order to

18 | protect thenselves, save their |ife.

19 | f you have tine and the ability to

20 | slow down things just a little bit and maybe it's not
21| so life or death as the situation hypothetical | just
22 | described, you m ght have the ability to slow things
23| down and still use your firearmand the threat of the

241 firearmin response to the action.
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So let's now nove into the real thing.
Let's not nove -- let's nove away from hypot heti cal
into this traffic stop. It seens to ne that clearly
O ficer Davis had the ability to think enough because
| hear him saying stop reaching, stop reaching. [|'m
going to shoot. |I'mgoing to shoot. So if you have
the ability to think and to say those words, he
slowed it down enough where he's not actually
shooting, and then fromhere, it's guesswork. Does
he actually -- does he actually realize if anyone is
across the car in the passenger seat? | don't know.
Does he know where his partner is? | don't know that
either. | do know that at one point, the gun is
still pointed at M. OBrien, and | can see
O ficer Brown has resuned his position in the
passenger side, so, now, you've got your gun pointed
at the subject, and your partner is right behind him
so that's a very dangerous situation.
BY Ms. SHAMBEE:

Q Okay. Wien initially asked for his |icense
and registration, do you recall M. O Brien saying
no, I'mnot going to give you that or do you recall
hi m aski ng why?

A Yes, | do recall himasking why. He wants
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to know why he's being stopped and why he has to give
t hose docunents, so | do renenber those questions,
yes.
Q And at that tinme, were those -- was that
guestion ever answered by either officer?
M5. McGEE: (bjection. Form
THE WTNESS: No. The question was not
answered. The only answer was when Davis realized
that OBrien is not going to give up the docunents,
It then becane the struggle we tal ked about of get
out of the car, get out of the car, get out of the
car, get out of the car. Wiy am | under arrest? Wy
am | under arrest? Wiy am | under arrest? These
statenments go back and forth between those two
excessively, it mght be said. It's the primary form
t hat each choose to communicate with the other. Get
out of the car was the officer's conmmunication
met hod. Why am | under arrest? Wy? Wwy? Wy was
O Brien's chosen conmuni cati on net hod, and it never
got nmuch beyond that.
| did see Oficer Brown start to use
sone de-escalation. | heard sonme words |ike please.
| heard a bit of an explanation as he's at the

passenger side trying to explain a few things, but
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they didn't continue with that vain. They didn't
continue with that |line of statenents and

communi cation, and then it becane is he cuffed in
front? Al right. Pull himout. So they

didn't -- Brown could have continued in that vain,
and they m ght have -- they m ght have been
successful. No one can say for sure whether they
woul d have or would not, but it certainly would have
given hima better chance at concluding this traffic
stop without the use of force if they had tried nore
communi cation. | would have |iked to have seen that.
BY Ms. SHAMBEE:

Q Ckay. And that was going to led into ny
next question. Do you believe that had they inforned
M. O Brien why he was bei ng stopped or even further
on why he was being arrested, that this could have
resulted differently in the way it did?

M5. McGEE: (bjection. Speculation.
Foundation. Form

THE WTNESS: Well, we tal ked about that
before, too. The idea that people don't know why
they' re being stopped and the sinple act of
conmuni cation and trying to explain sonething to

peopl e doesn't nean you're letting themoff. It

Bridges Court Reporting Page: 206



David Sweeney O'Brien v. City of Chicago

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

doesn't nean you are letting themgo. It doesn't
mean you're not fulfilling your |aw enforcenent
objective, but if it's safe to do so, talking your
way through a situation as long as it's safe, it has
definitely been ny experience and the training |'ve
been provided as well as the training |I've given to
ot hers, that you can work your way through a
situation nmuch nore safely for yourself and the
public by choosing to comuni cate rather than noving
to authority and force.
BY Ms. SHAMBEE:

Q Ckay. Now, you were asked a question
earlier of whether or not you were trained by the

Chi cago Police Departnent. Do you renenber that

guestion?
A | do renenber that.
M5. MGEE: |I'msorry. Can | have
that -- can | have that read back, please? | didn't

qui te understand everything you said.

M5. SHAMBEE: Wiat part?

M5. McGEE: Can you just restate the
guestion or have it read back? Either is fine for
nme. | just didn't hear everything that you were

sayi ng.
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BY Ms. SHAMBEE:

Q Sure. | asked: You were asked earlier if
you were trained by the Chicago Police Departnent, is
that correct?

A | do renenber that question.

Q Ckay. And -- but you did have an
opportunity to |l ook at the Chicago Police Depart nment
manual or directives, is that correct?

A | | ooked at sone that | felt were nost
germane to the discussion we're having today.
Specifically, the traffic stop and the use of force
and de-escal ati on.

Q Ckay. And you've done training yourself
wth the Seattle Police Departnent as well as the
Oregon Police Departnent regardi ng those sane tactics
or subjects, correct?

A That is correct.

Q And based on your experience, fromthe
training that you've conducted as well as the reading
of the Chicago police directives, would you say that
they are simlar in nature?

M5. MGEE: (bjection. Form Foundati on.
Specul ati on.

THE W TNESS: | found the -- | found the
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1| sections on de-escalation very simlar. | think they
2| were nore thorough in Seattle with a bit nore

3| exposition, but the basic ideas of doing what you can
41 do when safe and while still conpleting the |aw

5| enforcenent objective, | found to be very simlar.

6| The idea of conmunicating and identifying yourself

7| and explain to people why they're being stopped or

8| explain to the people why they're being arrested or

9| calling additional people to the scene or

10 | taking -- using tine and distance as your ally, all

11| of those topics are very simlar in | aw enforcenent
12 | between Chi cago, Seattle, Oregon State University and
13 | other departments that |'ve studied or | ooked at

141 their police nmanuals. | found that the nore

15| progressive police departnents are enphasi zing the

16 | ability to communicate in order to ask for what you
17| want and what you need people to do rather than

18 | demandi ng and forcing themto do what you need them
19| to do.

20 It doesn't nmean it renoved those

21| elenments. As | tal ked about here, | think at sone

22 | point, force was appropriate to renove M. O Brien

23| fromthe car, but they m ssed so nany el enents when

241 it didn't need to cone to that. It could have worked
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out much easier for everyone invol ved.
BY Ms. SHAMBEE:

Q Ckay. You were al so asked a question of
whet her or not the police report dispute -- disputed
whet her or not what the officers wote in the report
can be verified. Do you renenber that?

M5. MGEE: So | object to form and
m sstates the record.

THE WTNESS: | kind of renenber what
you' re tal king about. M. MCee and | had a
di scussi on about the police report and it's accuracy,
and |, basically, said | had no reason to dispute
anything that the officers wote there. There was
nothing that | saw that -- they m ght not have been
as thorough as | would have been. | think |I would
have i ncluded sone nore detail, specifically about
the laws | was trying to enforce, but overall, | did
not see anything that led ne to disbelieve the police
report.
BY Ms. SHAMBEE:

Q Did you find anything that corroborated
their statenents?

A Yes. Just the discussion that Davis has

when he arrives at the window. He says, hey, we were
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back there in our car trying to get you to nove, and
then he tells him | need you to nove, and O Brien
doesn't want to nove, so there certainly seens to be
that elenent in the police report, so | don't doubt
at all that they tried to use sone lights and siren
to get himto nove.

And -- and then as the officer is
describing their interaction between the two, | found
that what was witten fairly well matched up to what
| saw on the video. Again, it wasn't as thorough as
| would have |iked to see.

| f one of ny officers turned that

report intonme, | mght -- and | was there to
w tness the whole thing, | have to add in that
caveat, | would say wait, what about this or what

about that? You didn't include the discussion of
this. You didn't tal k about how much room was on the
ot her side of the car. You know, | m ght have asked
them for nore detail.

But that aside, yeah, the police
report seened to corroborate what | saw in the video
| think is the best answer to your question.

Q Ckay. Wuld you have the sane opinion if

you | earned that the reasons the officers blew their
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11 horninitially at M. O Brien was because he was

2 | doubl e parked and after blow ng their horn,

3| M. OBrien then proceeded to nove out of the double
4 | parked area and then saw t he parking spot, so,

5| actually, the officers' actions caused himto be

6| where he was at the time of the video?

7 M5. McGEE: (bjection. Inconplete

8 | hypothetical. Msstates the evidence.

9 THE WTNESS: That's a bit of a stretch. |
10| can't state that for sure. Again, | have no reason

11| to disbelieve the officers' report.

12 So there is nention of himbeing in

13 | one spot and then noving to another spot. | have no

141 reason to doubt that, but | also can't nmake a | ot

15| of -- 1 can't nmake nuch nore of that than what the

16 | officer wote to state that they caused himto be

17| where he ended up. Yes and no. | nean, clearly,

18 | they wanted himto nove, and he did nove, apparently,
19 | but then he stops at a parking spot or what he thinks
20| is going to be a parking spot. | can't state mnuch

21| nore than that. You know, that's what | read, and |

22 | hear the officers talking about it as they arrive at

23| the car, and that's about as far as | can take that.

24 | BY Ms. SHAMBEE:
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Q Ckay. Now, you were asked a question
earlier if an officer has a right to ask a person to
get out of their vehicle on a traffic stop. Do you

remenber that question?

A. Yes.
Q Ckay. And you answered -- you
initially -- | nmean, you subsequently answered yes.

Do you renenber that?

A | do.

Q Now, is there -- sorry. Is there an
absolute right for an officer to demand a person out
of their vehicle for any reason?

M5. MGEE: bjection. Inconplete
hypot heti cal .

THE WTNESS: No, there's not an absol ute
right. In order to order soneone out of the vehicle,
the officer is going to have to detail the facts in
their statenment or in their report as to why it was
required for that person to get out of the vehicle,
and | gave the four nost |ikely reasons.

One, it could be an officer safety. |
need you to step out for officer safety, but it's not
enough to just say officer safety. You need to

expl ai n what the dangerous situation you saw when you
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arrived at the vehicle and why noving them out of the
car mght be the better choice.

Or because you're going to do a Terry
stop, and you're investigating a crine, and | can't
do that with you sitting in the vehicle right here,
you know, and you m ght have to explain why.

O it mght be because you want to
search the car. Again, rules of search and sei zure
vary. The Courts sway back and forth as it were, but
there mght be | egal reasons why you are able to
renove soneone froma vehicle in order to search it.

And then lastly, it m ght be because
you're going to nmake an arrest, and | think that's
what we cane to -- it's probably the cl osest
concl usi on to what was happening here in this scene,
that Oficer Davis did decide to nake an arrest.

Yes, | would have liked to see him
explain a little bit better, but | think his
I ntentions were clear or at |least, let's say, when he
want ed himout of the car, it seens clear he wants
hi m out of the car, and then when he puts the
handcuffs on, that seens very clear that it's an
arrest situation because he's not getting the

i nformation that he wanted. So in answer to your
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guestion -- so | gave those four possibilities.
| n answer to your question, there is
no absolute right of an officer just to order soneone
out of a car. You need to have a |egal reason and a
justification for doing so.
BY Ms. SHAMBEE:
Q Okay. You were al so asked earlier about

your use of force training. Do you renenber that

guestion?
A Yes, | do.
Q In your CV, you've stated that you've had

sone use of force training within your career, is

that true?

A Yes, it is.
Q Ckay. And as a -- let's see. And in
20 -- as a lieutenant for the Oregon State University

Police Departnent, you stated that you' ve trained

enpl oyees on use of -- force and procedures, is that
correct?

A That is correct.

Q And when you say "force," do you nean use
of force?

A W had a sergeant that did actual physical

training. Again, not trying to overstate ny
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1] qualifications. That's not ny specialty.

2 But when | sit down nore in a

3| classroomsetting -- or | also conducted firearns

41 training sinulators for the officers that worked

S| under nme, so in that case, | took a nore hands-on

6| role, and it's nore to guide themand direct them as
7| to why are you using force? Do you have any

8| alternatives to the use of force? And if not, what
9| levels of force can you use? So, then, | would get
10 | into what's reasonabl e, necessary and proportional.
11| Those woul d be ny focus when we tal k about use of

12 | force.

13 So | leave the physical training to
14 | other officers and sergeants, but it's great to have
15| a commander explain to you or for ne to explain to
16 | the officers nmy expectations of how | want themto
171 use force and what's appropriate to use force and

18 | when and then how to docunent your actions and then
19| the necessity for those actions in |ater reports, so
20 | that would be ny focus on use of force.

21 Both with Seattle Police Departnent,
22| and that's a great question that you asked as we nove
23] into Oregon State University Police Departnent,

24 | again, being the nunber 2 at who was review ng all of
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their actions, it's great for ne to be able to set ny
expectations for themas well as to give themthe

| egal guidelines as to why I'mstating it this way.

| "' mnot just making things up. |I'mrelying on court
decisions. |I'mrelying on Suprene Court G ahamv.
Connor and, you know, Tennessee versus Garner, so |I'm
gi ving those | egal guidelines, ny expectations, and

t hen what the chief wote in the manual, so you
conbine all these things together, and that's to ne
what fornms an effective training section.

But ny specialty would not be howto
necessarily apply a wist | ock but why do you apply
the wist |ock and what are you trying to acconplish
in that use of force.

Q kay. And would that be the sane for the
force investigation |lieutenant in 2016 and 2017 when
you were responsi ble for the analysis of officers’
use of force during arrests?

M5. MGEE: (bjection. Form

THE W TNESS:. Not exactly. So when |I held
that position, again, | reviewed -- there's five
precincts in the city of Seattle, and | was the force
| i eutenant for the East Precinct, so let's say

one-fifth of the patrol officers in the departnent,
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and ny job in that was to review their use of force
and then to nake recommendati ons about where to go
next with their use of force, so | wouldn't call an
of ficer aside usually. 99 percent of the tine, |I'm
not going to call themin one-on-one and di scuss
their use of force, but I'"'mgoing to wite a report
that details why their use of force was appropriate
and how it acconplished it was reasonabl e, necessary
and proportional. | want to know did the officer
have | egal authority to be where they were and did

t hey have | awful purpose, what are they trying to
acconplish as a |l aw enforcenent officer, so those are
the things | would review.

And, now, when | found m stakes or
errors or even excessive force, then | have -- that
opens up a variety of other responsibilities, so in
one case, | found an officer had used excessive
force, so | go to the precinct captain. | show him
the video, explain why this is excessive force and
that it needs to be sent to our Ofice of
Prof essi onal Accountability, and the officer
needs -- we need to investigate this fully, right.
So that's one option.

Anot her option, | mght seek training.
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1| This is a brand-new officer. They have, obviously,

2| msapplied the tactic. They weren't malicious in

3| doing it, but they don't know why they did it or how
41 todoit. Let's send themback to training to get

5| sone of those experts that | nentioned before in how
6| to use a certain tactic.

7 O | mght say we need to docunent

8| this by meno, and | m ght have their sergeant tel

9| them hey, instruct your officer here's what

10 | departnent expectations are. Here is ny expectation
11| and the captain's expectation. G ve them as

12 | instruction, give themas training, docunent it in
13| their performance review and be aware of it for

14 | future in case the problemcrops up again, but if

15| they -- it was just a sinple m stake and they

16 | understand why, then naybe we can nonitor their

171 performance and make sure it doesn't happen agai n.

18 So sorry for the | ong-w nded answer,
19| but that's a very microcosmof what | did as the

20 | force investigation |lieutenant when |I'mreviewi ng all
21| the officers' use of force and then how to handl e

22 | those uses of force.

23 | BY Ms. SHAMBEE:

24 Q Ckay. And would that -- what you just
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expl ai ned now, would that be simlar to what you did
as the watch commander for the Seattle Police
Departnent in 2019 and 2021 when you stated that |
conduct the use of force, collision conplaint and
pursuit reviews for ny staff?

A Yes. It's simlar but different. There's
slightly different responsibilities that occur there.
Overall, I -- at that point, I'mtaking a nore
hands-on approach than as the force investigation
| i eutenant, so the roles are simlar. The
responsibilities are slightly different, but the end
result is the sane. W' re naking sure that those
officers in the Seattle Police Departnent are using
constitutionally approved uses of force and that they
have the proper training, guidance and, if necessary,
di scipline in order to make sure that we're uphol di ng
constitutional standards and that we're not using
force inappropriately.

Q Ckay. And, then, again, also -- is it a
training cadre for the Seattle Police Departnent?

A Cadr e.

Q Ckay. 2005 to 2021 where you st at ed,
anongst other things, that you' ve done training and

I ntegrated tactics and use of force.
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A That's correct. So in the training cadre,
what you are doing is you're taking those el ements of
the manual, the Seattle Police Departnent Manual, and
you are now applying themto real-world training
environnent. \Wat you're trying to do is re-create
I n possi bly an outdoor/indoor setting, you're trying
to re-create those situations that m ght occur
actually out in the street.

One of those, let's say, mght be a
traffic stop, and what to do when soneone refuses to
provide their information or refuses to cooperate.

It m ght be what to do when you're faced with | ethal
threat. It mght be what to do when you cone across
a suicidal person. Wat |evel of force can you use
there, so what you're doing is applying those

t heoretical concepts, those -- with the backi ng of
the court and the police departnent nanual, you're
now conbining that in a training environment in order
to have the officers have the experience of actually
wor ki ng through these problens in a training
environnent. That's where we |earn, and then they
can hopefully use those tactics when they're in the
real -worl d environnent, and they think -- and their

body and m nd says, oh, yeah, |'ve been through this
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1| before, and here's how | can be successful and do it
2 | agai n.

3 So that's what the training cadre is

41 all about is designing those elenents to sinulate

5| real-world environnents so that the officers keep

6| thensel ves and the public safe while still conpleting
7| their | aw enforcenent objectives.

8 Q Ckay. |In your past, have you ever served

9| on a jury for an excessive force case?

10 A No, | have not.

11 Q Have you ever worked as a judge in any

12| capacity on an excessive force case?

13 A No, | have not.

14 Q Ckay. Have you testified before on an

15| excessive force case?

16 A | have never testified in a court of |aw or
17| by deposition in an excessive force case.

18 The only statenents or investigation I
19 | can renenber in excessive force woul d be internal

20 | investigations to the Seattle Police Departnent based
21| on an officer's use of force, but, again, those are
22 | not judiciary bodies. They're fromwthin the police
23 | depart nment.

24 Q Have you ever had to nake a determ nation
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of any sort of -- I'mjust trying to think of the
right word -- consequence of an officer using
excessive force?

M5. MGEE: (bjection. Form

THE WTNESS: | got the second half of
that. Have | ever done -- but | mssed the first
half. Have | ever judged?
BY Ms. SHAMBEE:

Q No, no, no. Have you ever had to give a
consequence of an -- to an officer that has
been -- strike that. | think |I'm saying that w ong.

Have you ever had to nmake the
determ nati on of what the consequences will be if an
of fi cer used excessive force?

M5. MGEE: (bjection. Form

THE WTNESS: | understand. No, | have
not. | have not been in the position of recommendi ng
di sci pline or consequences. No, | can't think of

anything |ike that.

The only thing | can think of was that
| m ght have advised, let's say, a precinct captain
that m ght cone to ne and say, hey, |'ve read your
report, what do you think should happen here, so |I'm

not -- but I"'mstill not the decision-nmaker there. I
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m ght give -- | mght give a recommendation. | m ght
say, hey, the officer overstepped here, but it's due
to lack of training. O this officer overstepped
and, clearly, this is a problemfor them and -- and
| would recommend sone form of discipline and/or
training.

| don't think | -- yeah. | don't
think 1'"ve ever recommended anyone be fired, so
that's the closest in answer to your question. |It's
possi bl y advi si ng soneone who did have that final say
in the discipline to be inposed, and even then, the
precinct captain wouldn't -- it would, ultimately, be
the chief of police after a Louderm || hearing to
determine ultimate discipline for the officer.
BY Ms. SHAMBEE:

Q Wuld it -- have you ever nade a
determ nati on of whether or not an officer used
excessive force?
M5. MGEE: (bjection. Form
THE WTNESS: Yes. | can think of a few
tinmes where | felt clearly the officer used excessive
force and --
BY Ms. SHAMBEE:
Q And what would --
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Go ahead. That's it.

| " m sorry.

> o >

| can think of a fewtines |like that, yes.
Q And what hel ped you in determ ni ng whet her
or not an officer used excessive force? Like what
fromyour investigation hel ped you cone to that
concl usi on?
M5. McGEE: (bjection. Form
THE WTNESS: Certainly, ny training as
sonmeone who has been trained in constitutional use of
force. Certainly, ny experience. 14 years as an
officer, 21 years as a supervisor or conmander for
ot her police officers, | definitely rely on ny
experience in policing. Also, the training that |'ve
been provided at whatever rank as well as the
training | provided to others.
| ama believer in departnent policy.
|'"'ma believer in constitutional policing, and | try
to conbine those with real-world situations in order
to guide and train officers in the best way to keep
t hensel ves safe and keep the public safe and have
their case stand up in courts and not be subjective
to excessive force conpl aints.

So there's a lot that |I'm | ooking at
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and using in order to nake a determ nati on, and,
again, it mght be ny own determ nation, but then
realizing and seeing it and knowi ng what it is, and
then making the correct notification generally to the
O fice of Professional Accountability, the cops that
police the cops, and to say here we have a problem
and let themtake it fromthere, and sonetines |
m ght provide a statenent or | mght provide an
I nterview and tal k about what | saw and why that was
a problem but in general, then, the chief and the
preci nct captain pretty nmuch would take over at that
poi nt .
BY Ms. SHAMBEE:

Q kay. Using all of that, would you nake
t hat determ nation based on the actions of the
officers at the tine or what would you base it on? |
think that's nore direct to what | neant to ask.

M5. MGEE: (bjection. Inconplete
hypot hetical. Form
THE WTNESS: It is often said -- and this

Is in our police manual and |'ve seen it in other
manual s, too, and |'ve seen it fromthe courts, that
the review of use of force needs to be fromthe

st andpoi nt of a reasonable officer, and it shoul dn't
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be fromthose who have the benefit of 20/20
hi ndsi ght .

What does that nean? Wen I'msitting
down at a desk and | push play on the video and |'m
reading that police report and following along with
what happened, it's very easy -- it mght not be very
easy, but let's say it's easier for ne than the
officer who is on the street in the heated nonent
trying to figure out the right thing to do and the
best thing to do in order to acconplish their
obj ective, remain constitutionally sound and keep
t hensel ves and the public safe.

So having been in those situations
nmyself, | think it's very inportant that | renenber
what it's like to be an officer in a situation and to
make deci si ons about how to handl e sonet hi ng, and
then it becones doubly inportant for ne as a police
commander, a trainer or a watch commander or a force
review | i eutenant to communicate that to the officers
that | work with in order to keep thenself safe, both
politically, civilly and crimnally.

BY Ms. SHAMBEE:
Q Ckay. | don't think that ny question was

answer ed.
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A Ch, |"'msorry.
Q That' s okay.

But woul d you -- when naking the
determ nati on whet her an officer used excessive
force, would you look at the situation itself or the
procedures that were used and the officers' action at
the time in order to nake that determ nati on when you
did nmake it?

M5. McGEE: (bjection. Inconplete
hypot hetical. Form

THE WTNESS: Yes. Wat you said nmakes
sense. You're going to rely on your training,
experience. You are going to |look at the police
reports, the statenents, the Arrest Report, and if
you have video, you are going to use that, too, and,
hopeful ly, this answers your question. You are going
to take all those elenents as well as your own
trai ning and experience and knowl edge in order to
make recommendati ons about the best way to handl e
what it was that happened.
BY Ms. SHAMBEE:

Q Turning to this case here, did you see any

de-escal ation tactics enpl oyed?

M5. MGEE: (bjection. Form Foundati on.
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THE WTNESS: |'mgoing to | ook back at ny
report on that because | tal ked about that, so let's
make sure we're all on the sane page here as what |
want to tal k about. GCkay. 1In section N, g,
subsection g, | wote -- | won't read this whole
t hi ng, but "The Chicago Police Manual requires
de-escal ation in order to prevent or mnim ze the use
of force." That is very common. That's the sane
wth Seattle, Oregon State University, obviously,

Chi cago and darn near any ot her reasonably

prof essional police departnent that |'ve ever seen,
that's exactly why you put that section of

de-escal ation in there.

So sone of the things that they
suggest is using tine, and we tal ked about how
OBrienis, basically, told he's under arrest a
mnute into the stop, and he's going to be forcefully
renoved, so tinme, the officers definitely did not use
tinme to their advantage.

Di stance, | tal ked about distance when
the firearmwas being drawn. That's not necessarily
what di stance in de-escalation talks about. It's
really -- let's say there's a suicidal subject in a

room Do | need to be right next to themin order to
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communi cate with then? No. D stance is your friend
there. So back around the corner, communicate with
them |t keeps yourself safe and keeps the subject

safe. That's really what it's tal king about there.

So on a traffic stop, | didn't see nuch el enent of

di stance that was gained or that could be gained by
the officer.

| tal ked about sone officer-safety
things, but that's not really -- really here.

Nunmber 3, positioning, and this plays
into the idea of when we're going to use enough force
to get himout of the car. The positioning is
clearly inportant, and Brown seened to be applying
the main | evel of force to get himout of the car,
and he pulled fromthe passenger side to pull him
over the center -- the center console of the car and
out the passenger side, so positioning could have
been very inportant here, and, again, you're
acconpl i shing your | aw enforcenent objective and
still trying to do it safely, so positioning as far
as de-escal ati on goes woul d have hel ped.

In this case, if Brown and Davis are
both on the sane side of the car and they take that

ni ce, easy step out of the driver's side, that
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1| positioning is a formof de-escal ati on because

2| your -- it's the actions you take in order to avoid
3| hurting soneone while still acconplishing your

4| objective.

S Now, we get to warnings, and this is
6| what | wote. "In nmy opinion, this is the category
7| of de-escalation that was al nbst conpletely m ssed

8| during this contact. There were nunerous

9| opportunities to discuss the situation with O Brien
10 | in a cal mbut professional manner." | rarely ever
11| saw that. | talked earlier | sawa little bit from
12| Brown. He started to talk in a nore conversational
13| tone, in a nore persuasive tone, but they decided not
14| to use that anynore, and they noved away fromit, and
15| they went back to force. Ckay. Well, then, we're
16 | going to force you out of the car.

17 In nunber 5 here, | talk about

18 | additional personnel. |If you call the right

19 | personnel to the scene, it is definitely an el ement
20 | of de-escalation. Again, what tactics are we using
21| in order to acconplish our |aw enforcenent objective
22 | without the use of force? In ny experience, it's

23 | very hel pful to have a supervisor on the scene,

24 | particularly one who is not enotionally involved in
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the scene. We tal ked about the enotions that existed
between prinmarily Davis and O Brien and how t hey
butted heads, which led to the use of force and the
arrest and the broken finger. |f Sergeant Shrake had
been called to the scene earlier, possibly -- again,
we don't know this, but possibly there exists an

el enment of a supervisor comng to the scene to calm

t hi ngs down because they can remain detached fromit,

and it helps to explain to the citizen, hey, |I'mthe
supervisor. |I'mgoing to make sure things are done
correctly here. | just got here, so | don't know the

story what's going on. Fromwhat | understand, the
officers are trying to arrest you. | know you

di sagree with that, but right now, | need you to have
cooperation with the officers so that they can place
t he handcuffs on you. There is no other option at
this point, so what | need you to do is do that, and
then you and | can stand here and calnmy discuss
this, and I will listen to you, and | wll hear your
side of this. You would be surprised how far that
goes with a citizen who is uncooperative with the
police to have them feel, okay, here's soneone that
understands. Yes, they're a police officer, but at

| east they're the supervisor, and they're going to
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make sure things happen correctly, and they m ssed

t hat opportunity. It would have been great. In
fact, they call Shrake to the scene, and all he says
IS you're under arrest for not |istening, and that
didn't really work.

My headphones just went dead. Can you

still hear nme okay?
BY Ms. SHAMBEE:
Q Yes.

M5. McGEE: Yes.

THE WTNESS: Ckay. Al right. And |
think that -- effectively that -- that pretty nuch
ended it as far as de-escalation efforts that m ght
have been successful.

BY Ms. SHAMBEE:
Q Ckay. Wuld you -- you stated earlier --
A Now, |'m not hearing. Just a m nute.

Ckay. Can | get a voice check?

Q Can you hear ne?

A Yep. | gotcha. Thank you.

Q kay. Sorry. W can strike that fromthe
record.

Do you think had O ficer Brown and
O ficer Davis attenpted to extract M. O Brien from
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the vehicle fromthe -- I"'msorry, fromthe driver's
side, there's a possibility that M. O Brien nmay not
have obtai ned a broken thunb?

M5. McGEE: (bjection. Inconplete
hypot hetical. Speculation. Foundati on.

THE W TNESS:. Absolutely. And the best way
to think about this is -- I'massumng all of us have
driven a car at one point in our lives, and what's
the easiest way in and out of that car? |If you are
going to be the driver of the car, clearly, it's to
open the driver's door and step in. And when you
want to get out of the car, what's the easiest way
out of that car? It's to reopen the driver's door
and step back out. |It's the quickest, easiest way to
get in and out of that car.

Now, if we examne if you're the
driver of the car and you have decided to enter and
exit fromthe passenger side, you just created a nuch
greater difficulty for yourself.

One, there's distance, so the driver's
side is three to four feet, five feet possibly even
away fromthe passenger side, so, now, you' ve got
greater distance that you have to cover.

You have to get over that transm ssion
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hunp. You have to get around that gearshift. You
have to nove your body over that center console and

sonehow you have to get your |egs and body out from

under the steering -- in and out fromunder the
steering wheel. Mich nore difficult situation.
So, hopefully, |I'm answering your

guestion. The reason the driver side is so
convenient for the arrest is because that's where
he's sitting, and to ne, it seens quite likely
unl ess -- unless a big struggl ed ensued outsi de that
i f you pull himout of the car, the ability for both
officers to each have an arm under control, whether
handcuffed or not, again, if each officer has an arm
you' ve acconplished several things there. You've
limted the ability of the person to nove and to
assault you. You've limted their ability to grab a
weapon, and you have |imted their ability to resist
you further. He mght still be able to resist. [|I'm
sure that's a great possibility, but at |east you' ve
I ncreased your advantage by having both officers on
the driver's side that quick, easy exit fromthe
vehi cl e.

And who knows? O Brien m ght have

made it very difficult for them W don't know at
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this point because that didn't happen, but,
certainly, the way you described it, M. Shanbee, is
correct. There's nmuch greater possibility being

I njured going out the passenger side than there is
the driver's side. W don't know what woul d have
happened on that driver's side, but at |east you
didn't have to drag soneone the width of a car,
across the center console, across the transm ssion,
the gearshift, out the passenger side, out the door
and then down to the ground. That's a nmuch harder
way to travel and nmuch nore likely to injure soneone.
BY Ms. SHAMBEE:

Q Wul d you agree that extracting a person
out of the vehicle -- out of the vehicle fromthe
driver's side, out the passenger side may require
nore force than if you would have just taken them out
of the driver's side?

M5. McGEE: (bjection. Inconplete
hypot heti cal .
THE W TNESS: Absolutely. [If --
BY Ms. SHAMBEE:
Q | "' m sorry.
A | was just thinking -- thinking to nyself.

So in answer to your question, yes, absolutely.
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And why do | say that? Because the
di stance fromthe driver's seat to the ground is only
a matter of a fewfeet. |If soneone is cooperative,
all you have to do is step down. |[If soneone is
uncooperative, what you have to do is get their hands
off the steering wheel. Again, we tal ked about
handcuff, not handcuffed. There was opportunities
for both in this case, but then to use that force to
pul | them out of the vehicle and down to the ground.

Now, it could be that they stay on
their feet, but if it looks like they're still
resisting and/or they want to run or they want to
assault the officer, perhaps down to the ground, that
m ght be the safest place to acconplish your
obj ective there.

To go out the passenger side just
presents so nuch -- and this gets to your question.
There's so much nore force that's required to -- just
the |l aws of physics. To nove out of the driver's
seat down to the ground, very easy to do. | talk
about how difficult it is to nove fromthe driver's
seat across that center console, across the passenger
seat and out the door and down to the ground,

so -- and think of the position that the body, the
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1| human body, in this case, M. O Brien's body, was in
2| as he's extracted fromthe car. The first thing that
3| is grabbed on to appears to be his arms, possibly the
4| handcuffs. |'mnot sure, but he's pulled, and then

5| cone the arns across. Now, the body cones across,

6| and then finally, the bottomand the | egs, and

7| to -- | don't know howtall M. OBrienis. Let's

8| say he's 5-6 or 6 foot, whatever the case m ght be,

9| but to then -- you are going to have to require much
10 | greater force to pull himout of that driver's seat
11| across those obstacl es through the passenger seat and
12| down to the ground. The force required nust have

13 | been quite great.

14 Q And woul d you say a reasonable officer

15| woul d have enployed that tactic in order to extract
16 | himfromthe vehicle as opposed to taking himout of

17| the driver's side?

18 M5. McGEE: (bjection. Inconplete
19 | hypothetical. Form
20 THE W TNESS: When -- when the U S. Suprene

21| Court gave guidelines to police departments across
22 | the country under Graham they said what you want to
23| | ook at in order to determne the legality of the use

24 | of force is you look at it fromthe standpoint of the
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reasonabl e officer, and the reasonable officer
considers how severe is the crine that |I'm
I nvestigating here. Nunber 2, aml in danger? |Is
anyone el se in danger by the actions that the suspect
I's doing here? And then nunber 3, are they trying to
escape or are they actively resisting ne? 1|n other
words, are they assaulting ne in order to nake their
escape? So the reasonable officer takes all these
factors into consideration and then cones up with an
appropriate level of force, and that's for the trier
of fact to then determne to say yes, that was
reasonabl e to do what you did.

| think it was very reasonable if the
officers decided to both be on the driver's side and
to extract M. OBrien out of that driver's side and
to then conplete their arrest.

| find it very unreasonable to say
we're going to get you out of the car and here's how
we're going to do it. W're going to pull wth great
strength and force, and we're going to -- not going
to take you out the driver's door. W're going to go
across that center console and across the passenger
seat, and we're dragging you, basically, head first

by your arnms out of this vehicle and then down to the
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1] ground.

2 So was that necessary? That's one of
3| the things the |law asks us to examne. Was it

4 | necessary to do what you did? | would say in this

5| case, it was unnecessary, especially when there was

6| such an easy -- | won't say easy. Let ne take that

7| back. If M. OBrien was resisting, it is still hard
8| to get soneone out of a car, but | can tell you this.
9| It's definitely easier to do it out of the driver's
10 | door and safer, so, therefore, this would be the nore
11 | proportional use of force based on the anpunt of

12 | resistance that M. OBrien was offering, so that's
13 | what | would say.

14 M5. SHAMBEE: | have nothing further.

15 REDI RECT EXAM NATI ON

16 | BY Ms. M CEE:

17 Q | have a couple of follow up.
18 A. Sur e.
19 Q A coupl e mnutes ago, you said sonething

20 | about the law of physics. Wuld it be a fair

21 | statenent you're not an expert in physics?

22 A That would be a fair statenent. | am no
23 | physics expert.

24 Q Al right. Got it.
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Al right. Wen you were talking

about the body-worn caneras, that's -- you were
t al ki ng about your personal experiences wth
body-worn caneras, right, in Washington and O egon?

A As well as what |'ve read from ot her
departnents, and |'ve seen body-worn caneras from
ot her departnents across the United States, and sone
of those cases that you see on ny CV there, and,
again, | probably -- let nme also say this. |
probably will not know the technical know edge that |
do know from SPD and Oregon State University. There
are different body canera systens. There are
di fferent manufacturers, and there m ght be different
met hods of activating or using them so what |'ve
tal ked about before was |I'd say probably npbst germane
to Seattle and Oregon State University, although I
saw very simlar things fromthe caneras that the
officers were wearing there at the -- in the city of
Chi cago. There was that activation. There's nonents
of silence, and then, finally, the audio kicks in, so
that seened very simlar to what I'mfamliar wth.

Q So you' ve not been trained on how the
Chi cago body-worn caneras work, fair statenent?

A. That is a fair statenent.
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Q Ckay. And not -- so you do not know the

specific nodel of canera that the officers had,

correct?

A That's correct. | do not know what canera
t hey had.

Q And you don't know about any of the Chicago

Pol i ce Departnment policies for the body-worn caneras?

A It seens to ne that | did read about the
requi renent to use the caneras because | was | ooking
for the in-car canera, and that's when | cane across
the section. | believe they mght be in the sane
section of the police manual where it tal ks about
I n-car and body-worn, so | couldn't quote it to you.
| don't have a great handle on it, but | do renenber
the requirenent for body-worn and in-car.

Q Everything that you read fromthe Chicago
police directive website you put in your report, iIs
that right?

A No, | didn't put everything in there
because it takes a while to find the sections that
you're looking for, so sonetines | m ght have read
sections that | didn't find applicable to our
di scussi ons today.

Q Ckay. Well, everything applicable to our
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di scussi ons today, you put in your report, is that a
fair statenent?

A | would say the things that | found nost
applicable. | think that |eaves sone room for things
that, you know, possibly I didn't consider at the
time or that upon later discussion or later review,
oh, you know, it is inportant to di scuss whatever it
I's, insert hypothetical here.

Q So if the special order for use of
body-worn caneras is not |listed on your report, it's
probably likely that you never reviewed that?

M5. SHAMBEE: Objection. Form

THE WTNESS: |I'mfairly sure that | read
t hat section on body-worn caneras, and --
BY M5. McCGEE:

Q Why didn't you put that special order in
your report, then, as a docunent that you read?

M5. SHAMBEE: Objection. Argunentative.
|"msorry. (Objection. Argunentative. Form

THE WTNESS: As | tal ked about, when
you're reviewing different sections of the nanual,
you m ght conme across things that you don't think are
gernmane to the case.

Fromwhat | saw, both officers in
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conducting this traffic stop activated their
body-worn caneras, and there's probably not nuch nore
benefit that I'mgoing to get from|l earni ng about

t hose caneras or finding the brand or, you know -- |
could already see that there was a delay for the
sound activation. |'mnot going to determ ne how

t hey dock those or what they do with the video

af t erwar ds.

What | know is that the videos were
reported. They were upl oaded to the departnent
website and then provided to Plaintiff's counsel who
then provided themto ne, so -- and it wasn't really
germane to the questions that | posed and that |
understood fromthis case that we're tal king about.

So in answer to your question -- I'm
getting back there -- there mght be things that |
review as part of this case, and to ne, they weren't
the nost relevant or the nost necessary to get into.

"Il give you anot her exanple --

BY M5. M CEE

Q | don't actually need anot her exanpl e.
A Ckay. Al right. That's fine.
Q | ' m going to ask you anot her questi on.

So you have no information about how
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1| the police departnent in Chicago stores their videos?
2 A That is correct.

3 Q And when you were tal king about how t he

4 | caneras work about whether you could nute them or how
S| long the rollback is, this is all information that

6| you have from your personal experience but not

7| necessarily fromany informati on you know about the

8 | Chicago Police Departnent?

9 A "Il say yes and no to that. Primarily

10| you're right. Mst of nmy know edge cones from using
11| and being trained in the caneras in Seattle and at

12| OSU, but there are certain elenents that | recognize
13| as |I'mwatching the body-worn canera. You know, |

14 1 know what the tinmer is. | know what the del ay

15| activation is and things like that, so there's sone
16 | elenents that are simlar, but npst of it, you are

171 right, cones from Seattle and OSU.

18 Q Al right. So when you were tal king about
19 | your review of use of force when you were at the

20 | Seattle Police Departnment, you were tal king about how
21| for your use of force, you reviewed reports and vi deo
22 | and then fornmed sone type of opinions about the use
23 | of force. Am I sunmarizing your experience

24 | correctly?
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A It depends on the responsibilities of the
position. Sone required nore definitive
deci si on-maki ng on ny part, and others -- other
times, when | was reviewing force, | was reviewing it
for others, in other words, to give thema background
of what happened and | et them decide best way to
handle it, so it depends on the exact job we're
t al ki ng about .

Q When you were reviewng force in Seattle in
your various positions, did you believe it was
I nportant to watch the video of the incident?

A Absol ut el y.

Q Did you believe it was inportant to watch
all the video that you could obtain fromthat
I nci dent ?

A That's an interesting question. Because
when we first started the video review |ieutenant at
the direction of the Departnent of Justice, they
want ed every second of video reviewed from every
situation where force was used, at |east higher
| evel s of force, and it becane extrenely cunbersone,
but | did what | was told, and | got through it, and
you can i nmagi ne seeing the sane incident nine tines

in a row because there was nine officers there can
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get tiresone and burdensone after a while. What
about the video of the officer on traffic control who
was bl ocks away and | have to sit there and watch
their video? So --

Q | nmean, |'mnot talking about -- |'m not
tal ki ng about an officer that's just securing the
scene froma couple --

A Ckay.

Q -- blocks away. |'mtal king about the
actual video fromthe force incident. Wuld you
agree that best practice would be to review all of
the available video fromthe use of force incident?

A | n answer to your question, exactly. To be
nore specific, when you -- especially | ooking at the
of ficers that used force, those would be the best

videos to watch in order to determ ne appropriate

| evel s of force as well as -- let ne just give a
slight caveat here. |f you have outside video that
gi ves an overall view, | nean, there's

sone -- there's sone difficulties arising wth
body-worn. [It's great in sone ways, and other ways,

not so great.
But let's say sonething happened in

front of a 7-El even and you have that security canera
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1| that | ooks at the whole parking lot, it gives you a
2| totally different perspective of what happened there
3| than what the body-worn caneras m ght show, so if

41 there's that outside video | just gave you a

5| hypothetical, that can be very inportant, too.

6 In this case, | am unaware of any

7| other video, including in-car video of this incident,
8| so certainly, the best things to |ook at were the two
9| body-worn cameras from Davis and Brown.

10 Q And | guess ny question to you was about

11| your use of force experience when you were revi ew ng
12 | use of force, not about this incident. M/ question
13| is: You found it inportant to review all of the

14| video of the use of force incident whether it was

15| fromthe force officers, assisting officers,

16 | surveillance caneras, in-car caneras, all of that

171 video was sonething that was inportant for you to

18 | revi ew?

19 M5. SHAMBEE: (bjection. Form

20 THE WTNESS: Well, that's a bit of a

21| conplicated question, and let ne see if | can

22 | summarize it correctly. | was ordered to watch all
23| video, so ny job required ne to watch all video, and

24| |'"ll be honest with you. There was a | ot of video |
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did not find necessary. |t showed nothing of the use
of force and was not gernmane to the investigation,
yet | watched it anyway.

So that's kind of ny answer. Yes, |
find it inportant to watch all the video. There's
going to be sone video that's nore inportant to watch
than others, and | tried to give you a sense of sone
of the videos and why sonething m ght be nore
| nportant than ot hers.

But, certainly, watching video in
Seattle, it would be nost inportant to watch the
video involving the officers using force or a video
fromoverall that shows the use of force incident in
maybe a different perspective. Let's say a parking
| ot or an in-car video or sonething like that. Does
t hat answer ?

BY M5. McCGEE:

Q When you were reviewng force in Seattle,
you woul d never see that there was body-worn canera
video froma responding officer and choose not to
watch it? You would watch it and then deci de whet her
or not it was helpful to your anal ysis?

A | guess we have to define respondi ng

officer. So let's say a hot call cones out and ten
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of ficers respond but only five of themmake it to the
scene, so we have ten responding officers, but only
five that actually end up on the arrest, so --

Q | thought | was cl ear.

A -- I'mgoing to |look at those five and not
t he whol e ten.

Q Yeah. | just want to tal k about, IiKke,
peopl e that are on the scene in the proximty of the
use of force incident. Let's exclude all of the
people that are controlling the perineter. People
that don't make it there. Like, people that are just
on scene for the use of force incident. It's a fair
statenent that when you were in Seattle, you would
review all of those officers' videos, in-car canera,
what ever was avail abl e and then determ ne which of
t hose videos were inportant or not inportant to your
anal ysi s?

A Absolutely. | would identify those and
hi ghl i ght the sections so that, let's say, the
preci nct captain could get right to the heart of the
matter. | would say ook at this officer's video
fromhere to here, and that's going to be one of the
best views of the incident.

M5. McGEE: CGot it. Al right. | have no
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addi ti onal questi ons.

M5. SHAMBEE: | have nothing based on that.

THE COURT REPORTER: And signature on this?

M5. McCGEE: So --

M5. SHAMBEE: |'msorry. M. Sweeney,
woul d you want to review the deposition or would you
wai ve signature?

THE WTNESS. It has been ny experience
that sonetines there's small things that are not
captured correctly, but | don't really want to spend
that much tinme review ng every word of this
transcript, so |l wuld say this. |f you or | or
def ense counsel find sonething that seens out of the
ordinary or seens unusual --

M5. McGEE: So, sir, I'mjust going to tell
you you have two options. One option is to waive
signature, which neans that you trust the court
reporter to properly transcribe it. The second
option is you reserve signature, which neans that the
court reporting agency wll coordinate with you and
Ms. Shanbee about the transcript, and you'll review
at that point. Those are your two options. You
reserve or you waive.

THE W TNESS. Understood. | guess | would
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like to review it for accuracy then.

M5. McGEE: COkay. Al right. Cynthia,
we're going to order. |I'magoing to send you the
exhibits. Were should I send the exhibits to?

THE COURT REPORTER: Can you send themto

Bri dges?
(Di scussion had off the
record.)
THE COURT REPORTER: Did you want E-tran or
PDF?

M5. McCGEE: PDF.

THE COURT REPORTER: And then, M. Shanbee,
did you want a copy?

M5. SHAMBEE: Yes. Sane way.
FURTHER DEPONENT SAI TH NOT AT 4:56 P. M
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| N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRICT OF | LLINO S
EASTERN DI VI SI ON

Al DAN O BRI EN,
Plaintiff,

- VS- No. 20 CV 2260
THE A TY O CH CAGO

OFFI CER BROM STAR #6158,
OFFI CER DAVI S STAR #15630,
OFFI CER SHRAKE STAR #1553,
AND AS- YET- UNKNOWN CHI CAGO)
POLI CE OFFI CERS,

N N e’ e N e e e’ e ”

Def endant s. )

|, DAVI D SWEENEY, hereby certify that |
have read the foregoing transcript of ny deposition
taken on July 11, 2022, consisting of Page 1 through
254, and that to the best of ny knowl edge it is a
true and correct transcript of said deposition,
except as | have changed it on the attached sheets in
accordance with the rules provided by the said court.

DAVI D SVEEENEY

No errata sheets submtted (Please initial)

Nunmber of errata sheets submtted = (pgs.)
SUBSCRI BED AND SWORN TO
before ne this day of

, 20

Notary Public
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COURT REPORTER CERTI FI CATE
Kk X ok * *

|, Cynthia A Splayt, CSR, do hereby
certify that the witness was by ne first duly sworn
to testify to the truth and that the preceding
depositi on was recorded stenographically by nme and
reduced to typewiting by conputer transcription.

| FURTHER CERTI FY that the foregoing
transcript is a true and correct transcript of the
testinony given by the said witness at the tine and
pl ace specified herei nbefore.

| FURTHER CERTI FY that the signature was
not wai ved by agreenent.

| FURTHER CERTIFY that | amnot a relative
or enpl oyee or attorney or counsel of any of the
parties, nor a relative or enployee of such attorney
or counsel, nor financially interested directly or
indirectly in this action.

| N WTNESS WHEREOF, | have hereunto set ny
hand this 18th day of July, 2022.

\mzwt;u, q \;J X 5

CYNTH A A. SPLAYT, CSR
Li cense No. 084. 003295
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ATTN: Juneitha Shambee
Shambee Law Office, LTD

Date Taken: July 11,2022
Case Name: O'Brien v. City of Chicago
Deponent:  David Sweeney

Dear Juneitha Shambee,

Please make arrangements for the deponent to read his or her transcript. If there are any transcription
errors, please have the deponent note them on the enclosed errata sheet.

When this process has been completed, the deponent must sign the signature page and each errata sheet
at the bottom, and his/her signature must be notarized. Please make a copy for your own records and
send a copy to my office and all respective counsel.

As provided by Rule 207(A) of the Supreme Court Rules, as amended, if after 28 days the deponent has
not read and signed the deposition transcript, it will be understood that the signature is waived and the
transcript may be used as though signed.

Sincerely, {
_'\"J N AN
Stephanie gilva

Bridges Court Reporting

120 W. Madison St., Ste. 1310

Chicago, IL 60602

(312) 332-6345

CC: Michele McGee
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FR:

TO:

RE:

EXHIBIT A

David T. Sweeney Witness: Sweeney
DT Sweeney Consulting, LLC T oo
4616 25™ AVE. NE #156

Seattle, WA 98105

206-883-6238

Ms. Juneitha Shambee
Shambee Law Office, LTD
701 Main St., Suite #201A
Evanston, IL 60202

Aidan O’Brien v. City of Chicago
Case #20-CV-2260
Filed in United States District Court, Northern District of lllinois Eastern Division

June 10, 2022

Dear Ms. Shambee:

| have been asked to perform an independent analysis and investigation for an expert opinion
on the above case, Aidan O’Brien v. City of Chicago. In order to form this opinion, | was
provided the following documents from your office:

vk wnN e

Plaintiff’s original filed complaint 20-CV-2260.

Chicago Police Department Incident Report RD #JC412746, Event #1924116408.
Chicago Police Department Arrest Report 19862527, RD #JC412746.

A 12m11s Body-Worn video from Chicago PD Officer Davis entitled P544725-7.
A 36m51s Body-Worn video from Chicago PD Officer Davis entitled P544725-3

On my own, | accessed the following on-line sections of the Chicago Police Manual:

1.

o vk WwnN

G0O03-02-01(I1.B): De-escalation.

GO 03-0201(II.C): Use of force.

GO 03-0201(II.D): Sworn members must identify themselves.

GO 03-0201(II.F): Use of force.

GO 03-0201(11.G): Force against handcuffed people.

GO 03-0201(IIIA): Several sections on continual communication, minimizing
confrontations and offering persuasion and advice. Using respectful tone and
acknowledge confusion or mistrust by the person. Trying another department member
for communication. Providing warning prior to use of force. Using time as a tactic.
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New Stamp





7. GO 03-0201(IV.B.1): Passive resister — use holding techniques and compliance
techniques such as joint manipulation and pressure points.

8. GO 03-0201(IV.B.2.c(3 and 5)): Active resister — Takedown and use of Taser is
authorized. Active Resister: a person who attempts to create distance between himself
or herself and the member's reach with the intent to avoid physical control and/or
defeat the arrest.

9. SO0 S03-05: Specifies that ICV will be automatically activated when emergency roof lights
are activated. Also, later it indicates that all patrol officers and sergeants will record all
enforcement stops and arrests.

On-Going Discovery:

This is a preliminary analysis and may be updated as additional information becomes
available through the on-going discovery process.

General Background:

According to the police report, on 8/29/19 at 2106 hours, Aidan O’Brien was operating a
motor vehicle in the City of Chicago in the area of 1516 S. Harper Court. He was blocking a
lane of travel. Officers Davis and Brown pulled up behind him and verbally told him to move
his vehicle out of the traffic lane. O’Brien returned to his vehicle apparently parked in the
middle of the street. The officers twice used their air horn to get O’Brien to move his car. He
did not move, so they activated emergency equipment and conducted a traffic stop.

On BWYV, | could see Officer Davis walk up to the driver’s side of the vehicle to contact
O’Brien. Officer Brown went to the passenger side of the vehicle. O’Brien rolled down his
window and Officer Davis asked him if he was under the influence of narcotics. Officer Davis
then told O’Brien to drive the car away. He then demanded several times to see O’Brien’s
license and insurance. Several times, O’Brien refused to provide the documents. He began
to ask what he was under arrest for. Officer Davis opened the driver’s door. O’Brien
objected. Officer Davis commanded O’Brien to step out of the vehicle. He then said, “If you
don’t give me your driver’s license, I’'m going to take your ass to jail!” O’Brien explained that
he was waiting for a parking spot. Officer Davis told him, “That’s not a parking spot first of
all.” He continued to demand that O’Brien produce his license and insurance by saying,
“Give it to me!” O’Brien asked, “Why?”

At 1:10 on the video, he told O’Brien that he was under arrest. O’Brien asked why. Officer
Davis said, “You acting like a fool, man.” | won’t continue to write down everything that





they said to each other. Clearly, Officer Davis wanted the license and insurance and told
O’Brien that he was under arrest. O’Brien continued to refuse to provide the documents
and continued to ask why he was under arrest. The argument went on for quite some time.
Eventually, Officer Davis took hold of O’Brien’s left hand and arm.

| noted the following significant events and times on the BWV:

1. 2:30: Officer Davis tries to get O’Brien’s hand/arm out of the car. Handcuffs came out
and were placed on O’Brien’s left wrist.

2. 3:05: Officer Dauvis calls for backup. Driver continues to resist. They pull on his arm out
of the car, back and forth.

3. 3:30: Officer Dauvis yells, “Stop reaching!” (several times). “I will blow your fucking
head off! I’'m about to shoot. I’'m about to shoot. Stop reaching! Stop reaching!”

4. 4:30. Officer David holsters his gun. The physical struggle between both of them

continues.

5:45. Officer Davis now places the handcuff on O’Brien’s right hand too.

8:00: O’Brien claims that officer put something in his shoe. Officer Davis denies it.

8:20: Sgt. Shrake tells O’Brien that he needs to step out of the car or he will be tased.

8:50. Officer Brown drags O’Brien out of the passenger side door. Officers kneel on his

back and handcuff him behind back. Sergeant Shrake is doing most of the

communication.

9. 9:45: O’Brien continues to ask Sgt. Shrake why he is under arrest. Shrake says,
“Because these officers are detaining you. You’re under arrest for not listening to
them!”

10. 10:29: O’Brien said, “You’ve got to tell me what I’'m under arrest for. Sgt. Shrake said,
“We will tell you in a second, man.”

11. 10:40: Threats of taser application by Sgt. Shrake if he keeps resisting.

12. 11:30: O’Brien continues to ask why he is under arrest. Officer Davis says, “No one can
answer that. Nobody can answer that.”

13. 11:45: O’Brien is placed in the back of a patrol car.

O N,

O’Brien was transported to a police station. He was charged with two counts of
Obstructing/Resisting a Police Officer, Obedience to Police Officers, Stop/Stand/Park in a
Business District, Driver’s License Fail to Carry/Display, and operating an uninsured motor
vehicle. He later was transported to the hospital to treat an injury to his thumb.

I1l.Qualifications and Fee Arrangement:

A. My CV is attached.
B. My fee schedule is $300 per hour. Deposition fee is $1400. S350 per hour after 4
hours. Court fee is $2500 with travel costs to be negotiated.





C. I have 34 years of experience as a police officer, with 20 of that in a supervisory
or management role.

D. | have received approximately 300 hours of training in Human Resources,
Internal Investigations, and EEO investigations.

E. | have both received and delivered hundreds of hours of training on police use of
force.

F. | have both received and delivered hundreds of hours of training on police de-
escalation skills. | am also a certified mediator, involving 100+ hours of training
on effective communication, negotiating and listening.

G. | have authored one publication: The Need for Police De-Escalation, The Defense News.
Published by Washington Defense Trial Lawyers Association, Fall 2021.

H. While at the Seattle Police Department (SPD), | was employed for 2 years as a
Detective Sergeant in the Office of Professional Accountability, investigating
numerous cases of alleged police misconduct, many involving use of force.

I.  While at SPD, as a squad sergeant | was responsible for reviewing numerous
officer’s use of force reports and writing my own supervisory force reports.

J.  Serving as an SPD watch commander, | was responsible for reviewing and writing
supervisory reviews for officers and sergeants who used force. The Watch
Commander reports included ruling on whether or not the force was justified.
These reports required recommendations on how to handle and route the
reports, as well as following up with any referrals for the officer, including
training, discipline, or referring them to the Office of Professional Accountability
for investigation.

K. While at SPD, | was the Use of Force Administrative Lieutenant for 2 years,
responsible for investigating officer’s use of force in order to maintain
compliance with the Department of Justice consent decree between the City of
Seattle and the DO..

L. Asthe North Precinct Operations Commander, | served as the Acting Captain and
reviewed and approved hundreds of use of force reports from within the
Precinct.

M. A Case List identifying cases in which | was involved in is included in my CV.

IV.Opinions:

A. Chicago Police Officers are responsible for enforcing traffic codes within the City
of Chicago in order to facilitate the safe and orderly flow of traffic and enforce
the rules of the road for drivers.

B. Officers Davis and Brown saw O’Brien on the side of the road, parked in a lane of
travel next to parked vehicles. They told him to move the car and blew their





vehicule air horn two times.

C. Officers Davis and Brown exited their patrol car to approach the vehicle. Officer
Davis went to the driver’s side to contact O’Brien. Officer Brown went to the
passenger side of the vehicle.

D. Officer Davis ordered O’Brien to move his vehicle. Officer Davis and Brown may
have misapplied the law that they eventually cited O’Brien for. 625 ILCS 5.0/11-
1301 states the following:

“Sec. 11-1301. Stopping, standing or parking outside of business or residence
district.

(a) Outside a business or residence district, no person shall stop, park or leave
standing any vehicle, whether attended or unattended, upon the roadway when
it is practicable to stop, park or so leave such vehicle off the roadway, but in
every event an unobstructed width of the highway opposite a standing vehicle
shall be left for the free passage of other vehicles and a clear view of such
stopped vehicle shall be available from a distance of 200 feet in each direction
upon such highway.”

a. The law states you can’t stop your vehicle in the roadway if it is
practicable to move the vehicle off the roadway. In this case, there were
parked vehicles on the right side of the road, meaning that O’Brien was
not in violation of this portion of the law. In fact, he stated that he was
waiting for a parking spot to open up in order to move his vehicle into the
available space as described above.

b. The law states that in order to be legal, the driver must leave room on
the left for free passage of other vehicles and have 200 feet of visual
view. The officers never mentioned in their report if there was room for
vehicles to pass on the left. They gave no estimate of width of the road
nor how much room was available to pass.

c. Itis possible that O’Brien initially left enough room for vehicles to pass
when he was stopped alongside the parked vehicles. According to the
report, after being given an order to move he then blocked the middle of
the roadway. Again, there is no measurement estimate given, nor any
information if other vehicles could pass on the left. In-Car video, if it
exists, might be able to give a better view of the initial traffic stop and the
location of where O’Brien eventually moved.

E. Officer Davis was overly confrontational with O’Brien upon initial contact. He did
not identify himself, nor explain that he was conducting a traffic stop. He did not
appreciate being called, “Bro.” He made this clear to O’Brien several times. He
began to demand license and insurance. He never gave an explanation of why he
wanted to see the documents, or that he intended to conduct a traffic stop with
the possibility of issuing a citation to O’Brien. For his part, O’Brien was reluctant





to follow the officer’s directions and orders. He refused to provide his license
and insurance as Davis demanded. A power struggle by the side of the road
ensued with both sides refusing to engage in dialogue. Both made accusations
and demands and did not engage in fruitful discussions.

Chicago Police Manual section GO03-02-01 provides guidelines for the police
officer to increase trust with the public in order to form a partnership with the
community. These guidelines were ignored by Officer Davis. He refused to
identify himself, was overly confrontational with O’Brien, refused to listen to his
reasonable explanation of trying to get a parking spot, and made no attempt to
de-escalate the situation. In my opinion, this traffic stop could have been
handled reasonably with a warning about blocking the street and asking O’Brien
to park his vehicle when the spot opened up. Officer Davis could have given him
a reasonable amount of time to comply. If and when he decided to enforce the
law (whether he correctly interpreted the law or not), he could have explained
that he was conducting a traffic stop and that O’Brien needed to provide his
documents in order to write a citation. This would have been a great time to
explain that he could avoid the traffic stop and citation if he would move his
vehicle as requested. When O’Brien kept asking why he was being arrested,
Officer Davis did not take advantage of these questions by telling him that he
was not under arrest. Officer Davis could have explained that he was being
stopped for blocking traffic and that if he would comply, he could easily be on his
way in a few minutes. This would allow Officer Davis the time to run O’Brien’s
name, and issue a citation or let him go with a warning. Because of the lack of
explanation and de-escalation, a power struggle ensued with the end result of
O’Brien being placed under arrest. This was not a necessary outcome of this
police-citizen interaction. In my opinion, O’Brien’s refusal to provide his license
and registration was refusal to obey a lawful order given by Officer Davis, and
meets the lawful requirements of 625 ILCS 5.0/11-203 — Obedience to Police
Officers.

. Continuing on in this vein, when O’Brien refused to provide Officer Davis his
license and insurance, their heated confrontation escalated to the point that the
option he used was to make a seizure and/or arrest by ordering O’Brien to step
out of the vehicle. He made no explanation of the reason, so | am unable to
determine if this was for officer safety, for a seizure, for a search or for an arrest.
The report indicates it was for refusing to provide his ID. Officer Davis then goes
back to demanding the license and insurance and threatening to take O’Brien’s
ass to jail if he does not provide the documents. In my opinion, this inflammatory
language was unnecessary and worsened the situation. It is easy for a police
officer to escalate a situation if necessary. It is much harder to de-escalate a
situation and calm people down in order to gain voluntary compliance. Officer
Davis’ actions were an attempt to exert his authority over O’Brien and to force
him to comply or face arrest. This situation could have been avoided with some





care and compassion. As it was, the scene deteriorated so quickly that O’Brien
was told he was under arrest after only one minute’s worth of conversation.

. Next, a physical struggle ensued between Officer Davis and O’Brien. Officer Davis
opened the driver’s door of the vehicle. O’Brien objected. Officer Davis took hold
of O’Brien’s left arm and tried to extract him out of the car. O’Brien physically
refused to exit the car by trying to pull his arm away from Officer Davis and
remained seated in the vehicle. At 2:30, Officer Davis was able to place a
handcuff on O’Brien’s left wrist. Again, there was more struggling between both
of them as Officer Davis tried to pull him out of the vehicle and O’Brien tried to
remain seated in the vehicle, objecting to being arrested. At 3:05, Officer Davis
called for back-up to assist with the situation. In my opinion, O’Brien’s physical
refusal to be arrested constituted resisting/obstructing a police officer, 720 ILCS
5.0/31-1-A . However, this situation should have never devolved to this point.

In my opinion, attempting to handcuff a subject without having control violates
established officer safety protocols of the police CREST model: (Control, Restrain,
Evaluate, Search and Transport). He attempted to restrain before he had good
control of the subject. This left O’Brien’s right hand free which leads to the next
review subject.

At 3:30 on the BWV, Officer Davis warns O’Brien several times to stop reaching
around in the vehicle. | could not tell clearly from the video if this actually
happened. In any case, Officer Davis lets go of the handcuff and the left arm and
steps back from the car, warning O’Brien, “I will blow your fucking head off!”
Officer Davis’ officer safety concern may have been valid. People reaching
around in vehicles have produced weapons that they have used to injure and
even kill police officers. The language he used to warn O’Brien was unnecessarily
inflammatory and unprofessional. However, | could tell by the volume and pitch
of his voice and the repeated commands that he perceived a threat from
O’Brien.

In response to the perceived threat, Officer Davis steps back several feet from
the vehicle and points his handgun at O’Brien. He repeatedly says, “Stop
reaching. I’'m going to shoot. I'm going to shoot!” He warns Officer Brown to step
back. Officer Brown steps to the rear of vehicle and points his firearm at O’Brien.
Driver O’Brien tells Officer Davis that he is not reaching and his hands are on the
wheel. Officer Davis advances on him with his firearm still aimed at O’Brien’s left
side. Officer Brown goes to the passenger side of the vehicle and stands in the
line of fire to communicate with O’Brien. Officer Davis advances unnecessarily
close to O’Brien with the handgun still pointed at him. Eventually, he holsters his
firearm. | could not see if and when Officer Brown holstered his firearm. As
stated before, Officer Davis may have had an officer safety concern that would
allow him to draw his firearm. However, his language was inflammatory. He also





seemed unaware that Officer Brown moved to be in his line of fire. He also
advanced unnecessarily close to O’Brien. If he was still perceiving a threat that
necessitated drawing his firearm, it would not be advised to be so close that
O’Brien could attempt to grab the gun away from him. Eventually, he decided
that the threat was over and holstered his firearm at 4:30 of the BWV. Now he
was left with O’Brien still in the vehicle with one handcuff dangling from his left
wrist. This presented an officer safety threat as to how to regain physical control
of a subject with a potential weapon attached to his wrist. This goes back to the
CREST model explained above.

Officer Davis moved close to O’Brien and regains physical control of him. They
continue to struggle back and forth. Eventually, they get a handcuff on his right
arm at 5:45. O’Brien is now seated in the vehicle handcuffed in front. Still, a
physical struggle continues as O’Brien tries to stay in the car and Officer Davis
tries to pull him out.

. At 8:50, Officer Davis and Brown decide to physically remove O’Brien from the
vehicle. Officer Davis confirms that O’Brien is handcuffed in front. Officer Brown
says, “Pull him out.” Officer Brown then appears to forcefully pull O’Brien from
the vehicle over the center console and out the passenger side door of the
vehicle. In my opinion, this was unnecessary, unreasonable and not proportional
to O’Brien’s passive resistance. If they decided to use force to extract O’Brien
from the vehicle in an “emergency takedown” as written in the report, the
easiest, safest and shortest method would be to pull him out the open driver’s
door. This would not require pulling him as far as he was already seated in the
driver’s seat. It would also allow him to possibly stand on his feet, rather than
heading face down to the sidewalk. The exit would be much easier, the same for
anyone exiting out of a vehicle, handcuffed or not. The easiest method is to step
out of the open door where you are seated rather than the door on the opposite
side of the vehicle. | do not know where O’Brien broke his thumb in 3 places, but
this unnecessary use of force would be a likely time and place to cause an injury.
It could have been in the drag over the console, in the grasping from the police
officers, or from him landing on the ground. In my opinion, this method of
extraction from the vehicle was unnecessary and much more likely to injure the
driver of the vehicle.

. Chicago Police Manual GO 03-0201 has several sections on use of force that
were violated during this arrest:

a. The force used must be reasonable, necessary and proportional. As
stated previously, it was unreasonable to extract O’Brien over the
passenger console, across the passenger seat and down to the ground. It
was not necessary either. Officer Davis had tried to pull O’Brien from the
driver’s side but had not used enough force to complete the extraction. If
Officer Brown decided to increase the amount of force used to forcefully





make the extraction, he should have used that amount of force to make
the extraction from the driver’s side. There was no reason to utilize the
passenger side as the extraction point. Finally, this use of force was not
proportional to the passive maneuvers that O’Brien was employing. (See
subsections e and f below).

Department members must identify themselves. This never happened.
Do not use force against handcuffed prisoners unless to prevent injury,
prevent escape, or compelled by other law enforcement objectives. As
stated, O’Brien was handcuffed and passively resisting Officer Davis.
There was no injury to be prevented and O’Brien had not tried to escape.
There was a compelling law enforcement interest to complete the arrest
and remove him from the car, but this level of force was unnecessary
against a handcuffed prisoner.

The manual suggests maintaining continual communication, minimizing
confrontations and offering persuasion and advice. It says to use
respectful tone and acknowledge confusion or mistrust by the person.
Try another department member for communication. Provide warning
prior to use of force. Use time as a tactic. | did not see any of these tactics
which could have de-escalated the situation.

Against a passive resister, Chicago PD officers can use holding techniques
and compliance techniques such as joint manipulation and pressure
points. None of these strategies were attempted other than the holding
techniques. These techniques are designed to utilize pain compliance to
force a certain action and are not designed to cause more serious injuries
such as O’Brien’s broken thumb.

Against an active resister, Chicago PD officers can use takedowns and the
Taser. However, the manual defines an active resister as a person who
attempts to create distance between himself or herself and the
member's reach with the intent to avoid physical control and/or defeat
the arrest. | did not see anything like this with O’Brien’s actions. O’Brien
never assaulted, grabbed, poked, or injured any officer at the scene. He
never tried to get away. He never tried to create distance. He was not a
passive resister, not active. Therefore, techniques described in subsection
“e” above would be allowed, but not techniques listed in “f”.

The Chicago Police manual requires de-escalation in order to prevent or
minimize the use of force. Suggestions include:

i. Time as tactic: Officer Davis was in a hurry. O’Brien was told he
was under arrest a little over a minute into the contact. Also, he
was never told that he would be forcefully removed from the
vehicle if he did not voluntarily step out as commanded by Officer
Davis.

ii. Distance: The officers had a reasonable distance when making the
initial contact. The gained distance when O’Brien was reaching
around the vehicle, but then later moved In closer to him. |





Vi.

previously discussed how this created an officer safety issue for
Officer Davis.

Positioning: | previously discussed some officer safety concerns
regarding positioning. Certainly, the positioning of Officer Brown
to utilize the amount of force to drag O’Brien out of the passenger
side of the car falls into play in this category.

Warnings: In my opinion, this is the category of de-escalation that
was almost completely missed during this contact. There were
numerous opportunities to discuss the situation with O’Brienin a
calm but professional manner. A more skilled communicator that
wasn’t out to exert their authority over a disrespectful citizen
could have easily handled this situation in order to fulfill the law
enforcement objective without resorting to threats of arrest and
the utilization of unnecessary, unreasonable, disproportional
force. In fact, a more communicative style may have led to a
respectful citizen who follows the officer’s directions without
argument.

Additional personnel: Officer Davis did call additional personnel to
the scene, including Sgt. Shrake. However, the additional
personnel were only utilized to assist with the forceful extraction
and rehandcuffing of O’Brien. There was a missed opportunity to
call Sgt. Sharke to the scene to communicate with the driver. A
sergeant is often one of the best people to calm down a situation.
They can utilize their skill, experience and authority to explain to a
argumentative citizen the need to follow the officer’s directions.
They can also explain consequences of failing to follow the
officer’s directions. Being an outsider on the scene allows them to
communicate without the heated emotion of the moment. | have
done this numerous times in my career, as have many
supervisors. It is one of the primary responsibilities of the field
supervisor. They missed this opportunity. In fact, Sgt. Shrake
threatens that O’Brien will be tased for non-compliance. When
O’Brien asks why he under arrest, Sgt. Shrake tells him that he is
under arrest for not listening. Again, this is a missed opportunity
to explain the legal reasons for the stop and the legality of the
arrest. If Sgt. Shrake does not know the facts of the arrest, he
could have easily told O’Brien that he will find out and get back to
him, but that he still needs to follow the officer’s directions. In my
opinion, this stop was a missed opportunity to better
communicate with O'Brien in order to gain voluntary compliance
without the use of force.

Specialized units. N/A.





0.

| have not been provided with any in-car video (ICV) of this stop. ICV is required
by the Chicago Police Manual SO S03-05. ICV might allow for a more distanced
view of the stop, the vehicle positioning in the roadway, the pointing of the
firearms, and the use of force. If ICV was not turned on during this incident, this
is a policy violation. However, it is possible that ICV exists and was not provided
to Plaintiff’s attorney. At this time, | will refrain from giving an opinion until the
existence of ICV is confirmed or denied.

Lastly, this stop turned into an argument and a power struggle between people
who all behaved poorly on the night in question. Nevertheless, police officers
have to be professional at all times, even when a citizen disagrees with an officer
or refuses to cooperate. Ultimately, police officers have the greater
responsibility to behave in a manner that still allows them to accomplish their
police mission without creating undue hardship, injuries, and loss of dignity for
the citizens they come in contact with. De-escalation and compassion both go a
long way to create a sense of partnership with the community, even while
enforcing the law, writing a citation, making an arrest, or giving a warning. The
officer’s behavior on the night in question, used as a display of power, ultimately
erodes the sense of trust between the officers and the community they serve.
This stop had the potential to turn out as a positive for both the Chicago Police
Department and Mr. O’Brien. Unfortunately, the officer’s actions described
above negated that possibility.
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Chicago Police Department General Order G03-02-01
RESPONSE TO RESISTANCE AND FORCE OPTIONS

ISSUE DATE: 31 December 2020 EFFECTIVE DATE: 15 April 2021
RESCINDS: 29 February 2020 version
INDEX CATEGORY: 03 - Field Operations
CALEA:
I.PURPOSE

This directive:

A.outlines the Department policy on response and force options and the expectations for members when
employing response and force options.

B.describes the concepts of Force Mitigation and the Department's commitment to de-escalation when
responding to all incidents to ensure effective police-public encounters.

C.outlines the various force options and the circumstances in which they are authorized when Department
members are met with resistance or threats.

D.satisfies CALEA Law Enforcement Standard Chapter 4.
ILPOLICY

A.Sanctity of Human Life. The Department's highest priority is the sanctity of human life. The concept of the
sanctity of human life is the belief that all human beings are to be perceived and treated as persons of
inherent worth and dignity, regardless of race, color, sex, gender identity, age, religion, disability, national
origin, ancestry, sexual orientation, marital status, parental status, military status, immigration status,
homeless status, source of income, credit history, criminal record, criminal history, or incarceration status.
Department members will act with the foremost regard for the preservation of human life and the safety of
all persons involved. A member's decision to use force will be made in accordance with G03-02, "De-
escalation, Response to Resistance, and Use of Force."

B.De-Escalation. Department members are required to use de-escalation techniques to prevent or reduce
the need for force, unless doing so would place a person or a Department member in immediate risk of
harm, or de-escalation techniques would be clearly ineffective under the circumstances at the time, in
accordance with G03-02, "De-escalation, Response to Resistance, and Use of Force.”

C.When Force is Authorized. Department members' use of force must be objectively reasonable,
necessary, and proportional to the threat, actions, and level of resistance offered by a person, under the
totality of the circumstances.
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D.Sworn members will, whenever possible, identify themselves as police officers prior to taking any police
action, unless identification would jeopardize the safety of the member or others or compromise the
integrity of an investigation.

E.Members will continually assess situations and determine:

1.if any use of force is necessary.

2.if the seriousness of the situation requires an immediate response or whether the member can employ the
Force Mitigation Principles or other response options.

3.the response or force option based on the totality of the circumstances and considering individualized
factors such as:

a.the person's age, disability, or physical condition (e.g., known, suspected, or perceived behavioral or mental
health condition; intellectual, developmental, psychiatric or physical disability;, vision, hearing, or
neurological impairment).

b.the risk posed by the person.

c.if the person is restrained, injured, or in crisis.

4.if the level of force employed should be modified based upon the person's actions or other changes in the
circumstances. The level of force will be de-escalated immediately as resistance decreases, provided that
the member remains in control and as safety permits.

F.Members will modify their force in relation to the amount of continued resistance offered by the person.

1.As the person offers less resistance, the member will immediately lower the amount or type of force used.

2.As the person increases resistance, the member may increase the amount or type of force used.

G.Consistent with the Department policy that all uses of force must be objectively reasonable, necessary, and
proportional, Department members will refrain from using force against a person who is secured and
restrained with handcuffs or other restraining devices (e.g., flexible restraining devices), unless the
member:

1.must act to prevent injury to the Department member, the restrained person, or another person,

2.must act to prevent escape, or

3.is compelled by other law enforcement objectives.

H.If the Department member is responding to an incident involving persons in need of mental health
treatment, the member will act in accordance with the Department directive titled "Responding to Incidents

Involving Persons In Need Of Mental Health Treatment."

lI.LPRINCIPLES OF FORCE MITIGATION





During all use of force incidents, when it is safe and feasible to do so, Department members will use the
principles of Force Mitigation to ensure effective police-public encounters. The concepts of Force Mitigation
include:

A.Continual Communication

1.Members will attempt to use verbal control techniques to avoid or minimize confrontations prior to, during,
and after the use of physical force.

2.When it is safe and feasible, members will use continual communication, including exercising persuasion,
advice, and instruction prior to the use of physical force.

3.Members should attempt to establish and maintain verbal communication in all police-public encounters and
to continually evaluate the effectiveness of that communication. Members will:

a.when practical, establish and maintain one-on-one communication where only one member speaks at a
time.

b.vary the level of assertiveness of their communication depending on the type of police-public encounter and
whether a serious crime has been committed or life or property is at risk.

c.when appropriate, employ trauma-informed communications techniques, including using a respectful tone
and acknowledging any confusion or mistrust by the person.

4.When encountering noncompliance to lawful verbal direction, when it is safe and feasible to do so,
members will consider:

a.adjusting their verbal communication or other communication techniques.
b.allowing a different member to initiate verbal communications.
NOTE:Members should refrain from giving simultaneous directions to avoid any potential conflicts.

c.requesting additional personnel to respond or making use of the specialized units and equipment available
through a notification to OEMC, as necessary and appropriate.

EXAMPLE:Members will, when practical, request assistance from specialized resources, such as a Crisis
Intervention Team (CIT) trained officer when encountering an individual in crisis, who exhibits
symptoms of known, suspected, or perceived behaviorial or mental health conditions.

d.whether the noncompliance is due to age, limited English proficiency or other language barriers, a medical
condition, disability, behavioral health crisis, or drug or alcohol use.

NOTE:Department members should be mindful that some persons may be physically or mentally less able to
respond to verbal direction or verbal control techniques due to a variety of circumstances, including,
but not limited to, the influence of alcohol or drugs, mental health or medical conditions, language
barriers, or vision, hearing, or neurological impairment.

5.When it is safe and feasible, members will provide a warning prior to the use of physical force.





B.Tactical Positioning

1.When it is safe and reasonable to do so, members should make advantageous use of positioning, distance,
and cover by isolating and containing a person, creating distance between the member and a potential
threat, or utilizing barriers or cover. Members will continuously evaluate the member's positioning, the

person's actions, and available force options.

2.Members should attempt to establish a zone of safety for the security of the responding members and the
public. The zone of safety can be established when:

a.the incident scene has been secured;
b.the scene can be continually monitored or adjusted to maintain safety;

c.the person does not pose a continuing threat to Department members or the public;

d.the person can be continually monitored; and

e.the person can be contained throughout the incident.

3.Members should provide for a safe and effective route for additional Department members and other
resources to approach the incident scene.

C.Time as a Tactic

1.When it is safe and reasonable to do so, members should use time as a tactic by slowing down the pace of
the incident.

2.In order to use time as a tactic, a zone of safety should be established for the security of responding
members and the public.

3.Using time as a tactic may:

a.permit the de-escalation of the person's emotions and allow the person an opportunity to comply with the
lawful verbal direction;

b.allow for continued communication with the person and the adjustment of the verbal control techniques
employed by the members; and

c.allow for the arrival of additional members, special units and equipment, and other tactical resources.

4. When it is safe and feasible to do so, Department members will allow persons to voluntarily comply with
lawful verbal direction (e.g., allowing for the opportunity to submit to an arrest before force is used).

IV.LEVELS OF RESISTANCE





A.Cooperative Person: a person who is compliant without the need for physical force, including individuals
lawfully and peacefully exercising their First Amendment rights (e.g., lawful demonstrations). The following
options are authorized when dealing with a cooperative person :

1.Police Presence

a.Police presence is established through identification of authority and proximity to the subject. Mere police
presence may result in compliant behavior by the person.

b.Police presence alone is the only option authorized for use with persons who are fully cooperative without
the need for further intervention.

2.\VVerbal Response

a.Verbal response consists of persuasion, advice, instruction, and warning in the form of verbal statements or
commands that may result in compliant behavior.

b.Whenever it is safe and feasible, members will attempt to de-escalate confrontations by utilizing verbal
control techniques prior to, during, and after the use of physical force.

B.Resister: a person who is uncooperative. Resisters are further subdivided into two categories (1) passive
resister; and (2) active resister.

1.Passive Resister : a person who fails to comply (non-movement) with verbal or other direction. In addition
to the options listed in Item IV-A for Cooperative Persons, the following options are authorized when dealing
with a passive resister:

a.Holding Techniques
Holding techniques include a firm grip, grabbing an arm, wristlocks, and come-along holds (i.e., escort holds
that are not elevated to compliance techniques), as well as any combination of the above.

b.Compliance Techniques

Compliance techniques are designed to amplify nonimpact pressure and increase the potential for
controlling a passive resister.

(1)The goal of applying joint manipulation and pressure point techniques to pressure sensitive areas of the
body is to elicit and maintain established control through non-impact pressure compliance.

(2)Using a Long Range Acoustic Device (LRAD) to emit high-decibel focused sound waves to cause
discomfort. Any use of the LRAD fo emit high-decibel focused sound waves to cause discomfort requires
authorization from the Superintendent or his or her designee.

NOTE:The LRAD is not considered a use of force when used to deliver verbal messages or warnings at a
decibel level not intended to cause discomfort.

c.Control Instruments





Control instruments are designed to amplify nonimpact pressure in order to increase the potential for
controlling a passive resister. These instruments are placed mainly on the sensors of the skin covering
bone. Control instruments are tools (e.g., baton) applied to joints and pressure sensitive areas of the body
with non-impact pressure.

d.Oleoresin Capsicum (OC) Spray and Capsaicin || Powder Agent Deployment

Oleoresin Capsicum and Capsaicin Il powder are highly inflammatory agents that occur naturally in
cayenne peppers. The use of OC spray and Capsaicin Il powder agent is intended to increase control by
disorienting the passive resister and interfering with the passive resister's ability to resist arrest.

(1)Oleoresin Capsicum is only authorized to use against the two types of passive resisters described below
AND only after the required authorization is received. No other use of oleoresin capsicum is authorized
against passive resisters.

(a)Occupant(s) of a motor vehicle who is passively resisting arrest and only after obtaining authorization from
an on-scene supervisor of the rank of sergeant or above.

(b)Noncompliant groups, crowds, or an individual taking part in a group or crowd (e.g., demonstrations,
celebrations), only after obtaining authorization from the Superintendent or his or her designee.

(2)Capsaicin Il powder agent deployment is an authorized force option against passive resisters who are part
of noncompliant groups or crowds only when used for area saturation and only after obtaining
authorization from the Superintendent or his or her designee.

NOTE:Only Department-issued Capsaicin Il powder agent projectiles and launchers may be used and only
after the member has received Department-authorized training in their safe handling and deployment.

(3)For further guidance and restrictions on the use of OC spray, members will refer to the Department
directive titled "Oleoresin Capsicum (OC) Devices and Other Chemical Agent Use Incidents."

2. Active Resister: a person who attempts to create distance between himself or herself and the member's
reach with the intent to avoid physical control and/or defeat the arrest.

a.This type of resistance includes, but is not limited, to evasive movement of the arm, flailing arms, and full
flight by running.

b.Active resistance includes attempting to avoid apprehension and failing to comply with a sworn member's
orders to reveal themselves.

c.In addition to the options authorized in Items IV-A and IV-B-1 for Cooperative Persons and Passive
Resisters, the following options are authorized when dealing with an active resister:
(1)Stunning

Stunning is diffused-pressure striking or slapping an active resister to increase control by disorienting an
active resister and interfering with his or her ability to resist.

(2)Oleoresin Capsicum (OC) Spray





Oleoresin Capsicum is an authorized force option against active resisters. If the active resister is part of a
group or crowd, OC Spray is authorized only after obtaining approval from the Superintendent or his or her
designee.

(3)Takedown

The act of physically directing an active resister to the ground to limit physical resistance, prevent escape,
or increase the potential for controlling an active resister.

(4)Canines Used by Canine Handlers

A canine under the control of a canine handler is an authorized force option when used consistent with the
provisions of the Department directive titled "Canine Use Incidents."

(5)Taser

(a)The Taser is a device used to control and subdue an active resister through the application of electrical
impulses that override the central nervous system and cause uncontrollable muscle contractions.

(b)Only Department-issued Tasers may be used and only after the member has received Department-
authorized training in their safe handling and deployment.

(c)Using the Taser to drive stun an active resister is prohibited.

(d)For further guidance and restrictions on the use of a Taser, members will refer to the Department directive
titled "Taser Use Incidents."

C.Assailant : a person who is using or threatening the use of force against another person or himself/herself
which is likely to cause physical injury. Assailants are further subdivided into two categories: (1) a person
whose actions are aggressively offensive with or without weapons and (2) a person whose actions
constitute an imminent threat of death or great bodily harm to a Department member or to another person.

1.The person's actions are aggressively offensive with or without weapons. This category may include an
assailant who is armed with a deadly weapon but whose actions do not constitute an imminent threat of
death or great bodily harm.

a.In addition to the options authorized in Items IV-A and IV-B for Cooperative Persons and Resisters, the
following options are authorized when dealing with this type of assailant:
(1)Direct Mechanical

Direct mechanical techniques are forceful, concentrated striking movements such as punching and kicking,
or focused pressure strikes and pressures. These techniques can be combined with take-downs or pins
against the ground or other objects.

(2)Impact Weapons

Impact weapons are designed to establish control by means of applying mechanical impact to an assailant
in order to disable elements of his or her musculoskeletal structure.





(a)Members will avoid the use of flashlights, radios, firearms, or any item not specifically designed as an
impact weapon, unless reasonably necessary and no other practical options are available.

(b)For further guidance and restrictions on the use of impact weapons, members will refer to the Department
directive titled "Baton Use Incidents."

(3)Impact Munitions

(a)lmpact munitions are projectiles intended to impact and incapacitate a potentially dangerous assailant from
a safe distance, thereby reducing resistance and gaining compliance while reducing the probability of
serious injury or death.

i.Capsaicin Il powder agent projectiles fired from a powder agent deployment system is considered an impact
munition.

ii.The use of Capsaicin Il powder agent projectiles as an impact munition requires authorization from the
Superintendent or his or her designee.

(b)Only Department-issued impact munitions may be used and only after the member has received
Department-authorized training in their safe handling and deployment.

2.The person's actions constitute an imminent threat of death or great bodily harm to a Department member
or to another person. In addition to the options authorized in ltems IV-A, IV-B, and IV-C-1 for Cooperative
Persons, Resisters, and Assailants, firearms and other deadly force responses are authorized when dealing
with this type of assailant.

a.For further guidance and restrictions on the use of deadly force as a last resort, members will refer to
Department directive titled "De-escalation, Response to Resistence, and Use of Force."

b.For further guidance and restrictions on the use of firearms, members will refer to Department directive
titled "Firearm Discharge Incidents - Authorized Use and Post-Discharge Administrative Procedures."

c.Department members are prohibited from using deadly force against a person who is a threat only to
himself, herself, or property.

V.POST-USE OF FORCE POSITIONING AND MONITORING

A.Department members engaged in the use of force or application of authorized restraining devices are
reminded of the dangers involved with positional asphyxia and will refer to the Department directive titled
"Restraining Arrestees" for specific procedures concerning the physical restraint of persons in Department
custody.

B.After gaining control of a person, members will:

1.avoid sitting, kneeling, or standing on a subject's chest, which may reduce the person's ability to breathe.

2.position the person in a manner to allow free breathing. Whenever feasible, the person will not be forced to
lie on his or her stomach.






3.monitor a person until transported to a secure location.

4.request and offer medical aid to any injured Department member or person consistent with the procedures
outlined in the Department directive titled "De-escalation, Response to Resistance, and Use of Force."

(Items identified with italics/double underline have been added or revised.)

David O. Brown
Superintendent of Police
T20-120 MWK/TSS
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 01           IN THE UNITED STATES DISTRICT COURT

             FOR THE NORTHERN DISTRICT OF ILLINOIS

 02                     EASTERN DIVISION

 03  

     AIDAN O'BRIEN,            )

 04                            )

                     Plaintiff,)

 05                            )

               -vs-            )  No. 20 CV 2260

 06                            )

     THE CITY OF CHICAGO,      )

 07  OFFICER BROWN STAR #6158, )

     OFFICER DAVIS STAR #15630,)

 08  OFFICER SHRAKE STAR #1553,)

     AND AS-YET-UNKNOWN CHICAGO)

 09  POLICE OFFICERS,          )

                               )

 10                 Defendants.)

 11  

 12            Deposition of DAVID SWEENEY taken before

 13  CYNTHIA A. SPLAYT, CSR No. 084.003295, taken remotely

 14  via Zoom videoconference, pursuant to the Federal

 15  Rules of Civil Procedure for the United States

 16  District Courts pertaining to the taking of

 17  depositions, commencing at the hour of 10:58 a.m. CST

 18  on the 11th day of July, A.D., 2022.

 19  

 20  

 21  

 22  

 23  

 24  
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 01  APPEARANCES (Via Zoom):

 02           SHAMBEE LAW OFFICE, LTD.

              By:  MS. JUNEITHA SHAMBEE

 03           701 Main Street, Suite 201A

              Evanston, IL  60202

 04           (773) 741-3602

              juneitha@shambeelaw.com

 05  

                 Appeared on behalf of the Plaintiff;

 06  

 07           CITY OF CHICAGO DEPARTMENT OF LAW

              FEDERAL CIVIL RIGHTS LITIGATION DIVISION

 08           By:  MS. MICHELE McGEE

              Two North LaSalle Street, Room 420

 09           Chicago, IL  60602

              (312) 744-6776

 10           michele.mcgee@cityofchicago.org

 11              Appeared on behalf of the Defendants.

 12  

 13  

 14  

 15  

 16  

 17  

 18  

 19  

 20  

 21  

 22  

 23  REPORTED BY:  CYNTHIA A. SPLAYT, CSR

 24  CSR NO.:  084.003295
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 01                    EXAMINATION INDEX

 02  

     WITNESS                                      PAGE

 03  

     DAVID SWEENEY

 04  

 05  Direct Examination by Ms. McGee                4

     Cross-Examination by Ms. Shambee             183

 06  Redirect Examination by Ms. McGee            240

 07  

 08  

                         EXHIBIT INDEX

 09  

                                 MARKED FOR IDENTIFICATION

 10  

     Sweeney Deposition Exhibit

 11  

     A   David Sweeney's Expert Report and  CV         17

 12  

     B   D.T. Sweeney Consulting, LLC 2022 Expert

 13      Witness Rates                                 46

 14  C   Chicago Police Department General Order

         G03-02-01                                    159

 15  

 16  NOTE:  Exhibits attached.

 17  

 18  

 19  

 20  

 21  

 22  

 23  

 24  
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 01            THE COURT REPORTER:  Before we proceed,

 02  pursuant to FRCP 30(b)(4) regarding remote electronic

 03  means depositions, I will ask counsel to agree on the

 04  record that there is no objection to this Certified

 05  Shorthand Reporter administering a binding oath to

 06  the witness remotely.

 07                 Counsel, please state your name, the

 08  party you represent and your agreement on the record.

 09            MS. SHAMBEE:  Attorney Juneitha Shambee.  I

 10  represent Aidan O'Brien in this matter.

 11            THE COURT REPORTER:  And do you agree?

 12            MS. SHAMBEE:  I agree.  Yes.

 13            MS. McGEE:  Michele McGee for Defendants.

 14  No objection.

 15            THE COURT REPORTER:  And, Mr. Sweeney,

 16  please raise your right hand to be sworn.

 17                           (Witness sworn remotely.)

 18                      DAVID SWEENEY,

 19  called as a witness herein, having been first duly

 20  sworn, was examined upon oral interrogatories and

 21  testified as follows:

 22                    DIRECT EXAMINATION

 23  BY MS. McGEE:

 24      Q.    All right.  Let the record reflect that
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 01  this is the discovery deposition of David Sweeney

 02  being taken pursuant to notice in the matter of

 03  Aidan O'Brien versus City of Chicago, et al., 20 CV

 04  2260, currently pending in the Northern District of

 05  Illinois.  This deposition is being taken pursuant to

 06  the Federal Rules of Civil Procedure and local

 07  relevant rules.

 08                 Sir, my name is Michele McGee.  I

 09  represent each of the Defendants in this matter, and

 10  I'll ask Ms. Shambee to introduce herself for the

 11  record.

 12            MS. SHAMBEE:  Again, for the record,

 13  Attorney Juneitha Shambee, and I represent the

 14  Plaintiff in this matter.

 15  BY MS. McGEE:

 16      Q.    All right.  I'm going to go over a few

 17  grounds rules that we're going to follow today.

 18                 First of all, if you have any

 19  questions about what I'm asking you, if you don't

 20  understand what I'm saying or if there's some type of

 21  technology problem where you can't hear me or you're

 22  not hearing everything I'm saying, I want you to let

 23  me know.  If you answer any question that I ask of

 24  you today, I'm going to assume that you both heard
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 01  and understood that question.  Does that make sense?

 02      A.    Yes, it does.

 03      Q.    Okay.  Today, it's going to be important

 04  that you answer out loud with words because our court

 05  reporter cannot transcribe nonverbal gestures.  She

 06  cannot transcribe uh-uhs or uh-huhs, so I will need

 07  you to answer with words today.  Does that make

 08  sense?

 09      A.    Yes, it does.

 10      Q.    Okay.  The reporter can only transcribe one

 11  of us speaking at a time, so I'm going to ask you to

 12  let me finish my question in its entirety before

 13  answering.  Similarly, I'm going to allow you to

 14  finish your answer in its entirety before asking the

 15  next question.  Okay?

 16      A.    That sounds fine.

 17      Q.    If at any time you need a break, just let

 18  me know.  The only thing I am going to ask is if

 19  there is a question pending, I'm going to ask you to

 20  answer that question before we take the break, but,

 21  otherwise, anytime that you need a break for whatever

 22  reason whatsoever, just tell me you need a break.

 23  Okay?

 24      A.    That sounds good.
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 01      Q.    Okay.  All right.  Do you have any

 02  documents before you today, like, as you're seated at

 03  your work space there?

 04      A.    Yes, I do.

 05      Q.    Okay.  What documents do you have before

 06  you today?

 07      A.    I have items that Ms. Shambee sent to me,

 08  and those include a couple video files, the report

 09  that I wrote and the police officer's report.

 10      Q.    Okay.  So if at any time during the

 11  deposition I ask you a question and you are planning

 12  to refer to either a document that's on your computer

 13  screen or a written document that might be printed

 14  before you, I'm just going to ask that you let me

 15  know that you're looking at that document as you're

 16  giving the answer.  Since we are not in the same

 17  physical location, if you're just going to narrate

 18  what you're doing, that would be helpful for

 19  everyone.  Okay?

 20      A.    That sounds fine.

 21      Q.    Okay.  Have you given a deposition before?

 22      A.    Yes, I have.

 23      Q.    How many depositions have you given before?

 24      A.    Four, I believe.
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 01      Q.    Okay.  And the four depositions that you

 02  gave, were these cases where you were retained as an

 03  expert witness or were any of these depositions from

 04  your employment as a police officer?

 05      A.    The four that I referenced were from my

 06  work as an expert witness.

 07      Q.    Okay.  Have you given -- sorry.  Go ahead.

 08      A.    Yeah.  There was -- there was depositions

 09  that I provided as a police officer as well.  I think

 10  they mostly dealt with administrative traffic

 11  matters, like DUIs and things like that.  Most of my

 12  legal testimony was on the stand, but I believe -- I

 13  do remember some depositions, but nothing that really

 14  stands out.

 15      Q.    So let's talk about the four depositions as

 16  an expert witness.  What type of cases were those?

 17      A.    I'm going to refer to my -- okay.  So I

 18  see, actually, three here, so this would be the

 19  fourth.

 20      Q.    Okay.

 21      A.    Two of them were traffic fatality

 22  collisions, and one was a sexual harassment case out

 23  of Spokane.  Sorry.  Going back to the collisions,

 24  one was Nampa, Idaho.  The other one was Big Horn
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 01  County Montana, and then the sexual harassment case

 02  was in Spokane County, Washington.

 03      Q.    Now, the two traffic fatality collisions,

 04  were these cases involving some type of police

 05  department or law enforcement?

 06      A.    Yes, they were.

 07      Q.    Okay.  And were these traffic collisions as

 08  a result of some type of police pursuit?

 09      A.    Yes.  Both were a result of a police

 10  pursuit.

 11      Q.    The sexual harassment case, was this a

 12  police-involved case as well?

 13      A.    Yes, it was.

 14      Q.    And the plaintiff in that case, can you

 15  describe that person's relationship to the police

 16  department that was sued?

 17      A.    Yes.  He was a former employee.  He since

 18  left Spokane County and went to work for the city of

 19  Spokane, so he was experiencing -- you know, now that

 20  I think about it, it was not sexual harassment.  It

 21  was racial harassment.  He experienced some

 22  harassment within the department that he felt led to

 23  his effective dismissal from the department, so he

 24  left and then brought suit against Spokane County.
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 01      Q.    And so with respect to -- let's talk first

 02  about the Spokane County case.  What was the scope of

 03  your expert opinion?  What were the topics that you

 04  were retained to give an opinion on?

 05      A.    When I was with the Seattle Police

 06  Department as a detective sergeant, I worked for

 07  several years investigating EEO, equal employment

 08  opportunity cases, so I have a lot of training and

 09  experience in investigating EEO matters, specifically

 10  in this case, racial harassment.

 11                 So the individual said that because of

 12  the actions of a supervisor, he felt racially

 13  harassed within the department, and then he also felt

 14  that the department did not adequately protect him as

 15  a whistleblower by making his complaint public to the

 16  department so that everyone knew he was the one that

 17  complained, and this led to this -- I can't

 18  remember -- I think it was a sergeant that got fired,

 19  so it was -- it had a lot of notoriety within the

 20  Spokane County Police Department -- I guess that's

 21  the sheriff's department.  Spokane County Sheriff's

 22  Department.

 23      Q.    And then for the case that you had in Nampa

 24  County -- Nampa County or Nampa, Idaho?
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 01      A.    Nampa is a city in Idaho.

 02      Q.    Okay.  Tell me about the scope of your

 03  opinion in that case.

 04      A.    In that case, there was a high-speed police

 05  pursuit of a subject that was wanted for a traffic

 06  violation.  The individual was in a truck and

 07  speeding over a bridge at probably over 100 miles an

 08  hour, if I remember correctly, and ran into a

 09  Mustang, basically, cutting the vehicle in half, and

 10  the two people inside died as a result of the

 11  collision.

 12      Q.    And the case you had in Big Horn County,

 13  Montana, what was the scope of your opinion in that

 14  case?

 15      A.    That was a similar one where there was a

 16  police pursuit of a driver.  The passenger was

 17  ejected from the vehicle after a collision and died

 18  at the scene, and the lawsuit was against Big Horn

 19  County for an improper pursuit which led to the

 20  death, and in both these cases, I felt that the

 21  police pursuits were excessive, that the crime that

 22  the individuals were wanted for did not necessitate a

 23  high-speed pursuit such as both of these.

 24      Q.    Okay.  Have you ever testified in court?
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 01      A.    Many times.

 02      Q.    Have you ever testified in court as a

 03  retained expert?

 04      A.    No.  None of my expert witness cases have

 05  made it to trial, and I think COVID probably had

 06  something to do with that, but, also, a lot of cases,

 07  as you know, settle out of court, so I have not

 08  actually testified in court as a witness, expert

 09  witness.

 10      Q.    When you were hired as an expert witness,

 11  are you normally hired by the plaintiffs' side or the

 12  defense side?

 13      A.    I've been hired by both.

 14      Q.    What percentage of your work is

 15  plaintiff-based?

 16      A.    I'm going to refer to my CV, which is at

 17  the end of my expert witness report.  I would say

 18  it's about 70 percent plaintiff, maybe 30 percent

 19  defendant.

 20      Q.    Have you been retained as an expert for any

 21  noncivil cases?  So have you ever been retained as an

 22  expert for a criminal case?

 23      A.    Again, looking at my CV, make sure the

 24  question -- you want to know if I've been retained as
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 01  an expert for a criminal case?

 02      Q.    Yeah.  For any type of noncivil case, so

 03  criminal would be --

 04      A.    Understood.

 05      Q.    -- one example or perhaps an administrative

 06  hearing, something that's a noncivil case.

 07      A.    All of these look like civil cases that I

 08  can see.

 09      Q.    Okay.

 10      A.    So no criminal work as an expert witness.

 11      Q.    When was the last time you testified in

 12  court as a police officer?

 13      A.    The last time I remember was probably maybe

 14  2014 when I was a sergeant in SPD SWAT.

 15      Q.    And this is in the state of Washington?

 16      A.    Yes, it is.

 17      Q.    Have you ever testified in court in the

 18  state of Illinois?

 19      A.    No.

 20      Q.    And what type of case did you testify in in

 21  2014?

 22      A.    There was an inquest jury convened in order

 23  to determine the facts surrounding a police-officer

 24  shooting of an armed suspect.  We were dealing with
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 01  him on a SWAT operation, and he pointed his weapon at

 02  the SWAT officer and was shot as a result and then

 03  later died, so I was brought in as the sergeant who

 04  was in charge of the scene to give information about

 05  the facts of the case.

 06      Q.    Prior to that testimony, how long had it

 07  been since you testified in court?

 08      A.    I do remember some other criminal case

 09  testimonies when I was a sergeant in SWAT between

 10  2010 and 2014.  I don't remember what they are right

 11  now, but those were probably the prior times.

 12                 I think after I was promoted to

 13  lieutenant in 2015, I was never called to testify

 14  after that because you're mostly supervising the work

 15  of others rather than doing the work so to speak, so

 16  you don't get called to testify as often.

 17                 But I do remember some criminal court

 18  testimony that I gave as an SPD SWAT sergeant, but I

 19  couldn't tell you what the cases are right now.  They

 20  were some criminal matters, I'm sure.

 21      Q.    Have you ever been a defendant to any

 22  litigation?

 23      A.    Long ago, perhaps 25 to 30 years, I was

 24  sued by a constitutionalist, someone that believes
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 01  that the laws of the state, county and the nation do

 02  not apply to him, and it was after a simple traffic

 03  stop for a DUI, so I was sued for that as a

 04  defendant, but I believe it was dismissed in court.

 05      Q.    Was this in the state of Washington?

 06      A.    Yes, it was.

 07      Q.    Was it a federal or a state court case?

 08      A.    I think he brought federal suit, if I

 09  remember correctly.  I'm pretty sure it was federal.

 10      Q.    And was that the only time you've been a

 11  party to litigation?

 12      A.    That's the only thing that comes to mind

 13  right now.  Correct.

 14      Q.    Have you ever sued anyone?

 15      A.    I don't believe -- in 1985, I was the

 16  victim of a motorcycle accident, and I don't remember

 17  if I sued.  The attorney negotiated a settlement.

 18  There might have been a lawsuit, but it could have

 19  also been a threat of lawsuit.  It was a long time

 20  ago.  I don't -- I don't remember that much about the

 21  legal proceedings.

 22      Q.    Sure.  I mean, 1985 is a couple years -- a

 23  couple years back.

 24      A.    Yes, it was.
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 01      Q.    I still remember 1985, if that makes you

 02  feel better.

 03      A.    Oh, good.  I'm glad.

 04      Q.    All right.  Tell me what you did to get

 05  ready for the deposition today.

 06      A.    Sure.  Obviously, prior to working with

 07  Ms. Shambee, I reviewed all of the material that she

 08  sent me, and again, referring to my report, she sent

 09  me the original filed Complaint, the Chicago Police

 10  Department Incident Report, the Chicago Police

 11  Department Arrest Report and two body-worn videos,

 12  one from Officer Davis and one from Officer Brown.

 13  It looks like I mistitled those in section -- line 4

 14  and line 5 on my report, but one was Davis and one

 15  was Brown.  So in preparation for our deposition

 16  today, I watched both videos, and I reviewed my

 17  report that I made.

 18      Q.    Okay.  All right.  So I want to -- I'm

 19  going to show a document to you on screen.  Give me

 20  one second.  All right.  Can everyone see this

 21  document?

 22      A.    Yes.

 23            MS. McGEE:  Okay.  So I'm going to mark

 24  this as Exhibit A.  Just for the record, this is a
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 01  17-page document, which includes what purports to be

 02  your report, and then on page 12, it begins with your

 03  curriculum vitae.

 04                         (Sweeney Exhibit A marked for

 05                          identification.)

 06  BY MS. McGEE:

 07      Q.    Is this your complete CV?  I'm going to

 08  scroll down so you can see it.

 09      A.    Yes, it is.

 10      Q.    Is there anything that's not on the CV that

 11  you wish to add to the CV at this point in time?

 12      A.    If it's important, I could look at my

 13  current CV.  I probably added a few cases, maybe one

 14  or two since working with Ms. Shambee, but I'm not

 15  positive of that.

 16      Q.    Okay.  When you say "added a few cases,"

 17  are you talking about adding a few cases to your

 18  expert witness case list?

 19      A.    Correct.

 20      Q.    Okay.

 21      A.    These were not any depositions or legal

 22  testimony, but I might have added a case or two since

 23  then.

 24      Q.    Okay.  And do you have access to that
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 01  information now?

 02      A.    Yes, I do.

 03      Q.    Okay.  So why don't you take a look at that

 04  information now.  I'm on now on page 16 with your

 05  expert witness cases, and it looks like these go

 06  through May of 2022.

 07      A.    All right.

 08      Q.    So if there is anything to add, let me

 09  know.

 10      A.    I'm comparing the two right now, and,

 11  actually, they look identical, so I don't have

 12  anything specific.  I believe since then, I may have

 13  consulted with some people, different organizations,

 14  but I have not written anything or added anything of

 15  note to the case, so what you see there is an

 16  accurate representation of my CV.

 17      Q.    Okay.  Got it.

 18                 All right.  So I know in your -- your

 19  report, you indicate that you've -- you've authored

 20  one article, is that correct?

 21      A.    Yes.

 22      Q.    Tell me about that article.

 23      A.    It was an article about de-escalation,

 24  about the skills that a police officer needs in order
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 01  to successfully negotiate their way through a

 02  high-stress environment and the importance of -- it

 03  was designed primarily for attorneys who might

 04  represent municipal clients, and the advice that I

 05  gave was to make sure that if you work with a

 06  municipality, that you meet with the leaders of that

 07  department, whatever it might be, city or county, and

 08  make sure that they have a de-escalation policy, make

 09  sure that they have a section in their manual about

 10  de-escalation, make sure that they train on what

 11  benefits can come from de-escalation rather than

 12  resolving an incident through use of force, so that

 13  was the emphasis of the article.

 14      Q.    And how did the article come about?  Were

 15  you asked to write it or did you volunteer to write

 16  it?

 17      A.    Yes, I was.

 18      Q.    Okay.  Who asked you to write it?

 19      A.    My wife happens to be the executive

 20  director of the Washington Defense Trial Lawyers

 21  Association.

 22      Q.    Okay.

 23      A.    So she said would you like to write an

 24  article for our fall publication, and I said sure, so
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 01  obviously, I have a connection there, but she didn't

 02  help me write the article at all.  It was all my own

 03  words.

 04      Q.    Okay.  Is your wife a lawyer?

 05      A.    Yes, she is.

 06      Q.    Okay.  And what type of work does she do?

 07  Like what type of legal work?

 08      A.    As I said, she's the executive director of

 09  a legal foundation, so the Washington Defense Trial

 10  Lawyers Association assists defense attorneys across

 11  the state of Washington.  It's a legal organization

 12  that provides CLEs, lunchtime -- lunch and learns and

 13  annual meetings and board meetings, all those types

 14  of things.

 15      Q.    The article that you wrote, was this

 16  article peer-reviewed by anyone in your field of

 17  study?

 18      A.    No.

 19      Q.    Tell me about your educational background.

 20      A.    Sure.  It's a wide and varied tale.  I

 21  started at Shoreline Community College, and before I

 22  finished my two year AA, Associate's of Arts degree,

 23  I was hired by the Seattle Police Department, so I

 24  always told myself that I could go back and finish my
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 01  AA, and I did about 12 years later, so I was probably

 02  in my late 30s at that point.

 03                 Fired up with the success of my

 04  educational achievements, I then was admitted to the

 05  University of Washington, so I received my B.A. in

 06  law, society and justice in -- I was in my 40s, so

 07  this must have been early 2000s, right.

 08                 And since then, when I left the

 09  Seattle Police Department in 2021, I retired in March

 10  2021, I took a job as the number 2 in command at

 11  Oregon State University.  We were starting a

 12  brand-new police department there, and they needed my

 13  assistance, so I thought I might as well take

 14  advantage of their educational incentive, and I am

 15  currently very close to achieving my Master's in

 16  public policy at Oregon State University.

 17                 I'm also a graduate of the

 18  Northwestern School of Police Staff & Command, a

 19  nationally recognized program which teaches police

 20  leaders across the country.  In fact, they liked me

 21  so much that they have added me to their faculty, so

 22  I'm an adjunct instructor for Northwestern

 23  University.

 24      Q.    And what do you teach at Northwestern?  Is
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 01  this Northwestern University or is this -- like

 02  Northwestern University in Evanston in Chicago,

 03  Illinois or this is a different university?

 04      A.    No.  It's a Northwestern University in

 05  Evanston, Illinois.

 06      Q.    Evanston, okay.

 07      A.    Yes.

 08      Q.    And what do you teach at Northwestern?

 09      A.    To be honest, I have not taught anything

 10  for them.  They have me signed up as an instructor

 11  for three or four different courses on police

 12  leadership, performance reviews and, I think,

 13  decision-making, so those are my upcoming classes,

 14  but I have not taught them yet, but I am -- I am an

 15  instructor.  I can call myself that.

 16      Q.    Okay.  Got it.  So you're officially an

 17  instructor but have not actually implemented that

 18  title, would that be a fair statement?

 19      A.    No, I have not.

 20      Q.    Okay.  Have you ever taught classes at any

 21  other place?

 22      A.    Other than with the Seattle Police

 23  Department, I taught a lot of classes.  I was

 24  involved for many years as the trainer for the
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 01  Seattle Police Department.  Outside of that, I have

 02  not taught in an educational setting.  It was

 03  strictly training settings, whether classroom or in

 04  the field for police officers.

 05      Q.    Okay.  What type of topics did you teach on

 06  at the Seattle Police Department?

 07      A.    I'm going to refer to my CV.

 08      Q.    Sure.

 09      A.    Because it has a nice list there.  Minimize

 10  my Zoom here, so I can see it.

 11                 All right.  So here's some of the

 12  topics that I have taught.  Equal employment

 13  opportunity or EEO; performance reviews for

 14  employees; early intervention for police officers;

 15  early intervention for police supervisors; effective

 16  supervision of police personnel; tactical

 17  de-escalation; care under fire; integrated tactics

 18  and use of force; active shooter and rapid

 19  intervention; crisis intervention training;

 20  postacademy training for new officers; Taser

 21  instructor; CPR instructor; emergency vehicle

 22  operations course; and legal standards for police and

 23  also --

 24      Q.    Any other -- I'm sorry.  Go ahead.
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 01      A.    The Seattle Police Department was under

 02  consent decree from the Department of Justice, so I

 03  also trained other local and federal police

 04  departments in crisis intervention, tactical

 05  de-escalation and use of force.  These were similar

 06  to but maybe expanded for a wider variety audience

 07  because they wanted to come --

 08                 Basically, it was kind of interesting.

 09  After Seattle became involved in the consent decree,

 10  we upped our standards, so the other departments now

 11  came to us and wanted to find out how are you doing

 12  this or what are you doing or what are you training,

 13  including the DOJ, Department of Justice.  So that

 14  was -- I won't say a lot of training, but I have

 15  trained other members from the law enforcement

 16  community.

 17      Q.    Okay.  What other police departments have

 18  you provided training for?

 19      A.    The only two that come to mind are,

 20  obviously, Seattle Police Department, I was there for

 21  34 years, and the last year at Oregon State

 22  University.

 23                 So I was tasked with starting our

 24  training program and training brand-new police

�0025

 01  officers, security officers, the police department

 02  there at Oregon State University, so we had a variety

 03  of training classes very similar to what I listed

 04  before.  Maybe not as extensive because it was our

 05  first year, so we have to walk before we can run, but

 06  a wide variety of training that I provided there for

 07  the department.

 08      Q.    Okay.  How many police officers are at

 09  Oregon State University?

 10      A.    I believe about 12.  Yes.

 11      Q.    Does that include you?

 12      A.    That included me, and I left there in March

 13  of this year, so I only worked there for a year.

 14      Q.    And why did you leave?

 15      A.    It was too far from family.  My family was

 16  still living here in Seattle, and I was living in

 17  Corvallis at Oregon State University, so we thought

 18  we might try it for a while, but it ended up being

 19  too -- I left my wife with too much work around the

 20  house and with our three children.

 21      Q.    All right.  And then since you left Oregon

 22  State University, have you had any other law

 23  enforcement jobs?

 24      A.    No.
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 01      Q.    All right.  So I want to talk a little bit

 02  about your time at the Seattle Police Department, so

 03  you told me just a few minutes ago you worked there

 04  for 34 years?

 05      A.    That's correct.  Not quite 34.  33 and a

 06  fraction.  33 1/2 or 33 3/4, but I call it around 34

 07  years.

 08      Q.    I feel like we can round up at that point,

 09  too.

 10      A.    I think so.  Thank you.

 11      Q.    All right.  So let's just say, to keep it

 12  simple, approximately 34 years at the Seattle Police

 13  Department.  You indicated before that you left

 14  pursuant to retirement?

 15      A.    That's correct.

 16      Q.    While you were at the Seattle Police

 17  Department, were you ever the subject of any

 18  disciplinary proceedings?

 19      A.    I remember two complaints in my 34 years.

 20  One was unfounded, and one I received a memo -- I

 21  think I received a memo in my file.

 22      Q.    When you say a memo in your file, is that

 23  like a written reprimand or something like that?

 24      A.    I don't think it rose to the level of
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 01  written reprimand, if I can remember correctly.

 02  There was no discipline that resulted.  It was a very

 03  minor complaint that didn't actually involve me, but

 04  I kind of got looped into it, so that's the only

 05  thing.  I think I remember a memo to remind me to do

 06  something, so we can go into it if you want, but it

 07  was -- it was fairly minor.

 08      Q.    What were they claiming was the issue?

 09      A.    I was the administrative lieutenant for the

 10  North Precinct.  Actually, I was the operations

 11  lieutenant for the North Precinct, which means you're

 12  the acting captain in many cases.  A citizen called

 13  to complain about officers' lack of response, and I

 14  remember discussing the issue with the citizen and

 15  saying, you know, we have to prioritize.  We have,

 16  you know, a certain number of calls that probably

 17  exceed the number of officers that we have, but, you

 18  know, we'll do our best, but you might have to wait,

 19  and they didn't appreciate the answer, so it was one

 20  of those silly things where it's true, but, perhaps,

 21  I could have phrased it better or made -- you know, I

 22  don't want to make promises that I couldn't keep --

 23      Q.    Yeah.

 24      A.    -- is, essentially, the way I viewed it, so
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 01  the memo served to remind me to, you know -- I don't

 02  know.  Would I pull an officer off the street to go

 03  directly to the citizen's house?  I probably wouldn't

 04  do it, so that was what the memo was.

 05      Q.    Got it.

 06      A.    But I have to say I disagreed with it

 07  because we have -- we had many more calls than the

 08  officers can handle, so our dispatch center did a

 09  good job of prioritizing calls, and if it was a crime

 10  in progress, especially a felony crime, you're,

 11  obviously, going to get top of the list.  Or a

 12  property crime or old crime that has already occurred

 13  and there's no suspects present, you might have to

 14  wait for the police response, so that's what it was.

 15      Q.    Did you grieve that or file any type of

 16  appeal?

 17      A.    No.

 18      Q.    Was it a grievable memo?

 19      A.    I believe I could have written to the chief

 20  of police after a year and asked that the memo be

 21  removed, but I considered it such a minor issue that

 22  I don't believe I ever did that.

 23      Q.    Are you currently certified as a law

 24  enforcement officer?
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 01      A.    When you are certified in the state of

 02  Washington, you have two years from the date of last

 03  service in order to rehire.  Now, as I talked about I

 04  went down to Oregon State University where I was also

 05  certified by the state of Oregon, so I think if I

 06  wanted to work for a law enforcement agency in the

 07  state of Washington right now, I believe I would

 08  still be able to be hired without returning to the

 09  police academy, so thinking this through in answer to

 10  your question, I believe I am certified to be a

 11  police officer in the state of Washington currently,

 12  but at some point, that will expire.

 13      Q.    When was the last time you worked as a law

 14  enforcement officer in the state of Washington?

 15      A.    March of 2021 was my last date with the

 16  Seattle Police Department.

 17      Q.    All right.  How many traffic stops would

 18  you estimate you've made as a police officer, either

 19  in Washington or in Oregon State?

 20      A.    I'm going to say around 3 to 4,000.  Yeah.

 21  3 to 4,000 would be my best guess.

 22      Q.    How many of these were in Oregon?

 23      A.    I did do some traffic enforcement there but

 24  not much.  Let's say five.
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 01      Q.    Okay.  So most of these were when you were

 02  with the Seattle Police Department?

 03      A.    That's correct.

 04      Q.    Okay.  And so of the 3 to 4,000 traffic

 05  stops that occurred when you were with the Seattle

 06  Police Department, was this when you were primarily a

 07  patrol officer or was it with other positions?

 08      A.    The two positions that I made the most

 09  traffic stops in, let's go with number 1 first.  That

 10  would be in the DUI squad.

 11                 So I served in DUI I believe -- I can

 12  tell you the years.  I need to look at my CV here

 13  again.  I was in DUI with the Seattle Police

 14  Department from 1998 to 1999.  During that time, I

 15  made 500 DUI arrests, so if you're going to get 500

 16  DUI arrests in the space of two years, you're going

 17  to do a lot of traffic stops.

 18                 So I worked at night, and, basically,

 19  I would stop any violation that I saw, and that's why

 20  I say that I've had probably 3 to 4,000 traffic

 21  stops.  Maybe a thousand of those would be as a

 22  patrol officer prior to that, but working in the DUI

 23  squad, I would stop any traffic violation, and if the

 24  person was sober, I would just give them a warning
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 01  and send them on their way.

 02                 So -- but if you -- but if you see

 03  certain violations that might lead you to believe

 04  that someone was intoxicated and/or you arrive at the

 05  window of the car and you find someone that had been

 06  drinking heavily -- now, it's not a crime to drink

 07  and drive in the state of Washington.  It's a crime

 08  to be intoxicated and drive, so many people I tested,

 09  roadside testing and things like that and determined

 10  that they were not intoxicated.  They were honest

 11  with their two beers is the usual answer that I got,

 12  and they were sent on their way.

 13      Q.    I'm sure that's the normal answer you got.

 14      A.    It is.  It is.  And they were sent on their

 15  way, but of those, oh, let's say 3,000 stops, 500 of

 16  them turned into DUI arrests.

 17      Q.    Okay.  And then you were on patrol prior to

 18  1998, is that my -- is my memory correct?

 19      A.    That's correct.  From 1987 to 1997, I

 20  mostly served as a patrol officer, and included in

 21  that was field training officer, so training

 22  brand-new police officers.

 23      Q.    So if we take out the handful of traffic

 24  stops from the Oregon State Police, would it be a
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 01  fair statement that you have not made any type of

 02  traffic stop in quite some time?

 03      A.    If we take out Oregon State University, you

 04  are correct.  My last traffic stops would have been

 05  as a SWAT sergeant between 2010 and 2014.

 06      Q.    Okay.  So excluding the Oregon State

 07  University, you said approximately five traffic

 08  stops, the last traffic stop you made in the state of

 09  Washington would have been 2014?

 10      A.    I think that's a good estimation, yes.

 11      Q.    Okay.  The Oregon State Police job, were

 12  you a campus police?  I don't know what you're

 13  considered to be with that police department.

 14      A.    The Oregon State University had a contract

 15  with the Oregon State Police, which would be their

 16  highway patrol for the state of Oregon.  That

 17  contract ended in 2020, and the university decided

 18  that they wanted to have their own police department,

 19  which is allowed by state statute, and so the

 20  university administrators started a brand-new police

 21  department, and it just so happens, I think this was

 22  somewhat random, but both the chief and I, the number

 23  1 and number 2, both came from the Seattle Police

 24  Department.
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 01      Q.    Okay.

 02      A.    So the chief is still there.  She was able

 03  to move and stay in Oregon, but myself, like I said,

 04  I worked there a year, and it was just too far from

 05  family, so -- and I ended that in March of 2022.

 06      Q.    Okay.  When you were at the Oregon State

 07  University Police Department, was your scope of -- I

 08  don't know if the word patrol, like, geographic area

 09  the campus itself?

 10      A.    That's correct.  In the state of Oregon,

 11  all police officers are authorized to enforce the law

 12  anywhere in the state, but, obviously, my focus was

 13  the campus there, a large campus at Oregon State

 14  University.

 15      Q.    Did you make any type of stops or arrests

 16  off campus?

 17      A.    I remember a couple for warrant suspects,

 18  possibly a theft suspect where the crime started on

 19  campus but then left campus, so -- but it's still

 20  within a very close geographic boundaries, so there

 21  might have been a couple of arrests, I believe.

 22      Q.    Okay.

 23      A.    Most of them were on campus.

 24      Q.    On campus.  Okay.
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 01                 And have you ever had to forcibly

 02  remove a motorist from a vehicle as part of any

 03  traffic stop?

 04      A.    Yes, I have.  Yes, I have.

 05      Q.    How many times?

 06      A.    I'm going to say ten, and that's kind of an

 07  estimate.  There's a couple I remember specifically.

 08  Most of them, I have a very vague recollection.

 09  Again, we're talking probably 30 years ago, so -- but

 10  ten would be my answer at this point.

 11      Q.    When was the most recent time that you had

 12  to forcibly remove a motorist from a vehicle?

 13      A.    That would have been between 2010 and 2014

 14  with SPD SWAT, and it is most likely that I was the

 15  supervisor and not actually forcefully removing the

 16  person now that I think about it.  The officers would

 17  have been doing that, but I would have been

 18  overseeing their forceful removal of a driver from a

 19  vehicle, so I can't actually say that I have done

 20  that with SPD SWAT.  It would be unlikely for me to

 21  remove someone from a vehicle.

 22            MS. SHAMBEE:  I apologize.  I apologize.  I

 23  was on mute.  I tried to object to this answer, but I

 24  didn't -- I didn't realize I was still on mute.  I'm,
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 01  like, wait, they're still talking.

 02            MS. McGEE:  Sorry.  Sorry, Juneitha.  We

 03  did not hear you.

 04            MS. SHAMBEE:  Yeah.  Objection to form.

 05  BY MS. McGEE:

 06      Q.    Okay.  All right.  So from 2010 to 2014

 07  when you were SPD SWAT, you would have supervised or

 08  been the supervisor on scene when other people

 09  removed a motorist from a vehicle involuntarily.  Am

 10  I describing your experience correctly?

 11            MS. SHAMBEE:  Same objection.

 12            THE WITNESS:  I believe that is probably

 13  the most accurate representation.  I can't

 14  remember -- there's nothing that jumps to mind, and

 15  it's most likely that I did the supervising and not

 16  the hands on; however, as SWAT sergeant with Seattle

 17  Police Department, you're expected to do everything

 18  that the officers do, so there might have been a time

 19  when I -- when I went hands-on with someone, but

 20  nothing is coming to mind, which means most likely

 21  that I was supervising rather than actually doing.

 22  BY MS. McGEE:

 23      Q.    So of the estimated two times that you

 24  believe that you've been on scene for the forcible
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 01  removal of a motorist from a vehicle, are all of

 02  these times as a SWAT supervisor or did you ever go

 03  hands-on?

 04            MS. SHAMBEE:  Same objection.

 05            THE WITNESS:  The -- most of the times that

 06  I actually went hands-on with someone would have been

 07  as a patrol officer or as a DUI officer, which is

 08  also a version of patrol officer.  You're still in

 09  uniform with a marked police car, but let's just say

 10  those two would probably be the bulk of my having to

 11  forcefully remove someone out of a police -- out of a

 12  citizen's car.

 13  BY MS. McGEE:

 14      Q.    And so when, approximately, would have been

 15  the last time that you -- you personally went

 16  hands-on to remove someone from a police car?

 17            MS. SHAMBEE:  Same objection.

 18            THE WITNESS:  So I guess we should

 19  differentiate, because you kind of picked up on

 20  something I said, too.  Are we saying removed from a

 21  police car or removed from their own car or does it

 22  matter?

 23  BY MS. McGEE:

 24      Q.    Well, I guess let's talk about them
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 01  separately.  When was the most recent time that you

 02  removed a motorist from their vehicle when they were

 03  refusing to get out?

 04            MS. SHAMBEE:  Same objection.

 05            THE WITNESS:  That would have to be in the

 06  '80s and '90s, and there's very little that is

 07  personally coming to mind.

 08  BY MS. McGEE:

 09      Q.    And when was the most recent time that you

 10  had to forcibly remove someone from a police vehicle

 11  when they were refusing to get out?

 12            MS. SHAMBEE:  Same objection.

 13            THE WITNESS:  I remember -- okay.  Sorry,

 14  Juneitha.

 15            MS. SHAMBEE:  That's okay.

 16            THE WITNESS:  I remember a couple times

 17  being called to a scene where officers had instances

 18  where either -- someone under arrest, and I remember

 19  sometimes where they're trying to get someone under

 20  arrest into a police car, which is a very difficult

 21  thing to do if someone doesn't want to go, and I've

 22  also been present a couple times when officers were

 23  trying to remove someone out of a police car that

 24  doesn't want to come out, so I remember a couple of
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 01  those.

 02                 Again, as a supervisor, I try to stand

 03  away from the situation so that I can observe what's

 04  going on and give direction and give orders, but I do

 05  remember not being afraid to jump in myself, and if

 06  someone -- if the legal standard required it, apply

 07  force and mostly pulling motions, obviously, to pull

 08  someone out of a police car, and I remember trying to

 09  put some people in a police car, too, so I guess

 10  that's the best answer I can give.

 11  BY MS. McGEE:

 12      Q.    Okay.  So let me ask you this.  Like when

 13  you were with the Seattle Police Department or the

 14  Oregon State University Police Department and you

 15  were trying to put what would be an arrestee into a

 16  police car --

 17      A.    Sure.

 18      Q.    -- was it your protocol to have that

 19  arrestee handcuff and protective pat down done before

 20  they're put into the car?

 21      A.    Yes.

 22      Q.    So all of the times that you just described

 23  to me where you had difficulty getting a suspect

 24  either into or out of a police vehicle, these are
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 01  times when the suspect is restrained by handcuffs?

 02      A.    Yes.  Particularly when talking about a

 03  police car into or out of, it seems like it was

 04  always someone in handcuffs.

 05      Q.    I mean, I assume that the Seattle Police

 06  Department and the Oregon State University Police

 07  Department had a protocol that before you put an

 08  arrestee into a police vehicle, they would be

 09  handcuffed and a protective pat down for

 10  officer-safety reasons would occur, is that a correct

 11  statement?

 12      A.    Yes, it is.

 13      Q.    Okay.  All right.  So have you ever given

 14  any type of trainings on techniques or procedures to

 15  remove a motorist from a vehicle when the motorist is

 16  refusing?

 17      A.    Yes, I have.

 18      Q.    Okay.  And when was the most recent time

 19  you gave that training?

 20      A.    That would have been between -- I would say

 21  2005 and 2021 is most of the time when I did adjunct

 22  training for the Seattle Police Department where I

 23  would train officers in using force, constitutional

 24  standards for the use of force as well as physical
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 01  standards on how best to safely remove someone from a

 02  car when they do not want to get out.

 03      Q.    And was this at the academy or --

 04      A.    Most of my training -- some of it was for

 05  new academy recruits.  Most of it was for experienced

 06  police officers who have graduated from the academy,

 07  and I might teach street skills, which would mean the

 08  training required for a police officer in order to

 09  perform the job on the street, so that's why I would

 10  call it street skills, so yes, experienced officers.

 11      Q.    Was this training in person or virtual or

 12  how was it conducted?

 13      A.    The training would be in person.

 14      Q.    Was this a lecture or hands-on training?

 15      A.    Hands-on training.

 16      Q.    All right.  So you never worked as a police

 17  officer in Chicago, Illinois, fair statement?

 18      A.    That is a fair statement.

 19      Q.    Have you ever attended any training at the

 20  Chicago Police Academy?

 21      A.    I have not.

 22      Q.    Have you ever given any trainings for the

 23  Chicago Police Department?

 24      A.    No.
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 01      Q.    Would it be a fair statement that as you

 02  sit at your work space today, you're not familiar

 03  with each and every training, policy or procedure

 04  that's in place at the Chicago Police Department?

 05      A.    I think that's a fair statement.  Most of

 06  my knowledge would come from reading through the

 07  Chicago Police Department manual online.  I don't

 08  recall any specific training with Chicago Police or

 09  being trained by Chicago Police, that's correct.

 10      Q.    Okay.  Have you ever been fired from any

 11  job?

 12      A.    I have not.

 13      Q.    Have you ever been asked to leave a job?

 14      A.    No, I have not.

 15      Q.    Now, in your experience as a police

 16  officer, has it been your observation that citizens

 17  can make a complaint against any police officer as

 18  they believe is important to them?

 19      A.    That is true.  I worked for two years as a

 20  detective sergeant in the Office of Professional

 21  Accountability, so I took a lot of complaints from

 22  citizens.

 23      Q.    Now, tell me about your company D.T.

 24  Sweeney Consulting, Limited.  When did you start
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 01  this?

 02      A.    I started that in 2017 I believe was my

 03  first case.  I didn't do too much with it in the

 04  intervening time.  I had a lot of other work

 05  responsibilities, so this is something that I've more

 06  pursued in the last couple years.  As I moved to and

 07  beyond retirement age for the state of Washington and

 08  considered my opportunities postpolice career, it

 09  seemed like something that I could do to help with

 10  police standards for whether defense or plaintiff.  I

 11  think that was my main goal.

 12                 And then, obviously, to provide

 13  something for me to do.  So I'm retired, but I didn't

 14  feel it was right to just be sitting around and let

 15  my wife do all the work.

 16      Q.    Okay.  Do you have any employees that work

 17  for you?

 18      A.    I do not.

 19      Q.    Okay.  And then when we looked at earlier

 20  today page 16 of 17 of Exhibit A, this is a complete

 21  and full list of the cases that you've consulted on

 22  since you established your company in 2017?

 23      A.    Yes, it is.

 24      Q.    Okay.  Now, for the cases that you've
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 01  consulted on that are on your expert witness cases

 02  list, did you ask for the advice or thoughts of any

 03  other person in forming any opinion that you gave in

 04  any of those cases?

 05      A.    The only person that comes to mind would be

 06  my wife, Maggie Sweeney, as an attorney, but by and

 07  large, it would be just more chitchat and talking.  I

 08  formed my own opinions, but sometimes we would talk

 09  about interesting constitutional questions or things

 10  like that as, you know, a couple both involved in the

 11  law might do, but I don't see any of these opinions

 12  that she helped me write or that she had an opinion

 13  on.  I might just talk about it more in general

 14  terms, so that's the only person that comes to mind.

 15  I will say without a doubt that these opinions were

 16  my own and that I arrived at my own conclusions and

 17  did my own writing.

 18      Q.    Did you talk to your wife about the O'Brien

 19  opinion in any way, shape or form?

 20      A.    I do not recall discussing this case with

 21  her other than we both visit and enjoy the city of

 22  Chicago, so I think she might have found it

 23  interesting that I was helping out an attorney from

 24  Chicago.
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 01      Q.    Okay.  And then you told me before that

 02  sometimes you've had chitchat with other individuals

 03  about the cases you've consulted on.  Did you have

 04  any chitchat with anyone about this case?

 05      A.    No.  The only chitchat would be my wife.

 06      Q.    Okay.  How much money did D.T. Sweeney

 07  Consulting make in 2020?

 08            MS. SHAMBEE:  Objection.  Form.

 09  BY MS. McGEE:

 10      Q.    You can answer.

 11      A.    In 2020, it looks like I only had one case

 12  that year.  That would have been -- well, that was an

 13  interesting case because the plaintiff, plaintiff's

 14  counsel contacted me for that case, and I did not

 15  find any fault on the actions of the officers from

 16  the city of Kent, and so I was not retained, so it

 17  would have been an initial four-hour retainer, which

 18  would have been $1,000, I believe.

 19      Q.    And how much money did you make in 2021 --

 20            MS. SHAMBEE:  Objection.  Form.

 21  BY MS. McGEE:

 22      Q.    -- at D.T. Sweeney Consulting?

 23            MS. SHAMBEE:  Same objection.

 24            THE WITNESS:  So I just did my taxes
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 01  earlier this year, and I think for 2021, my total was

 02  somewhere around $20,000, if I remember correctly.

 03  BY MS. McGEE:

 04      Q.    So let me ask you.  The list that you

 05  provided, which includes your testimony, have you

 06  consulted on other cases that are not included in

 07  this list?

 08      A.    No.  I'm fairly consistent in making

 09  sure -- well, let me take that back.  I'm consistent

 10  where I write opinions or engage in a deposition or I

 11  provide a written declaration, you're going to see it

 12  on this list here.  Most Courts want to know when

 13  you've actually testified or given a deposition, but

 14  I keep track myself on just cases I've helped out

 15  with.

 16                 I believe that there might have been a

 17  couple things where I consulted with different

 18  attorneys, whether plaintiff or defense, and maybe we

 19  didn't proceed through full case review.  I might

 20  have -- I'm sure there are some cases where I've

 21  talked over a case with an attorney, and they either

 22  didn't hire me or I couldn't help them or things like

 23  that.

 24                 But by and large, if I did some
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 01  consistent work for a plaintiff or for a defense

 02  counsel, then you'll see it listed here on this list.

 03      Q.    Okay.  How much money did you make at

 04  D.T. Sweeney Consulting in 2021?

 05            MS. SHAMBEE:  Objection.  Form.

 06            THE WITNESS:  I think I just answered.

 07  That was around 20,000

 08  BY MS. McGEE:

 09      Q.    So the $20,000 was for 2020 or 2021?

 10      A.    2021.

 11      Q.    Okay.

 12      A.    The 2020 was only the one case.

 13            MS. McGEE:  Got it.  All right.  So I'm

 14  going to show you Exhibit B.

 15                         (Sweeney Exhibit B marked for

 16                          identification.)

 17  BY MS. McGEE:

 18      Q.    I have on the screen Exhibit B.  Can you

 19  see this?

 20      A.    Yes, I can.

 21      Q.    All right.  Are these the rates that you're

 22  charging for this case?

 23      A.    That looks correct.

 24      Q.    Okay.  How many hours have you billed so
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 01  far for this case prior to today?

 02            MS. SHAMBEE:  Objection.  Form.

 03            THE WITNESS:  Let me go back.  It looks

 04  like $2,670.

 05  BY MS. McGEE:

 06      Q.    Have you issued invoices to Plaintiff yet?

 07            MS. SHAMBEE:  Objection.  Form.

 08            THE WITNESS:  Yes.

 09  BY MS. McGEE:

 10      Q.    Have you been paid?

 11      A.    I've issued -- yes, I have.

 12            MS. SHAMBEE:  Objection.  Relevancy.

 13            THE WITNESS:  Sorry.

 14  BY MS. McGEE:

 15      Q.    I'm sorry.  Yes, you've been paid?

 16      A.    Yes, I have.

 17            MS. SHAMBEE:  Same objection.

 18  BY MS. McGEE:

 19      Q.    And were you paid in the full amount that

 20  you were billed?

 21            MS. SHAMBEE:  Objection.  Relevancy.

 22  BY MS. McGEE:

 23      Q.    You can answer.

 24      A.    Yes, I was.
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 01      Q.    All right.  Have you ever worked with

 02  Ms. Shambee before?

 03      A.    No, I had not met her before.

 04      Q.    Does she contact you or did you contact

 05  her?

 06      A.    She contacted me.

 07      Q.    And how many times did you have

 08  communication with Ms. Shambee prior to issuing your

 09  opinion?

 10      A.    We exchanged e-mails and a couple phone

 11  calls.

 12      Q.    Anything else besides e-mails and a couple

 13  phone calls?

 14      A.    No.  We discussed deadlines and my

 15  qualifications and if I had any conflicts of

 16  interest, so it didn't take too long.  Like I say, a

 17  couple -- a couple phone calls, maybe even one or

 18  two, and a couple of e-mails.

 19      Q.    Now, when you were retained to give an

 20  opinion in this case, did you ask for documents and

 21  records?

 22      A.    Yes, I did.

 23      Q.    Okay.  And what specifically did you ask

 24  for?
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 01      A.    When I speak with an attorney and we talk

 02  about a case that has occurred, I generally ask for

 03  any of the relevant police documents, so I'm very

 04  familiar reading a police report, so I want to see

 05  any police reports.  I want to see any arrest

 06  records.  I would like to see any statements that the

 07  officer wrote, and nowadays, it's very common to have

 08  body-worn video and in-car video, so those might be

 09  something that I would request as well.

 10      Q.    So prior to forming -- I'm sorry.  Go

 11  ahead.

 12      A.    In this case, it appears that I looked

 13  up -- oh, and, by the way, I'm looking at my report.

 14  In this case, it looks like I looked up on my own

 15  sections of the online Chicago Police Manual, but

 16  it's very common for an attorney to send me their own

 17  copy of a police manual that they've received in

 18  discovery.

 19      Q.    So when you're retained as an expert

 20  witness and you ask for police reports and statements

 21  by the officers, is this because you think it's

 22  important to review all police reports and all

 23  statements of the officers prior to issuing an

 24  opinion?
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 01      A.    Not necessarily all reports and statements,

 02  but the statements and reports that pertain to the

 03  case at hand are certainly going to be very

 04  important.

 05      Q.    So it's important to you to look at any

 06  police report or officer statement related to the

 07  case that you're retained for?

 08      A.    Yes, it is.

 09      Q.    And you mentioned before that you also ask

 10  for video of the incident?

 11      A.    Yes.  That is a common request.

 12      Q.    And is it important to review all video of

 13  the incident prior to making your opinion and forming

 14  your opinion?

 15      A.    Video is interesting because, as you know,

 16  it's become more and more popular for police

 17  departments and sheriff's departments across the

 18  United States now to have video of an incident.

 19                 By and large, the bulk of my career, I

 20  reviewed police use of force without the advantage of

 21  video.

 22                 But, now, when the officers have the

 23  body-worn video, the in-car video and then, of

 24  course, a lot of citizens will record police activity
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 01  on their cell phones -- everyone's got a camera in

 02  their pocket -- it's definitely become more prevalent

 03  that you might have a video of an incident that took

 04  place.

 05                 Also, the other video that you'll

 06  often see is security video, let's say, from a

 07  building or from a grocery store or gas station,

 08  things like that.

 09                 So if an attorney has video of an

 10  incident, I think it's important to look at that

 11  video in order to help reach an opinion, yes.

 12      Q.    And in this case, you wanted to look at all

 13  of the video, all of the police reports related to

 14  the incident and all of the statements of the

 15  officers before forming your opinion?

 16      A.    I remember discussing with Ms. Shambee what

 17  information she had received in discovery, and I said

 18  something along the lines of yes, you know, send me

 19  what you have in this case, and it can help me with

 20  my review, yes.

 21      Q.    Okay.  Have you ever had a case where your

 22  opinion, you've read a police report and you're

 23  starting to form an opinion but then you watch the

 24  video and then your opinion changes?
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 01      A.    I can't think of any case that comes to

 02  mind that meets those qualifications.

 03      Q.    Okay.  You would agree that reviewing

 04  either the body-worn or a car camera video or even a

 05  bystander or security video could change your opinion

 06  depending on what's on that video?

 07      A.    Well, it's an interesting thing.  I'm going

 08  to refer back to the hundreds, if not thousands of

 09  hours of video that I've watched with the Seattle

 10  Police Department when it comes to reviewing force.

 11  There are times when you will find that what an

 12  officer perceived or what they saw or what they

 13  heard, they might write down in a written statement,

 14  and then later, you might look at a video and say

 15  this doesn't quite match up, but there's any number

 16  of reasons why it might not match up.  It could be

 17  misperception on the part of the officer.  Also, the

 18  camera does not see everything that the human eye

 19  sees, and it doesn't see it with the same quality.

 20  Sometimes the human eyes are inferior, and they don't

 21  see the same things the same way, so

 22  it's -- it's -- it's a long-winded answer to your

 23  question that there are times when what you read on

 24  the written report might not match up to what you see
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 01  on the video.

 02                 Now, let's move ahead to my consulting

 03  work.  I do not recall at this time any cases where I

 04  read a police report -- and that's usually what I do

 05  first.  I usually read before I watch video.  I don't

 06  recall any cases at this point where I read something

 07  and then looked at the video and it was in conflict

 08  with what I read.  Does that answer your question?

 09            MS. McGEE:  Yes.  It does.

 10                 All right.  So we've been going about

 11  an hour.  Does anyone need a break or do you want me

 12  to continue on?  I'm going to -- it's a good place to

 13  break now if someone needs a short break.  Keep

 14  going?

 15            MS. SHAMBEE:  It's up to you, Mr. Sweeney.

 16            THE WITNESS:  I think I'm doing fine.  I

 17  have my water here, so I'm good.

 18  BY MS. McGEE:

 19      Q.    Okay.

 20      A.    Thanks.

 21      Q.    All right.  So I want to talk about your

 22  opinion in this case.  So according to your report,

 23  you indicate that you reviewed Plaintiff's Complaint,

 24  the Incident Report for the case, the Arrest Report
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 01  for the case and two videos, a 12-minute video and a

 02  36-minute video?

 03      A.    That is correct.

 04      Q.    Okay.  And then you also looked at nine

 05  different either general or special orders from the

 06  Chicago Police Department's website?

 07      A.    That is correct.

 08      Q.    Okay.  So in the five documents, the

 09  Complaint, the Incident Report, the Arrest Report,

 10  the 12-minute video and the 36-minute video, these

 11  documents were provided to you by Ms. Shambee?

 12      A.    Yes, they were.

 13      Q.    And the general and special orders that you

 14  reviewed, these were located by you, not provided to

 15  you by Ms. Shambee?

 16      A.    That is correct.

 17      Q.    Okay.  All right.  And then we talked about

 18  this briefly.  I just want to clarify.  So for the

 19  12-minute and the 36-minute video, you have both of

 20  these videos attributed to Officer Davis.  Is

 21  that -- is that accurate or is one of those a typo?

 22      A.    That is a typo.  I believe -- and I'm going

 23  to look at my online files here.  I believe the

 24  longer video -- well, let me look and then I'll tell
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 01  you for sure.

 02      Q.    Sure.

 03      A.    It looks like the longer video, the

 04  36-minute video, if I actually look at the title of

 05  the video, it has redacted BWC, which is body-worn

 06  camera, for Brown, and the shorter video is

 07  Officer Davis, and that one is 12 minutes.  So Davis

 08  has the short one.  Brown has the longer one.

 09      Q.    Got it.

 10                 And so the listing both of them as

 11  Davis in your report is just a typo?

 12      A.    Yes, it is.

 13      Q.    Okay.  Now, what was your date of the

 14  online search of the Chicago police directives'

 15  website where you looked at the general and the

 16  special orders?

 17      A.    Looking at my invoice that I sent to

 18  Ms. Shambee, that was June 8th of 2022 where I

 19  studied relevant Chicago PD Manual sections for an

 20  hour.

 21      Q.    Were there any documents that you asked

 22  Ms. Shambee for that you did not receive?

 23      A.    I never heard definitively if there was an

 24  in-car video of the stop, so that could have been
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 01  helpful in reaching a decision, and I don't know if

 02  it was not available in discovery or if it was just

 03  not turned on at all, so I'm not sure on that case.

 04      Q.    So did you specifically ask for in-car

 05  camera video?

 06      A.    I don't recall if I specifically asked her

 07  for that.  I could -- if you want to, I could go back

 08  and look at our e-mails, but I actually don't recall

 09  asking for in-car video.  I believe that I wrote that

 10  in my -- sorry.  I believe I wrote that in my expert

 11  opinion that if the in-car video exists, it might be

 12  good to review because it provides that distant

 13  perspective of the whole traffic stop, and you can

 14  see more of the street and that idea.

 15      Q.    Okay.  So aside from wanting to see the

 16  in-car camera video, are there any other documents or

 17  videos that you either asked for or would have liked

 18  to have seen prior to issuing your opinion that you

 19  did not have access to?

 20      A.    I don't believe anything else.

 21      Q.    Did you ever talk to Aidan O'Brien or

 22  interview Aidan O'Brien prior to issuing your

 23  opinion?

 24      A.    I did not speak to Mr. O'Brien.
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 01      Q.    Okay.  All right.  So prior to giving your

 02  opinion in this case, have you ever given any expert

 03  opinions about the force needed to remove a

 04  noncompliant motorist from a motor vehicle?

 05      A.    Let me make sure I understand your

 06  question.  Are you saying as an expert witness, have

 07  I ever reviewed a case with a motorist being removed

 08  from a car?

 09      Q.    My word wasn't "reviewed."  Let me ask it a

 10  different way.

 11                 So I'm asking if prior to giving an

 12  opinion in this case, have you ever given an expert

 13  opinion about the use or type of force needed to

 14  remove a noncompliant motorist from a motor vehicle?

 15      A.    One case comes to mind, and I'm going to

 16  refer to my CV here.  I'll tell you which case it is.

 17  April of 2022, Sanchez versus City of Eugene.  In

 18  that case, I offered an opinion about removing -- I

 19  think also inserting and removing the handcuffed

 20  prisoner from the police car.

 21      Q.    Okay.  So this is Sanchez you said?

 22      A.    Yes.  April of 2022, Sanchez versus City of

 23  Eugene.

 24      Q.    Okay.  And so the Sanchez case involved
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 01  someone that was in custody?

 02      A.    That is correct.

 03      Q.    And that person was handcuffed?

 04      A.    Yes, they were.

 05      Q.    Have you ever given an expert opinion about

 06  the use or type of force required to remove a

 07  nonhandcuffed suspect from their particular motor

 08  vehicle?

 09      A.    I can't think of anything else other than

 10  that case, so no.

 11      Q.    Okay.  All right.  So let's -- let's talk

 12  about your opinion in this matter.  So in your

 13  opinions, one of your first opinions is that the

 14  Chicago police officers involved here are responsible

 15  for enforcing the traffic codes.  Is that a fair

 16  description of your opinion?

 17      A.    Yes, it is.

 18      Q.    Okay.  And so you would agree with me that

 19  the Defendant officers in this case were responsible

 20  for enforcing the traffic code?

 21      A.    I would agree with that, yes.

 22      Q.    Okay.  All right.  Your second opinion is

 23  you talk about the Defendant police officers

 24  instructed the Plaintiff to move his vehicle,
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 01  correct?

 02      A.    That is correct.

 03      Q.    And as part of this instruction, you make a

 04  point to say that the officers blew their air horn

 05  two times?

 06      A.    I did not see that on the video, but I got

 07  it from their police report, yes.

 08      Q.    Okay.  And so I mean, you have no reason to

 09  doubt that they blew the air horn two times, right?

 10      A.    That's correct.  I have no reason to doubt

 11  that.

 12      Q.    And you have no information from any source

 13  that says that anything about blowing the air horn

 14  two times is incorrect?

 15      A.    No, I have no other information to say

 16  that's incorrect.

 17      Q.    Okay.  So you would agree with me that when

 18  the officers were instructing Mr. O'Brien to move his

 19  vehicle and then they blew the air horn two times,

 20  they were enforcing the Rules of the Road?

 21            MS. SHAMBEE:  Objection to form.

 22            THE WITNESS:  Well, if we move down

 23  farther, I offer a discussion of the law that they

 24  were trying to enforce, and if you'll see my opinion
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 01  there in section D, we don't have enough information

 02  to tell for sure because they didn't list it in their

 03  police report, and as far as I know, we don't have an

 04  in-car video to see the traffic stop.

 05  BY MS. McGEE:

 06      Q.    So I guess my question is -- let me ask it

 07  a different way.

 08                 If Mr. O'Brien's car was blocking the

 09  roadway, the Defendant officers had every right to

 10  ask him to move his vehicle, correct?

 11            MS. SHAMBEE:  Objection to form.

 12            THE WITNESS:  Well, it's interesting.  Like

 13  I said, if you -- if you look at that time -- and I

 14  don't know if you want to get into this right yet,

 15  but according to the way the law is written, I'm not

 16  sure that they had that right or not.  I can't tell

 17  is my eventual answer.  Because it talks about

 18  whether there is vehicles on the side of the road or

 19  not and then it also talks about distance required

 20  for other vehicles to come around, so there's some

 21  information there that I don't have, so I couldn't

 22  offer a definitive opinion as to whether they had

 23  legal grounds to stop Mr. O'Brien.

 24  BY MS. McGEE:
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 01      Q.    Sure.  And I understand -- I understand

 02  that part, but my question to you is a little bit

 03  different, so if you could just pay attention.  My

 04  question is:  Assuming that Mr. O'Brien was blocking

 05  the roadway, the officers have the right to tell him

 06  to move along, right?

 07            MS. SHAMBEE:  Objection.  Form.

 08  Speculation.

 09            THE WITNESS:  Again, I'm listening

 10  carefully to what you are saying.  If the officers

 11  are going to enforce the law as it's written, there

 12  are some exceptions and there are some cases where it

 13  looks like, in my reading of this law, that

 14  Mr. O'Brien might not have been breaking the law, so

 15  I can't tell at this point.

 16  BY MS. McGEE:

 17      Q.    So you're saying that if Mr. O'Brien had

 18  been completely blocking the roadway, that the

 19  officers don't have the right to tell him to simply

 20  move along?

 21            MS. SHAMBEE:  Objection.  Asked and

 22  answered.  Badgering.

 23  BY MS. McGEE:

 24      Q.    You can answer.
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 01      A.    Understood.  All I can do at this point is

 02  read the law, and as I do this, you'll notice that

 03  there are some things that I don't know and possibly

 04  the officers don't know and none of us might know.

 05                 It says, "Outside a business or

 06  residence district, no person shall stop, park or

 07  leave standing any vehicle, whether attended or

 08  unattended, upon the roadway when it is practicable

 09  to stop, park or so leave such vehicle off the

 10  roadway, but..." -- so let me just stop right there

 11  in the halfway reading of that statute.

 12                 So I don't know if it was practicable

 13  to stop, park or leave the vehicle off the roadway.

 14  I can't tell at this point.

 15                 So moving on.  "But in every event, an

 16  unobstructed width of the highway opposite a standing

 17  vehicle shall be left for the free passage of other

 18  vehicles and a clear view of such stopped vehicle

 19  shall be available from a distance of 200 feet in

 20  each direction upon such highway."

 21                 So, again, now, the statute -- and I'm

 22  reading Section 11-1301, "Stopping, standing or

 23  parking outside of business or residence district,"

 24  so that Section A there gives some very specific
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 01  requirements in order to enforce that law.

 02                 So in my reading of it, there's some

 03  information missing that I can't -- I can't insert

 04  without other information, so that's why I say I need

 05  either -- if there's an in-car video, I could look at

 06  that or if the officers were very specific in their

 07  report about the distance for other vehicles to pass

 08  or if there was -- if there was room on the side of

 09  the road for Mr. O'Brien to pull over.  We don't know

 10  that at this point, so I can't offer an opinion for

 11  sure.

 12  BY MS. McGEE:

 13      Q.    I understand that you are missing

 14  information, but my question to you is:  If there is

 15  not free passage for other vehicles to move, the

 16  Chicago police officers have the right to tell

 17  Mr. O'Brien to move along?

 18            MS. SHAMBEE:  Objection.  Speculation.

 19  BY MS. McGEE:

 20      Q.    Do you agree with that?

 21            MS. SHAMBEE:  Objection.  Speculation.

 22            THE WITNESS:  Let me make sure I understand

 23  your question correctly here.  If there's no room for

 24  vehicles to get by, is that what you are saying?  If
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 01  there's no room for that oncoming lane to get by, is

 02  that -- is that the -- what you are saying?

 03  BY MS. McGEE:

 04      Q.    Correct, correct.

 05      A.    Now, according to the law that I'm reading

 06  here, if there was no room for oncoming vehicles to

 07  get by Mr. O'Brien, if that were the case, I would

 08  say that then he is breaking the law that we've

 09  identified here, yes.

 10      Q.    Okay.  And if officers believed that

 11  Mr. O'Brien is breaking the law, they have the right

 12  to just simply tell him to move his vehicle?

 13            MS. SHAMBEE:  Objection.  Calls for

 14  speculation.

 15            THE WITNESS:  I would say yes, if an

 16  officer is attempting to apply the law and they tell

 17  someone to move their car, that they should move it.

 18  BY MS. McGEE:

 19      Q.    And the -- I mean, we would agree that just

 20  telling a motorist to move out of the way or move

 21  their vehicle is a pretty modest intervention?

 22            MS. SHAMBEE:  Objection.  Form.

 23            THE WITNESS:  Yes.  That is a low-level

 24  infraction, parking infraction possibly, and I think
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 01  the word you used was "modest," yes, I would agree.

 02  BY MS. McGEE:

 03      Q.    And just telling someone to move ahead,

 04  move their vehicle, get out of the way, you're not

 05  arresting someone; you're just instructing them to

 06  move out of the way, right?

 07            MS. SHAMBEE:  Objection.  Form.

 08            THE WITNESS:  Correct.  The telling of

 09  someone to move their car does not mean they're under

 10  arrest.

 11  BY MS. McGEE:

 12      Q.    So, now, in the Arrest Report that you

 13  reviewed, the Defendant officers were clear that

 14  Mr. O'Brien was obstructing the flow of traffic.  Do

 15  you recall reading that?

 16      A.    I recall some language to that effect.  To

 17  know more specifically, I should probably go back and

 18  look at the actual report, and we can discuss the

 19  language that they used.

 20      Q.    And do you recall --

 21      A.    But in general, in general, answer to your

 22  question, yes, they talked about him blocking

 23  traffic.

 24      Q.    And, in fact, in the Arrest Report later,
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 01  they talk about him moving his vehicle directly into

 02  the middle of traffic.  Do you recall reading that?

 03      A.    I do recall reading that.

 04      Q.    Okay.  All right.  So, then, your

 05  understanding is that according to the reports, that

 06  Mr. O'Brien moved his vehicle into the middle of

 07  traffic, was obstructing the flow of traffic, and

 08  then officers used their air horn and instructed him

 09  to move out of the way?

 10      A.    Correct.

 11      Q.    Are you aware that after using the air horn

 12  twice and instructing Mr. O'Brien to move away, that

 13  they also activated their light bar or their Mars

 14  lights?

 15            MS. SHAMBEE:  Objection to form.

 16            THE WITNESS:  I don't recall that

 17  specifically.  It's been a month or so since I've

 18  read the report, and I did not read their police

 19  report this morning, so I couldn't really say for

 20  sure.  It certainly seems possible.

 21  BY MS. McGEE:

 22      Q.    All right.  Well, if a police report says

 23  that officers activated emergency equipment, as an

 24  experienced police officer, you would interpret that
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 01  to mean police lights, correct?

 02      A.    I'm going to refer to the police report so

 03  we can look at that.

 04      Q.    Well, my question is, like, your

 05  perception.

 06      A.    Yes.

 07      Q.    So without looking at the police report,

 08  like, you've been doing this -- you've been doing

 09  this for a long time.  You were a police officer for,

 10  if you include Oregon, we're looking at 35 years.

 11      A.    Right.

 12      Q.    I mean, you've used these terms, right?

 13  Activated emergency equipment probably hundreds of

 14  times --

 15      A.    Yes, I have.

 16      Q.    -- right?

 17      A.    Yes, I have.

 18      Q.    And by activated emergency equipment, you

 19  mean activating a light bar or a Mars lights?

 20      A.    I've seen that refer to three different

 21  things.  Emergency equipment could be the siren, it

 22  could be the lights or it could be a combination of

 23  lights and siren.

 24      Q.    Got it.
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 01      A.    Yes, but yes, it's a very common police

 02  term and used every day in police lingo, yes.

 03      Q.    All right.  So the officers in this case,

 04  we know that they're in a marked Chicago Police

 05  Department patrol car, right?

 06      A.    Yes.

 07      Q.    And you saw the video, so you know these

 08  officers are wearing police-issued, like, uniforms,

 09  correct?

 10      A.    That's correct.

 11      Q.    And the two officers, the two patrol

 12  officers are wearing the blue-shirted uniforms,

 13  correct?

 14      A.    Yes, they are.

 15      Q.    Okay.  And then in addition to the

 16  uniforms, the Chicago police officers are also

 17  wearing a tactical vest that has the word "police"

 18  across it, correct?

 19      A.    I do recall that.

 20      Q.    Okay.

 21      A.    I can't say for sure it was a tactical

 22  vest, but that makes sense.

 23      Q.    Were they wearing some type of dark-colored

 24  vest that says "police" across the back, right?
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 01      A.    That is correct.

 02      Q.    Okay.  So it's pretty clear from visual

 03  observation of both the marked police car and the

 04  uniformed individuals that these are Chicago police

 05  officers?

 06      A.    That is correct.

 07      Q.    Okay.  Now, opinions that you have that

 08  Officer Davis goes to the driver and Officer Brown

 09  goes to the passenger side, why did you write this in

 10  your opinion?

 11      A.    It's important when two officers are

 12  conducting a traffic stop to note who is the primary

 13  contact officer.  In this case, Officer Davis.  So he

 14  moves up to contact Mr. O'Brien at the driver's door,

 15  and Officer Brown kind of flexed between the two but

 16  primarily stayed on the passenger side of the

 17  vehicle.

 18                 Why is it important?  Just for

 19  accuracy's sake and to put together their statements

 20  and make sure that everything works out the way they

 21  wrote it.

 22      Q.    Well, in your experience as a police

 23  officer, it's actually pretty common for -- in a

 24  two-person car, for one officer to approach the
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 01  passenger and one to approach the driver, correct?

 02      A.    That is very common.  Yes.

 03      Q.    And, usually, it's the driver of the police

 04  vehicle that will go to the driver of the motorist

 05  and the passenger in the police vehicle will go to

 06  the passenger side of the car, is that correct?

 07      A.    That's the most common.  Yes.

 08      Q.    Yeah.  Okay.  And there's nothing wrong

 09  with what Officer Davis and Officer Brown did by one

 10  going to the driver's side and one going to the

 11  passenger side?

 12      A.    Correct.

 13      Q.    Okay.  There's also nothing wrong with what

 14  Officer Brown did by, as you describe it, flexing

 15  between the passenger side and the driver side and

 16  then back to the passenger side?

 17      A.    That is correct.

 18      Q.    All right.  So in opinion D, we talked a

 19  little bit about this a couple minutes ago, but I

 20  just want to clarify, like, while you indicate that

 21  the officers may have misapplied the law, you've seen

 22  no report or video that would indicate to you that

 23  the officers' assessment that Mr. O'Brien was

 24  blocking the flow of traffic was incorrect?
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 01      A.    Correct.  I have not seen anything that

 02  definitively told me that it was an improper or

 03  illegal traffic stop.  You are correct.

 04      Q.    And all of the reports that you read were

 05  very clear that Mr. O'Brien was obstructing the flow

 06  of traffic at the time he was told to move along, is

 07  that correct?

 08            MS. SHAMBEE:  Objection to the word "all."

 09  Well, the statement all the reports.

 10  BY MS. McGEE:

 11      Q.    Well, I can rephrase.

 12                 The reports that -- all the reports

 13  that you reviewed indicate that Mr. O'Brien was

 14  obstructing the flow of traffic at the time he was

 15  told to move along?

 16      A.    Yes.  That was what the officers wrote.

 17      Q.    Well, and you have seen nothing that would

 18  dispute that?

 19      A.    No.  I can't think of anything that

 20  disputes that.

 21      Q.    Okay.  So if Mr. O'Brien is blocking the

 22  flow of traffic, he's told to move along, officers

 23  blow their air horn twice and then activate emergency

 24  equipment and Mr. O'Brien still doesn't move along,
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 01  officers have the legal right to initiate a traffic

 02  stop, correct?

 03      A.    That is correct.  Yes.

 04      Q.    And so when initiating the traffic stop,

 05  you know, in your experience as a police officer,

 06  often officers continue -- consider the beginning of

 07  the traffic stop to be when the emergency equipment

 08  is activated.  Would that be a fair statement?

 09      A.    Somewhat.  I would say most officers

 10  consider the traffic stop also their visual

 11  observation even prior to activating emergency

 12  equipment.

 13      Q.    Sure.

 14      A.    So it might start with you see a violation,

 15  and then you engage your equipment in order to signal

 16  the driver to pull over.

 17      Q.    Right.  So as an officer, in your

 18  experience, you would see the violation, but when you

 19  activate the emergency equipment, you are notifying

 20  the motorist, like, this is a traffic stop, I'm the

 21  police, correct?

 22      A.    That is correct.

 23      Q.    Okay.  All right.  And so we -- you can

 24  agree that we can now agree the officers had the
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 01  right to initiate the traffic stop, correct?

 02      A.    Well, with that caveat that I don't have

 03  all the information to tell if it was legal or not.

 04      Q.    Well, you have no information to say that

 05  the traffic stop was illegal, correct?

 06      A.    I believe I agreed with you before that I

 07  don't have any information that tells me definitively

 08  it was incorrect, so yes, based on the information I

 09  have, I do not have anything definitively that tells

 10  me the stop was incorrect, but there is some missing

 11  information in order to make the full determination.

 12      Q.    And so making the traffic stop, we've now

 13  also established that Officers Brown and Davis had

 14  the right to approach Mr. O'Brien and his passenger

 15  in their vehicle, correct?

 16      A.    Correct.

 17      Q.    Okay.  From watching the video, it's clear

 18  that when Officer Davis approaches the car, one of

 19  the first things that he says to the Plaintiff is he

 20  instructs Plaintiff to move the car again.  Do you

 21  remember hearing that?

 22            MS. SHAMBEE:  I'm going to object to form.

 23  That's testimony given by counsel.  I'm going to

 24  object to form.
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 01  BY MS. McGEE:

 02      Q.    So what that means is that if officers

 03  instruct Plaintiff to move his vehicle twice, blow

 04  the air horn twice and then Officer Davis approaches

 05  and one of the first things he says to him is move

 06  your vehicle, Officer Davis is giving Mr. O'Brien

 07  multiple chances to move his vehicle, is that

 08  correct?

 09            MS. SHAMBEE:  Objection, again, to form of

 10  officer's statement, the first statement officer

 11  made.

 12  BY MS. McGEE:

 13      Q.    You can answer the question.

 14      A.    I think the first thing he said is

 15  something about -- he asked O'Brien if he's high or

 16  something like that.

 17      Q.    Right.  And then he tells him to move his

 18  car, right?

 19      A.    And then --

 20            MS. SHAMBEE:  Same objection.

 21            THE WITNESS:  Sorry.  And then after that,

 22  the next thing he talks about is move the car, yes.

 23  BY MS. McGEE:

 24      Q.    And it's clear that Mr. O'Brien did not
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 01  move his vehicle after being instructed to move his

 02  vehicle as part of the traffic stop?

 03      A.    That is correct.

 04      Q.    So the -- we already established that when

 05  the police are in their vehicle instructing

 06  Mr. O'Brien to move along and get out of the roadway,

 07  that that was a low level of intervention, correct?

 08      A.    Yes.  That is a low-level intervention.

 09            MS. SHAMBEE:  Object.  I'm just going

 10  to -- I'm just going to object.  I'm going to object

 11  to facts entered -- uncorroborated facts entered into

 12  this deposition.

 13  BY MS. McGEE:

 14      Q.    And then when Officer Davis and

 15  Officer Brown approached the police vehicle (sic) and

 16  Officer Davis tells Mr. O'Brien to move his vehicle,

 17  this is also a low level of intervention, correct?

 18      A.    Just listening to your question, you said

 19  approach the police vehicle.  I assume you mean

 20  approach the --

 21      Q.    Oh, sorry about that.  Let me -- let me

 22  reask it so it's clear.  I apologize and thank you.

 23      A.    Sure.

 24      Q.    So after Officer Davis and Officer Brown
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 01  approach Mr. O'Brien's vehicle and Officer Davis

 02  tells Mr. O'Brien to move along, this is a low level

 03  of intervention, correct?

 04      A.    Yes, it is.

 05      Q.    And they gave -- instead of

 06  moving -- strike that.

 07                Instead of moving along, Mr. O'Brien

 08  refused to move, is that right?

 09      A.    Correct.  He tried to explain that he's

 10  waiting for a parking spot.

 11      Q.    Okay.  At no point in time, did you, when

 12  you were watching the body-worn camera video, see

 13  Mr. O'Brien make any attempts to move his vehicle

 14  when instructed, is that correct?

 15      A.    That is correct.  I never saw him put the

 16  car back in gear or turn the steering wheel, if I

 17  remember correctly.

 18      Q.    And so by refusing the police directive to

 19  move the vehicle, Mr. O'Brien has now violated a

 20  lawful police directive?

 21            MS. SHAMBEE:  Objection to the word

 22  "refused."

 23            THE WITNESS:  Sorry.  I'm focusing on the

 24  objection, refused.  Can you say -- state the
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 01  question one more time?

 02            MS. McGEE:  Sure.  Ms. Reporter, can you

 03  read it back for me, please.

 04           (Whereupon, the Court Reporter read from the

 05           record as follows:

 06           Q.  And so by refusing the police directive

 07           to move the vehicle, Mr. O'Brien has now

 08           violated a lawful police directive?)

 09            MS. SHAMBEE:  I'm sorry.  And on the same,

 10  on the same, objection to lawful directive.

 11  BY MS. McGEE:

 12      Q.    You can answer, sir.

 13      A.    All right.  It's complicated by the fact

 14  that -- and we've gone over this several times -- I

 15  don't know definitively if they were applying the law

 16  correctly in this case.

 17                 If we assume that they are applying

 18  the law correctly, then they have legal grounds in

 19  order to certainly make the traffic stop and ask

 20  O'Brien to move or to even order or tell him that he

 21  needs to move his vehicle.

 22                 If they misapply the law and they're

 23  incorrect in their application, then, therefore, any

 24  order given after that is telling someone an
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 01  incorrect interpretation of the law, so in that case,

 02  they would not have the right to tell someone to

 03  move.

 04                 So it's a long-winded answer to say I

 05  don't know definitively, so -- but to your question,

 06  if it's correct that he was blocking traffic, and the

 07  officers state that he was, we might be missing some

 08  information the way the law there is written, but if

 09  we assume that he is blocking traffic -- again, I

 10  emphasize the word "assume."  If we assume that he is

 11  blocking traffic, they have the right to order him to

 12  not break the law, in other words, to say move your

 13  vehicle.

 14                 And I think that answers your question

 15  or that's my best answer at this time.

 16      Q.    And from reading the reports that you were

 17  provided, the Case Report and the Arrest Report, it's

 18  pretty clear that the Officers Brown and Davis

 19  believe that Mr. O'Brien was blocking the flow of

 20  traffic?

 21      A.    That is correct.  They definitely feel that

 22  he is blocking the flow of traffic.

 23      Q.    And you can tell that from the body-worn

 24  camera video, too, that it's their belief that he's
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 01  blocking the flow of traffic?

 02      A.    Yes.  I can definitely tell that from the

 03  body-worn camera.

 04      Q.    Okay.

 05      A.    And what they state to Mr. O'Brien.

 06      Q.    Okay.  All right.  And we -- we know that

 07  the body-worn camera footage starts after the air

 08  horn is blown twice and after Mr. O'Brien is told to

 09  move twice, is that right?

 10            MS. SHAMBEE:  Objection to assumption of

 11  facts.

 12            THE WITNESS:  Based on what I read, the

 13  officers attempted to -- I won't call it a traffic

 14  stop, but like you said, they've got the lights on

 15  and they're blowing the air horn, which is a lot

 16  louder than a standard car horn, so they're trying to

 17  state to Mr. O'Brien, hey, we're the police and you

 18  need to move your vehicle.  So yes, they're trying to

 19  get him to move, and that's my best answer at that

 20  point.

 21  BY MS. McGEE:

 22      Q.    Sure.  My question, though, is:  Your

 23  understanding is the initial encounter with the air

 24  horn and being told to move, this is not captured on
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 01  the body-worn camera video?

 02      A.    Correct.  A lot of that initial first

 03  attempt at the stop is not captured on the body-worn

 04  camera.

 05      Q.    Okay.  And so based upon that fact, you

 06  don't know the nature of that initial encounter, is

 07  that correct?

 08      A.    Only what I read and that we discussed

 09  before that the officers wrote in their statement,

 10  and they kind of corroborate that as they go up to

 11  Mr. O'Brien and they explain to him, hey, we're

 12  trying to get you to move, did you not -- did you not

 13  see us back there, did you not hear us back there,

 14  something along those lines.

 15      Q.    And when you watched the video when they're

 16  talking to Mr. O'Brien, it's pretty clear that

 17  Mr. O'Brien understood them to be police, is that

 18  right?

 19      A.    Correct.  I did not see anything that

 20  Mr. O'Brien ever mistook their identity.  He seemed

 21  to know that these were the police officers that were

 22  approaching him.

 23      Q.    All right.  So after Officer Davis

 24  approaches the car, he instructs Mr. O'Brien to move
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 01  again.  Mr. O'Brien does not move the vehicle.  He

 02  then asks for a driver's license and insurance.  You

 03  saw that on the video, right?

 04      A.    That is correct.

 05      Q.    So you told me before I believe you said

 06  that you had made 3 to 4,000 traffic stops in your

 07  career, is that a fair statement?

 08                 You have to answer out loud.

 09      A.    Yes, it is.

 10                 If I pause at all, I'm allowing

 11  Ms. Shambee the opportunity for any objection, so I

 12  will --

 13      Q.    Ms. Shambee is doing a --

 14      A.    I will answer the question, but if you see

 15  a slight pause there, I'm either pondering the

 16  question or I'm allowing her the opportunity to

 17  object.

 18      Q.    So what I saw is when you were pausing you

 19  were nodding your head, so I just want to make sure

 20  that you are going to answer out loud with your words

 21  like we talked about.

 22      A.    I understand.

 23      Q.    So my question is --

 24      A.    If I'm nodding, it's probably only for my
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 01  own benefit.  I know that the court reporter can't

 02  put that down in the report.

 03      Q.    All right.  So let's start over again.  So

 04  in the -- in your 3 to 4,000 traffic stops that

 05  you've made as a police officer, in each of those

 06  traffic stops, I assume that you asked for a driver's

 07  license and some other documentation, is that a fair

 08  statement?

 09      A.    Yes, it is.

 10      Q.    Okay.  And often, the other documentation

 11  would be insurance if an insurance -- insured

 12  motorist is a requirement in the state where you're

 13  working, is that fair?

 14      A.    Yes, it is.

 15      Q.    Okay.  So there's nothing unusual about a

 16  police officer making a traffic stop asking the

 17  driver for a driver's license and proof of insurance,

 18  correct?

 19      A.    That's correct.  It's a very common police

 20  citizen encounter at a traffic stop.

 21      Q.    And you've done this, we've already talked

 22  about, 3 to 4,000 times in your career?

 23      A.    That's correct.

 24      Q.    So, now, here, Mr. O'Brien refuses to
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 01  provide his driver's license and proof of insurance

 02  to Officer Davis.  You saw that on the video, right?

 03            MS. SHAMBEE:  Objection to form.

 04  BY MS. McGEE:

 05      Q.    You can answer.

 06      A.    Yes, I did.  He objected to providing his

 07  license and insurance.  He stated that he had the

 08  documents but was not going to provide them.

 09      Q.    Okay.  So at the point that Officer Davis

 10  is initiating the traffic stop, asking Mr. O'Brien

 11  for his driver's license and proof of insurance and

 12  Mr. O'Brien is refusing to provide his driver's

 13  license and his proof of insurance, Mr. O'Brien is

 14  refusing a lawful police directive?

 15            MS. SHAMBEE:  Objection to form.

 16            THE WITNESS:  Yes.  When an officer is

 17  conducting a traffic stop, and in all the states that

 18  I'm aware of, drivers certainly have to have at least

 19  a minimum of a license and then, most likely, also a

 20  registration or proof of insurance.  Often, all three

 21  documents are required by the state.

 22  BY MS. McGEE:

 23      Q.    Got it.

 24      A.    So yes, the officer has a legal request
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 01  there.  You need to provide me your information.

 02      Q.    And when you watched both the 12-minute and

 03  the 35-minute videos, at no point did you see

 04  Mr. O'Brien give his driver's license to either

 05  police officer, correct?

 06      A.    No.  He was quite clear about that that he

 07  would not.

 08      Q.    Okay.  And during your watching of the

 09  12-minute and the 36-minute videos, Mr. O'Brien also

 10  refused to provide proof of insurance to the police

 11  officers, is that correct?

 12      A.    That is correct.

 13      Q.    All right.  Give me one second.  All right.

 14  So I want to talk about your opinion F about General

 15  Order 03-02-01.

 16      A.    Yes.

 17      Q.    So this general order that you're talking

 18  about, this is what you found on the Chicago police

 19  directives website, is that correct?

 20      A.    Yes, it is.

 21      Q.    Okay.  And this is not something that you

 22  received from Plaintiff as part of the packet of

 23  information prior to giving your opinion?

 24      A.    That is correct.

�0085

 01      Q.    Have you reviewed any other versions of

 02  General Order 03-02-01 aside from the version you

 03  found online in 2022?

 04      A.    No, I have not reviewed any other versions

 05  of that document.

 06      Q.    Okay.  All right.  So I want to talk about

 07  your opinion that the traffic stop could have been

 08  handled reasonably with a warning about blocking the

 09  street and asking O'Brien to park his vehicle when a

 10  spot opened up.  Okay.  Do you remember making that

 11  opinion?

 12      A.    I do.

 13      Q.    How many warnings do you believe that the

 14  police officers should have given Mr. O'Brien?

 15      A.    There's no definitive answer to that

 16  because it's always a give and take between the

 17  person that's being stopped and the police officer,

 18  and there's 100 different ways that a traffic stop

 19  could go and a variety of words and exchanges between

 20  these two parties, so I don't have -- there is no

 21  definitive number of warnings that the officer is

 22  required to give.

 23      Q.    Well, you know in this case that at the

 24  point that Officer Davis had asked Mr. O'Brien for
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 01  his driver's license and insurance, there had been at

 02  least three warnings to move the vehicle prior to

 03  that, correct?

 04            MS. SHAMBEE:  Objection to form.

 05            THE WITNESS:  That number seems accurate.

 06  BY MS. McGEE:

 07      Q.    So in this --

 08      A.    You know, like I said in the report, I

 09  didn't write -- they have a lot of words back and

 10  forth as we all know, so I didn't write down exactly

 11  how many times he told him, but I would agree with

 12  you he told him to move the vehicle.

 13      Q.    And so my question is:  In this particular

 14  instance, how many more times do you believe that

 15  Officers Davis and Brown should have told Mr. O'Brien

 16  to move the vehicle?

 17            MS. SHAMBEE:  Objection to form.

 18            THE WITNESS:  I don't have an answer for

 19  that, and there really is no way to arrive at that

 20  answer because it's not -- it's never codified, and

 21  it's never stated in any police training in the

 22  thousands of hours I've had that you must warn a

 23  specific number of times.  It's totally situational.

 24                 In other words, what I'm stating is
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 01  that you have different people involved in every

 02  single traffic stop that occurs, and there's a

 03  variety of words and exchanges that are going on back

 04  and forth there.  Most, what, 98 percent of them

 05  probably end without any incident at all other than

 06  possibly an issue of a warning or a traffic citation,

 07  but when they go wrong, you can never state, well, if

 08  you had only stated this one more time, I'm sure that

 09  the traffic stop would have ended successfully.  It's

 10  impossible to state that, so based on that, I can't

 11  answer your question to state that there's a

 12  definitive number of warnings that should be given.

 13  BY MS. McGEE:

 14      Q.    Let me ask you this.  We talked about a

 15  traffic -- you talked about a traffic citation, and

 16  then you also talked about a warning, and we've used

 17  the word "warning" a couple of times today.  As a

 18  police officer, sometimes you do give a warning to

 19  motorists that's like a written warning.  You've

 20  given some of those, right?

 21      A.    Seattle Police Department instituted a

 22  written warning citation, in other words, something

 23  that's written down but does not go in your driving

 24  record.  At the time that we instituted that policy,
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 01  I was probably more in my role as a supervisor, and

 02  so I reviewed those documents, but I don't believe

 03  I've ever written a warning ticket per se.

 04      Q.    A written warning?

 05      A.    No.  I have given thousands of warnings, in

 06  other words, just oral, but I have not ever written

 07  one.

 08      Q.    So when you're talking about in opinion F

 09  like giving a warning about blocking traffic, are you

 10  talking about a written warning or a verbal warning?

 11      A.    I think it could apply to either.  In this

 12  case where, as we talked about, this is a low-level

 13  offense and a low-level incident as far as police

 14  officers are concerned.  It is definitely an

 15  interaction between the government and the citizenry.

 16  It's a very small microcosm of that, but in this

 17  case, I do not know if the Chicago Police Department

 18  actually has a written warning ticket that they

 19  issue.  I don't have any information on that, so

 20  warning could apply to a verbal warning.  Hey, you

 21  need to move your car.  Or an actual warning ticket

 22  where you're required to note the driver's license

 23  and the address.  Essentially, it's the same

 24  information that's on a ticket, but it's a warning,
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 01  so it doesn't go on your record, so in this case, I

 02  can only apply it to either situation.

 03      Q.    So when you say the word "handled

 04  reasonably with a warning," are you talking about a

 05  verbal warning or a written warning or either?

 06      A.    Most likely at that point, I would think

 07  that this would rise to the level of a verbal

 08  warning.  I think that's what the officers were

 09  trying to do with their police car in the first case.

 10  In other words, move your car, and I don't want to

 11  take the time to exit my vehicle to go up and tell

 12  you to move the car, and usually, it works.  If you

 13  put lights on and blip your siren a couple times,

 14  most people move their car.  It's very common.  There

 15  are those that do not, and in this case is one of

 16  those examples.

 17                 So the language that you're reading

 18  there, and I'm looking at it myself in section F,

 19  what I'm talking about there is probably the elements

 20  of just a verbal warning.  Hey, can you move your

 21  car?  If you move your car -- and here's the velvet

 22  hammer.  If you move your car, I don't have to write

 23  you a ticket, and most people think, well, I don't

 24  like tickets.  Those are no fun.  Yeah, I think I'll
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 01  go ahead and move my car.

 02      Q.    So in this case, are you working under the

 03  impression that prior to activating the body-worn

 04  camera, that the orders to move along occurred while

 05  the officers were in their vehicle?

 06      A.    Yes.  As we talked about, the lights and

 07  siren, being that request to move or that order to

 08  move without actually exiting your vehicle and going

 09  up to the driver and speaking to them face-to-face,

 10  so yes, in essence, those are shortcuts to a full

 11  traffic stop, if you want to put it that way.  It's

 12  quick, easy way to get people to move if they're in

 13  the street.

 14      Q.    Okay.  So I guess my question is:  If

 15  Officer Brown or Officer Davis had previously

 16  approached the vehicle on foot prior to activating

 17  the light bar and initiating the traffic stop and

 18  told Mr. O'Brien to move his vehicle, would that

 19  change your opinion in any way?

 20      A.    That was a fairly lengthy question.

 21      Q.    Sure.  It sure was.  I can have it -- we

 22  can have it read back for you.  I understand it was

 23  long.

 24      A.    Yeah.  One more time.  That would be great.
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 01            MS. McGEE:  Sure.  Ms. Reporter, can you

 02  read it back, please.

 03           (Whereupon, the Court Reporter read from the

 04           record as follows:

 05           Q.  Okay.  So I guess my question is:  If

 06           Officer Brown or Officer Davis had

 07           previously approached the vehicle on foot

 08           prior to activating the light bar and

 09           initiating the traffic stop and told

 10           Mr. O'Brien to move his vehicle, would that

 11           change your opinion in any way?)

 12            THE WITNESS:  Okay.  So we're talking about

 13  a hypothetical here that if they had gone up to the

 14  car and spoken to him without lights and siren, would

 15  that change my opinion?

 16            MS. SHAMBEE:  I'm going to object to that

 17  form of the question.

 18            THE WITNESS:  I don't think it would change

 19  my opinion.  I mean, we altered the facts there that

 20  they tried a traffic stop without lights and sirens

 21  is what I'm hearing, would that alter my opinion?

 22  Well, with the end result, certainly not.  We can

 23  look at what happened, and, you know, it certainly

 24  turned negative for all parties involved, so no, but
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 01  I don't see it changing my opinion, no.

 02  BY MS. McGEE:

 03      Q.    I think you -- I think you misunderstand my

 04  question, so let me ask it a little bit differently.

 05                 I want you to assume that either

 06  Officer Davis or Officer Brown exited their vehicle,

 07  walked up to Mr. O'Brien's vehicle, told him to move

 08  along, got back into their car, at some point, blow

 09  their air horn and then initiate the traffic stop by

 10  activating their emergency equipment, would that

 11  change your opinion?

 12            MS. SHAMBEE:  Same objection.

 13            THE WITNESS:  No.  I don't think it would

 14  change it.  We're moving facts around there and

 15  trying to reorder things.  Assuming that it still

 16  ended up the way that it did, no, it wouldn't change

 17  my opinion.

 18  BY MS. McGEE:

 19      Q.    Well, how do you know that the officers did

 20  not get out of the vehicle to give the first verbal

 21  warning to move along?

 22            MS. SHAMBEE:  Objection.  Form.

 23            THE WITNESS:  Their first warning that they

 24  gave that I was aware of was the lights and the air
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 01  horn as they said, and then -- so, you know, we

 02  discussed is that a warning or not?  I think for most

 03  people, like, yeah, the police warned me to move, so

 04  let's call it a warning; and then they go up to the

 05  car, and we have the encounter there and trying to

 06  get the license and insurance.  I don't see that

 07  changing my opinion because we know how the case

 08  ended up, so moving -- moving things around a little

 09  bit, I don't see that that changes anything

 10  drastically in this case.

 11            MS. McGEE:  All right.  So we've been

 12  going -- I actually am going to take a break now.

 13  We've been going for two hours, and I am in a good

 14  transition point for the break, so does everyone want

 15  to take, like, 15 minutes?

 16            MS. SHAMBEE:  Please.

 17            MS. McGEE:  Okay.

 18            THE WITNESS:  Yeah.  That sounds great for

 19  me.

 20            MS. McGEE:  Is 15 minutes enough time or do

 21  people want to take a little bit longer break?

 22            THE WITNESS:  That sounds fine.  In my

 23  time, Pacific time at 1:00 o'clock, I have a

 24  contractor coming by the house here, so I might
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 01  take -- if we're still going at that point in two

 02  hours --

 03            MS. McGEE:  Sure.

 04            THE WITNESS:  -- I might take five minutes.

 05  I don't need to do a lot with them.  I just need to

 06  show them something in the house, and they

 07  can -- they can tend to it after that, so that's my

 08  only other time requirement.  Oh, and I have

 09  something at 2:00 p.m. Pacific time, which I believe

 10  is 4:00 p.m. your time, so if --

 11            MS. McGEE:  Okay.  I would hope -- I would

 12  hope that we're done by then.

 13            THE WITNESS:  Great.

 14            MS. McGEE:  So it's 1:00 o'clock our time.

 15  Do we -- I'm asking people in Chicago.  Do we need a

 16  little longer than 15 minutes for, like, a short

 17  lunch break or how do we want -- or do we want to do

 18  15 minutes?

 19            MS. SHAMBEE:  15 is fine for me.  You know,

 20  the sooner we get this done with, the better,

 21  obviously.

 22            MS. McGEE:  Okay.

 23            MS. SHAMBEE:  But it's up to the court

 24  reporter as well whether or not she needs extra time.
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 01            THE COURT REPORTER:  15 is fine.

 02            MS. McGEE:  All right.  I'll see everyone

 03  about 1:10, 1:15.

 04                         (Whereupon, a recess was taken

 05                          from 12:55 until 1:14 p.m.)

 06  BY MS. McGEE:

 07      Q.    So back on the record.

 08                All right.  I want to turn to your

 09  opinion G.  So in your opinion G, you describe what

 10  you call a heated confrontation.  Do you recall using

 11  those words?

 12      A.    Yes, I do.

 13      Q.    Okay.  And by "heated confrontation," are

 14  you talking about a verbal confrontation or something

 15  else?

 16      A.    The heated confrontation initially starts

 17  as a verbal conversation between the two people most

 18  involved here, Officer Davis and Mr. O'Brien.

 19      Q.    Okay.  And so this heated confrontation,

 20  which are your words, occurred after Mr. O'Brien was

 21  told to move the car, after he was asked for a

 22  driver's license and insurance and after he refused

 23  to do both of those things, is that correct?

 24      A.    Somewhat.  I mean, essentially, yes.  I
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 01  would say there was a lack of discussion and

 02  thoughtfulness on both parties even at the very

 03  start.  You know, it really went downhill fast just

 04  based on the officer's first question of Mr. O'Brien,

 05  and then Mr. O'Brien kept calling him bro, and the

 06  officer objected to that and kept telling him I'm not

 07  your bro, I'm not your bro and trying to, you know,

 08  get back to the license and insurance thing.  So I

 09  would say the conversation started as a series of

 10  disagreements and then grew heated, more heated from

 11  there.

 12      Q.    So I understand that Plaintiff referred to

 13  Officer Davis as bro and Officer Davis said on the

 14  video I'm not your bro, like you saw that, right?

 15      A.    Yes.

 16      Q.    And then he said provide me your driver's

 17  license and insurance.  He asked that repeatedly,

 18  correct?

 19      A.    Yes, he did.

 20      Q.    And repeatedly, Mr. O'Brien refused to

 21  provide his driver's license and insurance?

 22      A.    That is correct.

 23      Q.    And, then, at some point, Officer Davis

 24  instructs Mr. O'Brien to get out of the vehicle?
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 01      A.    That is correct.

 02      Q.    And so at that point, now that Mr. O'Brien

 03  has refused a lawful order to move and the lawful

 04  order to provide his driver's license and insurance,

 05  as a police officer, you have the right to order a

 06  motorist out of the vehicle?

 07      A.    I kind of talked about that later that I

 08  don't know the motivation of the officer in asking

 09  him to get out of the vehicle.  I think I listed four

 10  possibilities, but in any case, the officer

 11  definitely is ordering him out of the vehicle at that

 12  point.

 13      Q.    I assume in your 35-year career, you've

 14  ordered motorists out of vehicles many times, right?

 15            MS. SHAMBEE:  Objection to form.

 16            THE WITNESS:  That is correct.  Sorry.

 17  Yes.  That is correct.

 18  BY MS. McGEE:

 19      Q.    And Officer Davis has a right to order

 20  someone out of the vehicle as part of the traffic

 21  stop, correct?

 22            MS. SHAMBEE:  Objection to form.

 23            THE WITNESS:  Yes.  I believe my

 24  understanding is that he has the right to order him
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 01  to get out of the vehicle.

 02  BY MS. McGEE:

 03      Q.    Okay.  So if Officer Davis has the lawful

 04  right to order Mr. O'Brien out of the vehicle as part

 05  of the traffic stop and then Mr. O'Brien refuses,

 06  what is your expectation of what Officer Davis should

 07  have done?

 08      A.    That was a great opportunity for

 09  Officer Davis to explain, number one 1, who he is,

 10  identify himself; number 2, explain the reason for

 11  the stop; number 3, that you're required to provide

 12  me the documents, the license and insurance that we

 13  talked about; number 4, because of your inability or

 14  refusal to provide me those documents, I'm now

 15  placing you under arrest, and then he needs to

 16  explain what law he is using in order to place him

 17  under arrest, and he never states that in so many

 18  words.  Mr. O'Brien keeps yelling repeatedly what am

 19  I under arrest for, what am I under arrest for.  In

 20  fact, he's yelling that even prior to being placed

 21  under arrest.  He started yelling that even while it

 22  was during the traffic stop situation.

 23                 So at this point, again, I don't know

 24  if Davis, if Officer Davis is getting him out of the
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 01  vehicle for officer safety.  That's a valid reason.

 02  You might see something in the car that concerned you

 03  or worries you and you are saying get out of the car.

 04  Let's talk back here where I feel safer.  It might be

 05  for a seizure.  It might be a temporary hold or a

 06  permanent.  It could be an arrest or it might be that

 07  he feels he has legal grounds to search the car.  He

 08  never explains any of those situations.

 09                 So in my opinion, if he would make a

 10  logical progression about the reasons for the stop

 11  and how Mr. O'Brien can avoid a lot of difficulty,

 12  look, I don't want to have to resort to an arrest

 13  here.  We can get through this quickly, but you do

 14  have to provide me your license and insurance, and if

 15  you can do that, we can avoid this very negative

 16  situation, which is a result.  It means I have to

 17  handcuff you.  So are you sure you want to go this

 18  way?  It's a great time to ask that question.

 19                 Another excellent question I love to

 20  ask:  Is there anything I can say or do to get you to

 21  comply?  And that really allows the person to think

 22  about, okay, what am I trying to do here and why am I

 23  objecting to the officer's actions, and yeah, you

 24  know, if you just tell me a little bit more about X,
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 01  Y or Z, then we can proceed forward.

 02                 So those are a lot of the things that

 03  I would have liked to see Officer Davis do in that

 04  circumstance.

 05      Q.    So I want to talk about some of -- some of

 06  what you just talked about.

 07      A.    Uh-huh.

 08      Q.    So you told me that one possible reason for

 09  ordering Mr. O'Brien out of the car was for

 10  officer-safety reasons, is that correct?

 11      A.    Correct.  Yes, it is.

 12      Q.    And as a police officer, you have the right

 13  to order a motorist out of the car for officer-safety

 14  reasons, is that correct?

 15      A.    That is correct.

 16      Q.    And the failure to comply with a directive

 17  to exit the vehicle is a violation of a police order,

 18  is that correct?

 19      A.    Yes, it is.  As I understand the law there,

 20  that would be breaking the law, refusing to obey the

 21  lawful order of the police officer.

 22      Q.    Similarly, an officer can order a motorist

 23  out of the vehicle as part of the traffic stop or the

 24  Terry stop, is that right?
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 01      A.    Yes, depending on circumstances,

 02  absolutely, there could be -- this could be part of a

 03  Terry stop, and you're temporarily seized while they

 04  investigate the possibility of a crime.

 05      Q.    And the failure to exit the vehicle when

 06  instructed by the police officer in making a Terry

 07  stop or a temporary stop is a violation of a police

 08  order?  It's a crime, is that right?

 09      A.    Yes, it is.  As far as I understand the law

 10  there, that is, but -- I'll leave it at that.  As far

 11  as I understand, that is a violation of the law.

 12      Q.    So similarly, if Mr. O'Brien is under

 13  arrest and he's ordered to exit the vehicle and he

 14  refuses to do so, his failure to comply with that

 15  directive is a violation of a police order, is that

 16  correct?

 17      A.    Yes, it is.

 18      Q.    So how long do you expect the officers to

 19  allow Mr. O'Brien to remain in the vehicle after

 20  being directed lawfully to exit?

 21      A.    This is similar to a question you asked

 22  earlier about how many warnings should they give, and

 23  there is no definitive answer to that question.  Each

 24  situation is different with different players,
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 01  different actors, different words exchanged,

 02  different crimes involved or is it just a violation

 03  or is it just a parking violation, so there is no

 04  definitive answer to that question of how many times

 05  they have to tell him he's under arrest before making

 06  the arrest.

 07      Q.    Well, it's a fair statement that if a

 08  motorist continues to refuse to get out of the

 09  vehicle, at some point, the officers are going to

 10  have to forcibly remove him in order to effectuate

 11  the arrest?

 12      A.    That is correct.

 13            MS. SHAMBEE:  Objection.  Form.

 14            THE WITNESS:  Sorry.  That is correct.

 15  BY MS. McGEE:

 16      Q.    Now, in your opinion, you indicate that

 17  Officer Davis's actions were an attempt to exert his

 18  authority over O'Brien and to force him to comply

 19  with -- to comply or face arrest.  On what facts did

 20  you rely upon to form this opinion?

 21            THE WITNESS:  Madam Reporter, I'm going to

 22  need that question one more time.

 23           (Whereupon, the Court Reporter read from the

 24           record as follows:
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 01           Q.  Now, in your opinion, you indicate that

 02           Officer Davis's actions were an attempt to

 03           exert his authority over O'Brien and to

 04           force him to compel (sic) with -- to compel

 05           (sic) or face arrest.  On what facts did you

 06           rely upon to form this opinion?)

 07            MS. McGEE:  Just so the record is clear, I

 08  may have said the word "compel," but I meant to say

 09  the word "comply."

 10            MS. SHAMBEE:  Just for the record, you're

 11  referring to the report G?

 12  BY MS. McGEE:

 13      Q.    Yeah.  I can read the whole question.

 14  Would you like me to read the question back so it's

 15  clear for everyone?

 16      A.    Sure.  Since we've gone back and forth with

 17  it, yes.

 18      Q.    Sure.  Let me -- let me -- let me try

 19  again.

 20                 All right.  In your report, you

 21  indicate Officer Davis's actions were an attempt to

 22  exert his authority over O'Brien and to force him to

 23  comply or face arrest.  On what facts do you rely

 24  upon to form this opinion?
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 01      A.    The progression through the traffic stop

 02  that we've discussed today.  Again, using the lights

 03  and siren, that didn't work.  Let's now move up to

 04  the driver's door and ask Mr. O'Brien to move his

 05  car, that didn't work.  To then turn it into a

 06  traffic stop at that point.  It probably already was,

 07  but I think by the officer saying you now need to

 08  give me your license and insurance, so at that point,

 09  Davis has moved to probably, like we talked about, it

 10  might be for a citation, it might be a forewarning or

 11  he just wants to identify him, whatever the case

 12  might be.  When that is unsuccessful, he now tells

 13  him to get out of the car, get out of the car.  He

 14  never says what he's under arrest for, but it seems

 15  quite clear to me that based on Davis's actions, he

 16  wants O'Brien out of the car, and he wants him out so

 17  badly that he eventually resorts to handcuffing and

 18  force in order to try to get him out of the car.

 19                 So I moved ahead there a little bit,

 20  but at the point where we're writing G -- where I'm

 21  writing G, we're looking at those facts, basically,

 22  the two most compelling things to me are:  1, give me

 23  your license and insurance and then O'Brien's refusal

 24  to give those documents; and then 2, get out of the
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 01  car.  So those are the most compelling things to me

 02  that he was trying to exert his authority over

 03  O'Brien.

 04      Q.    And you would agree that the failure to get

 05  out of the car is an arrestable offense?

 06      A.    Yes, it is.

 07      Q.    All right.  So in your report under G, you

 08  talk about that Mr. O'Brien was told that he was

 09  under arrest after only one minute's worth of

 10  conversation, so my question for you on this:  Is

 11  this opinion based solely on your review of the

 12  body-worn camera footage?

 13      A.    Yes, it is.  It's looking at the time stamp

 14  from the first arrival at the door when he asked him

 15  if he's high to the point where he's now, you know,

 16  he's, basically, trying to form an arrest there, so

 17  he's saying step out of the car.  Clearly becomes a

 18  seizure at that point.  I think actually the seizure

 19  probably occurs when the lights and sirens are

 20  on -- no, that's probably not a seizure.  Most

 21  citizens probably think they have the right to leave.

 22  In fact, they probably think the officer is

 23  encouraging them to leave, so I won't say that's a

 24  seizure, but at the time that Davis arrives at the

�0106

 01  door and begins to ask for the license and insurance,

 02  I think most citizens would realize they do not have

 03  the opportunity to leave at that point and that they

 04  should comply with the officer's orders.

 05      Q.    And you have no idea how long the officers

 06  were engaging with Mr. O'Brien prior to activation of

 07  the body-worn camera?

 08      A.    Based on the police report -- and it

 09  seems -- I have no reason to doubt it.  It seems very

 10  quickly that that probably took 30 seconds or a

 11  minute to pull up behind and see the vehicle in the

 12  road there and use the lights and siren like we

 13  talked about.  In fact, a minute probably seems

 14  excessively long.  It might mean 15 or 30 seconds,

 15  but I don't know honestly in answer to your question.

 16  You're right.  I can only go by what I saw in the

 17  report.  The officers didn't list a whole lot of

 18  interaction at that point, so there was nothing that

 19  I saw that would take very long, so I would say

 20  around 30 seconds possibly, but that's just an

 21  estimate.

 22      Q.    And this is your -- this is your guess?

 23      A.    Yes.  It's a guess based on what I -- what

 24  I read from the officer.
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 01      Q.    Okay.  But you have no actual idea of how

 02  long it was that the officers were in their vehicle

 03  asking him to move, how long it took to blow the air

 04  horn, how long after they activated the light bar it

 05  was before the officers approached the vehicle?

 06      A.    I can say in my experience of doing those

 07  things hundreds of times, it doesn't take that long.

 08  Like I say, I think a very good estimate is around 30

 09  seconds.  That's -- I didn't see anything else in the

 10  officer's report that would make it extend beyond

 11  that.  That's -- that's -- that would be a lot of

 12  siren going for 30 seconds, and I can't see an

 13  officer doing that unless they were trying to make a

 14  felony arrest or something like that, which they

 15  weren't.

 16      Q.    So if the officers had told Mr. O'Brien to

 17  leave, used their air horn to instruct him to leave,

 18  activated the light bar and then waited a minute, do

 19  you think that's reasonable?

 20            MS. SHAMBEE:  Objection to form.

 21            THE WITNESS:  It could be reasonable.

 22  Yeah, I certainly think there's a possibility.  So if

 23  they had done the exact things that we talked about

 24  in the report, if they pulled up behind him, used the
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 01  light bar and the air horn and then approached the

 02  vehicle, I think those are all reasonable.

 03                 One minute.  You're under arrest in

 04  one minute, I would -- that seems unreasonable to me.

 05                 Again, I think that there was so many

 06  opportunities to have a simple conversation with him

 07  and that could end it successfully, but those

 08  opportunities were ignored, and they -- and

 09  Officer Davis just jumped so quickly to all right;

 10  I'm tired of this; I'm done discussing this with you;

 11  you're under arrest.  In fact, he didn't even say

 12  that.  He just said step out of the vehicle, step out

 13  of the vehicle, you know, and we never hear what he's

 14  under arrest for.

 15  BY MS. McGEE:

 16      Q.    So when you keep -- when you talk about

 17  Officer Davis being tired of this, you are under

 18  arrest, he never said those words, correct?

 19      A.    I think that's correct.  I don't remember

 20  him -- I mean, at one point, he says step out or I'm

 21  going to take your ass to jail, so, you know, I think

 22  to most people, that indicates you're under arrest,

 23  but he doesn't say it.  It's a -- he's using that as

 24  a warning, but he's not actually saying it, and he

�0109

 01  doesn't list the crime, but I think most people would

 02  realize I'm under arrest now.  I think it's very

 03  clear.

 04      Q.    Well, we already said -- talked about that.

 05  There are at least two other reasons that you can be

 06  asked to step out of your vehicle without being under

 07  arrest, the officer-safety reason and the Terry stop,

 08  right?

 09      A.    Yes.

 10      Q.    And, actually, you added a third.  The

 11  possible search of a vehicle, so there's three of the

 12  four reasons that you list for ordering a motorist

 13  out do not involve an arrest, is that correct?

 14      A.    That's correct.  I mean, there's many

 15  reasons why someone might be asked out of a vehicle,

 16  and that's why I wrote it that way.  That we don't

 17  know at that point.  We've not heard on the video

 18  what the officer's intention was.

 19      Q.    So let me ask you, though, about the one

 20  minute's worth of conversation.  The one minute that

 21  you're getting is solely based on the body-worn

 22  camera footage?

 23      A.    That's correct.  From time of initial

 24  contact to time of attempted arrest, it's a little
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 01  over a minute.

 02      Q.    And by time of initial contact, do you mean

 03  from the time that Officer Davis activated his

 04  body-worn camera as he approached the vehicle?

 05      A.    Correct.  From the time of the physical

 06  contact, let's say, the face-to-face or the verbal

 07  contact.

 08      Q.    And that's because you have no idea how

 09  long the officer spent trying to get him to move his

 10  vehicle before the moment of the body-worn camera

 11  activation?

 12      A.    Well, that's not exactly true as I

 13  discussed before.  Based on what I read in the

 14  officer's report, 30 seconds seems like a very

 15  healthy, a very good estimate of amount of time.  It

 16  could be a little less.  It could be a little bit

 17  more, but it's certainly not going to be more than a

 18  minute, but, again, unless there's things they put in

 19  the report that I don't know about, but from what I

 20  read, I would say that that took a matter of seconds.

 21      Q.    Nowhere in the report did the officers ever

 22  describe how long they interacted with O'Brien prior

 23  to activation of the body-worn camera, fair?

 24      A.    That's correct.  That is true.
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 01      Q.    And nowhere on the body-worn camera did the

 02  officers talk to O'Brien and say we've been

 03  interacting with you for X number of seconds prior to

 04  activating our body-worn camera, is that correct?

 05      A.    That is correct.

 06      Q.    So when you say 30 seconds, this is your

 07  speculation based on your experience and knowledge of

 08  the facts?

 09      A.    It's based on that and what I read in the

 10  report, so you put those two together is what it's

 11  based on.

 12      Q.    Now, when you -- when you talk about

 13  Mr. O'Brien being told he's under arrest after only

 14  one minute's worth of conversation, in that one

 15  minute of conversation, you actually heard

 16  Officer Davis issue police directives to Mr. O'Brien,

 17  is that correct?

 18            MS. SHAMBEE:  Objection to form.

 19            THE WITNESS:  That is correct.

 20  BY MS. McGEE:

 21      Q.    And you heard in that one minute of

 22  conversation Officer Davis tell Mr. O'Brien to move

 23  his vehicle?

 24            MS. SHAMBEE:  Objection.  Form.
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 01            THE WITNESS:  That is correct.

 02  BY MS. McGEE:

 03      Q.    To provide driver's license and proof of

 04  insurance?

 05            MS. SHAMBEE:  Objection.  Form.

 06            THE WITNESS:  Correct.

 07  BY MS. McGEE:

 08      Q.    And then he -- and then Mr. O'Brien refused

 09  both of those directives in that one minute, is that

 10  correct?

 11            MS. SHAMBEE:  Objection to form.  Sorry.

 12  Objection to form.

 13            THE WITNESS:  That is correct.

 14  BY MS. McGEE:

 15      Q.    And then Mr. O'Brien is told to step out of

 16  his vehicle in that one minute, is that correct?

 17      A.    That is correct.

 18      Q.    And Mr. O'Brien refuses that directive as

 19  well?

 20            MS. SHAMBEE:  Objection to form.

 21            THE WITNESS:  Yes.  He refuses that as

 22  well.

 23  BY MS. McGEE:

 24      Q.    All right.  So, then, at this point,
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 01  Officer Davis attempts to remove Mr. O'Brien from the

 02  vehicle.  You saw that on the body-worn camera,

 03  right?

 04      A.    Correct.  Are we moving into the section H?

 05      Q.    So I want to talk about your statement that

 06  Davis took ahold of O'Brien's left arm and tried to

 07  extract him out of the car.  O'Brien physically

 08  refused to exit by pulling his arm away from

 09  Officer Davis and remained seated in the vehicle.  Do

 10  you remember writing that?

 11      A.    I do remember that.

 12      Q.    Okay.  So O'Brien's refusal to exit and his

 13  actions to avoid the extraction are resisting, acts

 14  of resistance, correct?

 15      A.    Yes, they are.

 16      Q.    So he's resisting the police at this moment

 17  that he is moving away from Officer Davis?

 18      A.    He mostly moves his arm.  I did see his

 19  body move somewhat, too, you know, more into the

 20  interior of the vehicle, especially when he's

 21  interacting with Officer Brown on the other side.  So

 22  is he trying to move away?  I would say mostly he's

 23  trying to move his arm away.

 24      Q.    Okay.  And whether he's trying to move his
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 01  arm or whether he's trying to move his body or both,

 02  this is resisting arrest, correct?

 03      A.    I would say yes.  That he knew at that

 04  point that Officer Davis intended to make an arrest

 05  and that he was refusing to be arrested.

 06      Q.    And so in addition to the other crimes that

 07  Mr. O'Brien had committed, at the moment he is

 08  pulling away from Officer Davis, he is committing the

 09  crime of resisting arrest?

 10            MS. SHAMBEE:  Objection.  Form.

 11  BY MS. McGEE:

 12      Q.    You can answer.

 13      A.    Yes.  I would say that that met the

 14  guidelines for resisting.

 15      Q.    And let's talk about Davis's attempt to

 16  remove O'Brien from the car.  Would it be a fair

 17  statement of your opinion that you think

 18  Officer Davis should have used more force to pull

 19  O'Brien out of the car at that point?

 20            MS. SHAMBEE:  Objection.  Form.

 21            THE WITNESS:  It's a difficult question to

 22  answer, and here's the reason.  Officers are under

 23  incredible scrutiny these days.  When anyone sees a

 24  physical interaction between an officer and a
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 01  citizen, sometimes they assume the worse, and

 02  everyone gets their cameras out, and they're

 03  recording the officers.  Consequently -- and this is

 04  not referring specifically to the O'Brien case, but

 05  in general, I've seen a lot of officers reluctant to

 06  use the force that would be required in that

 07  situation in order to make the arrest.

 08                 So, now, let's get back to the

 09  specifics of your question and specifics of

 10  Mr. O'Brien.  At that point, what I would have liked

 11  to see Officer Davis say, you are under arrest for

 12  refusing the lawful order of a police officer at a

 13  traffic stop.  In addition, you are now resisting me.

 14  Stop that or I'm taking you down to the ground, and

 15  then there's a variety of techniques.

 16                 I'm not specifically a physical force

 17  instructor, so I don't have a great expertise there

 18  other than being trained in physical force for many

 19  years, and then seeing -- both using it in my force,

 20  using it myself and seeing officers use force,

 21  whether in person or on camera.

 22                 So I come to this more from just my

 23  experience that there's a variety of techniques

 24  Officer Davis might have used which could result in
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 01  an arrest of the subject hopefully without hurting

 02  him and, also, getting him in custody in a -- you

 03  don't want a lengthy arrest situation.  You don't

 04  want a longer -- you don't want to draw that out,

 05  right?  It doesn't mean use excessive force.  It

 06  means use the force that's appropriate, necessary and

 07  proportional, but at that point, if he's making the

 08  arrest, and he states he is, at least I think he is,

 09  he says, you know, get out of the car, there are

 10  techniques that he could have used to quickly get

 11  Mr. O'Brien out of the car.

 12                 Now, I can't say that they would be

 13  successful because I don't know his physical

 14  capabilities, and I don't know O'Brien's physical

 15  capabilities.  As we all saw in the video, it turned

 16  out that they struggled at that car door for several

 17  minutes.

 18                 So I'm coming to the close of the

 19  answer to your question.  I would have liked to see

 20  him do this a little bit faster and, therefore,

 21  increasing officer safety by limiting the ability of

 22  someone to resist arrest, to produce a weapon, to

 23  gain assistance from passersby or to formulate a plan

 24  of escape.
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 01                 So sometimes you want to act with

 02  enough speed.  You use appropriate force, but you do

 03  it with enough speed that I'm going to make this

 04  arrest, and we're going to do it quickly because

 05  that's going to keep me safe and that's going to keep

 06  the citizen safe, and it didn't turn out that way.

 07      Q.    So what techniques should Officer Davis had

 08  used at the moment he is -- we have him reaching for

 09  Mr. O'Brien's arm and Mr. O'Brien is pulling away

 10  from him, what should Officer Davis have done to

 11  extract Mr. O'Brien from the car?

 12      A.    At that point --

 13            MS. SHAMBEE:  Objection.  Form.

 14            THE WITNESS:  Ideally, you have two

 15  officers at the -- at the scene.  Call Brown over,

 16  and we're going to extract this person out of the --

 17                 sorry.  Alexa, off.  Sorry about that.

 18                 At that point, calling the other

 19  officer over and using two-partner techniques.  I'm

 20  sure that the Chicago Police Department has a variety

 21  of techniques that they've trained people in how to

 22  remove people from the car.

 23                 One of my favorites is the underhook

 24  where you take your right arm, you put it under the
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 01  arm of the person, in this case, Mr. O'Brien, and you

 02  put the back of your hand on the neck.  If you can

 03  control him safely and you then use that hooking

 04  motion to pull him out of the car while Officer Brown

 05  then attempts to control the other hand, in this

 06  case, the right hand, and then move him from the car

 07  to the side of the car would be a great place for

 08  either standing handcuffing or if you felt that it

 09  was -- he had resisted too much and you felt that the

 10  danger factor warranted it, to then take him down for

 11  prone handcuffing, which means placing him on the

 12  ground; therefore, limiting the subject's ability to

 13  move, to react, to fight, to defend, to run or

 14  anything, and then do the handcuffing there, so I

 15  found that to be a very effective technique.

 16                 But as to whether Davis and Brown

 17  could do this, I don't know.  I don't know their

 18  training and their abilities.

 19  BY MS. McGEE:

 20      Q.    So with respect to Officer Davis's attempt

 21  to pull Mr. O'Brien from the car by grabbing his left

 22  arm, is it your opinion that he used too little force

 23  to effectuate the extraction at that point?

 24            MS. SHAMBEE:  Objection.  Form.
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 01            THE WITNESS:  Now, see, that's what's so

 02  hard for officers these days.  If you use too little

 03  force, you don't make the arrest and you end up in a

 04  long back-and-forth struggle like we saw here, too,

 05  but if you use quick, rapid force, some people say

 06  you used too much force.  Why were you so quick with

 07  that guy?  Why were you so fast, you know?  So

 08  it's -- it's almost an impossible question to answer,

 09  again, not knowing the capabilities and things like

 10  that.  Did he use too little force?

 11                 Let's just say that the struggle went

 12  on longer than I would have liked to have seen it go

 13  on, and as we'll probably get to, created possibly an

 14  officer-safety situation because of the length of the

 15  struggle.  So yeah, at that point, in answer to your

 16  question, I think he could have used a little more

 17  force.  I think having Officer Brown there at his

 18  side with the two of them, they would have a much

 19  greater chance of extracting Mr. O'Brien from the

 20  car.

 21  BY MS. McGEE:

 22      Q.    So a couple moments ago, you told me that

 23  you're unaware of the techniques that the Chicago

 24  Police Department trains their officers on for
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 01  removing a resisting motorist from the vehicle, is

 02  that true?

 03      A.    Yes, it is.

 04      Q.    So you have no idea what either the police

 05  protocols or training are for a situation like this?

 06      A.    No, I don't.  I can try to explain that

 07  further, but that's -- that's -- the best simple

 08  answer is no, I don't.

 09      Q.    Okay.  And you told me before that you

 10  taught a lot for the Seattle Police Department and

 11  for some other places.  Have you ever been a

 12  use-of-force instructor?

 13      A.    As I stated previously, that has not been

 14  my specialty.  I've received, you know, 100 or 200

 15  hours of physical force training, but I've never

 16  been -- no, I can't -- I can't say I was a physical

 17  force instructor.  No.

 18      Q.    Okay.  So -- all right.  In opinion I, you

 19  seem to have a problem with the fact that the

 20  officers are either handcuffing or partially

 21  handcuffing Mr. O'Brien in the vehicle, is that

 22  right?

 23      A.    Yes.

 24      Q.    And so this CREST model, the C-R-E-S-T
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 01  model, where are you getting that from?

 02      A.    That comes from the Seattle Police

 03  Department, and I don't know if Chicago follows that

 04  model, but what I can state is that the ideas that

 05  you see here are very common for police training and

 06  police officers across the country that if you get

 07  out of order, let's say you start searching before

 08  someone is handcuffed, what are you doing?  You're

 09  allowing yourself the opportunity to be assaulted

 10  because you don't have control of the hands, so

 11  you're out of order there.  Or let's say you

 12  transport someone without searching them and, now,

 13  they produce a weapon and injure or kill you.

 14                 So these are very common knowledge

 15  that, again, Chicago might not use CREST, that

 16  particular framing device, but these are very common

 17  that you need to have control of the prisoner to then

 18  restrain them.  So you want to go in order there.

 19  It's very important that we, first off, physical

 20  control, and then, 2, the handcuffs are very

 21  important.  Every police officer from academy day one

 22  trains in the use of handcuffs and how they can help

 23  keep you safe while you then do the other things,

 24  whether it's to look at your situation, to evaluate,
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 01  whether you're going to do a search, you're going to

 02  do the transport, you're going to have hand off to

 03  someone else, you're going to interview a victim.

 04  Whatever you're going to do.  If you have a suspect

 05  that's under arrest, don't let them roam about freely

 06  and escape.  Don't let them assault you.  Don't let

 07  them gain weapons.  Don't let them gain people to

 08  assist them.

 09                 So, again, they might not have that

 10  CREST model, but the ideas that you see presented

 11  there are very common to all police departments, and

 12  I would not be surprised at all to see that Chicago

 13  has a similar training mechanism.

 14      Q.    The CREST model is designed to promote

 15  officer safety, is that right?

 16      A.    Yes, it is.

 17      Q.    To make sure that during the course of the

 18  arrest, that the officer is not injured by an

 19  out-of-control subject?

 20      A.    Yes.  That is definitely one of the

 21  benefits from moving in that pattern.

 22      Q.    So when the officers get Mr. O'Brien's left

 23  hand handcuffed but not the right hand, the danger at

 24  this point is to the police?
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 01      A.    Okay.  When they handcuff his left hand but

 02  not his right, the danger is to the police?  There's

 03  also a danger -- yes.  In answer to your question,

 04  yes, there is a danger factor for the police because

 05  Mr. O'Brien's right hand is free, but there's also a

 06  danger factor for Mr. O'Brien, too, because I saw his

 07  left arm pinned with the elbow against the door frame

 08  of the car, and it doesn't take much force to

 09  dislocate an elbow, so it's also for his safety as

 10  well.

 11      Q.    Well, do you have any information that

 12  Mr. O'Brien was injured in the elbow region?

 13      A.    No, I do not.

 14      Q.    Okay.  So there was no injury that was

 15  caused to Mr. O'Brien from handcuffing with only the

 16  left hand at this point, is that correct?

 17      A.    That is correct.

 18            MS. SHAMBEE:  Objection.  Objection.  Form.

 19  Calls for a legal conclusion.

 20  BY MS. McGEE:

 21      Q.    Well, did you receive any information from

 22  any source whatsoever that would indicate Mr. O'Brien

 23  suffered any type of left elbow injury from being

 24  handcuffed on just the left side?
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 01      A.    No.  I was trying to answer your question

 02  that the danger factor was only for the police there,

 03  and I was offering information that there's also a

 04  danger factor for the citizen being placed under

 05  arrest, in this case, Mr. O'Brien, so I tried to

 06  answer the question in that way, but you are correct,

 07  I do not have any information that he received an

 08  elbow injury as a result of the arrest.

 09      Q.    And at any point in time, Mr. O'Brien could

 10  have stopped resisting and submitted to the arrest,

 11  is that correct?

 12      A.    Yes.  He could have stopped his resistance

 13  and submitted, yes.

 14      Q.    All right.  So, then, I want to talk about

 15  the reaching.  So at some point in time, it's pretty

 16  clear from the video camera of both officers that

 17  they believed that Mr. O'Brien was reaching towards

 18  the center console area of the vehicle, correct?

 19      A.    I heard --

 20            MS. SHAMBEE:  Objection.

 21            THE WITNESS:  Sorry.  Go ahead.

 22            MS. SHAMBEE:  Objection.  Form.

 23            THE WITNESS:  I heard about reaching.  I

 24  never heard that it was definitively the center
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 01  console or the floor boards or behind the back seat

 02  or where, so I don't know specifically in the

 03  vehicle, but I did hear several warnings about

 04  reaching and stop reaching.

 05  BY MS. McGEE:

 06      Q.    You heard them say stop reaching, right,

 07  multiple times?

 08      A.    Yes, I did.

 09            MS. SHAMBEE:  Objection.  Form.

 10  BY MS. McGEE:

 11      Q.    And in your experience as a police officer,

 12  when you're -- when you have a suspect that's

 13  resisting arrest and the suspect starts reaching into

 14  the vehicle, what is that -- what does that cause

 15  concern for for you?

 16      A.    There's a lot of concern that people will

 17  keep weapons in a car, and whether that be knife or

 18  baseball bat, a gun, anything like that that could

 19  injure the officer, so if someone is reaching around

 20  in the car, on the traffic stop itself, it might

 21  indicate I'm looking for my wallet or my license, but

 22  in this case where someone is -- they got one

 23  handcuff on and the officers are ordering them out of

 24  the car, if they're reaching into the car, I think
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 01  there's definitely a greatened sense of security for

 02  the officers that they did believe that there

 03  potentially is an officer-safety situation as a

 04  result of the reaching.

 05      Q.    Now, you as a police officer, I'm sure, are

 06  aware that sometimes suspects will hide weapons or

 07  firearms in the center console area?  Has that been

 08  your experience?

 09      A.    It's very common.  Most cars have a decent

 10  size center console, and you can hide a variety of

 11  items in there, yes.

 12      Q.    And so if someone is reaching into the

 13  center console area of the car, it's reasonable for

 14  the officers to be concerned for officer safety at

 15  that point?

 16      A.    Yes, it is.

 17            MS. SHAMBEE:  Objection.  Form.

 18  BY MS. McGEE:

 19      Q.    And when you -- in your opinion, you talk

 20  about both the language used by the officers, their

 21  demeanor, the pitch of their voice, that it's your

 22  opinion that they perceived a threat from Mr. O'Brien

 23  when he started reaching in the vehicle, is that

 24  fair?
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 01      A.    Yes, it is.

 02            MS. SHAMBEE:  I'm going to ask if you can

 03  say where are you referencing?

 04            MS. McGEE:  I'm asking him his opinion.

 05  BY MS. McGEE:

 06      Q.    So I want to talk about, then, the officers

 07  after instructing Mr. O'Brien to stop reaching, they

 08  do at some point in time unholster their firearm, is

 09  that correct?

 10      A.    Yes, they do.

 11      Q.    Okay.  And upon the moment that the

 12  officers unholster their firearm, at least one of the

 13  officers tells Mr. O'Brien to stop or they're going

 14  to shoot, is that right?

 15      A.    Yes.  That was Officer Davis.

 16      Q.    Yeah.  Do you have any problem with an

 17  officer say stop reaching or I'm going to shoot?

 18            MS. SHAMBEE:  Objection.  Form.  Also,

 19  misinterpretation of the facts.

 20            THE WITNESS:  It's -- it's a difficult

 21  question to answer.  That's not how I would have done

 22  it.

 23                 It seemed that Officer Davis was a bit

 24  reactionary and possibly too excited for the moment,
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 01  and it's been my experience working with a lot of

 02  different police officers -- and, again, I'm assuming

 03  that, in general, Chicago police officers are like

 04  Seattle police officers -- that there are

 05  circumstances that have resulted in unnecessary

 06  shootings.  I'm not saying this is one of those, but

 07  they're -- when I watched Officer Davis, it almost

 08  seemed like he was too caught up in the moment.  He

 09  started saying things like I'm going to shoot, I'm

 10  going to shoot.  It's been my experience in my

 11  training that if you lose your cool and you start

 12  swearing and yelling, you've lost some of that mental

 13  ability to discern what is happening in the moment

 14  and to react appropriately.  I'm not saying that he

 15  could not have pointed his weapon at Mr. O'Brien, and

 16  I also cannot see clearly as clearly as he

 17  can -- again, we talked about earlier the difference

 18  in a camera and the human eye.  Obviously,

 19  Officer Davis could see things that the camera view

 20  eye had did not show me, so I'm not going to doubt

 21  him that he felt that there was a threat there.

 22                 But I will say that he rather

 23  than -- the quickest way to negate that threat would

 24  have been to use as much force as is necessary to
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 01  swiftly get him out of that car.  If he really felt

 02  that O'Brien was grabbing a weapon at that point,

 03  that's going to be the quickest way to negate the

 04  ability to get that weapon.

 05                 That being said, if O'Brien is too

 06  fast for him and he grabs the weapon, the firearm is

 07  going to be appropriate.  So he's going to have to

 08  make that decision for himself as to, you know,

 09  whether that met the idea of being necessary in order

 10  to handle that situation.

 11                 So it's a long-winded question -- I'm

 12  sorry, a long-winded answer to a short question.  Do

 13  I have problems with it?  I think he was overly

 14  reactionary and resorted to the firearm too quickly.

 15  BY MS. McGEE:

 16      Q.    So here's my question, though.  We now have

 17  O'Brien who we've already agreed is resisting arrest.

 18  He's now reaching somewhere in the car, and it's your

 19  opinion that the officers perceived a threat by his

 20  resistance and now his reaching.  So if they're

 21  concerned for their safety, they have the right to

 22  unholster their firearm in order to protect

 23  themselves, right?

 24            MS. SHAMBEE:  Objection.  Form.
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 01            THE WITNESS:  I agree with you.  Yes.

 02  BY MS. McGEE:

 03      Q.    And we know from the video that the

 04  officers had their firearms unholstered for a pretty

 05  short period of time, correct?

 06            MS. SHAMBEE:  Objection.  Form.  That's a

 07  matter of opinion.

 08  BY MS. McGEE:

 09      Q.    You can answer.

 10      A.    I didn't specifically time the amount of

 11  time that the firearm was out, but based on my

 12  general recollection of watching the video last

 13  night, I would say he probably had his gun out for

 14  one to two minutes.

 15      Q.    If I told you it was less than a minute,

 16  would you say that that was reasonable or

 17  unreasonable?

 18            MS. SHAMBEE:  Objection to form.

 19  Speculation.

 20            THE WITNESS:  I would not have an opinion

 21  on that.

 22  BY MS. McGEE:

 23      Q.    Okay.

 24      A.    That wouldn't -- that wouldn't sway me one
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 01  way or the other.

 02      Q.    Okay.  So in this case, we know that when

 03  O'Brien stops reaching, the officers immediately

 04  reholster their firearms, correct?

 05            MS. SHAMBEE:  Objection.  Form.

 06            THE WITNESS:  I would disagree with that.

 07  Officer Davis has his firearm out as he reapproaches

 08  Mr. O'Brien, so he keeps his firearm out and kind of

 09  pointed at him for a while as he reengages verbally

 10  at the window.  At some point, Mr. O'Brien says, hey,

 11  I've got my hands up on the wheel.  You can see my

 12  hands and everything, and then he feels calm enough

 13  to then holster.

 14  BY MS. McGEE:

 15      Q.    Right.  So I guess my question is like

 16  this.  Mr. O'Brien is reaching somewhere in the

 17  vehicle.  The officers perceive a threat, and they

 18  are now pointing a firearm and issuing directives to

 19  stop reaching or they're going to shoot.  When

 20  Mr. O'Brien stops reaching, puts his hands where the

 21  officer can see, they reholster their firearms?

 22      A.    Not right away.

 23            MS. SHAMBEE:  Objection.  Form.

 24            THE WITNESS:  Sorry.  Not right away.  I
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 01  couldn't tell for Brown, but for Davis, he does not

 02  holster right away.  He moves in closer than I would

 03  have liked and reengages possibly verbally with him.

 04  I think he holsters then when he reacquires the

 05  handcuff, so there are -- there are some time that

 06  passes there.  It's not long, but it does -- he does

 07  not holster right away.

 08  BY MS. McGEE:

 09      Q.    So you keep talking about Officer Davis's

 10  feelings.  You have actually no idea what

 11  Officer Davis was feeling in the moment, fair?

 12            MS. SHAMBEE:  Objection.  Form.

 13            THE WITNESS:  Not entirely fair.

 14  Certainly, I think you and I both said that he -- his

 15  actions seemed to be that he perceived a threat.

 16  Now, what feeling he gets from that, some people get

 17  mad; some people get angry; some people get scared.

 18  I can't state that, but I can certainly state that he

 19  felt that he had a threat, so I think I could

 20  probably leave it at that and say I don't know his

 21  actual personal feelings.

 22  BY MS. McGEE:

 23      Q.    So let's just be clear.  You've never

 24  spoken with any of the Defendant officers, correct?
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 01      A.    That is correct.  Yes.

 02      Q.    And you have not -- aside from the Arrest

 03  Report and the Original Case Incident Report, you

 04  have no other statements from these officers?

 05      A.    That is correct.

 06      Q.    And the Arrest Report and the Original Case

 07  Incident Report provide no information about what the

 08  officers were feeling, is that correct?

 09      A.    Correct.  I don't even think the police

 10  report mentions drawing the firearm, if I remember

 11  correctly.

 12      Q.    When you say "police report," are you

 13  talking about the Arrest Report, the Original Case

 14  Incident Report or something else?

 15      A.    The Original Incident Report, and I

 16  can't -- I didn't review the Arrest Report, so I

 17  can't state for sure.

 18      Q.    You didn't review the Arrest Report ever?

 19      A.    No.  This morning or last night.

 20      Q.    All right.  So tell me about your concerns

 21  about when Officer Davis moves closer to the vehicle

 22  with his firearm drawn.

 23            MS. SHAMBEE:  Objection.  Form.  Is that a

 24  question?
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 01  BY MS. McGEE:

 02      Q.    You can answer.

 03      A.    Well, just tell you more about it?  I

 04  mean --

 05      Q.    Well, tell me why you think it's a problem.

 06      A.    I could read what I wrote here.

 07      Q.    Well, I can read what you wrote.  I want

 08  you to tell me why you wrote that.

 09      A.    Well, why I wrote that is because that's

 10  how I felt in reviewing this -- in reviewing hundreds

 11  of police officers', you know, videos and things on

 12  when they have the firearms out as well as my SWAT

 13  training and experience and general police training

 14  that when you approach someone closely with a

 15  handgun, you're now enabling them to possibly grab

 16  that handgun from you and use it against you, so if

 17  it can be avoided, it's generally recommended police

 18  practice in all the training I've ever received that

 19  unless you have to advance close, if you're going to

 20  have your firearm out, a bit of distance is a good

 21  thing because it enables you to see more clearly.  It

 22  gives you a bit more reaction time.  It gives you

 23  possibly more cover and concealment that you might be

 24  able to find for yourself, and by advancing closely
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 01  to someone, you're now giving them the ability to

 02  grab that weapon.

 03                 You're also -- there's

 04  sometimes -- there have been cases of sympathetic

 05  firearms, fire.  Someone pulling the trigger

 06  accidentally or, also, they've confused do I have a

 07  Taser in my hand or do I have a handgun in my hand?

 08  And we've seen some of the aftereffects of that where

 09  someone gets shot when someone actually only intended

 10  to use a Taser.

 11                 So if he's going to engage with

 12  Mr. O'Brien closely at the window there, he

 13  reengages.  We talked about how O'Brien says, hey, I

 14  am not a threat.  My hands are up here or they're on

 15  the steering wheel.  Good thing for him to do would

 16  have been to holster at that point.  Because, now, he

 17  also places Officer Brown in the line of fire because

 18  his firearm is pointed straight towards O'Brien, and

 19  Brown at this point has -- I don't know if he's

 20  reholstered or not, but he has moved.  From the rear

 21  of the car, he has now moved back to the passenger

 22  side of the car, so, now, the officer ends up

 23  pointing his firearm at two people, including his

 24  partner, which is a bad idea.  It's extremely unsafe.
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 01      Q.    All right.  So let's talk about the

 02  direction of the firearm.  You actually don't have

 03  the same line of vision on that firearm that

 04  Officer Davis has, is that a fair statement?

 05      A.    That is a fair statement.

 06      Q.    Okay.

 07      A.    Because of the placement of the body camera

 08  and sometimes it has a fish-eye lens that you cannot

 09  tell exactly where that firearm is pointed.  That's a

 10  true statement.

 11      Q.    Okay.  So, then, you just gave me an

 12  example of like a Taser, a firearm mix up.  That's

 13  not the situation in this case, right?

 14      A.    If you listen to the video, there is some

 15  mention of Taser and not even at the arrest on the

 16  ground later with the sergeant.  There's some mention

 17  of Taser earlier, and I don't know why -- I believe

 18  it's Mr. O'Brien that says it, and so I don't know

 19  much more than that.  No one talks about drawing a

 20  Taser.  I don't even know if the officers were

 21  equipped with a Taser.  I don't know if he's just

 22  stating that because -- I don't know why he's stating

 23  that.

 24      Q.    Who is stating that?
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 01      A.    Mr. O'Brien mentions something about Taser

 02  in the video.

 03      Q.    Right, right, but you're telling -- you

 04  told me earlier that approaching a vehicle with your

 05  firearm drawn is a problem because officers sometimes

 06  get mixed up between their Taser and their firearm.

 07  Do you remember telling me that?

 08      A.    That has happened, yes.

 09      Q.    I understand that has happened, but that

 10  didn't happen here.  We would agree?

 11      A.    That did not happen there.  I would agree.

 12      Q.    And the officers were pretty clear that

 13  they were pulling out their firearms after

 14  Mr. O'Brien started reaching into the vehicle?

 15      A.    That is correct.

 16      Q.    And they start by screaming stop reaching

 17  and then they pull out their firearm after

 18  Mr. O'Brien refuses the command to stop reaching?

 19      A.    I couldn't tell definitively if he stopped

 20  reaching or not.  I think I wrote in there that I

 21  could not see with the camera view I had all of the

 22  movements of his hands or where his hands are, but I

 23  will also acknowledge that the officers clearly state

 24  stop reaching, stop reaching.  He's reaching.  He's
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 01  reaching.  I'm going to shoot.  I'm going to shoot.

 02  So clearly, whether right or wrong, Officer Davis

 03  perceives that there is a threat that Mr. O'Brien

 04  poses at that time.

 05      Q.    And let's be clear, neither officer

 06  discharged their firearm that night?

 07      A.    That is correct.

 08      Q.    So when you -- how many times have you

 09  drawn your firearm in a traffic stop?

 10      A.    I would say as a patrol officer, maybe 3,

 11  but as a SWAT sergeant, it was -- we had rifles in

 12  our hands quite often or we drew firearms because we

 13  were dealing with -- our arrests were dealing with

 14  very dangerous individuals, so it was much more

 15  common then, so I'll say 3 as a patrol officer, and

 16  20 in SWAT possibly.

 17      Q.    And it would be a fair statement that your

 18  experience as a patrol officer is more like what

 19  Officers Davis and O'Brien (sic) experienced with

 20  this traffic stop?

 21      A.    I agree with that.

 22      Q.    So let's just talk about the three times

 23  that you've drawn your firearm in a traffic stop.

 24  When you drew your firearm, did you draw your firearm
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 01  because you perceived a threat to you as an officer?

 02      A.    Yes, I did.

 03      Q.    And upon drawing your firearm, did you give

 04  a command to the motorist?

 05      A.    Yes.  As far as I can remember each time, a

 06  warning was given.

 07      Q.    And would you consider stop reaching or I'm

 08  going to shoot to be a warning given to Mr. O'Brien?

 09      A.    Absolutely.

 10      Q.    All right.  So I want to talk about after

 11  the firearms are reholstered, there's another attempt

 12  to gain control of Mr. O'Brien.  Would that be a fair

 13  description of what you saw on the video?

 14      A.    Yes.

 15      Q.    And so, eventually, the officers are able

 16  to handcuff the right arm?

 17      A.    Correct.  The --

 18      Q.    So you have a timestamp of --

 19      A.    We can stop there if you want.

 20      Q.    Yeah.  Let's stop there.  You have a time

 21  stamp in your report of 5:45.  Are you time stamping

 22  this off of Davis's video or Brown's video?

 23      A.    Off of Davis's video.

 24      Q.    And so prior to the handcuffing, when
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 01  O'Brien is reaching in the car and the officers are

 02  telling him to stop reaching and he keeps reaching,

 03  you would agree that this is also another act of

 04  resisting?

 05      A.    It's certainly not what the officers wanted

 06  him to do, but under the definition of resisting I

 07  believe there in Illinois, I term that resisting more

 08  when they have hands-on with him and he's handcuffed

 09  or not handcuffed and he's pulling from them and he's

 10  trying to pull away and you can see the tension

 11  between the officer and the subject, I think that's

 12  clearly resisting.

 13                 When he's reaching, Davis moves away

 14  from him and steps back.  I don't know if it meets

 15  the legal definition of resisting at that point.

 16  Clearly, he's not doing what they asked him to do.

 17  He eventually does, and I believe he puts his hands

 18  back up on the wheel, but there is a time period

 19  where he's not doing what they told him to do.

 20      Q.    You also saw on the video that there are

 21  times where O'Brien is resisting by grabbing ahold of

 22  the steering wheel to brace himself to prevent the

 23  officers from removing him from the vehicle?

 24      A.    I believe I did see that on the video, yes.
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 01      Q.    And you saw Mr. O'Brien engage in the act

 02  of resisting by holding on to his car keys and

 03  refusing to give them to the police officers.  Did

 04  you see that?

 05      A.    No, I would not call that active resisting.

 06  Generally, I think of active resisting where you are

 07  now actively trying to injure, push, grab, assault

 08  the police officer who is trying to arrest you.

 09                 Passive resister is someone that grabs

 10  onto the steering wheel or holds their hands or uses

 11  muscular tension to avoid their arms being pulled, so

 12  I would definitely describe him as a passive

 13  resister, not an active resister.

 14      Q.    Where are you getting these definitions of

 15  active and passive from?

 16      A.    From my training and experience, and

 17  definitely the way we train in Seattle, it's a very

 18  clear line who is a passive resister.  We have a

 19  number -- we have a lot of protests here in Seattle.

 20  It's very important that I train officers and also

 21  that I'm trained in what a passive resister is.  This

 22  is not someone that's actively trying to injure you.

 23  They are not hurting you.  They are not grabbing you.

 24  They are not poking you.  They are not pushing you.
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 01  What they are doing is they are using

 02  whatever -- whether it's a physical object to hang on

 03  to, like a steering wheel, or it's just muscular

 04  tension where I'm just keeping my hands right here on

 05  my chest and I'm refusing to allow the officer to

 06  pull my arm, let's say, behind my back or something

 07  like that, that is a passive resister.  There is

 08  nothing there that tells the officer, hey, I'm being

 09  assaulted right now.  You're assaulting me or you're

 10  hitting me or you're punching me, you're kicking me.

 11  So that's a passive resister.

 12                 So we train very exclusively that an

 13  active resister -- because in Seattle -- again, I

 14  don't know exactly the Chicago training methods, but

 15  in Seattle, we are trained that an active resister is

 16  someone that's actually trying to hurt you, to injure

 17  you, taking an aggressive stance.  Let's say they are

 18  drawing their fist back like they are going to punch

 19  you, that's an active resister.  They're going to

 20  engage in something that's going to hurt you; and,

 21  therefore, because they're actively resisting, you

 22  now have a variety of force options open to you to

 23  use for the active resister as opposed to the

 24  passive.
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 01      Q.    So you would agree that you saw in the

 02  video Mr. O'Brien resisting the police by bracing on

 03  the steering wheel?

 04      A.    I would say that is definitely a form of

 05  passive resistance, yes.

 06      Q.    And you saw him bracing with his feet to

 07  prevent the officers from removing him from the

 08  vehicle?

 09      A.    I can't state that I saw enough of his foot

 10  action to agree with that.  I don't have enough

 11  information on that.

 12      Q.    And you saw Mr. O'Brien refusing to give up

 13  his keys when the police were trying to get the keys

 14  from him?

 15      A.    As it stands right now, I do not remember

 16  anything about the keys.  I don't remember seeing

 17  them in his hand, and I don't remember the officers

 18  mentioning the keys, so I don't have enough

 19  information on that right now.

 20      Q.    And we saw him resisting when he was

 21  fighting with the officers and refusing to get out of

 22  the vehicle, right?

 23            MS. SHAMBEE:  Objection to form.

 24            THE WITNESS:  I would not term what he did
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 01  as fighting.  I would term it as passively resisting

 02  the officer.  He tried to keep his arms close to his

 03  body and refused to give them up to be handcuffed.

 04  BY MS. McGEE:

 05      Q.    And so you're using for passive resistance

 06  the Seattle definition, which means not assaulting

 07  the police officer?

 08            MS. SHAMBEE:  Objection.  Form.

 09            THE WITNESS:  I think I did a pretty

 10  thorough job of describing what a passive resister

 11  and an active resister is as far as the Seattle

 12  Police Department goes, and then I also relied on --

 13                 Not my dog.  Sorry.

 14                 I also relied on some of the

 15  definitions, wordage, verbiage that I saw within the

 16  online Chicago Police Department Manual.

 17  BY MS. McGEE:

 18      Q.    You've never been trained on what

 19  constitutes a passive versus an active resister

 20  according to the Chicago Police Department, fair?

 21      A.    No.  I can't say I've had their training,

 22  no.  That's correct.

 23      Q.    Now, how long should the officers have let

 24  Mr. O'Brien sit in the car before they physically
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 01  pulled him out?

 02      A.    Well, I think we've kind of gone over

 03  that --

 04            MS. SHAMBEE:  Objection.  Form.

 05            THE WITNESS:  Okay.  I think we've kind of

 06  gone over that.  When it's phrased in that manner,

 07  there is no definitive answer to that question, and

 08  it can't be answered.  That being said, again, try

 09  not to repeat myself here, but we talked about, you

 10  know, the idea of if you're going to make an arrest,

 11  don't stand there all day and do it.  You're

 12  increasing the opportunities for injury.  You're

 13  increasing the opportunities for yourself getting

 14  hurt or the subject getting hurt.  You're increasing

 15  the opportunities for people, passersby to come and

 16  join in.  You are increasing the opportunity for

 17  someone to grab a weapon, so that's the best answer I

 18  can give that question.  There is no definitive time;

 19  however, do what's necessary.  Use the necessary

 20  force in order to make the arrest and don't use

 21  excessive force, obviously, but do it within a time

 22  frame that gets the subject under control that keeps

 23  you safe and him safe.

 24  BY MS. McGEE:
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 01      Q.    Do you feel like the officers in this case

 02  waited too long to pull him out of the car?

 03      A.    As I said, I think they -- I think Davis

 04  stood at the side of the car for a long time, longer

 05  than I would have liked to have seen.  If, in his

 06  mind, when he decided that O'Brien is under arrest

 07  and O'Brien refuses to get out of the car, tell him

 08  he is under arrest, tell him why he's under arrest

 09  and if he doesn't step from the car, here's the

 10  consequence.  The consequence is I'm going to pull

 11  you from that car.  I'm going to call my partner

 12  over.  In fact, Brown come over here right now.

 13  Brown and I are going to pull you from that car, and

 14  we're going to put you up against the car, we're

 15  going to put you down on the ground, whatever the

 16  case might be.

 17                 And I'm actually taking probably

 18  longer to explain this than they could.  In realtime,

 19  it would say get out of the car right now or Brown

 20  and I are going to pull you out and handcuff you.  Do

 21  you understand?  And if he at that point does not

 22  agree to be arrested and still is resisting arrest,

 23  pull him out of the car, and that avoids that

 24  potential lethal force situation that we talked about
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 01  where now we have the officer perceiving that O'Brien

 02  is reaching, and he's got guns pointed at him, and it

 03  just avoids a lot, and if you can -- go ahead.

 04      Q.    The officers in this case did not use

 05  lethal force?  No officer used a firearm, correct?

 06      A.    That is correct.

 07            MS. McGEE:  Okay.  All right.  I just need

 08  a short restroom break, so can we just take five,

 09  everyone?

 10            MS. SHAMBEE:  Sure.

 11            THE WITNESS:  That sounds great.

 12                         (Whereupon, a recess was taken

 13                          from 2:21 until 2:29 p.m.)

 14  BY MS. McGEE:

 15      Q.    Back on the record.

 16                So I want to ask you like the actions

 17  that you saw in the video of Mr. O'Brien bracing

 18  himself on the steering wheel with his hands, you

 19  would agree that these are actions to resist the

 20  police officers' attempts to arrest him?

 21      A.    Yes, I would.

 22      Q.    Okay.  And he was -- some people would talk

 23  about it in terms of Mr. O'Brien was trying to defeat

 24  the arrest.  Have you heard that term before?
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 01      A.    I can understand that term.  It's not a

 02  term I'm used to.

 03      Q.    Okay.  You would agree that by bracing on

 04  the steering wheel, Mr. O'Brien was trying to avoid

 05  the police from physically controlling him?

 06      A.    I agree with that.

 07      Q.    Okay.  And also, like, when Officer Davis

 08  at the beginning of the encounter is attempting to

 09  remove Mr. O'Brien from the vehicle, Mr. O'Brien

 10  pulls his left arm away and moves his body away from

 11  Officer Davis, that this is an action that is

 12  intending to avoid Officer Davis's physical control

 13  over him?

 14      A.    We talked before about is he actually

 15  moving, like is he moving his body.  There's no way

 16  he can really go, but his body does move, but I would

 17  say most of the action, most of the resistance seems

 18  to come from the arms, particularly the left arm, so

 19  I would somewhat agree with your statement or your

 20  question, but I --

 21      Q.    Well, let me -- let me ask it differently

 22  then.  You would agree that by pulling away the left

 23  arm and some of the other arm movements, Mr. O'Brien

 24  is acting in a way that he's intending to avoid
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 01  Officer Davis from controlling him?

 02      A.    He's trying to stop him from placing

 03  handcuffs on him and arresting him, yes.

 04      Q.    Okay.  Okay.  All right.  So I want to talk

 05  about not the Seattle definitions but the Chicago

 06  definitions of active versus passive resister, so I'm

 07  talking about General Order 03-02-01.

 08      A.    Yes.

 09      Q.    So you're aware that in Chicago, so not in

 10  Seattle but in Chicago, we define an active resister

 11  as a person who attempts to create distance between

 12  himself or herself and the member's reach with the

 13  intent to avoid physical control and defeat the

 14  arrest.  You understand that that's our definition in

 15  Chicago of active resister?

 16            MS. SHAMBEE:  I'm going to object to the

 17  form.

 18            THE WITNESS:  Okay.  What I wrote down and

 19  I'm looking at N, subsection F, I said that the

 20  Chicago manual defines an active resister as a person

 21  who attempts to create distance between himself or

 22  herself and the member's reach with the intent to

 23  avoid physical control and/or defeat the arrest.

 24  BY MS. McGEE:
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 01      Q.    Sure.  That's just what I asked you.  Do

 02  you agree that --

 03      A.    Did that answer your question?  I would

 04  agree with that.

 05      Q.    You would agree that that's how we define

 06  an active resister?

 07      A.    Yes.

 08      Q.    Okay.  And so we agree that Mr. O'Brien was

 09  attempting to avoid physical control of himself,

 10  correct?

 11      A.    I think he was trying to avoid the

 12  handcuffs getting on him.  Let me rephrase that.

 13  He's trying to avoid being handcuffed, and he does

 14  that by pulling his arm and trying to keep it close

 15  to his body, so you're stronger when you keep your

 16  arm closer to your body.  You are weaker when the arm

 17  is extended out, so that's when they have greatest

 18  control of him, but he wants to definitely keep the

 19  arms close and is trying to avoid being arrested.

 20      Q.    Well, when he is bracing himself on the

 21  steering wheel, he's trying to prevent the officers

 22  from removing him from the car?

 23      A.    Yes.  He definitely does not want to get

 24  out of that car.  He wants to stay in the driver's
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 01  seat and avoid being handcuffed and avoid being

 02  arrested.

 03      Q.    Yeah.  All right.  So in Chicago, when a

 04  suspect is physically attempting to avoid being

 05  arrested, that makes them an active resister.  Do you

 06  agree with that?

 07      A.    No, I would not.

 08      Q.    Okay.  Why do you disagree with that?

 09      A.    As I wrote in section F, "...an active

 10  resister as a person who attempts to create distance

 11  between himself or herself and the member's reach

 12  with the intent to avoid physical control and/or

 13  defeat the arrest," and what I also wrote is, "I did

 14  not see anything like this with O'Brien's actions.

 15  He never assaulted, grabbed, poked or injured any

 16  officer on the scene.  He never tried to get away.

 17  He never tried to create distance."  He just wanted

 18  to sit in that seat and not be handcuffed.  He's

 19  saying I'm staying right here.  I'm not moving.  I'm

 20  not trying to run, but I'm going to stay right here,

 21  and you're not going to arrest me.  That's what he

 22  was absolutely a passive resister.  Not an active

 23  resister.

 24      Q.    So here's the thing, though.  He actually
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 01  did move in the car, right?

 02      A.    No.  He stayed right there.

 03      Q.    Well, he was reaching in the vehicle,

 04  right?  That's movement?

 05      A.    Yeah.

 06            MS. SHAMBEE:  Objection.  Argumentative.

 07  BY MS. McGEE:

 08      Q.    He pulled his left arm away from

 09  Officer Davis.  Also movement, correct?

 10      A.    It's movement, but he's not trying to get

 11  away.

 12      Q.    So the Chicago definition doesn't describe

 13  someone trying to get away.  It actually describes

 14  somebody trying to avoid physical control and defeat

 15  the arrest.  Do you understand that, right?

 16      A.    No, I do not.  It says a person who

 17  attempts to create distance between himself or

 18  herself.  That's a person that's trying to get away

 19  from an officer.  They're trying to run.  They're

 20  trying to move.  They're trying to hide.  You know,

 21  let's say he's crawling under the car.  I'm trying to

 22  think of anything else that might happen there.

 23  That's -- that's the creating the distance.

 24      Q.    And you don't think the action of pulling
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 01  away from Officer Davis is an action attempting to

 02  avoid his arrest?

 03      A.    Oh, yes.  I agreed with you on that.  He is

 04  definitely trying to avoid arrest.

 05      Q.    Okay.  Now, did you reach out to anybody at

 06  the Chicago Police Department for any assistance in

 07  describing passive versus active resister?

 08      A.    No, I did not.

 09      Q.    Are you aware that in Chicago, that a

 10  passive resister is someone who fails to comply

 11  without movement?

 12      A.    I can't say I am aware of that, no.

 13      Q.    So we would agree that Officer Davis and

 14  Brown utilized holding techniques when effectuating

 15  the arrest of Mr. O'Brien, would that be fair?

 16      A.    Yes, they did.

 17      Q.    Okay.  And so, then, in your opinion, you

 18  talk about the use of pressure points and joint

 19  manipulation.  What do you mean by that?

 20      A.    It was something that I read in their

 21  manual.  If you have a passive resister, the manual

 22  allows you to use the holding techniques.  We talked

 23  about taking hold of someone, basically, and

 24  compliance techniques such as joint manipulation, so
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 01  I'm going to demonstrate, and I know that we

 02  can't -- the court reporter can't see this, so I'll

 03  describe it.  But if someone, if you take your arm

 04  and you bend the wrist down, the farther you bend it,

 05  the more pain is created, and that is a joint

 06  manipulation technique.

 07                 Pressure points I was never that fond

 08  of, but there are certain pressure points on the body

 09  that if you press on them, you can create an extra

 10  sense of pain without the extra injury that might

 11  come with it, so you might use a pressure point in

 12  order to have that pain compliance that creates the

 13  pain sensation but does not cause a physical injury.

 14                 And so those are the techniques that I

 15  read that Chicago officers can use for a passive

 16  resister.

 17      Q.    So you're -- you would agree that you are

 18  not an expert in the use of pressure points?

 19      A.    I would agree with that.

 20      Q.    And would you agree that you're not an

 21  expert in the use of joint manipulation as Chicago

 22  Police Department trains their officers?

 23            MS. SHAMBEE:  Objection to form.

 24            THE WITNESS:  Yeah.  Having never been
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 01  through a Chicago police physical training course,

 02  absolutely.  I do not know what they train and how

 03  they train it.

 04  BY MS. McGEE:

 05      Q.    Okay.  Now, Chicago police could have also

 06  used on Mr. O'Brien a long-range acoustic device.

 07  Are you familiar with this device?

 08      A.    I am familiar with that device.  We never

 09  had it in Seattle, but I've heard about it, and I

 10  read about it in the police manual there.

 11      Q.    So you are not an expert, then, in a

 12  long-range acoustic device?

 13      A.    I am not.

 14      Q.    Okay.  All right.  Chicago police can also

 15  have used control instruments to gain control of

 16  Mr. O'Brien, is that correct?

 17      A.    I can't state definitively on that subject.

 18  I don't know at this point.

 19      Q.    All right.  When I say "control

 20  instruments," you understand that I mean instruments

 21  such as a baton, correct?

 22      A.    Correct.  I know what a control instrument

 23  is, but there's a variety of techniques that might be

 24  described in how you're using it.  Are you using it
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 01  to strike or are you using it to pry?  So I've been

 02  trained that you can use, let's say, a baton under an

 03  arm and it can add extra leverage and extra force

 04  when making an arrest.  I assume that's what they're

 05  talking about.

 06      Q.    But you do not know what control

 07  instruments are permitted under the Chicago police

 08  guidelines for a passive resister?

 09      A.    I can't say that I do at this point.

 10      Q.    So you were not an expert as it comes to

 11  control instruments that could have been used on

 12  Mr. O'Brien?

 13      A.    I think if I were to read about the control

 14  instruments, again, even -- even the shock wave

 15  instrument or sound wave, although we don't have it

 16  in Seattle, being fairly well read on police

 17  techniques and tactics and training issues and trying

 18  to stay abreast of the latest in law enforcement

 19  equipment, again, am I an expert in it?  No.  Just

 20  from reading something, I can't call myself an

 21  expert, but if we used it in Seattle and we trained

 22  with it, even if I didn't train others in

 23  particular -- and we talked about this.  I'm not a

 24  physical trainer for the officers, but I know what
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 01  all those things are, and either I have used themself

 02  or seen others use them, so --

 03                 But let's get back to Chicago.  I

 04  think that was your question, and no, I can't state

 05  that I know definitively the equipment that they use

 06  and how they're trained to use it.  I think that's

 07  the best answer I can give.

 08      Q.    But we do know that the officers did not

 09  deploy a long-range acoustic device nor did they use

 10  control instruments on Mr. O'Brien, is that correct?

 11      A.    That is correct.  There was mention of a

 12  Taser, but it was never used, so correct.

 13      Q.    You consider a Taser a control instrument?

 14      A.    Yes.

 15      Q.    Okay.  And do you believe that a Taser can

 16  be used on a passive resister?

 17      A.    Some departments allow it, and some do not.

 18  We did not in Seattle, and from what I can tell,

 19  Chicago does not either.

 20      Q.    So, now, in addition to holding techniques,

 21  the officers could have also deployed OC spray onto

 22  Mr. O'Brien, is that correct?

 23      A.    I don't believe that's correct.

 24      Q.    Okay.  Why do you say that?
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 01      A.    Again, talking about -- well, just reading

 02  what they're supposed to do with the passive

 03  resisters, I think we talked about that.  They can

 04  use control holds, pain compliance and joint

 05  manipulation, so no, I did not -- I don't see Pepper

 06  spray referenced here, and when I -- when I'm saying

 07  here, I'm looking at my own report.  I'm not looking

 08  at the online Chicago stuff right now.

 09      Q.    Sure.  Give me one second.  All right.  Can

 10  you see the police directive that I have on screen?

 11      A.    Yes.  Can you make it any larger?

 12      Q.    Good question.

 13      A.    Maybe control --

 14      Q.    Is that larger?

 15      A.    No.  That didn't help.  Sorry.

 16      Q.    Okay.  Let me try --

 17      A.    Let's leave it there.

 18      Q.    No.  Hold on.  I can make it bigger before

 19  I share it, I think.

 20      A.    Okay.

 21      Q.    Give me one second.

 22      A.    Like control plus possibly.

 23      Q.    All right.  Can you see the directive now?

 24      A.    That's still smaller.
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 01      Q.    Still -- it's -- okay.

 02      A.    Yeah.  The way you had it first was

 03  probably the best I thought.

 04      Q.    Was better?

 05      A.    Yeah.

 06      Q.    All right.  Give me one second.

 07      A.    Yeah.

 08            MS. McGEE:  Actually, I think -- give

 09  me -- let's go off record briefly.

 10                         (Whereupon, a recess was taken

 11                          from 2:44 until 2:46 p.m.)

 12            MS. McGEE:  All right.  So I have on the

 13  screen what I'm going to mark as Exhibit C.

 14                         (Sweeney Exhibit C marked for

 15                          identification.)

 16  BY MS. McGEE:

 17      Q.    This is a Chicago police directive.  It's

 18  entitled General Order 03-02-01.  So we're going down

 19  to the section on passive resister.  So you see where

 20  it says passive resister where I have my cursor?

 21      A.    Yes, I do.

 22      Q.    Okay.  All right.  And so we talked about

 23  some of the compliance techniques.  So we talked

 24  about the holding techniques, the compliance
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 01  techniques, which is Section B.  Section C is control

 02  instruments, and then Section D says that the

 03  officers can deploy OC spray on a passive resister.

 04  Do you see that?

 05      A.    I do see that.

 06      Q.    Okay.  So OC spray is something that was

 07  available to the officers, and they did not deploy on

 08  Mr. O'Brien?

 09      A.    I can't -- is that a question?  I'm not

 10  sure.

 11      Q.    Yeah.  You would agree with that, right?

 12      A.    I don't know if they had it.

 13            MS. SHAMBEE:  Objection to form.

 14  BY MS. McGEE:

 15      Q.    Okay.  All right.  Fair enough.

 16                 You did not see them deploy OC spray

 17  onto Mr. O'Brien in either of the videos that you

 18  watched, correct?

 19      A.    That's correct.

 20      Q.    All right.  So if Mr. O'Brien was

 21  designated as an active resister under the Chicago

 22  police guidelines, the officers could have used

 23  stunning techniques on Mr. O'Brien, is that correct?

 24      A.    Yes.  I believe against an active resister,
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 01  those techniques, stunning techniques are allowed.

 02      Q.    Okay.  And describe what you understand to

 03  be stunning techniques?

 04      A.    Well, it's widely misunderstood with the

 05  general public, but it's a quick strike in order to

 06  distract someone from the action that they're taking.

 07  Let's say they are an active resister.

 08                 Now, obviously, if someone wants to

 09  punch an officer, you're allowed to defend yourself

 10  and punch back, right.

 11                 But sometimes against an active

 12  resister, you want to give that quick strike possibly

 13  to the sides are very effective because it causes

 14  that quick jolt of pain and distracts the person from

 15  what they're doing and might allow the officer that

 16  time in order to reposition that arm or to get that

 17  handcuff on or to extract from the car, whatever the

 18  case might be, so that's what the striking technique

 19  is.

 20                 Some people might misinterpret it as a

 21  beating.  It's not that, you know.  Like you might

 22  have seen in, obviously, the Rodney King video.

 23                 But the quick strike can be used as a

 24  distraction technique in order to achieve your
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 01  objective.

 02      Q.    Would you agree you're not an expert in

 03  stunning techniques?

 04      A.    Yeah.  You know, I've never tried to pass

 05  myself off as a defensive tactics expert.  I am not,

 06  so -- but I know enough about them.  I've used them a

 07  couple times.  They're not that common.  I've seen

 08  them used, and I've reviewed a lot of video of police

 09  officers using the stunning technique in order to

 10  gain the advantage to make the arrest or defend

 11  themself, whatever the case might be.

 12                 So would I sit down and try to

 13  instruct an officer in how to use a stunning

 14  technique?  I probably wouldn't.  I would probably

 15  defer to someone that really has some expertise

 16  there, like where do you use it and how hard do you

 17  use it and things like that.

 18                 But I certainly know what it is.  I've

 19  used it, and I've seen others use it, and I've

 20  reviewed a lot of people using it.  So does that make

 21  me an expert?  You know, like I say, I think I

 22  answered the question.  I am not going to claim I am,

 23  but I'm really quite familiar with it.

 24      Q.    Would you agree that you're not an expert
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 01  in the deploying of OC spray into a motor vehicle

 02  when the suspect is resisting arrest?

 03      A.    You know, I don't ever remember giving any

 04  OC spray instruction classes, so same answer as

 05  before.  Very familiar with it, used it, seen it,

 06  reviewed it, but am I an expert in it?  You know, I'm

 07  actually more confident in my ability to instruct,

 08  let's say, a police officer in how to properly use OC

 09  spray than I am in how to use a stunning technique.

 10  You know, now, that I think about it, I have

 11  instructed Pepper spray.  All right.  Here's my final

 12  answer.  I'm going to call myself an expert in the

 13  deployment of Pepper spray.

 14      Q.    Would you agree that you are not an expert

 15  in the deployment of OC spray as pursuant to the

 16  Chicago police guidelines?

 17            MS. SHAMBEE:  Objection to form.

 18            THE WITNESS:  I think I would be -- it

 19  would be problematic for me to say that I know about

 20  Chicago training.  I certainly know some of the

 21  Chicago tools.  Everyone -- most all police officers

 22  across the country know what OC spray is.  Most have

 23  that ability, but I don't know the training

 24  techniques that they use.  I don't know how they say
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 01  to best use it as well as the first aid required once

 02  you've used, so no, I'm not going to say I'm an

 03  expert in how Chicago does it, no.

 04  BY MS. McGEE:

 05      Q.    Okay.  All right.  So I believe in your

 06  report, you indicate that Mr. O'Brien was handcuffed

 07  with both hands at approximately the 5:45 mark, and

 08  we decided that was Officer Davis's video, the

 09  12-minute video, correct?

 10      A.    That is correct.

 11      Q.    Okay.  So from 5:45 until approximately

 12  8:50 on Officer Davis's video, Mr. O'Brien is still

 13  in the vehicle, correct?

 14      A.    That is correct.

 15      Q.    Okay.  And would you agree with me that

 16  from when up until the 8:50 mark that the officer's

 17  use of force was either -- strike that.

 18                 Let's just say from 0, the 0 minute

 19  mark to the 8:50 mark, would you agree that the

 20  officer's use of force was appropriate?

 21            MS. SHAMBEE:  Objection.  Form.

 22            THE WITNESS:  I will certainly say that

 23  they did not use excessive force.

 24                 Now, appropriateness, though, if
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 01  you're asking that question, I'm trying not to get

 02  into old answers, but we talked about the idea that

 03  you don't want to stand out there for this many

 04  minutes --

 05  BY MS. McGEE:

 06      Q.    Yeah.

 07      A.    -- struggling with someone to try to get

 08  them out of the car.  So is that appropriate or not?

 09  I would say in that case, they probably did not use

 10  the proper force technique in order to achieve their

 11  lawful objective, which was the arrest of

 12  Mr. O'Brien.

 13      Q.    So from 0 to 8:50 on Officer Davis's video,

 14  you saw no excessive force?

 15            MS. SHAMBEE:  Objection.  Form.

 16            THE WITNESS:  I did not see any excessive

 17  force.  That's true.

 18  BY MS. McGEE:

 19      Q.    Okay.  All right.  So, then, at the 8:50

 20  mark of the video, you see the officers begin to

 21  extract Plaintiff physically out of the video.  Do

 22  you recall that?

 23      A.    Yes, I do.

 24      Q.    Okay.  So I want to be clear.  From the 0
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 01  minute mark on Officer Davis's video until the 8:50

 02  mark of Officer Davis's video, your observations have

 03  only been of Officer Davis and Officer Brown?

 04      A.    That is correct.

 05      Q.    No other -- let me clarify.  No other

 06  police?  You saw no other police?

 07      A.    Right.  That's what I was thinking, too,

 08  that you meant.

 09      Q.    Yeah.  That's what I meant.

 10      A.    I didn't see any other officers there.

 11  Correct.

 12      Q.    All right.  And so, then, at the 8:50

 13  point, Mr. O'Brien is pulled out of the passenger

 14  side of the vehicle?

 15      A.    That is correct.

 16      Q.    Passenger side of the vehicle.  Okay.  And

 17  tell me what your concerns are about that extraction.

 18      A.    There's the knock at the door I warned

 19  everyone about, so I think I need about -- let's see.

 20  About five minutes maybe.

 21      Q.    Okay.

 22      A.    And I'll check back in in five minutes if

 23  it's going to take me longer.

 24            MS. McGEE:  Okay.  So what I'm going to
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 01  ask, since there's a question pending, that you just

 02  not speak to Ms. Shambee or review any documents.

 03  Like I know I said you had to answer before we break.

 04  We can take the break for your contractor, but please

 05  don't review anything or talk to anyone about it.

 06            THE WITNESS:  I understand.

 07                         (Whereupon, a recess was taken

 08                          from 2:55 until 3:03 p.m.)

 09            MS. McGEE:  Ms. Reporter, I'm going to ask

 10  you to read back the questions just because I've

 11  completely forgot what it was.

 12            THE WITNESS:  I did, too.

 13           (Whereupon, the Court Reporter read from the

 14           record as follows:

 15           Q.  Okay.  And tell me what your concerns

 16           are about that extraction.)

 17            THE WITNESS:  My concerns about the

 18  extraction.  I think as I detailed in the report, if

 19  you're going to remove someone from a vehicle and you

 20  want to either -- and you want to arrest them, and,

 21  like I say, the couple most common would be up

 22  against the car or down on the ground, so if you're

 23  going to remove someone from the car and make that

 24  arrest in whatever fashion, they ended up with prone,
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 01  so let's just go with prone.  Let's say they wanted

 02  to do a prone arrest of that, of Mr. O'Brien, what's

 03  the quickest, easiest way to take him out of the car

 04  and down to the ground?  Right beside the car is the

 05  quickest, easiest way because the door is open.

 06  Officer Davis has been standing there for several

 07  minutes as we discussed, and there's very little

 08  reportable force potentially that could be required.

 09                 I described one method that I've used,

 10  the double underhook and to bring them out that way,

 11  and I'm not saying he had to use that, but that's one

 12  method.  And, generally, I found it to be very

 13  successful and doesn't take that long.  If I were

 14  going to do that maneuver, I can't do it if I'm going

 15  across the center console and out the passenger door.

 16                 Definitely the quickest, easiest way,

 17  the safest way for everyone involved is to utilize

 18  the open driver's door and to remove him that way,

 19  and, certainly, that had been the method that they

 20  used during the bulk of the encounter.

 21                 So I was confused as to why suddenly

 22  when I believe it's Officer Brown, from what I can

 23  tell, uses the most force to pull him out.  If that

 24  was the time that they eventually decided now we are
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 01  going to use more force -- like I say, I think they

 02  probably should have done it earlier, but they

 03  decided that's when we will use more force.  We will

 04  use -- I don't know if they're at their maximum, but

 05  we're going to use a large amount of force.  We're

 06  going to pull you out.  And why not do that from the

 07  driver's side?  So much easier.  You have less

 08  distance to cover.  You have less obstacles in the

 09  way, and it's just safest for everyone.

 10  BY MS. McGEE:

 11      Q.    Well, do you have any information that

 12  Mr. O'Brien was injured in the removal from the

 13  passenger side?

 14      A.    As I wrote in the report, from what I

 15  understand -- and, again, I've not reviewed the

 16  medical records, but neither am I medical doctor, but

 17  from what I understand, he broke his thumb in three

 18  places, so I don't know where that occurred.

 19                 That's another thing I wrote in the

 20  report.  It could have occurred in the way the

 21  officer grabbed him.  It could have occurred in the

 22  dragging across the center console out the passenger

 23  door and down to the ground or it could have occurred

 24  during the arrest portion on the ground.  We don't
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 01  know.  I don't know.  I'm not sure if anyone does.

 02  I'm not even sure Mr. O'Brien knows, but from what I

 03  understand, an injury occurred, and that seems to be

 04  the most likely, but I can't state when it was.  That

 05  would be beyond my ability.

 06      Q.    Okay.  So your expertise would not be when

 07  the fracture actually occurred?

 08      A.    That's correct.

 09      Q.    Okay.  Now, did you have any issue with the

 10  actual form of -- aside from the passenger versus

 11  driver side, the actual form of the extraction, which

 12  was pulling on the arm to remove Mr. O'Brien from the

 13  car?

 14      A.    I think it's an appropriate use of force

 15  except for the part that in order to do this

 16  extraction, we're now -- I mean, think of anyone in

 17  the driver's seat of a car and how hard it is to get

 18  over the passenger side.  Why?  Because there's a

 19  center console there.  There's a gearshift.  There's

 20  the dash.  It's a difficult thing to do.  Likewise,

 21  it's very difficult to pull someone out through the

 22  passenger door.  Now, there's a lot of obstacles and

 23  greater force that will be required to pull someone

 24  out of the passenger side from the driver's side.
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 01  You have that nice, easy, open car door there.  Why

 02  not do it right there?  So in actuality, I did not

 03  have a problem with the amount of force.  It's how it

 04  was applied and the right timing.  That's more the

 05  issue.

 06      Q.    Okay.  So let's talk about those two

 07  things, how the force is applied and the right

 08  timing.  I believe you said before with respect to

 09  the right timing, you mean that they waited too long

 10  to pull him out?

 11      A.    Yeah.  I think there was time earlier, and

 12  I can't define exactly for you when that was, and we

 13  also talked there's a few things that I'd like to see

 14  the officers do first before using that force, and a

 15  good solid warning, if you don't do A, I will do B is

 16  very appropriate and works really well with a lot of

 17  people.  It's telling them, hey, I'm not in danger of

 18  right now, but if you keep me standing out here and

 19  you continue to disobey my orders, here is what will

 20  happen, and to explain it to the person, be very

 21  clear, be very direct and then to act upon that, and

 22  I did not have a problem with that if it had been the

 23  proper location.  Out the driver's door is just so

 24  much easier.  I can't imagine the strength and force
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 01  required to pull someone from the driver's side all

 02  the way across the center hump and out the passenger

 03  side.  It must have been quite extraordinary.

 04      Q.    Okay.  So your concern about the technique,

 05  then, is solely the side of the car he was pulled out

 06  of?

 07      A.    Yeah.  I think that's -- that's the main

 08  issue.  I think if -- again, if you use the

 09  appropriate level of force, that's half the battle.

 10  In fact, maybe it's even three-quarters of the

 11  battle, but then if you determined you're going to

 12  use that force, how do you, then, make it work for

 13  you?  And we evaluate driver's side or all the way

 14  through to the passenger side.  It seems clear that

 15  there is a safer alternative that would require less

 16  force to do, and that's the driver's side of the car.

 17      Q.    So at some point prior to the extraction,

 18  there's a point in time where Mr. O'Brien is

 19  handcuffed, both hands together, in front of his

 20  body, is that right?

 21      A.    Yes, it is.

 22      Q.    And after he's handcuffed, the police

 23  actually give him directives to get out of the car

 24  which he refuses, is that right?
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 01      A.    I do remember that.  They had a lot of back

 02  and forth on that, both with and without handcuffs,

 03  yes, to get out of the car.

 04      Q.    For several minutes, they were telling him

 05  to comply, get out of the car, giving him chances, is

 06  that right?

 07      A.    That is correct.

 08      Q.    Okay.  And from the time that he's

 09  handcuffed in both hands in front of him until the

 10  8:50 mark, Mr. O'Brien does not comply with any of

 11  those directives?

 12      A.    No.  I can't think of anything -- if we go

 13  back to the -- let's list those general orders.  Make

 14  sure I've got all this.  It was move your car,

 15  produce license and insurance and get out of the car.

 16  I didn't see him complying with any of those, no.

 17      Q.    Well, the officers told him to stop

 18  fighting, step out of the car.  You remember hearing

 19  that, right?

 20            MS. SHAMBEE:  Objection.  Form.

 21            THE WITNESS:  The only time I remember stop

 22  fighting, and I can't -- it was either stop fighting

 23  or stop resisting.  I think it was stop resisting.

 24  It was actually when he was out on the ground.  I
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 01  don't remember any warning about fighting while he

 02  was sitting in the car.

 03  BY MS. McGEE:

 04      Q.    You recall the officers giving him the

 05  opportunity to step out of the vehicle after he's

 06  handcuffed and prior to extraction?

 07            MS. SHAMBEE:  Objection.  Form.

 08            THE WITNESS:  Yes.  Oh, sorry.  Yes.  That

 09  was one of Davis's probably the primary thing that he

 10  said 70 percent of the time is step out of the car;

 11  get out of the car; step out of the car; get out of

 12  the car; get out of the car; why don't you please get

 13  out of the car; get out of the car; and it

 14  was -- that was -- that was his primary focus is get

 15  out of the car.

 16  BY MS. McGEE:

 17      Q.    Okay.  And O'Brien was resisting those

 18  directives, correct?

 19      A.    He refused to get out of the car, yes.

 20      Q.    So once O'Brien is out of the vehicle and

 21  is on the ground, did you have any concerns about the

 22  amount of force that was used on him at that point?

 23      A.    No.  It seemed a fairly standard arrest at

 24  that point.  He was prone.  He had his hands out in
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 01  front of him above his head while he's laying on the

 02  ground.  The sergeant checked in with him.  He said,

 03  hey, we're going to rehandcuff you behind your back.

 04  Are you going to fight against us?  And I think he

 05  said he would not, and yeah, they pulled his arms

 06  back and handcuffed him.  I don't remember seeing

 07  anything excessive there.  It seemed fairly standard

 08  once he was on the ground.

 09      Q.    Did you at any point in time on any video

 10  that you observed see Sergeant Shrake, the sergeant,

 11  engage in any active excessive force towards

 12  Aidan O'Brien?

 13            MS. SHAMBEE:  Objection.  Form.

 14            THE WITNESS:  I did not see anything

 15  excessive from Sergeant Shrake, no.

 16  BY MS. McGEE:

 17      Q.    Now, you're aware that there was a

 18  passenger in the car?

 19      A.    Yes.  I saw the passenger.  Mostly, I could

 20  see it from Officer Brown's body-worn.  You can see

 21  him step away from the car, and he's got a camera,

 22  and I think at one point, Officer Brown tells him you

 23  can film, but -- and this is a valid officer-safety

 24  concern.  Go over to the sidewalk and film.  Don't
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 01  stand behind me, in other words, so he was concerned

 02  for his safety, and that's quite valid.

 03                 It's also a good idea to let someone,

 04  you know, film you as long as they are not

 05  interfering, and I didn't see any interference from

 06  him.

 07                 At one point, I think O'Brien says,

 08  you know, hey, you got to film me, film what's going

 09  on, and I think the guy was trying to help his friend

 10  out.

 11      Q.    So it would be a fair statement that the

 12  passenger of the vehicle was compliant with the

 13  police officers' instructions?

 14            MS. SHAMBEE:  Objection.  Form.

 15            THE WITNESS:  Yes, I would say so.

 16  BY MS. McGEE:

 17      Q.    And based on the videos that you watched,

 18  the passenger was not arrested, correct?

 19      A.    Correct.  No arrest there.

 20      Q.    And, in fact, the passenger at one point is

 21  captured on body-worn camera telling Mr. O'Brien to

 22  comply with police directives before he gets out of

 23  the car, right?

 24            MS. SHAMBEE:  Objection.  Form.
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 01            THE WITNESS:  Sorry.  I mostly remember

 02  Officer Davis trying to enlist the passenger's help.

 03  Hey, tell your boy he has got to do what I say here,

 04  he has got to listen or something, so I mostly

 05  remember that.  I can't state for sure that I heard

 06  this passenger giving O'Brien advice.

 07  BY MS. McGEE:

 08      Q.    So from what you can see on body-worn,

 09  Officer Davis is black?

 10      A.    That is correct.

 11            MS. SHAMBEE:  Objection.  Irrelevant.

 12  BY MS. McGEE:

 13      Q.    And Officer Brown appears to be black as

 14  well?

 15            MS. SHAMBEE:  Objection.  Irrelevant.

 16            THE WITNESS:  Correct.

 17  BY MS. McGEE:

 18      Q.    Have you ever been to the area where

 19  Mr. O'Brien was arrested?

 20      A.    I visited Chicago three or four times.  I

 21  was not familiar with this area, so being such a big

 22  city, I doubt I've been there, but I don't know for

 23  sure.  It's possible, but I don't think so.

 24      Q.    Okay.  Do you know what part of town
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 01  Mr. O'Brien was arrested in?

 02      A.    No.  I couldn't even tell you on a map

 03  where exactly that entertainment district is.

 04      Q.    Did you look at any photos, images,

 05  satellite photographs of the area of arrest?

 06      A.    I do remember bringing up Google Maps and

 07  doing a street view, and I could see from what I

 08  remember is a possibly kind of a U-shaped or curved

 09  street, but I didn't find anything worthy of noting,

 10  so I didn't really pay that close attention.  I think

 11  I brought it up once on Google Maps and just took a

 12  peek at it.  That was it.

 13      Q.    Okay.  All right.  So I'm going to share

 14  with you, again, this is Exhibit C.  We had it up on

 15  screen.  It's that general order.  Do you see the

 16  document, everyone?

 17      A.    Yes, I do.

 18      Q.    Okay.  I just want to confirm that this

 19  Exhibit C is what you found online when you did your

 20  own research?  This is one of the documents that you

 21  looked at, correct?

 22      A.    You know, looking back at my research,

 23  probably a best practice and something I'm noting for

 24  myself for future reference is to make note of the
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 01  actual web address where I'm pulling the document

 02  from as well as active dates, and I'm not sure I put

 03  active dates in my report.

 04      Q.    Well, you told me that you did your -- you

 05  did your search in 2022, correct?

 06      A.    Yes, I did.

 07      Q.    Okay.  And so -- and you looked at General

 08  Order 03-02-01, is that right?

 09      A.    That is correct.

 10      Q.    Okay.  So is Exhibit C the General

 11  Order 03-02-01 that you looked at?  Do you want me to

 12  scroll down slowly or go to a particular area for you

 13  to review?

 14      A.    Here's how I'll answer that, and I was

 15  about to kind of finish that answer before.  Because

 16  I didn't note the exact web page or the effective

 17  dates, I'm going to assume that it's the same

 18  document, but I honestly don't know.  There are

 19  certainly the ability for a department to put a

 20  variety of documents online on the Internet, and so

 21  is this the exact one?  I can't tell you for sure.

 22  I'll bet that it is.  I think there's a high

 23  likelihood that it is, that you are looking at the

 24  same thing that I looked at, but I don't know for

�0180

 01  sure.

 02      Q.    Did you save the document that you looked

 03  at?

 04      A.    Let's take a look.  I don't know if I did.

 05  No, I do not see that I downloaded -- there's another

 06  thing that I'm going to keep in mind.  I don't see

 07  that I have that download either from the exact

 08  document.

 09      Q.    Okay.

 10      A.    But I have no reason to doubt that we're

 11  looking at the same document, but sometimes

 12  departments do change wording or they might add new

 13  sections or take sections away, so I can't state for

 14  sure, but I wouldn't be surprised at all.  It would

 15  not surprise me that the document that you are

 16  looking at is the same one that I looked at.

 17      Q.    Okay.  Give me one second.  I think I'm

 18  about done.  I just want to take a quick look at my

 19  notes.

 20                So because Mr. O'Brien had been so

 21  resistant to police directives, once he was

 22  handcuffed, would you agree that it was important

 23  that the officers maintained control of his hands,

 24  while they were in front of him?
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 01            MS. SHAMBEE:  Objection.  Form.

 02            THE WITNESS:  Let me make sure I

 03  understand.  Are you talking about when he's on the

 04  ground or when they're just -- when the officer is

 05  standing by him in the car?

 06  BY MS. McGEE:

 07      Q.    In the car after Mr. O'Brien is handcuffed

 08  with both hands in front of him --

 09      A.    Okay.  Got it.

 10      Q.    -- based on his prior resistance, do you

 11  believe it's important for the officers to maintain

 12  control of Mr. O'Brien by maintaining control of his

 13  hands?

 14            MS. SHAMBEE:  Same objection.

 15            THE WITNESS:  I would agree with that.

 16  Sorry.  I would agree with that, especially because

 17  he's handcuffed in front.  There's a lot more that

 18  someone can do when they're handcuffed in front as

 19  opposed to behind the body.

 20  BY MS. McGEE:

 21      Q.    So it's your opinion, then, that the

 22  officer, either Davis or Brown, should at all times

 23  be holding on to like the arm or the wrist area to

 24  maintain control of the hands in front of the -- in
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 01  front of him while he's in the vehicle?

 02      A.    I would say that would be advised just

 03  because like I talked about, when the hands are in

 04  front, even though -- even though the handcuffs are

 05  around the wrists -- obviously, I know the court

 06  reporter can't write this, so I'm describing it.  If

 07  someone's hands are in front of them with the

 08  handcuffs around the wrists, there's still a lot of

 09  movement that they have, and there's still a lot you

 10  can grasp things with your fingers.  You can see

 11  where your hands are going, and there's a lot more

 12  mobility that you have handcuffed in front, so with

 13  that in mind, it would be very important for the

 14  officers to keep hold of that arm, keep hold of those

 15  hands and ideally get them behind him at some point,

 16  which they eventually do.

 17      Q.    That's after he gets out of the car?

 18      A.    After he's on the ground is when they then

 19  move the hands behind, yes.

 20      Q.    And you would agree it would be pretty

 21  challenging for the officers to have moved the

 22  handcuffs from the front of Mr. O'Brien to the back

 23  of Mr. O'Brien while he was in the vehicle?

 24      A.    It would provide some challenges.  Yes, it
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 01  would.

 02            MS. McGEE:  All right.  At this time, I

 03  have no more questions.

 04                    CROSS EXAMINATION

 05  BY MS. SHAMBEE:

 06      Q.    Thank you.  Mr. Sweeney, I'm going to ask

 07  you a few questions.

 08                 When was the last time that you viewed

 09  the video?

 10      A.    I looked at it last night around 11:00

 11  o'clock at night, so I watched -- I watched all of

 12  Davis's video, and I kind of skimmed through Brown's

 13  video.  I watched primarily the beginning of Brown's

 14  video.

 15      Q.    Okay.  And when looking at those videos,

 16  were they pretty similar in nature?

 17      A.    Yes.  They show the same event but from

 18  different perspectives, so, again, we talked about

 19  the perspective of the camera versus the perspective

 20  of the eyes, but it seems apparent that both

 21  body-worn cameras are placed on the front of the

 22  officer's uniform in order to get the best

 23  representation as possible to the events that

 24  transpired.  So yes, they record the same incident
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 01  from different perspectives, shall we say.

 02      Q.    Okay.  And what's your understanding of how

 03  the body-worn cameras work once you turn them on?

 04      A.    Well --

 05            MS. McGEE:  I'll object to basis of

 06  knowledge.  Foundation.

 07  BY MS. SHAMBEE:

 08      Q.    You can still answer.

 09      A.    Okay.  I'm pretty familiar with body-worn

 10  cameras.  We used them both in Seattle and in Oregon

 11  State University, so fairly common nowadays with

 12  police agencies around the country.

 13                 So you wear them on the front of your

 14  body, and you can do it with sound or without sound.

 15  You can also temporarily mute the camera so that you

 16  can't hear what is being said, and you can also take

 17  the camera off your uniform and, let's say, put it

 18  down somewhere and then you walk around the corner.

 19  Obviously, the camera is not going to pick you up, so

 20  it only sees and hears what you are seeing and

 21  hearing when it's attached to you, but you can mute

 22  it, and you can turn it off and on.

 23                 And then when you're done with the

 24  recording, it stores it on an internal hard drive,
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 01  and then you take the camera, put it in the docking

 02  station, which then downloads the video, usually over

 03  the Internet to a server, so that the department now

 04  has access to the video that was recorded on the

 05  incident in question.

 06      Q.    Okay.  And when you turn the camera on,

 07  does it start to record from the point that you

 08  physically turn it on or does it record prior to

 09  that?

 10      A.    It depends how you set it up.  From the

 11  manufacturer or with someone that has the

 12  technological training, you can do it where there's a

 13  30-second delay or a minute delay, if I remember

 14  right, meaning that the camera is always recording on

 15  a never-ending loop, and so when you hit the record

 16  button, the camera backs up that amount of time.

 17  Let's say 30 seconds.  That's the most common, so

 18  what the camera does is it backs up 30 seconds.

 19  Generally, you will not have sound for that first 30

 20  seconds, and then you can always see it around 30

 21  seconds, the sound pops in, and whatever you've been

 22  seeing now, the sound syncs up so that audio and

 23  video are synced, so anyway, there's a delay that can

 24  be built in; although I've seen departments where it
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 01  doesn't, and it automatically starts recording as

 02  soon as you press the record button, both audio and

 03  video.

 04      Q.    Okay.  Now, you've stated that in

 05  your -- in your career, with your experience, you've

 06  had 3 to 4,000 traffic stops, correct?

 07      A.    That is correct.

 08      Q.    Okay.  When conducting those stops, do you

 09  tell -- do you inform the person why they're being

 10  stopped?

 11      A.    In my experience, it is very important to

 12  tell the person why they're being stopped because

 13  it's a very common human reaction, even myself, when

 14  I've either got an officer behind me or I'm getting

 15  pulled over, I'm always very curious myself.  I

 16  wonder why the officer is stopping me, what did I do

 17  wrong.  That's a very common human emotion.

 18                 And so you can alleviate a lot of that

 19  concern by arriving at the window, introducing

 20  yourself.  Hi.  I'm Lieutenant Sweeney, and the

 21  reason I stopped you today is let's say that stop

 22  sign back there or speeding or expired tabs or

 23  whatever it is, and then because of this, the person

 24  goes, okay, the officer is checking something out,

�0187

 01  and then you can then move to there's some documents

 02  that I'm required to ask you for.  This is very

 03  formal language.  I wouldn't say it this way, but

 04  that's what you're saying.  Now, again, we can talk

 05  back and forth about whether you ran the stop sign or

 06  not, but I still need to see your license and

 07  insurance and registration.  Could you provide those

 08  for me, please?

 09                 And by and large, most people will

 10  comply.  They might still disagree with you.  They

 11  might still believe that the officer didn't see what

 12  they saw, but 99 percent of the people hand over

 13  their documents and give them to you and then you can

 14  proceed with the stop from there.  Again, is it going

 15  to be a warning or are you going to give a citation?

 16  And then escort them on their way.

 17      Q.    Okay.  During your -- in your career, in

 18  your experience, approximately how many arrests have

 19  you made?

 20      A.    I'm going to say 1,000 roughly.  500 DUI

 21  arrests, and I'm going to say another 500 of a

 22  variety of different crimes, whatever those might be.

 23      Q.    Okay.  And in your expertise, when

 24  arresting a person, should you inform them of why
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 01  they are being arrested?

 02            MS. McGEE:  Objection.  Incomplete

 03  hypothetical.

 04            THE WITNESS:  Similar to the traffic stop,

 05  if you talk with someone and communicate with them

 06  and let them know what's happening, I have found that

 07  you'll get a greater cooperation from the person if

 08  they know what you're doing and why you need to do

 09  it, and I found that to be a very effective

 10  technique.

 11                 Hey, I understand you disagree with

 12  this, but for right now, I have to investigate this,

 13  so we're putting these handcuffs on and you are going

 14  to wait in my car while I talk to this person, right?

 15  Totally hypothetical there, but if I can at least

 16  explain to them what I'm going to do and why I'm

 17  going to do that.

 18                 Now, they might object.  Why do I have

 19  to sit in the police car?  That's for your safety and

 20  mine.  I know that you're safe back there.  I've

 21  already padded you down.  You don't have any weapons,

 22  and I know there's nothing in the back of my car, so

 23  why don't you wait right over here.  This officer is

 24  going to watch you, but I need to go talk to -- let's
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 01  say it's domestic violence.  I need to go talk to

 02  your wife and get her version, and then I'll be back

 03  to get your version, right.

 04                 And then, you know, because they

 05  immediately say, oh, she's going to lie or she's not

 06  telling the truth.  Okay.  That's fine.  I

 07  understand.  But my job is to get the facts, so I'm

 08  going to get her version, and I'll be right back with

 09  you to get your version.  Can you just wait here for

 10  me, you know?

 11                 Now, will every single person comply

 12  with that?  No, but what I've done is I've laid a

 13  foundation of who I am, what I'm there for and what

 14  I'm required to do, and it's been my experience that

 15  with a little bit of communication and a little bit

 16  of explanation and treating people with a little bit

 17  of decency, you will get a lot more with sugar than

 18  with vinegar.

 19                 What does that mean?  That being

 20  explanatory and talking to people as human beings,

 21  you can get a lot more cooperation than just forcing

 22  them to do what you want, especially when you are not

 23  telling them why and what's going on.  That really

 24  limits the ability of the person that's being stopped
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 01  to cooperate with you because they can't get past the

 02  part of I didn't do anything wrong and what you're

 03  doing, officer, you're wrong, and if you can get past

 04  that point and go, hey, I understand we're -- even if

 05  you are in disagreement, I understand we have a

 06  disagreement here, but if you can just wait here, I

 07  will deal with you fairly and justly, and I'll

 08  explain what I'm doing, and you need to cooperate

 09  with me now.

 10                 It doesn't always work, but I have

 11  found that it's been very effective in my career, and

 12  I have seen that for the officers that I've trained

 13  as well.

 14      Q.    Okay.  In the scenario where you gave

 15  earlier, would that be an arrest or would that just

 16  be a temporary detainment?

 17      A.    My domestic violence hypothetical?

 18      Q.    Correct.

 19      A.    Most likely an arrest, but sometimes

 20  detainment.  If you go into a situation and you don't

 21  know what's happened, you don't know who has been

 22  injured and you don't know who the primary aggressor

 23  is, it might just be a detainment, so effectively,

 24  you're operating as a Terry stop.  Hey, I need you to
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 01  talk to my partner over here.  You are not free to

 02  leave, and you can tell them what happened over here.

 03  I'm going to go talk to this person or vice versa.

 04  Hey, you and I can talk about this incident, and I'm

 05  going to have my partner here go talk to your

 06  partner.  Does that sound good to you?  That way, we

 07  can get both sides of the story.  We can get to the

 08  bottom of it.

 09      Q.    Okay.  At what point should a person be

 10  informed of why they are being placed under arrest?

 11            MS. McGEE:  Objection.  Incomplete

 12  hypothetical.

 13            THE WITNESS:  The best point to tell

 14  someone why they're under arrest is either right

 15  beforehand cuffs or right after.

 16                 There are times when I have found it

 17  is advantageous to say -- I might be in a position of

 18  advantage, and they might be in a position of

 19  disadvantage, and it might be best to say I'm placing

 20  handcuffs on you right now for my safety and then

 21  just go from there, and I'll tell you -- we'll talk

 22  about this in just a minute, but here's what I'm

 23  doing right now.  Sometimes that's the way I operate,

 24  and it depends on the situation.
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 01                 Other times, I might -- if I feel that

 02  the danger level is low and I'm not losing any skin

 03  in the game by giving a bit of explanation first,

 04  let's go back to that domestic violence hypothetical.

 05  Hey, sir, I understand you don't agree with what I'm

 06  doing here, and you believe that she's lying.

 07  Nevertheless, the law requires me to investigate at

 08  this point, and from what I'm being told, you have

 09  broken the law here, and I'm required to make an

 10  arrest, so what I need you to do right now is to turn

 11  around and put your hands behind your back, and I

 12  need you to be safe when doing this, and I'm going to

 13  place these handcuffs on.  We can talk about it more,

 14  but -- so in general, usually, either right before or

 15  right after handcuffing.

 16                 Do you guys need a minute?  Can we

 17  pause for a minute, maybe two?

 18            MS. SHAMBEE:  Let's take a five minute.

 19                         (Whereupon, a recess was taken

 20                          from 3:36 until 3:40 p.m.)

 21  BY MS. SHAMBEE:

 22      Q.    Okay.  In this case, you stated that

 23  Officer Davis was confrontational from initial

 24  contact with Mr. O'Brien when he approached his
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 01  vehicle, correct?

 02      A.    Yes, I did.

 03      Q.    Did -- from your review of all the

 04  documents and videos that you looked at in order to

 05  come up with your report on this matter, did at any

 06  time you hear Officer Brown identify himself?

 07      A.    I don't recall Davis or Brown, either of

 08  them, ever identifying themselves, at least by name.

 09  I think he knew they were the police, but they never

 10  identified themselves.

 11      Q.    Did you -- as the officers approached

 12  Mr. O'Brien's vehicle, did you hear them inform him

 13  why they were approaching his vehicle?

 14      A.    They mentioned -- and this is primarily

 15  Davis.  Davis mentioned a couple times you need to

 16  move your vehicle, and O'Brien didn't want to move

 17  because he was waiting for a parking spot to open up.

 18      Q.    And how do you know he was waiting for a

 19  parking spot to open up?

 20      A.    He told them.

 21      Q.    Okay.  And when he told the officers that,

 22  did the officers respond with -- respond with care, I

 23  guess is what I want to say?

 24            MS. McGEE:  Objection.  Form.
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 01            THE WITNESS:  No.  It was almost the exact

 02  opposite.  Because of the inability to communicate or

 03  just the plain lack of communication, it started

 04  with, you know, claiming that he's high and -- or

 05  asking if he's high, and then he didn't like being

 06  called bro, and it's you need to move the car, and

 07  then he gave an explanation, and then, now, you need

 08  license and insurance, and the answer is no.  Now,

 09  you're under arrest.  Well, he actually didn't say

 10  that.  You need to step out of the car.  He keeps

 11  saying you need to step out of the car, so it's all

 12  so short and perfunctory.  There's no sense of

 13  explanation.  There's no sense of communication.

 14  There's no sense of understanding what it's like to

 15  live in a big city and to search for a parking spot.

 16  That might be a difficult thing to do in Chicago, and

 17  just a simple understanding or simple dialogue, oh,

 18  okay, I get it.  Hey, I don't want you hanging out

 19  here all day.  If they are not moving the car, can

 20  you pull it around the corner or something like that?

 21  You know, simple things like that just really go a

 22  long way, and it's just that sense of understanding

 23  that they never provided to Mr. O'Brien.

 24                 Now, he was somewhat difficult with
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 01  them, too, but you got to be better than that, and

 02  you got to redirect and refocus them in order to get

 03  the person to do what you want them to do, which is

 04  to clear the street.

 05                 And if all they have to do is wait a

 06  minute for a parking spot to open up, now, you've

 07  achieved your goal, and you left with a good

 08  police-citizen interaction.  You got them to do what

 09  you want.  They got their parking spot.  Everyone is

 10  happy, and let's go on to bigger and better things.

 11  BY MS. SHAMBEE:

 12      Q.    Okay.  And based on what you just said

 13  earlier, that they could -- that the officers could

 14  have done this, would you say that that would -- that

 15  would be using de-escalation tactics?

 16            MS. McGEE:  Objection.  Form.  Foundation.

 17            THE WITNESS:  Absolutely.  De-escalation by

 18  its very nature is the sense of communicating and

 19  getting people to do what you want without resorting

 20  to the use of force, and it's just better for

 21  everyone all around.

 22                 If you -- and I wrote this in my

 23  report.  It's easy to escalate a situation.  It's

 24  very hard to de-escalate something that's risen to
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 01  the level of antagonism from one person toward the

 02  other.  How do you get that -- that takes an expert

 03  communicator to calm that situation down and just

 04  say, hey, let's start over here.  We got off on a bad

 05  foot.  All I need you to do is move your car.  Can

 06  you either park it here or can you go around the

 07  corner?  And engage in some dialogue.

 08                 The dialogue never happened, and

 09  O'Brien is left with a lack of understanding of

 10  what's going on, and he even misunderstands.  He

 11  thinks he is under arrest.  He's not under arrest,

 12  but they wouldn't explain it to him.  Maybe he

 13  doesn't know the law, and that's a perfect

 14  opportunity to say, look, hey, you are not under

 15  arrest.  I'm sorry if I gave you that interpretation.

 16  I'm just conducting a traffic stop right now, and the

 17  reason I'm doing this is because you wouldn't move

 18  your car, so see how your actions dictate my actions.

 19  If you will move your car or at least get into that

 20  parking spot that's opening up, I'm going to sit back

 21  in my car for a minute, let's say, as long as that

 22  parking spot opens up and you move into it, hey, I'm

 23  happy, right?

 24                 There's so many opportunities for just
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 01  basic human communication between the two that never

 02  take place.

 03  BY MS. SHAMBEE:

 04      Q.    Okay.  And would you say de-escalation

 05  tactics are generally taught within a police force?

 06            MS. McGEE:  Objection.  Form.  Foundation.

 07  Basis of knowledge.

 08            THE WITNESS:  Yes.  It's been my experience

 09  in Seattle and Oregon State University that modern

 10  police training has to include some elements of

 11  de-escalation.  It's so important.  You can get so

 12  much further asking and talking to people what you

 13  need them to do than forcing them to do what you need

 14  them to do.  You can still gain the same objective,

 15  but you can do it without force.  That's a win for

 16  the citizens.  It's a win for the police and leads to

 17  better police-community relations.

 18  BY MS. SHAMBEE:

 19      Q.    Okay.  Would you say those --

 20      A.    It should be --

 21      Q.    Sorry.

 22      A.    Sorry.  It should be the background of any

 23  police-citizen interactions.  We need to start with

 24  that discussion of de-escalation.
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 01      Q.    And would you say those tactics are also

 02  taught in the police academy?

 03            MS. McGEE:  Objection.  Form.  Foundation.

 04  Basis of knowledge.

 05            THE WITNESS:  It has been my experience

 06  that a lot of departments focus on de-escalation in

 07  the academy these days, so that's one of the things

 08  that's changed for the better in police-community

 09  relations.

 10                 I don't know Chicago training, but I

 11  do see de-escalation mentioned in their police

 12  manual; therefore, it would make sense that if

 13  they're going to train their officers in sections of

 14  the manual that are important, if you are going to go

 15  to the effort of writing down elements of

 16  de-escalation, you better train the officers in what

 17  that means.

 18  BY MS. SHAMBEE:

 19      Q.    And would you say that Officer Davis or

 20  Officer Brown used de-escalation tactics here?

 21            MS. McGEE:  Objection.  Form.  Foundation.

 22            THE WITNESS:  No.  Exactly the opposite.

 23  They used the opposite of de-escalation.  All they

 24  did was say -- this is, essentially, the way it went.
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 01  I'm the police.  You must do what I say or I'm going

 02  to arrest you, and that doesn't leave room for

 03  explanation.  It doesn't leave room for

 04  understanding.  It leaves people confused.

 05                 You can certainly see the confusion

 06  for Mr. O'Brien, especially the number of times he

 07  asked why am I under arrest.  Even when he wasn't

 08  under arrest, and then later when he was, both times

 09  offer an opportunity for Officer Davis to explain the

 10  circumstances to him, and it never comes.

 11                 And, in fact, he even asks

 12  Sergeant Shrake why am I under arrest?  And

 13  Sergeant Shrake says it's for not listening, which is

 14  not a crime, so why the sergeant couldn't take the

 15  time to explain to him then at that point, I'm not

 16  sure.  It's puzzling.

 17  BY MS. SHAMBEE:

 18      Q.    Okay.  And based on -- based on your view

 19  of the video and Officer Davis's behavior on the

 20  video, would you say that the arrest -- the arrest

 21  may have been made as a result of frustration upon

 22  Officer Davis?

 23            MS. McGEE:  Objection.  Foundation.  Form.

 24  Basis of knowledge.  Speculation.
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 01            THE WITNESS:  I think we've talked a lot

 02  today about how Officer Davis was very impatient with

 03  Mr. O'Brien, and this is why I say if someone's

 04  arrest -- if someone is under arrest within a minute

 05  of you arriving at their window, something went

 06  drastically wrong.  They must have done something

 07  extremely bad or they've tried to assault you or they

 08  tried to run away.  Nothing like that happened.  This

 09  is just a common, everyday traffic stop, and within a

 10  minute, to tell someone they are under arrest and

 11  then to go hands-on with them, it just lacks a common

 12  sense of decency and the ability to talk to someone

 13  and communicate with them.  Whether you're a police

 14  officer or whether you're not, it's just you're using

 15  your authority in order to force someone what you

 16  need to do, and you don't even have the decency to

 17  tell them why.  That's -- that's the problem with

 18  that.

 19  BY MS. SHAMBEE:

 20      Q.    Okay.  And as this continued to go

 21  on -- well, let me strike that.

 22                Later on in this video, you saw both

 23  officers unholster their guns and point it at

 24  Mr. O'Brien's head, is that correct?
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 01      A.    As we talked about before, I can't state

 02  for sure where the firearm was pointed.  We see that

 03  perspective from the front camera.  I believe it was

 04  pointed at O'Brien, but I can't state that it was his

 05  head.

 06      Q.    Okay.  Do you recall Officer Davis saying

 07  to Mr. O'Brien I will blow your mother fucking head

 08  off?

 09      A.    I believe he left out the word "mother,"

 10  but other than that, yes, I believe that's accurate.

 11      Q.    Okay.

 12      A.    And you might be right.  I'd have to go

 13  back and look at it to be sure or consult my notes,

 14  but yes, some various expletives in order to force

 15  compliance.

 16      Q.    Okay.  And do you remember the gun actually

 17  be trained on Mr. O'Brien for a minute or in excess

 18  of?

 19      A.    My best estimate, yeah, it was somewhere

 20  around a minute, maybe a little bit longer than a

 21  minute, and, again, from what I could tell where the

 22  camera was pointed, it certainly wasn't pointed at

 23  the car tire or the engine.  It was pointed at the

 24  guy in the driver's seat, which was Mr. O'Brien.
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 01  Again, I can't tell specifically where, but yeah, it

 02  was pointed at him for quite some time.

 03      Q.    And at the time, according to the video,

 04  there was a passenger in the video -- I mean, in the

 05  vehicle as well, correct?

 06            MS. McGEE:  Objection.  Form.

 07            THE WITNESS:  It seems to me that the

 08  passenger was out of the vehicle when the firearm was

 09  being pointed because I remember seeing Brown's

 10  camera, his perspective, and at that point, I think

 11  the passenger was out of the car.  I could go back

 12  and look and tell you definitively, but my best

 13  recollection right now is that the passenger had

 14  exited the car at this point.

 15  BY MS. SHAMBEE:

 16      Q.    Did the passenger -- from your

 17  recollection, did the passenger exit the car before

 18  the guns were unholstered?

 19      A.    I'm pretty sure that he was out by then,

 20  but I need to look at it to be sure, but my

 21  best -- my best recollection and from what I remember

 22  is that he was out of the car at that point.

 23      Q.    Okay.  Let's say -- let's assume that he

 24  wasn't out of the vehicle until the guns were
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 01  holstered.  Would that have been reasonable to put a

 02  passenger in the zone of danger by pointing your

 03  vehicle -- pointing your gun at the vehicle?

 04            MS. McGEE:  Objection.  Incomplete

 05  hypothetical.  Speculation.

 06            THE WITNESS:  Any time you pull a firearm

 07  on someone, there's a lot going on, obviously, but it

 08  behooves the officer to be aware of the back drop, in

 09  other words, what is behind.  Now, sometimes you

 10  don't have the ability to discern that.

 11                 Let's say -- we've all seen videos

 12  where officer walks up to the car, and a gun is

 13  produced, and a gunfight ensues right then and there.

 14  The officer is going to do their best to protect

 15  themselves against the gunman.  Let's say it's in the

 16  driver's seat, and at that point, most officers are

 17  probably going to be returning fire in order to

 18  protect themselves, save their life.

 19                 If you have time and the ability to

 20  slow down things just a little bit and maybe it's not

 21  so life or death as the situation hypothetical I just

 22  described, you might have the ability to slow things

 23  down and still use your firearm and the threat of the

 24  firearm in response to the action.
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 01                 So let's now move into the real thing.

 02  Let's not move -- let's move away from hypothetical

 03  into this traffic stop.  It seems to me that clearly

 04  Officer Davis had the ability to think enough because

 05  I hear him saying stop reaching, stop reaching.  I'm

 06  going to shoot.  I'm going to shoot.  So if you have

 07  the ability to think and to say those words, he

 08  slowed it down enough where he's not actually

 09  shooting, and then from here, it's guesswork.  Does

 10  he actually -- does he actually realize if anyone is

 11  across the car in the passenger seat?  I don't know.

 12  Does he know where his partner is?  I don't know that

 13  either.  I do know that at one point, the gun is

 14  still pointed at Mr. O'Brien, and I can see

 15  Officer Brown has resumed his position in the

 16  passenger side, so, now, you've got your gun pointed

 17  at the subject, and your partner is right behind him,

 18  so that's a very dangerous situation.

 19  BY MS. SHAMBEE:

 20      Q.    Okay.  When initially asked for his license

 21  and registration, do you recall Mr. O'Brien saying

 22  no, I'm not going to give you that or do you recall

 23  him asking why?

 24      A.    Yes, I do recall him asking why.  He wants
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 01  to know why he's being stopped and why he has to give

 02  those documents, so I do remember those questions,

 03  yes.

 04      Q.    And at that time, were those -- was that

 05  question ever answered by either officer?

 06            MS. McGEE:  Objection.  Form.

 07            THE WITNESS:  No.  The question was not

 08  answered.  The only answer was when Davis realized

 09  that O'Brien is not going to give up the documents,

 10  it then became the struggle we talked about of get

 11  out of the car, get out of the car, get out of the

 12  car, get out of the car.  Why am I under arrest?  Why

 13  am I under arrest?  Why am I under arrest?  These

 14  statements go back and forth between those two

 15  excessively, it might be said.  It's the primary form

 16  that each choose to communicate with the other.  Get

 17  out of the car was the officer's communication

 18  method.  Why am I under arrest?  Why?  Why?  Why was

 19  O'Brien's chosen communication method, and it never

 20  got much beyond that.

 21                 I did see Officer Brown start to use

 22  some de-escalation.  I heard some words like please.

 23  I heard a bit of an explanation as he's at the

 24  passenger side trying to explain a few things, but
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 01  they didn't continue with that vain.  They didn't

 02  continue with that line of statements and

 03  communication, and then it became is he cuffed in

 04  front?  All right.  Pull him out.  So they

 05  didn't -- Brown could have continued in that vain,

 06  and they might have -- they might have been

 07  successful.  No one can say for sure whether they

 08  would have or would not, but it certainly would have

 09  given him a better chance at concluding this traffic

 10  stop without the use of force if they had tried more

 11  communication.  I would have liked to have seen that.

 12  BY MS. SHAMBEE:

 13      Q.    Okay.  And that was going to led into my

 14  next question.  Do you believe that had they informed

 15  Mr. O'Brien why he was being stopped or even further

 16  on why he was being arrested, that this could have

 17  resulted differently in the way it did?

 18            MS. McGEE:  Objection.  Speculation.

 19  Foundation.  Form.

 20            THE WITNESS:  Well, we talked about that

 21  before, too.  The idea that people don't know why

 22  they're being stopped and the simple act of

 23  communication and trying to explain something to

 24  people doesn't mean you're letting them off.  It

�0207

 01  doesn't mean you are letting them go.  It doesn't

 02  mean you're not fulfilling your law enforcement

 03  objective, but if it's safe to do so, talking your

 04  way through a situation as long as it's safe, it has

 05  definitely been my experience and the training I've

 06  been provided as well as the training I've given to

 07  others, that you can work your way through a

 08  situation much more safely for yourself and the

 09  public by choosing to communicate rather than moving

 10  to authority and force.

 11  BY MS. SHAMBEE:

 12      Q.    Okay.  Now, you were asked a question

 13  earlier of whether or not you were trained by the

 14  Chicago Police Department.  Do you remember that

 15  question?

 16      A.    I do remember that.

 17            MS. McGEE:  I'm sorry.  Can I have

 18  that -- can I have that read back, please?  I didn't

 19  quite understand everything you said.

 20            MS. SHAMBEE:  What part?

 21            MS. McGEE:  Can you just restate the

 22  question or have it read back?  Either is fine for

 23  me.  I just didn't hear everything that you were

 24  saying.
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 01  BY MS. SHAMBEE:

 02      Q.    Sure.  I asked:  You were asked earlier if

 03  you were trained by the Chicago Police Department, is

 04  that correct?

 05      A.    I do remember that question.

 06      Q.    Okay.  And -- but you did have an

 07  opportunity to look at the Chicago Police Department

 08  manual or directives, is that correct?

 09      A.    I looked at some that I felt were most

 10  germane to the discussion we're having today.

 11  Specifically, the traffic stop and the use of force

 12  and de-escalation.

 13      Q.    Okay.  And you've done training yourself

 14  with the Seattle Police Department as well as the

 15  Oregon Police Department regarding those same tactics

 16  or subjects, correct?

 17      A.    That is correct.

 18      Q.    And based on your experience, from the

 19  training that you've conducted as well as the reading

 20  of the Chicago police directives, would you say that

 21  they are similar in nature?

 22            MS. McGEE:  Objection.  Form.  Foundation.

 23  Speculation.

 24            THE WITNESS:  I found the -- I found the
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 01  sections on de-escalation very similar.  I think they

 02  were more thorough in Seattle with a bit more

 03  exposition, but the basic ideas of doing what you can

 04  do when safe and while still completing the law

 05  enforcement objective, I found to be very similar.

 06  The idea of communicating and identifying yourself

 07  and explain to people why they're being stopped or

 08  explain to the people why they're being arrested or

 09  calling additional people to the scene or

 10  taking -- using time and distance as your ally, all

 11  of those topics are very similar in law enforcement

 12  between Chicago, Seattle, Oregon State University and

 13  other departments that I've studied or looked at

 14  their police manuals.  I found that the more

 15  progressive police departments are emphasizing the

 16  ability to communicate in order to ask for what you

 17  want and what you need people to do rather than

 18  demanding and forcing them to do what you need them

 19  to do.

 20                 It doesn't mean it removed those

 21  elements.  As I talked about here, I think at some

 22  point, force was appropriate to remove Mr. O'Brien

 23  from the car, but they missed so many elements when

 24  it didn't need to come to that.  It could have worked

�0210

 01  out much easier for everyone involved.

 02  BY MS. SHAMBEE:

 03      Q.    Okay.  You were also asked a question of

 04  whether or not the police report dispute -- disputed

 05  whether or not what the officers wrote in the report

 06  can be verified.  Do you remember that?

 07            MS. McGEE:  So I object to form and

 08  misstates the record.

 09            THE WITNESS:  I kind of remember what

 10  you're talking about.  Ms. McGee and I had a

 11  discussion about the police report and it's accuracy,

 12  and I, basically, said I had no reason to dispute

 13  anything that the officers wrote there.  There was

 14  nothing that I saw that -- they might not have been

 15  as thorough as I would have been.  I think I would

 16  have included some more detail, specifically about

 17  the laws I was trying to enforce, but overall, I did

 18  not see anything that led me to disbelieve the police

 19  report.

 20  BY MS. SHAMBEE:

 21      Q.    Did you find anything that corroborated

 22  their statements?

 23      A.    Yes.  Just the discussion that Davis has

 24  when he arrives at the window.  He says, hey, we were
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 01  back there in our car trying to get you to move, and

 02  then he tells him, I need you to move, and O'Brien

 03  doesn't want to move, so there certainly seems to be

 04  that element in the police report, so I don't doubt

 05  at all that they tried to use some lights and siren

 06  to get him to move.

 07                 And -- and then as the officer is

 08  describing their interaction between the two, I found

 09  that what was written fairly well matched up to what

 10  I saw on the video.  Again, it wasn't as thorough as

 11  I would have liked to see.

 12                 If one of my officers turned that

 13  report in to me, I might -- and I was there to

 14  witness the whole thing, I have to add in that

 15  caveat, I would say wait, what about this or what

 16  about that?  You didn't include the discussion of

 17  this.  You didn't talk about how much room was on the

 18  other side of the car.  You know, I might have asked

 19  them for more detail.

 20                 But that aside, yeah, the police

 21  report seemed to corroborate what I saw in the video

 22  I think is the best answer to your question.

 23      Q.    Okay.  Would you have the same opinion if

 24  you learned that the reasons the officers blew their
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 01  horn initially at Mr. O'Brien was because he was

 02  double parked and after blowing their horn,

 03  Mr. O'Brien then proceeded to move out of the double

 04  parked area and then saw the parking spot, so,

 05  actually, the officers' actions caused him to be

 06  where he was at the time of the video?

 07            MS. McGEE:  Objection.  Incomplete

 08  hypothetical.  Misstates the evidence.

 09            THE WITNESS:  That's a bit of a stretch.  I

 10  can't state that for sure.  Again, I have no reason

 11  to disbelieve the officers' report.

 12                 So there is mention of him being in

 13  one spot and then moving to another spot.  I have no

 14  reason to doubt that, but I also can't make a lot

 15  of -- I can't make much more of that than what the

 16  officer wrote to state that they caused him to be

 17  where he ended up.  Yes and no.  I mean, clearly,

 18  they wanted him to move, and he did move, apparently,

 19  but then he stops at a parking spot or what he thinks

 20  is going to be a parking spot.  I can't state much

 21  more than that.  You know, that's what I read, and I

 22  hear the officers talking about it as they arrive at

 23  the car, and that's about as far as I can take that.

 24  BY MS. SHAMBEE:
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 01      Q.    Okay.  Now, you were asked a question

 02  earlier if an officer has a right to ask a person to

 03  get out of their vehicle on a traffic stop.  Do you

 04  remember that question?

 05      A.    Yes.

 06      Q.    Okay.  And you answered -- you

 07  initially -- I mean, you subsequently answered yes.

 08  Do you remember that?

 09      A.    I do.

 10      Q.    Now, is there -- sorry.  Is there an

 11  absolute right for an officer to demand a person out

 12  of their vehicle for any reason?

 13            MS. McGEE:  Objection.  Incomplete

 14  hypothetical.

 15            THE WITNESS:  No, there's not an absolute

 16  right.  In order to order someone out of the vehicle,

 17  the officer is going to have to detail the facts in

 18  their statement or in their report as to why it was

 19  required for that person to get out of the vehicle,

 20  and I gave the four most likely reasons.

 21                 One, it could be an officer safety.  I

 22  need you to step out for officer safety, but it's not

 23  enough to just say officer safety.  You need to

 24  explain what the dangerous situation you saw when you
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 01  arrived at the vehicle and why moving them out of the

 02  car might be the better choice.

 03                 Or because you're going to do a Terry

 04  stop, and you're investigating a crime, and I can't

 05  do that with you sitting in the vehicle right here,

 06  you know, and you might have to explain why.

 07                 Or it might be because you want to

 08  search the car.  Again, rules of search and seizure

 09  vary.  The Courts sway back and forth as it were, but

 10  there might be legal reasons why you are able to

 11  remove someone from a vehicle in order to search it.

 12                 And then lastly, it might be because

 13  you're going to make an arrest, and I think that's

 14  what we came to -- it's probably the closest

 15  conclusion to what was happening here in this scene,

 16  that Officer Davis did decide to make an arrest.

 17                 Yes, I would have liked to see him

 18  explain a little bit better, but I think his

 19  intentions were clear or at least, let's say, when he

 20  wanted him out of the car, it seems clear he wants

 21  him out of the car, and then when he puts the

 22  handcuffs on, that seems very clear that it's an

 23  arrest situation because he's not getting the

 24  information that he wanted.  So in answer to your
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 01  question -- so I gave those four possibilities.

 02                 In answer to your question, there is

 03  no absolute right of an officer just to order someone

 04  out of a car.  You need to have a legal reason and a

 05  justification for doing so.

 06  BY MS. SHAMBEE:

 07      Q.    Okay.  You were also asked earlier about

 08  your use of force training.  Do you remember that

 09  question?

 10      A.    Yes, I do.

 11      Q.    In your CV, you've stated that you've had

 12  some use of force training within your career, is

 13  that true?

 14      A.    Yes, it is.

 15      Q.    Okay.  And as a -- let's see.  And in

 16  20 -- as a lieutenant for the Oregon State University

 17  Police Department, you stated that you've trained

 18  employees on use of -- force and procedures, is that

 19  correct?

 20      A.    That is correct.

 21      Q.    And when you say "force," do you mean use

 22  of force?

 23      A.    We had a sergeant that did actual physical

 24  training.  Again, not trying to overstate my
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 01  qualifications.  That's not my specialty.

 02                 But when I sit down more in a

 03  classroom setting -- or I also conducted firearms

 04  training simulators for the officers that worked

 05  under me, so in that case, I took a more hands-on

 06  role, and it's more to guide them and direct them as

 07  to why are you using force?  Do you have any

 08  alternatives to the use of force?  And if not, what

 09  levels of force can you use?  So, then, I would get

 10  into what's reasonable, necessary and proportional.

 11  Those would be my focus when we talk about use of

 12  force.

 13                 So I leave the physical training to

 14  other officers and sergeants, but it's great to have

 15  a commander explain to you or for me to explain to

 16  the officers my expectations of how I want them to

 17  use force and what's appropriate to use force and

 18  when and then how to document your actions and then

 19  the necessity for those actions in later reports, so

 20  that would be my focus on use of force.

 21                 Both with Seattle Police Department,

 22  and that's a great question that you asked as we move

 23  into Oregon State University Police Department,

 24  again, being the number 2 at who was reviewing all of
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 01  their actions, it's great for me to be able to set my

 02  expectations for them as well as to give them the

 03  legal guidelines as to why I'm stating it this way.

 04  I'm not just making things up.  I'm relying on court

 05  decisions.  I'm relying on Supreme Court Graham v.

 06  Connor and, you know, Tennessee versus Garner, so I'm

 07  giving those legal guidelines, my expectations, and

 08  then what the chief wrote in the manual, so you

 09  combine all these things together, and that's to me

 10  what forms an effective training section.

 11                 But my specialty would not be how to

 12  necessarily apply a wrist lock but why do you apply

 13  the wrist lock and what are you trying to accomplish

 14  in that use of force.

 15      Q.    Okay.  And would that be the same for the

 16  force investigation lieutenant in 2016 and 2017 when

 17  you were responsible for the analysis of officers'

 18  use of force during arrests?

 19            MS. McGEE:  Objection.  Form.

 20            THE WITNESS:  Not exactly.  So when I held

 21  that position, again, I reviewed -- there's five

 22  precincts in the city of Seattle, and I was the force

 23  lieutenant for the East Precinct, so let's say

 24  one-fifth of the patrol officers in the department,
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 01  and my job in that was to review their use of force

 02  and then to make recommendations about where to go

 03  next with their use of force, so I wouldn't call an

 04  officer aside usually.  99 percent of the time, I'm

 05  not going to call them in one-on-one and discuss

 06  their use of force, but I'm going to write a report

 07  that details why their use of force was appropriate

 08  and how it accomplished it was reasonable, necessary

 09  and proportional.  I want to know did the officer

 10  have legal authority to be where they were and did

 11  they have lawful purpose, what are they trying to

 12  accomplish as a law enforcement officer, so those are

 13  the things I would review.

 14                 And, now, when I found mistakes or

 15  errors or even excessive force, then I have -- that

 16  opens up a variety of other responsibilities, so in

 17  one case, I found an officer had used excessive

 18  force, so I go to the precinct captain.  I show him

 19  the video, explain why this is excessive force and

 20  that it needs to be sent to our Office of

 21  Professional Accountability, and the officer

 22  needs -- we need to investigate this fully, right.

 23  So that's one option.

 24                 Another option, I might seek training.
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 01  This is a brand-new officer.  They have, obviously,

 02  misapplied the tactic.  They weren't malicious in

 03  doing it, but they don't know why they did it or how

 04  to do it.  Let's send them back to training to get

 05  some of those experts that I mentioned before in how

 06  to use a certain tactic.

 07                 Or I might say we need to document

 08  this by memo, and I might have their sergeant tell

 09  them, hey, instruct your officer here's what

 10  department expectations are.  Here is my expectation

 11  and the captain's expectation.  Give them as

 12  instruction, give them as training, document it in

 13  their performance review and be aware of it for

 14  future in case the problem crops up again, but if

 15  they -- it was just a simple mistake and they

 16  understand why, then maybe we can monitor their

 17  performance and make sure it doesn't happen again.

 18                 So sorry for the long-winded answer,

 19  but that's a very microcosm of what I did as the

 20  force investigation lieutenant when I'm reviewing all

 21  the officers' use of force and then how to handle

 22  those uses of force.

 23  BY MS. SHAMBEE:

 24      Q.    Okay.  And would that -- what you just

�0220

 01  explained now, would that be similar to what you did

 02  as the watch commander for the Seattle Police

 03  Department in 2019 and 2021 when you stated that I

 04  conduct the use of force, collision complaint and

 05  pursuit reviews for my staff?

 06      A.    Yes.  It's similar but different.  There's

 07  slightly different responsibilities that occur there.

 08  Overall, I -- at that point, I'm taking a more

 09  hands-on approach than as the force investigation

 10  lieutenant, so the roles are similar.  The

 11  responsibilities are slightly different, but the end

 12  result is the same.  We're making sure that those

 13  officers in the Seattle Police Department are using

 14  constitutionally approved uses of force and that they

 15  have the proper training, guidance and, if necessary,

 16  discipline in order to make sure that we're upholding

 17  constitutional standards and that we're not using

 18  force inappropriately.

 19      Q.    Okay.  And, then, again, also -- is it a

 20  training cadre for the Seattle Police Department?

 21      A.    Cadre.

 22      Q.    Okay.  2005 to 2021 where you stated,

 23  amongst other things, that you've done training and

 24  integrated tactics and use of force.
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 01      A.    That's correct.  So in the training cadre,

 02  what you are doing is you're taking those elements of

 03  the manual, the Seattle Police Department Manual, and

 04  you are now applying them to real-world training

 05  environment.  What you're trying to do is re-create

 06  in possibly an outdoor/indoor setting, you're trying

 07  to re-create those situations that might occur

 08  actually out in the street.

 09                 One of those, let's say, might be a

 10  traffic stop, and what to do when someone refuses to

 11  provide their information or refuses to cooperate.

 12  It might be what to do when you're faced with lethal

 13  threat.  It might be what to do when you come across

 14  a suicidal person.  What level of force can you use

 15  there, so what you're doing is applying those

 16  theoretical concepts, those -- with the backing of

 17  the court and the police department manual, you're

 18  now combining that in a training environment in order

 19  to have the officers have the experience of actually

 20  working through these problems in a training

 21  environment.  That's where we learn, and then they

 22  can hopefully use those tactics when they're in the

 23  real-world environment, and they think -- and their

 24  body and mind says, oh, yeah, I've been through this
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 01  before, and here's how I can be successful and do it

 02  again.

 03                 So that's what the training cadre is

 04  all about is designing those elements to simulate

 05  real-world environments so that the officers keep

 06  themselves and the public safe while still completing

 07  their law enforcement objectives.

 08      Q.    Okay.  In your past, have you ever served

 09  on a jury for an excessive force case?

 10      A.    No, I have not.

 11      Q.    Have you ever worked as a judge in any

 12  capacity on an excessive force case?

 13      A.    No, I have not.

 14      Q.    Okay.  Have you testified before on an

 15  excessive force case?

 16      A.    I have never testified in a court of law or

 17  by deposition in an excessive force case.

 18                 The only statements or investigation I

 19  can remember in excessive force would be internal

 20  investigations to the Seattle Police Department based

 21  on an officer's use of force, but, again, those are

 22  not judiciary bodies.  They're from within the police

 23  department.

 24      Q.    Have you ever had to make a determination
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 01  of any sort of -- I'm just trying to think of the

 02  right word -- consequence of an officer using

 03  excessive force?

 04            MS. McGEE:  Objection.  Form.

 05            THE WITNESS:  I got the second half of

 06  that.  Have I ever done -- but I missed the first

 07  half.  Have I ever judged?

 08  BY MS. SHAMBEE:

 09      Q.    No, no, no.  Have you ever had to give a

 10  consequence of an -- to an officer that has

 11  been -- strike that.  I think I'm saying that wrong.

 12                 Have you ever had to make the

 13  determination of what the consequences will be if an

 14  officer used excessive force?

 15            MS. McGEE:  Objection.  Form.

 16            THE WITNESS:  I understand.  No, I have

 17  not.  I have not been in the position of recommending

 18  discipline or consequences.  No, I can't think of

 19  anything like that.

 20                 The only thing I can think of was that

 21  I might have advised, let's say, a precinct captain

 22  that might come to me and say, hey, I've read your

 23  report, what do you think should happen here, so I'm

 24  not -- but I'm still not the decision-maker there.  I
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 01  might give -- I might give a recommendation.  I might

 02  say, hey, the officer overstepped here, but it's due

 03  to lack of training.  Or this officer overstepped

 04  and, clearly, this is a problem for them, and -- and

 05  I would recommend some form of discipline and/or

 06  training.

 07                 I don't think I -- yeah.  I don't

 08  think I've ever recommended anyone be fired, so

 09  that's the closest in answer to your question.  It's

 10  possibly advising someone who did have that final say

 11  in the discipline to be imposed, and even then, the

 12  precinct captain wouldn't -- it would, ultimately, be

 13  the chief of police after a Loudermill hearing to

 14  determine ultimate discipline for the officer.

 15  BY MS. SHAMBEE:

 16      Q.    Would it -- have you ever made a

 17  determination of whether or not an officer used

 18  excessive force?

 19            MS. McGEE:  Objection.  Form.

 20            THE WITNESS:  Yes.  I can think of a few

 21  times where I felt clearly the officer used excessive

 22  force and --

 23  BY MS. SHAMBEE:

 24      Q.    And what would --
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 01      A.    Go ahead.  That's it.

 02      Q.    I'm sorry.

 03      A.    I can think of a few times like that, yes.

 04      Q.    And what helped you in determining whether

 05  or not an officer used excessive force?  Like what

 06  from your investigation helped you come to that

 07  conclusion?

 08            MS. McGEE:  Objection.  Form.

 09            THE WITNESS:  Certainly, my training as

 10  someone who has been trained in constitutional use of

 11  force.  Certainly, my experience.  14 years as an

 12  officer, 21 years as a supervisor or commander for

 13  other police officers, I definitely rely on my

 14  experience in policing.  Also, the training that I've

 15  been provided at whatever rank as well as the

 16  training I provided to others.

 17                 I am a believer in department policy.

 18  I'm a believer in constitutional policing, and I try

 19  to combine those with real-world situations in order

 20  to guide and train officers in the best way to keep

 21  themselves safe and keep the public safe and have

 22  their case stand up in courts and not be subjective

 23  to excessive force complaints.

 24                 So there's a lot that I'm looking at
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 01  and using in order to make a determination, and,

 02  again, it might be my own determination, but then

 03  realizing and seeing it and knowing what it is, and

 04  then making the correct notification generally to the

 05  Office of Professional Accountability, the cops that

 06  police the cops, and to say here we have a problem,

 07  and let them take it from there, and sometimes I

 08  might provide a statement or I might provide an

 09  interview and talk about what I saw and why that was

 10  a problem, but in general, then, the chief and the

 11  precinct captain pretty much would take over at that

 12  point.

 13  BY MS. SHAMBEE:

 14      Q.    Okay.  Using all of that, would you make

 15  that determination based on the actions of the

 16  officers at the time or what would you base it on?  I

 17  think that's more direct to what I meant to ask.

 18            MS. McGEE:  Objection.  Incomplete

 19  hypothetical.  Form.

 20            THE WITNESS:  It is often said -- and this

 21  is in our police manual and I've seen it in other

 22  manuals, too, and I've seen it from the courts, that

 23  the review of use of force needs to be from the

 24  standpoint of a reasonable officer, and it shouldn't
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 01  be from those who have the benefit of 20/20

 02  hindsight.

 03                 What does that mean?  When I'm sitting

 04  down at a desk and I push play on the video and I'm

 05  reading that police report and following along with

 06  what happened, it's very easy -- it might not be very

 07  easy, but let's say it's easier for me than the

 08  officer who is on the street in the heated moment

 09  trying to figure out the right thing to do and the

 10  best thing to do in order to accomplish their

 11  objective, remain constitutionally sound and keep

 12  themselves and the public safe.

 13                 So having been in those situations

 14  myself, I think it's very important that I remember

 15  what it's like to be an officer in a situation and to

 16  make decisions about how to handle something, and

 17  then it becomes doubly important for me as a police

 18  commander, a trainer or a watch commander or a force

 19  review lieutenant to communicate that to the officers

 20  that I work with in order to keep themself safe, both

 21  politically, civilly and criminally.

 22  BY MS. SHAMBEE:

 23      Q.    Okay.  I don't think that my question was

 24  answered.
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 01      A.    Oh, I'm sorry.

 02      Q.    That's okay.

 03                 But would you -- when making the

 04  determination whether an officer used excessive

 05  force, would you look at the situation itself or the

 06  procedures that were used and the officers' action at

 07  the time in order to make that determination when you

 08  did make it?

 09            MS. McGEE:  Objection.  Incomplete

 10  hypothetical.  Form.

 11            THE WITNESS:  Yes.  What you said makes

 12  sense.  You're going to rely on your training,

 13  experience.  You are going to look at the police

 14  reports, the statements, the Arrest Report, and if

 15  you have video, you are going to use that, too, and,

 16  hopefully, this answers your question.  You are going

 17  to take all those elements as well as your own

 18  training and experience and knowledge in order to

 19  make recommendations about the best way to handle

 20  what it was that happened.

 21  BY MS. SHAMBEE:

 22      Q.    Turning to this case here, did you see any

 23  de-escalation tactics employed?

 24            MS. McGEE:  Objection.  Form.  Foundation.
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 01            THE WITNESS:  I'm going to look back at my

 02  report on that because I talked about that, so let's

 03  make sure we're all on the same page here as what I

 04  want to talk about.  Okay.  In section N, g,

 05  subsection g, I wrote -- I won't read this whole

 06  thing, but "The Chicago Police Manual requires

 07  de-escalation in order to prevent or minimize the use

 08  of force."  That is very common.  That's the same

 09  with Seattle, Oregon State University, obviously,

 10  Chicago and darn near any other reasonably

 11  professional police department that I've ever seen,

 12  that's exactly why you put that section of

 13  de-escalation in there.

 14                 So some of the things that they

 15  suggest is using time, and we talked about how

 16  O'Brien is, basically, told he's under arrest a

 17  minute into the stop, and he's going to be forcefully

 18  removed, so time, the officers definitely did not use

 19  time to their advantage.

 20                 Distance, I talked about distance when

 21  the firearm was being drawn.  That's not necessarily

 22  what distance in de-escalation talks about.  It's

 23  really -- let's say there's a suicidal subject in a

 24  room.  Do I need to be right next to them in order to
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 01  communicate with them?  No.  Distance is your friend

 02  there.  So back around the corner, communicate with

 03  them.  It keeps yourself safe and keeps the subject

 04  safe.  That's really what it's talking about there.

 05  So on a traffic stop, I didn't see much element of

 06  distance that was gained or that could be gained by

 07  the officer.

 08                 I talked about some officer-safety

 09  things, but that's not really -- really here.

 10                 Number 3, positioning, and this plays

 11  into the idea of when we're going to use enough force

 12  to get him out of the car.  The positioning is

 13  clearly important, and Brown seemed to be applying

 14  the main level of force to get him out of the car,

 15  and he pulled from the passenger side to pull him

 16  over the center -- the center console of the car and

 17  out the passenger side, so positioning could have

 18  been very important here, and, again, you're

 19  accomplishing your law enforcement objective and

 20  still trying to do it safely, so positioning as far

 21  as de-escalation goes would have helped.

 22                 In this case, if Brown and Davis are

 23  both on the same side of the car and they take that

 24  nice, easy step out of the driver's side, that
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 01  positioning is a form of de-escalation because

 02  your -- it's the actions you take in order to avoid

 03  hurting someone while still accomplishing your

 04  objective.

 05                 Now, we get to warnings, and this is

 06  what I wrote.  "In my opinion, this is the category

 07  of de-escalation that was almost completely missed

 08  during this contact.  There were numerous

 09  opportunities to discuss the situation with O'Brien

 10  in a calm but professional manner."  I rarely ever

 11  saw that.  I talked earlier I saw a little bit from

 12  Brown.  He started to talk in a more conversational

 13  tone, in a more persuasive tone, but they decided not

 14  to use that anymore, and they moved away from it, and

 15  they went back to force.  Okay.  Well, then, we're

 16  going to force you out of the car.

 17                 In number 5 here, I talk about

 18  additional personnel.  If you call the right

 19  personnel to the scene, it is definitely an element

 20  of de-escalation.  Again, what tactics are we using

 21  in order to accomplish our law enforcement objective

 22  without the use of force?  In my experience, it's

 23  very helpful to have a supervisor on the scene,

 24  particularly one who is not emotionally involved in
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 01  the scene.  We talked about the emotions that existed

 02  between primarily Davis and O'Brien and how they

 03  butted heads, which led to the use of force and the

 04  arrest and the broken finger.  If Sergeant Shrake had

 05  been called to the scene earlier, possibly -- again,

 06  we don't know this, but possibly there exists an

 07  element of a supervisor coming to the scene to calm

 08  things down because they can remain detached from it,

 09  and it helps to explain to the citizen, hey, I'm the

 10  supervisor.  I'm going to make sure things are done

 11  correctly here.  I just got here, so I don't know the

 12  story what's going on.  From what I understand, the

 13  officers are trying to arrest you.  I know you

 14  disagree with that, but right now, I need you to have

 15  cooperation with the officers so that they can place

 16  the handcuffs on you.  There is no other option at

 17  this point, so what I need you to do is do that, and

 18  then you and I can stand here and calmly discuss

 19  this, and I will listen to you, and I will hear your

 20  side of this.  You would be surprised how far that

 21  goes with a citizen who is uncooperative with the

 22  police to have them feel, okay, here's someone that

 23  understands.  Yes, they're a police officer, but at

 24  least they're the supervisor, and they're going to

�0233

 01  make sure things happen correctly, and they missed

 02  that opportunity.  It would have been great.  In

 03  fact, they call Shrake to the scene, and all he says

 04  is you're under arrest for not listening, and that

 05  didn't really work.

 06                 My headphones just went dead.  Can you

 07  still hear me okay?

 08  BY MS. SHAMBEE:

 09      Q.    Yes.

 10            MS. McGEE:  Yes.

 11            THE WITNESS:  Okay.  All right.  And I

 12  think that -- effectively that -- that pretty much

 13  ended it as far as de-escalation efforts that might

 14  have been successful.

 15  BY MS. SHAMBEE:

 16      Q.    Okay.  Would you -- you stated earlier --

 17      A.    Now, I'm not hearing.  Just a minute.

 18  Okay.  Can I get a voice check?

 19      Q.    Can you hear me?

 20      A.    Yep.  I gotcha.  Thank you.

 21      Q.    Okay.  Sorry.  We can strike that from the

 22  record.

 23                Do you think had Officer Brown and

 24  Officer Davis attempted to extract Mr. O'Brien from
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 01  the vehicle from the -- I'm sorry, from the driver's

 02  side, there's a possibility that Mr. O'Brien may not

 03  have obtained a broken thumb?

 04            MS. McGEE:  Objection.  Incomplete

 05  hypothetical.  Speculation.  Foundation.

 06            THE WITNESS:  Absolutely.  And the best way

 07  to think about this is -- I'm assuming all of us have

 08  driven a car at one point in our lives, and what's

 09  the easiest way in and out of that car?  If you are

 10  going to be the driver of the car, clearly, it's to

 11  open the driver's door and step in.  And when you

 12  want to get out of the car, what's the easiest way

 13  out of that car?  It's to reopen the driver's door

 14  and step back out.  It's the quickest, easiest way to

 15  get in and out of that car.

 16                 Now, if we examine if you're the

 17  driver of the car and you have decided to enter and

 18  exit from the passenger side, you just created a much

 19  greater difficulty for yourself.

 20                 One, there's distance, so the driver's

 21  side is three to four feet, five feet possibly even

 22  away from the passenger side, so, now, you've got

 23  greater distance that you have to cover.

 24                 You have to get over that transmission
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 01  hump.  You have to get around that gearshift.  You

 02  have to move your body over that center console and

 03  somehow you have to get your legs and body out from

 04  under the steering -- in and out from under the

 05  steering wheel.  Much more difficult situation.

 06                 So, hopefully, I'm answering your

 07  question.  The reason the driver side is so

 08  convenient for the arrest is because that's where

 09  he's sitting, and to me, it seems quite likely

 10  unless -- unless a big struggled ensued outside that

 11  if you pull him out of the car, the ability for both

 12  officers to each have an arm under control, whether

 13  handcuffed or not, again, if each officer has an arm,

 14  you've accomplished several things there.  You've

 15  limited the ability of the person to move and to

 16  assault you.  You've limited their ability to grab a

 17  weapon, and you have limited their ability to resist

 18  you further.  He might still be able to resist.  I'm

 19  sure that's a great possibility, but at least you've

 20  increased your advantage by having both officers on

 21  the driver's side that quick, easy exit from the

 22  vehicle.

 23                 And who knows?  O'Brien might have

 24  made it very difficult for them.  We don't know at

�0236

 01  this point because that didn't happen, but,

 02  certainly, the way you described it, Ms. Shambee, is

 03  correct.  There's much greater possibility being

 04  injured going out the passenger side than there is

 05  the driver's side.  We don't know what would have

 06  happened on that driver's side, but at least you

 07  didn't have to drag someone the width of a car,

 08  across the center console, across the transmission,

 09  the gearshift, out the passenger side, out the door

 10  and then down to the ground.  That's a much harder

 11  way to travel and much more likely to injure someone.

 12  BY MS. SHAMBEE:

 13      Q.    Would you agree that extracting a person

 14  out of the vehicle -- out of the vehicle from the

 15  driver's side, out the passenger side may require

 16  more force than if you would have just taken them out

 17  of the driver's side?

 18            MS. McGEE:  Objection.  Incomplete

 19  hypothetical.

 20            THE WITNESS:  Absolutely.  If --

 21  BY MS. SHAMBEE:

 22      Q.    I'm sorry.

 23      A.    I was just thinking -- thinking to myself.

 24  So in answer to your question, yes, absolutely.
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 01                 And why do I say that?  Because the

 02  distance from the driver's seat to the ground is only

 03  a matter of a few feet.  If someone is cooperative,

 04  all you have to do is step down.  If someone is

 05  uncooperative, what you have to do is get their hands

 06  off the steering wheel.  Again, we talked about

 07  handcuff, not handcuffed.  There was opportunities

 08  for both in this case, but then to use that force to

 09  pull them out of the vehicle and down to the ground.

 10                 Now, it could be that they stay on

 11  their feet, but if it looks like they're still

 12  resisting and/or they want to run or they want to

 13  assault the officer, perhaps down to the ground, that

 14  might be the safest place to accomplish your

 15  objective there.

 16                 To go out the passenger side just

 17  presents so much -- and this gets to your question.

 18  There's so much more force that's required to -- just

 19  the laws of physics.  To move out of the driver's

 20  seat down to the ground, very easy to do.  I talk

 21  about how difficult it is to move from the driver's

 22  seat across that center console, across the passenger

 23  seat and out the door and down to the ground,

 24  so -- and think of the position that the body, the
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 01  human body, in this case, Mr. O'Brien's body, was in

 02  as he's extracted from the car.  The first thing that

 03  is grabbed on to appears to be his arms, possibly the

 04  handcuffs.  I'm not sure, but he's pulled, and then

 05  come the arms across.  Now, the body comes across,

 06  and then finally, the bottom and the legs, and

 07  to -- I don't know how tall Mr. O'Brien is.  Let's

 08  say he's 5-6 or 6 foot, whatever the case might be,

 09  but to then -- you are going to have to require much

 10  greater force to pull him out of that driver's seat

 11  across those obstacles through the passenger seat and

 12  down to the ground.  The force required must have

 13  been quite great.

 14      Q.    And would you say a reasonable officer

 15  would have employed that tactic in order to extract

 16  him from the vehicle as opposed to taking him out of

 17  the driver's side?

 18            MS. McGEE:  Objection.  Incomplete

 19  hypothetical.  Form.

 20            THE WITNESS:  When -- when the U.S. Supreme

 21  Court gave guidelines to police departments across

 22  the country under Graham, they said what you want to

 23  look at in order to determine the legality of the use

 24  of force is you look at it from the standpoint of the
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 01  reasonable officer, and the reasonable officer

 02  considers how severe is the crime that I'm

 03  investigating here.  Number 2, am I in danger?  Is

 04  anyone else in danger by the actions that the suspect

 05  is doing here?  And then number 3, are they trying to

 06  escape or are they actively resisting me?  In other

 07  words, are they assaulting me in order to make their

 08  escape?  So the reasonable officer takes all these

 09  factors into consideration and then comes up with an

 10  appropriate level of force, and that's for the trier

 11  of fact to then determine to say yes, that was

 12  reasonable to do what you did.

 13                 I think it was very reasonable if the

 14  officers decided to both be on the driver's side and

 15  to extract Mr. O'Brien out of that driver's side and

 16  to then complete their arrest.

 17                 I find it very unreasonable to say

 18  we're going to get you out of the car and here's how

 19  we're going to do it.  We're going to pull with great

 20  strength and force, and we're going to -- not going

 21  to take you out the driver's door.  We're going to go

 22  across that center console and across the passenger

 23  seat, and we're dragging you, basically, head first

 24  by your arms out of this vehicle and then down to the
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 01  ground.

 02                 So was that necessary?  That's one of

 03  the things the law asks us to examine.  Was it

 04  necessary to do what you did?  I would say in this

 05  case, it was unnecessary, especially when there was

 06  such an easy -- I won't say easy.  Let me take that

 07  back.  If Mr. O'Brien was resisting, it is still hard

 08  to get someone out of a car, but I can tell you this.

 09  It's definitely easier to do it out of the driver's

 10  door and safer, so, therefore, this would be the more

 11  proportional use of force based on the amount of

 12  resistance that Mr. O'Brien was offering, so that's

 13  what I would say.

 14            MS. SHAMBEE:  I have nothing further.

 15                   REDIRECT EXAMINATION

 16  BY MS. McGEE:

 17      Q.    I have a couple of follow up.

 18      A.    Sure.

 19      Q.    A couple minutes ago, you said something

 20  about the law of physics.  Would it be a fair

 21  statement you're not an expert in physics?

 22      A.    That would be a fair statement.  I am no

 23  physics expert.

 24      Q.    All right.  Got it.
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 01                 All right.  When you were talking

 02  about the body-worn cameras, that's -- you were

 03  talking about your personal experiences with

 04  body-worn cameras, right, in Washington and Oregon?

 05      A.    As well as what I've read from other

 06  departments, and I've seen body-worn cameras from

 07  other departments across the United States, and some

 08  of those cases that you see on my CV there, and,

 09  again, I probably -- let me also say this.  I

 10  probably will not know the technical knowledge that I

 11  do know from SPD and Oregon State University.  There

 12  are different body camera systems.  There are

 13  different manufacturers, and there might be different

 14  methods of activating or using them, so what I've

 15  talked about before was I'd say probably most germane

 16  to Seattle and Oregon State University, although I

 17  saw very similar things from the cameras that the

 18  officers were wearing there at the -- in the city of

 19  Chicago.  There was that activation.  There's moments

 20  of silence, and then, finally, the audio kicks in, so

 21  that seemed very similar to what I'm familiar with.

 22      Q.    So you've not been trained on how the

 23  Chicago body-worn cameras work, fair statement?

 24      A.    That is a fair statement.
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 01      Q.    Okay.  And not -- so you do not know the

 02  specific model of camera that the officers had,

 03  correct?

 04      A.    That's correct.  I do not know what camera

 05  they had.

 06      Q.    And you don't know about any of the Chicago

 07  Police Department policies for the body-worn cameras?

 08      A.    It seems to me that I did read about the

 09  requirement to use the cameras because I was looking

 10  for the in-car camera, and that's when I came across

 11  the section.  I believe they might be in the same

 12  section of the police manual where it talks about

 13  in-car and body-worn, so I couldn't quote it to you.

 14  I don't have a great handle on it, but I do remember

 15  the requirement for body-worn and in-car.

 16      Q.    Everything that you read from the Chicago

 17  police directive website you put in your report, is

 18  that right?

 19      A.    No, I didn't put everything in there

 20  because it takes a while to find the sections that

 21  you're looking for, so sometimes I might have read

 22  sections that I didn't find applicable to our

 23  discussions today.

 24      Q.    Okay.  Well, everything applicable to our
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 01  discussions today, you put in your report, is that a

 02  fair statement?

 03      A.    I would say the things that I found most

 04  applicable.  I think that leaves some room for things

 05  that, you know, possibly I didn't consider at the

 06  time or that upon later discussion or later review,

 07  oh, you know, it is important to discuss whatever it

 08  is, insert hypothetical here.

 09      Q.    So if the special order for use of

 10  body-worn cameras is not listed on your report, it's

 11  probably likely that you never reviewed that?

 12            MS. SHAMBEE:  Objection.  Form.

 13            THE WITNESS:  I'm fairly sure that I read

 14  that section on body-worn cameras, and --

 15  BY MS. McGEE:

 16      Q.    Why didn't you put that special order in

 17  your report, then, as a document that you read?

 18            MS. SHAMBEE:  Objection.  Argumentative.

 19  I'm sorry.  Objection.  Argumentative.  Form.

 20            THE WITNESS:  As I talked about, when

 21  you're reviewing different sections of the manual,

 22  you might come across things that you don't think are

 23  germane to the case.

 24                 From what I saw, both officers in
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 01  conducting this traffic stop activated their

 02  body-worn cameras, and there's probably not much more

 03  benefit that I'm going to get from learning about

 04  those cameras or finding the brand or, you know -- I

 05  could already see that there was a delay for the

 06  sound activation.  I'm not going to determine how

 07  they dock those or what they do with the video

 08  afterwards.

 09                 What I know is that the videos were

 10  reported.  They were uploaded to the department

 11  website and then provided to Plaintiff's counsel who

 12  then provided them to me, so -- and it wasn't really

 13  germane to the questions that I posed and that I

 14  understood from this case that we're talking about.

 15                 So in answer to your question -- I'm

 16  getting back there -- there might be things that I

 17  review as part of this case, and to me, they weren't

 18  the most relevant or the most necessary to get into.

 19                 I'll give you another example --

 20  BY MS. McGEE:

 21      Q.    I don't actually need another example.

 22      A.    Okay.  All right.  That's fine.

 23      Q.    I'm going to ask you another question.

 24                 So you have no information about how
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 01  the police department in Chicago stores their videos?

 02      A.    That is correct.

 03      Q.    And when you were talking about how the

 04  cameras work about whether you could mute them or how

 05  long the rollback is, this is all information that

 06  you have from your personal experience but not

 07  necessarily from any information you know about the

 08  Chicago Police Department?

 09      A.    I'll say yes and no to that.  Primarily

 10  you're right.  Most of my knowledge comes from using

 11  and being trained in the cameras in Seattle and at

 12  OSU, but there are certain elements that I recognize

 13  as I'm watching the body-worn camera.  You know, I

 14  know what the timer is.  I know what the delay

 15  activation is and things like that, so there's some

 16  elements that are similar, but most of it, you are

 17  right, comes from Seattle and OSU.

 18      Q.    All right.  So when you were talking about

 19  your review of use of force when you were at the

 20  Seattle Police Department, you were talking about how

 21  for your use of force, you reviewed reports and video

 22  and then formed some type of opinions about the use

 23  of force.  Am I summarizing your experience

 24  correctly?
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 01      A.    It depends on the responsibilities of the

 02  position.  Some required more definitive

 03  decision-making on my part, and others -- other

 04  times, when I was reviewing force, I was reviewing it

 05  for others, in other words, to give them a background

 06  of what happened and let them decide best way to

 07  handle it, so it depends on the exact job we're

 08  talking about.

 09      Q.    When you were reviewing force in Seattle in

 10  your various positions, did you believe it was

 11  important to watch the video of the incident?

 12      A.    Absolutely.

 13      Q.    Did you believe it was important to watch

 14  all the video that you could obtain from that

 15  incident?

 16      A.    That's an interesting question.  Because

 17  when we first started the video review lieutenant at

 18  the direction of the Department of Justice, they

 19  wanted every second of video reviewed from every

 20  situation where force was used, at least higher

 21  levels of force, and it became extremely cumbersome,

 22  but I did what I was told, and I got through it, and

 23  you can imagine seeing the same incident nine times

 24  in a row because there was nine officers there can
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 01  get tiresome and burdensome after a while.  What

 02  about the video of the officer on traffic control who

 03  was blocks away and I have to sit there and watch

 04  their video?  So --

 05      Q.    I mean, I'm not talking about -- I'm not

 06  talking about an officer that's just securing the

 07  scene from a couple --

 08      A.    Okay.

 09      Q.    -- blocks away.  I'm talking about the

 10  actual video from the force incident.  Would you

 11  agree that best practice would be to review all of

 12  the available video from the use of force incident?

 13      A.    In answer to your question, exactly.  To be

 14  more specific, when you -- especially looking at the

 15  officers that used force, those would be the best

 16  videos to watch in order to determine appropriate

 17  levels of force as well as -- let me just give a

 18  slight caveat here.  If you have outside video that

 19  gives an overall view, I mean, there's

 20  some -- there's some difficulties arising with

 21  body-worn.  It's great in some ways, and other ways,

 22  not so great.

 23                 But let's say something happened in

 24  front of a 7-Eleven and you have that security camera
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 01  that looks at the whole parking lot, it gives you a

 02  totally different perspective of what happened there

 03  than what the body-worn cameras might show, so if

 04  there's that outside video I just gave you a

 05  hypothetical, that can be very important, too.

 06                 In this case, I am unaware of any

 07  other video, including in-car video of this incident,

 08  so certainly, the best things to look at were the two

 09  body-worn cameras from Davis and Brown.

 10      Q.    And I guess my question to you was about

 11  your use of force experience when you were reviewing

 12  use of force, not about this incident.  My question

 13  is:  You found it important to review all of the

 14  video of the use of force incident whether it was

 15  from the force officers, assisting officers,

 16  surveillance cameras, in-car cameras, all of that

 17  video was something that was important for you to

 18  review?

 19            MS. SHAMBEE:  Objection.  Form.

 20            THE WITNESS:  Well, that's a bit of a

 21  complicated question, and let me see if I can

 22  summarize it correctly.  I was ordered to watch all

 23  video, so my job required me to watch all video, and

 24  I'll be honest with you.  There was a lot of video I
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 01  did not find necessary.  It showed nothing of the use

 02  of force and was not germane to the investigation,

 03  yet I watched it anyway.

 04                 So that's kind of my answer.  Yes, I

 05  find it important to watch all the video.  There's

 06  going to be some video that's more important to watch

 07  than others, and I tried to give you a sense of some

 08  of the videos and why something might be more

 09  important than others.

 10                 But, certainly, watching video in

 11  Seattle, it would be most important to watch the

 12  video involving the officers using force or a video

 13  from overall that shows the use of force incident in

 14  maybe a different perspective.  Let's say a parking

 15  lot or an in-car video or something like that.  Does

 16  that answer?

 17  BY MS. McGEE:

 18      Q.    When you were reviewing force in Seattle,

 19  you would never see that there was body-worn camera

 20  video from a responding officer and choose not to

 21  watch it?  You would watch it and then decide whether

 22  or not it was helpful to your analysis?

 23      A.    I guess we have to define responding

 24  officer.  So let's say a hot call comes out and ten
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 01  officers respond but only five of them make it to the

 02  scene, so we have ten responding officers, but only

 03  five that actually end up on the arrest, so --

 04      Q.    I thought I was clear.

 05      A.    -- I'm going to look at those five and not

 06  the whole ten.

 07      Q.    Yeah.  I just want to talk about, like,

 08  people that are on the scene in the proximity of the

 09  use of force incident.  Let's exclude all of the

 10  people that are controlling the perimeter.  People

 11  that don't make it there.  Like, people that are just

 12  on scene for the use of force incident.  It's a fair

 13  statement that when you were in Seattle, you would

 14  review all of those officers' videos, in-car camera,

 15  whatever was available and then determine which of

 16  those videos were important or not important to your

 17  analysis?

 18      A.    Absolutely.  I would identify those and

 19  highlight the sections so that, let's say, the

 20  precinct captain could get right to the heart of the

 21  matter.  I would say look at this officer's video

 22  from here to here, and that's going to be one of the

 23  best views of the incident.

 24            MS. McGEE:  Got it.  All right.  I have no
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 01  additional questions.

 02            MS. SHAMBEE:  I have nothing based on that.

 03            THE COURT REPORTER:  And signature on this?

 04            MS. McGEE:  So --

 05            MS. SHAMBEE:  I'm sorry.  Mr. Sweeney,

 06  would you want to review the deposition or would you

 07  waive signature?

 08            THE WITNESS:  It has been my experience

 09  that sometimes there's small things that are not

 10  captured correctly, but I don't really want to spend

 11  that much time reviewing every word of this

 12  transcript, so I would say this.  If you or I or

 13  defense counsel find something that seems out of the

 14  ordinary or seems unusual --

 15            MS. McGEE:  So, sir, I'm just going to tell

 16  you you have two options.  One option is to waive

 17  signature, which means that you trust the court

 18  reporter to properly transcribe it.  The second

 19  option is you reserve signature, which means that the

 20  court reporting agency will coordinate with you and

 21  Ms. Shambee about the transcript, and you'll review

 22  at that point.  Those are your two options.  You

 23  reserve or you waive.

 24            THE WITNESS:  Understood.  I guess I would
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 01  like to review it for accuracy then.

 02            MS. McGEE:  Okay.  All right.  Cynthia,

 03  we're going to order.  I'm going to send you the

 04  exhibits.  Where should I send the exhibits to?

 05            THE COURT REPORTER:  Can you send them to

 06  Bridges?

 07                         (Discussion had off the

 08                          record.)

 09            THE COURT REPORTER:  Did you want E-tran or

 10  PDF?

 11            MS. McGEE:  PDF.

 12            THE COURT REPORTER:  And then, Ms. Shambee,

 13  did you want a copy?

 14            MS. SHAMBEE:  Yes.  Same way.

 15  FURTHER DEPONENT SAITH NOT AT 4:56 P.M.

 16  

 17  

 18  

 19  

 20  

 21  

 22  

 23  

 24  
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 01           IN THE UNITED STATES DISTRICT COURT

             FOR THE NORTHERN DISTRICT OF ILLINOIS

 02                     EASTERN DIVISION

 03  

     AIDAN O'BRIEN,            )

 04                            )

                     Plaintiff,)

 05                            )

               -vs-            )  No. 20 CV 2260

 06                            )

     THE CITY OF CHICAGO,      )

 07  OFFICER BROWN STAR #6158, )

     OFFICER DAVIS STAR #15630,)

 08  OFFICER SHRAKE STAR #1553,)

     AND AS-YET-UNKNOWN CHICAGO)

 09  POLICE OFFICERS,          )

                               )

 10                 Defendants.)

 11  

               I, DAVID SWEENEY, hereby certify that I

 12  have read the foregoing transcript of my deposition

     taken on July 11, 2022, consisting of Page 1 through

 13  254, and that to the best of my knowledge it is a

     true and correct transcript of said deposition,

 14  except as I have changed it on the attached sheets in

     accordance with the rules provided by the said court.

 15  

 16  

     ___________________________

 17  DAVID SWEENEY

 18  No errata sheets submitted (Please initial)________.

 19  Number of errata sheets submitted ________(pgs.)

 20  SUBSCRIBED AND SWORN TO

     before me this _________ day of

 21  __________________________, 20____.

 22  

 23  

     _________________________________

 24  Notary Public
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 01                COURT REPORTER CERTIFICATE

 02                       * * * * * *

 03            I, Cynthia A. Splayt, CSR, do hereby

 04  certify that the witness was by me first duly sworn

 05  to testify to the truth and that the preceding

 06  deposition was recorded stenographically by me and

 07  reduced to typewriting by computer transcription.

 08            I FURTHER CERTIFY that the foregoing

 09  transcript is a true and correct transcript of the

 10  testimony given by the said witness at the time and

 11  place specified hereinbefore.

 12            I FURTHER CERTIFY that the signature was

 13  not waived by agreement.

 14            I FURTHER CERTIFY that I am not a relative

 15  or employee or attorney or counsel of any of the

 16  parties, nor a relative or employee of such attorney

 17  or counsel, nor financially interested directly or

 18  indirectly in this action.

 19            IN WITNESS WHEREOF, I have hereunto set my

 20  hand this 18th day of July, 2022.

 21  

 22  

 23  

                 _____________________________

 24                  CYNTHIA A. SPLAYT, CSR

                     License No. 084.003295
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District Courts pertaining to the taking of
depositions, comencing at the hour of 10:58 a.m CST

on the 11th day of July, A D., 2022.
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1|APPEARANCES (ViaZoom): 1 THE COURT REPORTER: Before we proceed,
2 2 i i
SQAME%% IN'EY‘\I'/ QX@&AEMLJ IIEDE pursuant to ERCP 30(b) (4) regarding remote electronic
3 701 M st% r? r 0 %Lﬂte 201A 3|means depositions, | will ask counsel to agree on the
4 F? é‘é 4|record that there is no objection to this Certified
5 Junet ambeelaw.com 5| Shorthand Reporter administering a binding oath to
Appeared on behalf of the Plaintiff; . P 9 g
6 6]the witness remotely.
7 ITY OF CHICA DEPARTMENT 7
EEDEFOgO\LCC \9I LGROIGHTS LITIGATI ISI ON Counsel, please state your name, the
8 th 8| party you represent and your agreement on the record.
%/0 Nort % reet, Room 420 .
9 %? 9 MS. SHAMBEE: Attorney Juneitha Shambee. |
10 e mcgee@mtyofchmago org 10| represent Aidan O'Brien in this matter.
1 Appeared on behalf of the Defendants. 11 THE COURT REPORTER: And do you agree?
12 12 MS. SHAMBEE: | agree. Yes.
13 13 MS. McGEE: Michele McGee for Defendants.
14 14/No objection.
15 15 THE COURT REPORTER: And, Mr. Sweeney,
16 16 | please raise your right hand to be sworn.
17 17 (Witness sworn remotely.)
18 18 DAVID SWEENEY,
19 19]called as awitness herein, having been first duly
20 20| sworn, was examined upon oral interrogatories and
21 21 |testified as follows:
22 22 DIRECT EXAMINATION
23|REPORTED BY: CYNTHIA A. SPLAYT, CSR 23|BY MS. McGEE:
24|CSR NO.: 084.003295 241 Q. Allright. Lettherecord reflect that
Page 3 Page 5
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17

llthisisthe discovery deposition of David Sweeney
21 being taken pursuant to notice in the matter of

3| Aidan O'Brien versus City of Chicago, et al., 20 CV
412260, currently pending in the Northern District of
SlHlinois. Thisdeposition is being taken pursuant to
6|the Federal Rules of Civil Procedure and local
"Irelevant rules.

8 Sir, my nameis Michele McGee. |

9| represent each of the Defendants in this matter, and
I'll ask Ms. Shambee to introduce herself for the
record.

MS. SHAMBEE: Again, for the record,
Attorney Juneitha Shambee, and | represent the
Plaintiff in this matter.

BY MS. McGEE:

Q. Allright. I'mgoingto go over afew
grounds rules that we're going to follow today.

First of all, if you have any

guestions about what I'm asking you, if you don't
understand what I'm saying or if there's some type of
technology problem where you can't hear me or you're
not hearing everything I'm saying, | want you to let
me know. If you answer any question that | ask of
you today, 1'm going to assume that you both heard

Bridges Court Reporting
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Page 6 Page 8

11and understood that question. Does that make sense? 11 Q. Okay. And the four depositions that you
2l A. Yes,itdoes. 21 gave, were these cases where you were retained as an
3| Q. Okay. Today, it'sgoing to be important 3| expert witness or were any of these depositions from
4|that you answer out loud with words because our court | 4|your employment as a police officer?
5|reporter cannot transcribe nonverbal gestures. She 5| A. Thefour that | referenced were from my
6| cannot transcribe uh-uhs or uh-huhs, so | will need 6|work as an expert witness.
7|you to answer with words today. Does that make ' Q. Okay. Haveyou given -- sorry. Go ahead.
8|sense? 81 A. Yeah. Therewas -- there was depositions
9 A. Yes,itdoes. 9/that | provided as a police officer aswell. | think

10
11
12
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14
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17
18
19
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21
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Q. Okay. Thereporter can only transcribe one
of us speaking at atime, so I'm going to ask you to
let me finish my question in its entirety before
answering. Similarly, I'm going to allow you to
finish your answer in its entirety before asking the
next question. Okay?

A. That soundsfine.

Q. If a any timeyou need a break, just let
me know. The only thing | am going to ask is if
there is a question pending, I'm going to ask you to
answer that question before we take the break, but,
otherwise, anytime that you need a break for whatever
reason whatsoever, just tell me you need a break.
Okay?

A. That sounds good.

they mostly dealt with administrative traffic
matters, like DUIs and things like that. Most of my
legal testimony was on the stand, but | believe -- |
do remember some depositions, but nothing that really
stands out.
Q. Solet'stalk about the four depositions as
an expert witness. What type of cases were those?
A. I'mgoing to refer to my -- okay. Sol
see, actually, three here, so this would be the
fourth.
Q. Okay.
A. Two of them were traffic fatality
collisions, and one was a sexual harassment case out
of Spokane. Sorry. Going back to the collisions,
one was Nampa, Idaho. The other one was Big Horn

1
2
3
4
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7
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Page 7

Q. Okay. All right. Do you have any
documents before you today, like, as you're seated at
your work space there?

A. Yes | do.

Q. Okay. What documents do you have before
you today?

A. | haveitemsthat Ms. Shambee sent to me,
and those include a couple video files, the report
that | wrote and the police officer's report.

Q. Okay. Soif at any time during the
deposition | ask you a question and you are planning
to refer to either a document that's on your computer
screen or awritten document that might be printed
before you, I'm just going to ask that you let me
know that you're looking at that document as you're
giving the answer. Since we are not in the same
physical location, if you're just going to narrate
what you're doing, that would be helpful for
everyone. Okay?

That sounds fine.

Okay. Have you given a deposition before?
Yes, | have.

How many depositions have you given before?
Four, | believe.

>0 >0 »

Page 9
County Montana, and then the sexual harassment case

was in Spokane County, Washington.

Q. Now, thetwo traffic fatality collisions,
were these cases involving some type of police
department or law enforcement?

A. Yes, they were.

Q. Okay. And werethesetraffic collisions as
aresult of some type of police pursuit?

A. Yes. Bothwerearesult of apolice
pursuit.

Q. Thesexua harassment case, wasthisa
police-involved case as well?

A. Yes, itwas.

Q. Andthe plaintiff in that case, can you
describe that person's relationship to the police
department that was sued?

A. Yes. Hewasaformer employee. Hesince
left Spokane County and went to work for the city of
Spokane, so he was experiencing -- you know, now that
| think about it, it was not sexual harassment. It
was racial harassment. He experienced some
harassment within the department that he felt led to
his effective dismissal from the department, so he
left and then brought suit against Spokane County.

Bridges Court Reporting
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Page 10 Page 12
11 Q. And sowith respect to -- let'stalk first 1A, Many times.
2| about the Spokane County case. What wasthescopeof | 2| Q. Haveyou ever testified in court asa
3|your expert opinion? What were the topics that you 3| retained expert?
4|were retained to give an opinion on? 41 A. No. None of my expert witness cases have
5| 'A. When | was with the Seattle Police SImadeit to trial, and I think COVID probably had
6| Department as a detective sergeant, | worked for 6| something to do with that, but, also, alot of cases,
"|severd yearsinvestigating EEO, equa employment 7las you know, settle out of court, so | have not
8| opportunity cases, so | have alot of training and 8|actually testified in court as awitness, expert
9 9

experience in investigating EEO matters, specifically
in this case, racia harassment.
So the individual said that because of

the actions of a supervisor, he felt racialy
harassed within the department, and then he also felt
that the department did not adequately protect him as
awhistleblower by making his complaint public to the
department so that everyone knew he was the one that
complained, and this led to this-- | can't
remember -- | think it was a sergeant that got fired,
so it was-- it had alot of notoriety within the
Spokane County Police Department -- | guess that's
the sheriff's department. Spokane County Sheriff's
Department.

Q. And then for the case that you had in Nampa
County -- Nampa County or Nampa, 1daho?

witness.

Q. When you were hired as an expert witness,
are you normally hired by the plaintiffs side or the
defense side?

A. I'vebeen hired by both.

Q. What percentage of your work is
plaintiff-based?

A. I'mgoingto refer to my CV, whichisat

the end of my expert witness report. | would say
it's about 70 percent plaintiff, maybe 30 percent
defendant.

Q. Haveyou been retained as an expert for any
noncivil cases? So have you ever been retained as an
expert for acriminal case?

A. Aagain, looking at my CV, make sure the
guestion -- you want to know if I've been retained as

© 00 N o g B~ W N P
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Page 11
A. Nampaisacity in Idaho.

Q. Okay. Tell me about the scope of your
opinion in that case.

A. Inthat case, there was a high-speed police
pursuit of a subject that was wanted for atraffic
violation. Theindividual wasin atruck and
speeding over abridge at probably over 100 miles an
hour, if | remember correctly, and ran into a
Mustang, basically, cutting the vehicle in half, and
the two peopleinside died as aresult of the
collision.

Q. Andthe case you had in Big Horn County,
Montana, what was the scope of your opinion in that
case?

A. That wasasimilar one where there was a
police pursuit of adriver. The passenger was
gjected from the vehicle after acollision and died
at the scene, and the lawsuit was against Big Horn
County for an improper pursuit which led to the
death, and in both these cases, | felt that the
police pursuits were excessive, that the crime that
the individuals were wanted for did not necessitate a
high-speed pursuit such as both of these.

Q. Okay. Haveyou ever testified in court?

L Page 13
an expert for acriminal case?

Q. Yeah. For any type of noncivil case, so
criminal would be --

A. Understood.

Q. -- oneexample or perhaps an administrative
hearing, something that's a noncivil case.

A. All of theselook like civil casesthat |
can see.

Q. Okay.

A. Sono criminal work as an expert witness.

Q. When wasthe last time you testified in
court as a police officer?

A. Thelast timel remember was probably maybe
2014 when | was a sergeant in SPD SWAT.

Q. Andthisisin the state of Washington?

A. Yesitis.

Q. Haveyou ever testified in court in the
state of Illinois?

A. No.

Q. Andwhat type of case did you testify inin
2014?

A. Therewas aninquest jury convened in order
to determine the facts surrounding a police-officer
shooting of an armed suspect. We were dealing with

Bridges Court Reporting
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11him on a SWAT operation, and he pointed hisweaponat | 1| Q. | still remember 1985, if that makes you
2|the SWAT officer and was shot as aresult and then 2| fedl better.
3|later died, so | was brought in as the sergeant who 3| A. Oh,good. I'mglad.
4|was in charge of the scene to give information about 41 Q. Allright. Tell mewhat you did to get
5|the facts of the case. 5|ready for the deposition today.
6| Q. Priorto that testimony, how long had it 6/ A. Sure. Obviously, prior to working with
7| been since you testified in court? 7IMs. Shambee, | reviewed al of the material that she
8| A. | doremember some other criminal case 8|sent me, and again, referring to my report, she sent
9 9
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testimonies when | was a sergeant in SWAT between
2010 and 2014. | don't remember what they are right
now, but those were probably the prior times.

| think after | was promoted to
lieutenant in 2015, | was never called to testify
after that because you're mostly supervising the work
of othersrather than doing the work so to speak, so
you don't get called to testify as often.

But | do remember some criminal court
testimony that | gave as an SPD SWAT sergeant, but |
couldn't tell you what the cases are right now. They
were some criminal matters, I'm sure.

Q. Haveyou ever been a defendant to any
litigation?

A. Long ago, perhaps 25 to 30 years, | was
sued by a constitutionalist, someone that believes

me the original filed Complaint, the Chicago Police
Department Incident Report, the Chicago Police
Department Arrest Report and two body-worn videos,
one from Officer Davis and one from Officer Brown.
It looks like | mistitled those in section -- line 4
and line 5 on my report, but one was Davis and one
was Brown. So in preparation for our deposition
today, | watched both videos, and | reviewed my
report that | made.

Q. Okay. Allright. Sol wantto--1I'm
going to show a document to you on screen. Give me
one second. All right. Can everyone seethis
document?

A. Yes.

MS. McGEE: Okay. So I'm going to mark

this as Exhibit A. Just for the record, thisisa
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Page 15
that the laws of the state, county and the nation do

not apply to him, and it was after asimple traffic
stop for aDUI, so | was sued for that asa
defendant, but | believe it was dismissed in court.

Q. Wasthisin the state of Washington?

A. Yes, itwas.

Q. Wasit afederal or astate court case?
A. | think he brought federal suit, if |
remember correctly. I'm pretty sure it was federal.
Q. Andwasthat the only time you've been a
party to litigation?

A. That'sthe only thing that comesto mind
right now. Correct.

Q. Haveyou ever sued anyone?

A. | don'tbelieve--in 1985, | wasthe
victim of amotorcycle accident, and | don't remember
if | sued. The attorney negotiated a settlement.
There might have been alawsuit, but it could have
also been athreat of lawsuit. It wasalong time
ago. | don't -- | don't remember that much about the
legal proceedings.

Q. Sure. | mean, 1985 isacoupleyears-- a
couple years back.

A. Yes itwas.

Page 17

17-page document, which includes what purports to be
your report, and then on page 12, it begins with your
curriculum vitae.
(Sweeney Exhibit A marked for
identification.)
BY MS. McGEE:

Q. Isthisyour complete CV? I'm goingto
scroll down so you can seeit.

A. Yesitis.

Q. Isthere anything that's not on the CV that
you wish to add to the CV at this point in time?

A. Ifit'simportant, | could look at my
current CV. | probably added afew cases, maybe one
or two since working with Ms. Shambee, but I'm not
positive of that.

Q. Okay. When you say "added afew cases,”
are you talking about adding afew cases to your
expert witness case list?

A. Correct.

Q. Okay.

A. Thesewere not any depositions or legal
testimony, but | might have added a case or two since
then.

Q. Okay. And do you have access to that
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Hinformation now? Llobviously, | have a connection there, but she didn't

2l A. Yes | do. 2lhelp mewritethe article at al. It wasal my own

3l Q. Okay. Sowhy don't youtakealook at that | 3|words.

4linformation now. I'm on now on page 16 withyour | 4| Q. Okay. Isyour wifealawyer?

5|expert witness cases, and it looks like these go 51 A. Yes, sheis.

6/through May of 2022. 6| Q. Okay. Andwhat type of work does she do?

I A. Allright. 7|Like what type of legal work?

8 Q. Soif thereisanything to add, let me 8 A. Asl said, she'sthe executive director of

9 9
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know.

A. I'm comparing the two right now, and,
actually, they look identical, so | don't have
anything specific. | believe since then, | may have
consulted with some people, different organizations,
but | have not written anything or added anything of
note to the case, so what you see thereis an
accurate representation of my CV.

Q. Okay. Got it.

All right. So | know in your -- your
report, you indicate that you've -- you've authored
one article, isthat correct?

A. Yes

Q. Tell meabout that article.

A. Itwasan article about de-escalation,
about the skills that a police officer needsin order

alegal foundation, so the Washington Defense Trial
Lawyers Association assists defense attorneys across
the state of Washington. It'salegal organization
that provides CLES, lunchtime -- lunch and learns and
annual meetings and board meetings, all those types
of things.

Q. Thearticlethat you wrote, was this
article peer-reviewed by anyone in your field of
study?

A. No.

Q. Tell me about your educational background.

A. Sure. It'sawideand varied tale. |
started at Shoreline Community College, and before |
finished my two year AA, Associate's of Arts degree,
| was hired by the Seattle Police Department, so |
always told myself that | could go back and finish my
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. . Page 19
to successfully negotiate their way through a

high-stress environment and the importance of -- it
was designed primarily for attorneys who might
represent municipal clients, and the advice that |
gave was to make sure that if you work with a
municipality, that you meet with the leaders of that
department, whatever it might be, city or county, and
make sure that they have a de-escalation policy, make
sure that they have a section in their manual about
de-escalation, make sure that they train on what
benefits can come from de-escal ation rather than
resolving an incident through use of force, so that
was the emphasis of the article.

Q. And how did the article come about? Were
you asked to write it or did you volunteer to write
it?

A. Yes | was.

Q. Okay. Who asked you to write it?

A. My wife happensto be the executive
director of the Washington Defense Trial Lawyers
Association.

Q. Okay.

A. Soshesaidwould you like to write an
article for our fall publication, and | said sure, so

Page 21
AA, and | did about 12 yearslater, so | was probably

in my late 30s at that point.

Fired up with the success of my
educational achievements, | then was admitted to the
University of Washington, so | received my B.A. in
law, society and justicein -- | wasin my 40s, so
this must have been early 2000s, right.

And since then, when | |eft the
Seattle Police Department in 2021, | retired in March
2021, | took ajob as the number 2 in command at
Oregon State University. We were starting a
brand-new police department there, and they needed my
assistance, so | thought | might aswell take
advantage of their educational incentive, and | am
currently very close to achieving my Master'sin
public policy at Oregon State University.

I'm also a graduate of the
Northwestern School of Police Staff & Command, a
nationally recognized program which teaches police
leaders across the country. In fact, they liked me
so much that they have added meto their faculty, so
I'm an adjunct instructor for Northwestern
University.

Q. Andwhat do you teach at Northwestern? |Is

Bridges Court Reporting
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!|this Northwestern University or isthis-- like 11 A. The Seattle Police Department was under
2INorthwestern University in Evanston in Chicago, 2| consent decree from the Department of Justice, so |
3/1llinois or thisis a different university? 3|also trained other local and federal police

41 A. No. It'saNorthwestern University in 4| departments in crisis intervention, tactical
5|Evanston, Illinois. 5| de-escalation and use of force. These were similar

6/ Q. Evanston, okay. 61to but maybe expanded for awider variety audience

I A. Yes. 7| because they wanted to come --

8 Q. Andwhat do you teach at Northwestern? 8 Basically, it was kind of interesting.

9 9
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A. To behonest, | have not taught anything
for them. They have me signed up as an instructor
for three or four different courses on police
leadership, performance reviews and, | think,
decision-making, so those are my upcoming classes,
but | have not taught them yet, but | am -- | am an
instructor. | can call myself that.

Q. Okay. Gotit. Soyou're officially an
instructor but have not actually implemented that
title, would that be afair statement?

A. No, | have not.

Q. Okay. Haveyou ever taught classes at any
other place?

A. Other than with the Seattle Police
Department, | taught alot of classes. | was
involved for many years as the trainer for the

After Seattle became involved in the consent decree,
we upped our standards, so the other departments now
came to us and wanted to find out how are you doing
this or what are you doing or what are you training,
including the DOJ, Department of Justice. So that
was -- | won't say alot of training, but | have

trained other members from the law enforcement
community.

Q. Okay. What other police departments have
you provided training for?

A. Theonly two that cometo mind are,
obviously, Seattle Police Department, | was there for
34 years, and the last year at Oregon State
University.

So | was tasked with starting our
training program and training brand-new police
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Page 23
Seattle Police Department. Outside of that, | have

not taught in an educational setting. It was
strictly training settings, whether classroom or in
the field for police officers.

Q. Okay. What type of topics did you teach on
at the Seattle Police Department?

A. I'mgoingtorefer to my CV.

Q. Sure

A. Becauseit hasanicelist there. Minimize
my Zoom here, so | can seeit.

All right. So here's some of the
topicsthat | have taught. Equal employment
opportunity or EEO; performance reviews for
employees; early intervention for police officers;
early intervention for police supervisors; effective
supervision of police personnel; tactical
de-escalation; care under fire; integrated tactics
and use of force; active shooter and rapid
intervention; crisis intervention training;
postacademy training for new officers; Taser
instructor; CPR instructor; emergency vehicle
operations course; and legal standards for police and
aso --

Q. Any other -- I'm sorry. Go ahead.

. . . . Page 25
officers, security officers, the police department

there at Oregon State University, so we had a variety
of training classes very similar to what | listed
before. Maybe not as extensive because it was our
first year, so we have to walk before we can run, but
awide variety of training that | provided there for
the department.

Q. Okay. How many police officers are at
Oregon State University?

A. | believeabout 12. Yes.

Q. Doesthat include you?

A. That included me, and | left there in March
of thisyear, so | only worked there for ayear.

Q. Andwhy did you leave?

A. Itwastoo far from family. My family was
still living herein Sesattle, and | wasliving in
Corvallis at Oregon State University, so we thought
we might try it for awhile, but it ended up being
too -- | left my wife with too much work around the
house and with our three children.

Q. Allright. And then since you left Oregon
State University, have you had any other law
enforcement jobs?

A. No.
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11 Q. Allright. Sol want totalk alittle bit 11the memo served to remind me to, you know -- | don't
2| about your time at the Seattle Police Department, so | ?|know. Would | pull an officer off the street to go
3|you told me just afew minutes ago you worked there | 2|directly to the citizen's house? | probably wouldn't
4|for 34 years? 4ldoit, so that was what the memo was.
5| A. That'scorrect. Not quite 34. 33and a 5 Q. Gaotit.
6|fraction. 33 1/2 or 33 3/4, but | call it around 34 6/ A. Butl haveto say | disagreed with it
"lyears. 71 because we have -- we had many more calls than the
8] Q. |Ifed likewe canround up at that point, 8| officers can handle, so our dispatch center did a
91too. 91good job of prioritizing calls, and if it was acrime

101 A. | think so. Thank you. 101in progress, especialy afelony crime, you're,

Q. Allright. Solet'sjust say, to keep it
simple, approximately 34 years at the Seattle Police
Department. You indicated before that you left
pursuant to retirement?

A. That's correct.

Q. Whileyou were at the Seattle Police
Department, were you ever the subject of any
disciplinary proceedings?

A. | remember two complaintsin my 34 years.
One was unfounded, and one | received amemo -- |
think | received amemo in my file.

Q. When you say amemo in your file, isthat
like awritten reprimand or something like that?

A. | don't think it rose to the level of

obviously, going to get top of thelist. Or a
property crime or old crime that has aready occurred
and there's no suspects present, you might have to
walit for the police response, so that's what it was.

Q. Didyou grieve that or file any type of
appeal ?

A. No.

Q. Wasit agrievable memo?

A. 1 believel could have written to the chief
of police after ayear and asked that the memo be
removed, but | considered it such aminor issue that
| don't believe | ever did that.

Q. Areyou currently certified asalaw
enforcement officer?
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. . . Page 27
written reprimand, if | can remember correctly.

There was no discipline that resulted. It wasavery
minor complaint that didn't actually involve me, but

| kind of got looped into it, so that's the only

thing. | think | remember a memo to remind me to do
something, so we can go into it if you want, but it
was -- it was fairly minor.

Q. What were they claiming was the issue?

A. | wasthe administrative lieutenant for the
North Precinct. Actualy, | was the operations
lieutenant for the North Precinct, which meansyou're
the acting captain in many cases. A citizen called
to complain about officers lack of response, and |
remember discussing the issue with the citizen and
saying, you know, we have to prioritize. We have,
you know, a certain number of callsthat probably
exceed the number of officers that we have, but, you
know, we'll do our best, but you might have to wait,
and they didn't appreciate the answer, so it was one
of those silly things where it's true, but, perhaps,
| could have phrased it better or made -- you know, |
don't want to make promisesthat | couldn't keep --

Q. Yeah

A. --is, essentially, theway | viewed it, SO

N . Page 29
A. Whenyou are certified in the state of

Washington, you have two years from the date of last
servicein order to rehire. Now, as| talked about |
went down to Oregon State University where | was also
certified by the state of Oregon, so | think if |
wanted to work for alaw enforcement agency in the
state of Washington right now, | believe | would
still be able to be hired without returning to the
police academy, so thinking this through in answer to
your question, | believe | am certified to be a
police officer in the state of Washington currently,
but at some point, that will expire.

Q. When wasthelast time you worked as alaw
enforcement officer in the state of Washington?

A. March of 2021 was my last date with the
Seattle Police Department.

Q. All right. How many traffic stops would
you estimate you've made as a police officer, either
in Washington or in Oregon State?

A. I'mgoing to say around 3 to 4,000. Yeah.
3 to 4,000 would be my best guess.

Q. How many of these were in Oregon?

A. | did do some traffic enforcement there but
not much. Let's say five.
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Q. Okay. So most of these were when you were

with the Seattle Police Department?

A. That's correct.

Q. Okay. And so of the 3 to 4,000 traffic
stops that occurred when you were with the Segttle
Police Department, was this when you were primarily a
patrol officer or wasit with other positions?

A. Thetwo positionsthat | made the most
traffic stopsin, let's go with number 1 first. That
would be in the DUI sguad.

So | served in DUI | believe-- | can
tell you theyears. | need to look at my CV here
again. | wasin DUI with the Seattle Police
Department from 1998 to 1999. During that time, |
made 500 DUI arrests, so if you're going to get 500
DUI arrestsin the space of two years, you're going
to do alot of traffic stops.

So | worked at night, and, basically,
| would stop any violation that | saw, and that's why
| say that I've had probably 3 to 4,000 traffic
stops. Maybe athousand of those would be as a
patrol officer prior to that, but working in the DUI
squad, | would stop any traffic violation, and if the
person was sober, | would just give them awarning

. Page 32
fair statement that you have not made any type of

traffic stop in quite some time?

A. |If wetake out Oregon State University, you
are correct. My last traffic stops would have been
asa SWAT sergeant between 2010 and 2014.

Q. Okay. So excluding the Oregon State
University, you said approximately five traffic
stops, the last traffic stop you made in the state of
Washington would have been 2014?

A. | think that's a good estimation, yes.

Q. Okay. The Oregon State Police job, were
you acampus police? | don't know what you're
considered to be with that police department.

A. The Oregon State University had a contract
with the Oregon State Police, which would be their
highway patrol for the state of Oregon. That
contract ended in 2020, and the university decided
that they wanted to have their own police department,
which is allowed by state statute, and so the
university administrators started a brand-new police
department, and it just so happens, | think thiswas
somewhat random, but both the chief and I, the number
1 and number 2, both came from the Seattle Police
Department.
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and send them on their way.

So -- but if you -- but if you see

certain violations that might lead you to believe
that someone was intoxicated and/or you arrive at the
window of the car and you find someone that had been
drinking heavily -- now, it's not a crime to drink
and drive in the state of Washington. It'sacrime
to beintoxicated and drive, so many people | tested,
roadside testing and things like that and determined
that they were not intoxicated. They were honest
with their two beersis the usual answer that | got,
and they were sent on their way.

Q. I'msurethat'sthe normal answer you got.

A. ltis. Itis. Andthey were sent on their
way, but of those, oh, let's say 3,000 stops, 500 of
them turned into DUI arrests.

Q. Okay. Andthen you were on patrol prior to
1998, isthat my -- ismy memory correct?

A. That'scorrect. From 1987 to 1997, |
mostly served as a patrol officer, and included in
that was field training officer, so training
brand-new police officers.

Q. Soif wetake out the handful of traffic
stops from the Oregon State Police, would it be a

Page 33

Q. Okay.

A. Sothechief isstill there. Shewasable
to move and stay in Oregon, but myself, like | said,
| worked there ayear, and it was just too far from
family, so -- and | ended that in March of 2022.

Q. Okay. When you were at the Oregon State
University Police Department, was your scope of -- |
don't know if the word patrol, like, geographic area
the campus itself?

A. That'scorrect. Inthe state of Oregon,
all police officers are authorized to enforce the law
anywhere in the state, but, obviously, my focus was
the campus there, alarge campus at Oregon State
University.

Q. Didyou make any type of stops or arrests
off campus?

A. | remember a couple for warrant suspects,
possibly atheft suspect where the crime started on
campus but then left campus, so -- but it's till
within avery close geographic boundaries, so there
might have been a couple of arrests, | believe.

Q. Okay.

A. Most of them were on campus.

Q. On campus. Okay.
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1 And have you ever had to forcibly 1lremoval of amotorist from avehicle, are all of
2 remove amotorist from avehicle as part of any 2|these times as a SWAT supervisor or did you ever go
3|traffic stop? 3| hands-on?
41 A. Yes, | have. Yes, | have. 4 MS. SHAMBEE: Same objection.
5/ Q. How many times? 5 THE WITNESS: The -- most of the times that
6 A. I'mgoingto say ten, and that's kind of an 611 actually went hands-on with someone would have been
"lestimate. There'sacouple | remember specifically. "|asapatrol officer or asaDUI officer, whichis
8 Most of them, | have a very vague recollection. 8|aso aversion of patrol officer. You'restill in
9 9

Again, we're talking probably 30 years ago, so -- but
ten would be my answer at this point.

Q. When was the most recent time that you had
to forcibly remove a motorist from a vehicle?

A. That would have been between 2010 and 2014
with SPD SWAT, and it ismost likely that | was the
supervisor and not actually forcefully removing the
person now that | think about it. The officers would
have been doing that, but | would have been
overseeing their forceful removal of adriver from a
vehicle, so | can't actually say that | have done
that with SPD SWAT. It would be unlikely for meto
remove someone from a vehicle.

MS. SHAMBEE: | apologize. | apologize. |
was on mute. | tried to object to this answer, but |
didn't -- I didn't realize | was still on mute. I'm,

uniform with a marked police car, but let's just say
those two would probably be the bulk of my having to
forcefully remove someone out of a police -- out of a
citizen's car.
BY MS. McGEE:

Q. And so when, approximately, would have been
the last time that you -- you personally went
hands-on to remove someone from a police car?

MS. SHAMBEE: Same objection.

THE WITNESS: So | guess we should
differentiate, because you kind of picked up on
something | said, too. Arewe saying removed from a
police car or removed from their own car or does it
matter?

BY MS. McGEE:
Q. Wéll, I guesslet'stalk about them
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like, wait, they're till talking.

MS. McGEE: Sorry. Sorry, Juneitha. We
did not hear you.

MS. SHAMBEE: Yeah. Objection to form.
BY MS. McGEE:

Q. Okay. All right. So from 2010 to 2014

when you were SPD SWAT, you would have supervised or
been the supervisor on scene when other people
removed a motorist from avehicle involuntarily. Am
| describing your experience correctly?

MS. SHAMBEE: Same objection.

THE WITNESS: | believe that is probably
the most accurate representation. | can't
remember -- there's nothing that jumps to mind, and
it'smost likely that | did the supervising and not
the hands on; however, as SWAT sergeant with Seattle
Police Department, you're expected to do everything
that the officers do, so there might have been atime
when | -- when | went hands-on with someone, but
nothing is coming to mind, which means most likely
that | was supervising rather than actually doing.
BY MS. McGEE:

Q. So of the estimated two times that you

believe that you've been on scene for the forcible

Page 37
separately. When was the most recent time that you

removed a motorist from their vehicle when they were
refusing to get out?

MS. SHAMBEE: Same objection.

THE WITNESS: That would haveto bein the
'‘80s and '90s, and there's very littlethat is
personally coming to mind.

BY MS. McGEE:

Q. Andwhen was the most recent time that you
had to forcibly remove someone from a police vehicle
when they were refusing to get out?

MS. SHAMBEE: Same objection.

THE WITNESS: | remember -- okay. Sorry,
Juneitha.

MS. SHAMBEE: That's okay.

THE WITNESS: | remember a couple times
being called to a scene where officers had instances
where either -- someone under arrest, and | remember
sometimes where they're trying to get someone under
arrest into apolice car, which isavery difficult
thing to do if someone doesn't want to go, and I've
also been present a couple times when officers were
trying to remove someone out of a police car that
doesn't want to come out, so | remember a couple of
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1lthose. 1]standards on how best to safely remove someone from a
2 Again, asasupervisor, | try to stand 2| car when they do not want to get out.

3|away from the situation so that | can observe what's 3| Q. Andwasthisat the academy or --

41going on and give direction and give orders, but | do | 4| A. Most of my training -- some of it was for

5| remember not being afraid to jump in myself, and if 5 new academy recruits. Most of it was for experienced
6/someone -- if the legal standard required it, apply 6| police officers who have graduated from the academy,
7Iforce and mostly pulling motions, obviously, to pull 7land | might teach street skills, which would mean the

8| someone out of a police car, and | remember trying to | 8|training required for a police officer in order to

9 9
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put some peoplein apolice car, too, so | guess
that's the best answer | can give.
BY MS. McGEE:

Q. Okay. Solet meask you this. Likewhen
you were with the Seattle Police Department or the
Oregon State University Police Department and you
were trying to put what would be an arrestee into a
police car --

A. Sure.

Q. --wasit your protocol to have that
arrestee handcuff and protective pat down done before
they're put into the car?

A. Yes.

Q. Soall of thetimesthat you just described
to me where you had difficulty getting a suspect
either into or out of a police vehicle, these are

perform the job on the street, so that's why | would
call it street skills, so yes, experienced officers.

Q. Wasthistraining in person or virtual or
how was it conducted?

A. Thetraining would be in person.

Q. Wasthisalecture or hands-on training?

A. Hands-on training.

Q. Allright. Soyou never worked as a police

officer in Chicago, lllinois, fair statement?

A. Thatisafair statement.

Q. Haveyou ever attended any training at the
Chicago Police Academy?

A. | havenot.

Q. Haveyou ever given any trainings for the
Chicago Police Department?

A. No.
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times when the suspect is restrained by handcuffs?

A. Yes. Particularly when talking about a
police car into or out of, it seems like it was
always someone in handcuffs.

Q. | mean, | assume that the Seattle Police
Department and the Oregon State University Police
Department had a protocol that before you put an
arrestee into a police vehicle, they would be
handcuffed and a protective pat down for
officer-safety reasons would occur, isthat a correct
statement?

A. Yes itis

Q. Okay. All right. So haveyou ever given
any type of trainings on techniques or procedures to
remove a motorist from a vehicle when the motorist is
refusing?

A. Yes | have

Q. Okay. Andwhen was the most recent time
you gave that training?

A. That would have been between -- | would say
2005 and 2021 is most of the time when | did adjunct
training for the Seattle Police Department where |
would train officersin using force, constitutional
standards for the use of force aswell as physical

. . Page 41
Q. Wouldit beafair statement that as you

sSit at your work space today, you're not familiar
with each and every training, policy or procedure
that'sin place at the Chicago Police Department?

A. | think that'safair statement. Most of
my knowledge would come from reading through the
Chicago Police Department manual online. | don't
recall any specific training with Chicago Police or
being trained by Chicago Police, that's correct.

Q. Okay. Haveyou ever been fired from any

job?
A. | havenot.
Q. Haveyou ever been asked to leave ajob?
A. No, I have not.
Q. Now, inyour experience as a police

officer, hasit been your observation that citizens
can make a complaint against any police officer as
they believe isimportant to them?

A. Thatistrue. | worked for two yearsas a
detective sergeant in the Office of Professional
Accountability, so | took alot of complaints from
citizens.

Q. Now, tell me about your company D.T.
Sweeney Consulting, Limited. When did you start
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this?

A. | started that in 2017 | believe was my
first case. | didn't do too much withiitin the
intervening time. | had alot of other work
responsibilities, so thisis something that I've more
pursued in the last couple years. As| moved to and
beyond retirement age for the state of Washington and
considered my opportunities postpolice career, it
seemed like something that | could do to help with
police standards for whether defense or plaintiff. |
think that was my main goal.

And then, obviously, to provide
something for meto do. So I'm retired, but | didn't
feel it wasright to just be sitting around and let
my wife do all the work.

Q. Okay. Do you have any employees that work
for you?

A. 1donot.

Q. Okay. Andthen when we looked at earlier
today page 16 of 17 of Exhibit A, thisisacomplete
and full list of the cases that you've consulted on
since you established your company in 20177

A. Yesitis

Q. Okay. Now, for the cases that you've

Page 44
Q. Okay. And then you told me before that

sometimes you've had chitchat with other individuals
about the cases you've consulted on. Did you have
any chitchat with anyone about this case?

A. No. Theonly chitchat would be my wife.

Q. Okay. How much money did D.T. Sweeney
Consulting make in 20207?

MS. SHAMBEE: Objection. Form.
BY MS. McGEE:

Q. Youcan answer.

A. 1n 2020, itlookslike | only had one case
that year. That would have been -- well, that was an
interesting case because the plaintiff, plaintiff's
counsel contacted me for that case, and | did not
find any fault on the actions of the officers from
the city of Kent, and so | was not retained, so it
would have been an initial four-hour retainer, which
would have been $1,000, | believe.

Q. And how much money did you make in 2021 --

MS. SHAMBEE: Objection. Form.
BY MS. McGEE:
Q. --a D.T. Sweeney Consulting?
MS. SHAMBEE: Same objection.
THE WITNESS: Sol just did my taxes
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consulted on that are on your expert witness cases

list, did you ask for the advice or thoughts of any
other person in forming any opinion that you gavein
any of those cases?

A. Theonly person that comes to mind would be
my wife, Maggie Sweeney, as an attorney, but by and
large, it would be just more chitchat and talking. |
formed my own opinions, but sometimes we would talk
about interesting constitutional questions or things
like that as, you know, a couple both involved in the
law might do, but | don't see any of these opinions
that she helped me write or that she had an opinion
on. | might just talk about it morein genera
terms, so that's the only person that comes to mind.

I will say without a doubt that these opinions were
my own and that | arrived at my own conclusions and
did my own writing.

Q. Didyou talk to your wife about the O'Brien
opinion in any way, shape or form?

A. 1 donot recall discussing this case with
her other than we both visit and enjoy the city of
Chicago, so | think she might have found it
interesting that | was helping out an attorney from
Chicago.

Page 45
earlier thisyear, and | think for 2021, my total was

somewhere around $20,000, if | remember correctly.
BY MS. McGEE:

Q. Solet meask you. Thelist that you
provided, which includes your testimony, have you
consulted on other cases that are not included in
thislist?

A. No. I'mfairly consistent in making
sure -- well, let me take that back. 1'm consistent
where | write opinions or engage in a deposition or |
provide awritten declaration, you're going to seeit
on thislist here. Most Courts want to know when
you've actualy testified or given a deposition, but
| keep track myself on just cases |'ve helped out
with.

| believe that there might have been a
couple things where | consulted with different
attorneys, whether plaintiff or defense, and maybe we
didn't proceed through full case review. | might
have -- I'm sure there are some cases where |'ve
talked over a case with an attorney, and they either
didn't hire me or | couldn't help them or things like
that.

But by and large, if | did some
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Hconsistent work for aplaintiff or for adefense 11 Q. Allright. Have you ever worked with
2/counsel, then you'll seeit listed here on thislist. 2|Ms. Shambee before?

3] Q. Okay. How much money didyoumakeat | 3| A. No, | had not met her before.

41D.T. Sweeney Consulting in 20217? 4 Q. Does she contact you or did you contact

5 MS. SHAMBEE: Objection. Form. 5her?

6 THE WITNESS: | think | just answered. 6| A. Shecontacted me.

"I That was around 20,000 7' Q. And how many timesdid you have

8|BY MS. McGEE: 8| communication with Ms. Shambee prior to issuing your
9 9
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Q. Sothe $20,000 was for 2020 or 20217
A. 2021
Q. Okay.
A. The 2020 was only the one case.
MS. McGEE: Gotit. All right. SoI'm
going to show you Exhibit B.
(Sweeney Exhibit B marked for
identification.)
BY MS. McGEE:
Q. | have on the screen Exhibit B. Can you
see this?
A. Yes | can.
Q. Allright. Arethesetheratesthat you're
charging for this case?
A. That looks correct.
Q. Okay. How many hours have you billed so

opinion?

A. We exchanged e-mails and a couple phone
cals.

Q. Anything else besides e-mails and a couple
phone calls?

A. No. Wediscussed deadlines and my
gualifications and if | had any conflicts of
interest, so it didn't taketoo long. Likel say, a
couple -- a couple phone calls, maybe even one or
two, and a couple of e-mails.

Q. Now, when you were retained to give an
opinion in this case, did you ask for documents and
records?

A. Yes | did.

Q. Okay. And what specifically did you ask
for?
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far for this case prior to today?

MS. SHAMBEE: Objection. Form.
THE WITNESS: Let me go back. It looks
like $2,670.
BY MS. McGEE:
Q. Haveyou issued invoicesto Plaintiff yet?
MS. SHAMBEE: Objection. Form.
THE WITNESS: Yes.
BY MS. McGEE:
Q. Haveyou been paid?
A. I'veissued -- yes, | have.
MS. SHAMBEE: Objection. Relevancy.
THE WITNESS: Sorry.
BY MS. McGEE:
Q. I'msorry. Yes, you've been paid?
A. Yes | have.
MS. SHAMBEE: Same objection.
BY MS. McGEE:
Q. Andwereyou paid in the full amount that
you were billed?
MS. SHAMBEE: Objection. Relevancy.
BY MS. McGEE:
Q. Youcananswer.
A. Yes, | was.

Page 49
A. When | speak with an attorney and we talk

about a case that has occurred, | generally ask for
any of the relevant police documents, so I'm very
familiar reading a police report, so | want to see
any police reports. | want to see any arrest
records. | would like to see any statements that the
officer wrote, and nowadays, it's very common to have
body-worn video and in-car video, so those might be
something that | would request as well.

Q. Sopriortoforming -- I'm sorry. Go
ahead.

A. Inthiscase, it appearsthat | looked
up -- oh, and, by the way, I'm looking at my report.
Inthis case, it looks like | looked up on my own
sections of the online Chicago Police Manual, but
it'svery common for an attorney to send me their own
copy of a police manual that they've received in
discovery.

Q. Sowhenyou'reretained as an expert
witness and you ask for police reports and statements
by the officers, is this because you think it's
important to review all police reports and all
statements of the officers prior to issuing an
opinion?
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11 A. Not necessarily all reports and statements, 11 A. | can't think of any case that comesto

2| but the statements and reports that pertain to the 2/ mind that meets those qualifications.

3| case at hand are certainly going to be very 3| Q. Okay. Youwould agree that reviewing
4limportant. 4| either the body-worn or a car cameravideo or even a
5| Q. Soit'simportant to you to look at any 5| bystander or security video could change your opinion
6| palice report or officer statement related to the 6| depending on what's on that video?

’|case that you're retained for? I A, Waell,it'saninteresting thing. 1'm going

8 A. Yesitis. 81to refer back to the hundreds, if not thousands of

9 9

Q. And you mentioned before that you also ask
for video of the incident?

A. Yes. Thatisacommon request.

Q. Andisitimportant to review all video of
the incident prior to making your opinion and forming
your opinion?

A. Videoisinteresting because, asyou know,
it's become more and more popular for police
departments and sheriff's departments across the
United States now to have video of an incident.

By and large, the bulk of my career, |
reviewed police use of force without the advantage of
video.

But, now, when the officers have the
body-worn video, the in-car video and then, of
course, alot of citizenswill record police activity

hours of video that I've watched with the Sezttle
Police Department when it comesto reviewing force.
There are times when you will find that what an
officer perceived or what they saw or what they
heard, they might write down in awritten statement,
and then later, you might look at avideo and say

this doesn't quite match up, but there's any number

of reasons why it might not match up. It could be
misperception on the part of the officer. Also, the
camera does not see everything that the human eye
sees, and it doesn't see it with the same quality.
Sometimes the human eyes are inferior, and they don't
see the same things the same way, so

it's-- it's -- it's along-winded answer to your

question that there are times when what you read on
the written report might not match up to what you see
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on their cell phones -- everyone's got acamerain

their pocket -- it's definitely become more prevalent
that you might have a video of an incident that took
place.

Also, the other video that you'll
often seeis security video, let's say, from a
building or from a grocery store or gas station,
things like that.

So if an attorney has video of an
incident, | think it'simportant to look at that
video in order to help reach an opinion, yes.

Q. Andinthiscase, you wanted to look at all
of the video, all of the police reportsrelated to
the incident and all of the statements of the
officers before forming your opinion?

A. | remember discussing with Ms. Shambee what
information she had received in discovery, and | said
something along the lines of yes, you know, send me
what you havein this case, and it can help me with
my review, yes.

Q. Okay. Haveyou ever had a case where your
opinion, you've read a police report and you're
starting to form an opinion but then you watch the
video and then your opinion changes?

) Page 53
on the video.

Now, let's move ahead to my consulting
work. | do not recall at thistime any cases where |
read a police report -- and that's usually what | do
first. 1 usually read before | watch video. | don't
recall any cases at this point where | read something
and then looked at the video and it wasin conflict
with what | read. Doesthat answer your question?

MS. McGEE: Yes. It does.

All right. So we've been going about
an hour. Does anyone need a break or do you want me
to continue on? I'm going to -- it's a good place to
break now if someone needs a short break. Keep
going?

MS. SHAMBEE: It'sup to you, Mr. Sweeney.
THE WITNESS: | think I'm doing fine. |
have my water here, so I'm good.

BY MS. McGEE:
Q. Okay.
A. Thanks.

Q. Allright. Sol want to talk about your
opinioninthis case. So according to your report,
you indicate that you reviewed Plaintiff's Complaint,
the Incident Report for the case, the Arrest Report
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for the case and two videos, a 12-minute video and a

36-minute video?

A. Thatiscorrect.

Q. Okay. And then you also looked at nine
different either general or special orders from the
Chicago Police Department's website?

A. Thatiscorrect.

Q. Okay. Sointhefive documents, the
Complaint, the Incident Report, the Arrest Report,
the 12-minute video and the 36-minute video, these
documents were provided to you by Ms. Shambee?

A. Yes, they were.

Q. Andthe genera and special orders that you
reviewed, these were located by you, not provided to
you by Ms. Shambee?

A. Thatiscorrect.

Q. Okay. All right. And then we talked about
thisbriefly. 1 just want to clarify. So for the
12-minute and the 36-minute video, you have both of
these videos attributed to Officer Davis. Is
that -- isthat accurate or is one of those a typo?

A. Thatisatypo. | believe-- and I'm going
to look at my onlinefiles here. | believe the
longer video -- well, let me look and then I'll tell

Page 56
helpful in reaching adecision, and | don't know if

it was not availablein discovery or if it was just
not turned on at all, so I'm not sure on that case.

Q. Sodid you specifically ask for in-car
cameravideo?

A. 1 don'trecal if | specifically asked her
for that. | could -- if you want to, | could go back
and look at our e-mails, but | actually don't recall
asking for in-car video. | believe that | wrote that
inmy -- sorry. | believe | wrote that in my expert
opinion that if the in-car video exists, it might be
good to review because it provides that distant
perspective of the whole traffic stop, and you can
see more of the street and that idea.

Q. Okay. So aside from wanting to seethe
in-car camera video, are there any other documents or
videos that you either asked for or would have liked
to have seen prior to issuing your opinion that you
did not have access to?

A. | don't believe anything else.

Q. Didyou ever talk to Aidan O'Brien or
interview Aidan O'Brien prior to issuing your
opinion?

A. | did not speak to Mr. O'Brien.
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you for sure.
Q. Sure
A. Itlookslike the longer video, the

36-minute video, if | actually look at the title of

the video, it has redacted BWC, which is body-worn
camera, for Brown, and the shorter video is

Officer Davis, and that oneis 12 minutes. So Davis
has the short one. Brown has the longer one.

Q. Gaotit.

And so the listing both of them as
Davisin your report isjust atypo?

A. Yes itis.

Q. Okay. Now, what was your date of the
online search of the Chicago police directives
website where you looked at the general and the
specia orders?

A. Looking at my invoicethat | sent to
Ms. Shambee, that was June 8th of 2022 where |
studied relevant Chicago PD Manual sectionsfor an
hour.

Q. Werethere any documents that you asked
Ms. Shambee for that you did not receive?

A. | never heard definitively if there was an
in-car video of the stop, so that could have been

Page 57
Q. Okay. All right. So prior to giving your

opinion in this case, have you ever given any expert
opinions about the force needed to remove a
noncompliant motorist from a motor vehicle?

A. Let memake surel understand your
guestion. Areyou saying as an expert witness, have
| ever reviewed a case with a motorist being removed
from a car?

Q. My wordwasn't "reviewed." Let measkita
different way.

So I'm asking if prior to giving an
opinion in this case, have you ever given an expert
opinion about the use or type of force needed to
remove a noncompliant motorist from a motor vehicle?

A. One case comesto mind, and I'm going to
refer tomy CV here. I'll tell you which caseitis.
April of 2022, Sanchez versus City of Eugene. In
that case, | offered an opinion about removing -- |
think aso inserting and removing the handcuffed
prisoner from the police car.

Q. Okay. Sothisis Sanchez you said?

A. Yes. April of 2022, Sanchez versus City of
Eugene.

Q. Okay. And so the Sanchez case involved
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someone that was in custody?

A. Thatiscorrect.

Q. And that person was handcuffed?

A. Yes, they were.

Q. Haveyou ever given an expert opinion about
the use or type of force required to remove a
nonhandcuffed suspect from their particular motor
vehicle?

A. | can't think of anything else other than
that case, so no.

Q. Okay. All right. Solet's-- let'stak
about your opinion in this matter. So in your
opinions, one of your first opinionsis that the
Chicago police officersinvolved here are responsible
for enforcing the traffic codes. Isthat afair
description of your opinion?

A. Yes itis

Q. Okay. And so you would agree with me that
the Defendant officersin this case were responsible
for enforcing the traffic code?

A. 1 would agree with that, yes.

Q. Okay. All right. Your second opinionis
you talk about the Defendant police officers
instructed the Plaintiff to move his vehicle,

Page 60

there in section D, we don't have enough information
to tell for sure because they didn't list it in their
police report, and asfar as| know, we don't have an
in-car video to see the traffic stop.
BY MS. McGEE:

Q. Sol guessmy questionis-- let me ask it
adifferent way.

If Mr. O'Brien's car was blocking the
roadway, the Defendant officers had every right to
ask him to move his vehicle, correct?

MS. SHAMBEE: Objection to form.

THE WITNESS: Wdll, it'sinteresting. Like
| said, if you -- if you look at that time -- and |
don't know if you want to get into thisright yet,
but according to the way the law iswritten, I'm not
sure that they had that right or not. | can't tell
ismy eventual answer. Because it talks about
whether there is vehicles on the side of the road or
not and then it also talks about distance required
for other vehicles to come around, so there's some
information there that | don't have, so | couldn't
offer a definitive opinion as to whether they had
legal grounds to stop Mr. O'Brien.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 59
correct?

A. Thatiscorrect.

Q. And as part of thisinstruction, you make a
point to say that the officers blew their air horn
two times?

A. 1 did not seethat on the video, but | got
it from their police report, yes.

Q. Okay. And so | mean, you have no reason to
doubt that they blew the air horn two times, right?

A. That'scorrect. | have no reason to doubt
that.

Q. And you have no information from any source
that says that anything about blowing the air horn
two timesisincorrect?

A. No, | have no other information to say
that's incorrect.

Q. Okay. Soyou would agree with me that when
the officers were instructing Mr. O'Brien to move his
vehicle and then they blew the air horn two times,
they were enforcing the Rules of the Road?

MS. SHAMBEE: Objection to form.

THE WITNESS: Waéll, if we move down
farther, | offer adiscussion of the law that they
were trying to enforce, and if you'll see my opinion

BY MS. McGEE:
Page 61

Q. Sure. And | understand -- | understand
that part, but my question to you is alittle bit
different, so if you could just pay attention. My
question is. Assuming that Mr. O'Brien was blocking
the roadway, the officers have the right to tell him
to move aong, right?
MS. SHAMBEE: Objection. Form.
Speculation.
THE WITNESS: Again, I'm listening
carefully to what you are saying. If the officers
are going to enforce the law asit's written, there
are some exceptions and there are some cases where it
looks like, in my reading of this law, that
Mr. O'Brien might not have been breaking the law, so
| can't tell at this point.
BY MS. McGEE:
Q. Soyouresaying that if Mr. O'Brien had
been completely blocking the roadway, that the
officers don't have the right to tell him to ssimply
move along?
MS. SHAMBEE: Objection. Asked and
answered. Badgering.
BY MS. McGEE:
Q. __You can answer.
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A. Understood. All | cando at thispoint is

read the law, and as | do this, you'll natice that
there are some things that | don't know and possibly
the officers don't know and none of us might know.

It says, "Outside a business or
residence district, no person shall stop, park or
leave standing any vehicle, whether attended or
unattended, upon the roadway when it is practicable
to stop, park or so leave such vehicle off the
roadway, but..." -- so let me just stop right there
in the halfway reading of that statute.

So | don't know if it was practicable
to stop, park or leave the vehicle off the roadway.
| can't tell at this point.

So moving on. "But in every event, an
unobstructed width of the highway opposite a standing
vehicle shall be left for the free passage of other
vehicles and a clear view of such stopped vehicle
shall be available from adistance of 200 feet in
each direction upon such highway."

So, again, now, the statute -- and I'm
reading Section 11-1301, " Stopping, standing or
parking outside of business or residence district,"
so that Section A there gives some very specific

Page 64
there's no room for that oncoming lane to get by, is

that -- isthat the -- what you are saying?
BY MS. McGEE:

Q. Caorrect, correct.

A. Now, according to the law that I'm reading
here, if there was no room for oncoming vehicles to
get by Mr. O'Brien, if that were the case, | would
say that then heis breaking the law that we've
identified here, yes.

Q. Okay. Andif officers believed that
Mr. O'Brien is breaking the law, they have the right
to just ssimply tell him to move his vehicle?

MS. SHAMBEE: Objection. Callsfor
speculation.

THE WITNESS: | would say yes, if an
officer is attempting to apply the law and they tell
someone to move their car, that they should moveit.
BY MS. McGEE:

Q. Andthe-- I mean, we would agree that just
telling a motorist to move out of the way or move
their vehicle is a pretty modest intervention?

MS. SHAMBEE: Objection. Form.

THE WITNESS: Yes. Thatisalow-level
infraction, parking infraction possibly, and | think
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requirements in order to enforce that law.

So in my reading of it, there's some
information missing that | can't -- | can't insert
without other information, so that'swhy | say | need
either -- if there's an in-car video, | could look at
that or if the officers were very specific in their
report about the distance for other vehicles to pass
or if there was -- if there was room on the side of
theroad for Mr. O'Brien to pull over. We don't know
that at this point, so | can't offer an opinion for
sure.

BY MS. McGEE:

Q. | understand that you are missing
information, but my questiontoyou is; If thereis
not free passage for other vehicles to move, the
Chicago police officers have the right to tell
Mr. O'Brien to move along?

MS. SHAMBEE: Objection. Speculation.
BY MS. McGEE:
Q. Do you agree with that?
MS. SHAMBEE: Objection. Speculation.
THE WITNESS: Let me make sure | understand
your question correctly here. If there's no room for
vehiclesto get by, isthat what you are saying? |If

Page 65
the word you used was "modest," yes, | would agree.

BY MS. McGEE:

Q. Andjust telling someone to move ahead,
move their vehicle, get out of the way, you're not
arresting someone; you're just instructing them to
move out of the way, right?

MS. SHAMBEE: Objection. Form.

THE WITNESS: Correct. Thetelling of
someone to move their car does not mean they're under
arrest.

BY MS. McGEE:

Q. So, now, inthe Arrest Report that you
reviewed, the Defendant officers were clear that
Mr. O'Brien was obstructing the flow of traffic. Do
you recall reading that?

A. | recall somelanguage to that effect. To
know more specifically, | should probably go back and
look at the actual report, and we can discuss the
language that they used.

Q. Anddoyourecal --

A. Butingenera, in general, answer to your
guestion, yes, they talked about him blocking
traffic.

Q. And, infact, in the Arrest Report later,
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they talk about him moving his vehicle directly into

the middle of traffic. Do you recall reading that?

A. | dorecall reading that.

Q. Okay. All right. So, then, your
understanding is that according to the reports, that
Mr. O'Brien moved his vehicle into the middle of
traffic, was obstructing the flow of traffic, and
then officers used their air horn and instructed him
to move out of the way?

A. Correct.

Q. Areyou awarethat after using the air horn
twice and instructing Mr. O'Brien to move away, that
they also activated their light bar or their Mars
lights?

MS. SHAMBEE: Objection to form.

THE WITNESS: | don't recall that
specifically. It's been amonth or so since I've
read the report, and | did not read their police
report thismorning, so | couldn't really say for
sure. It certainly seems possible.

BY MS. McGEE:

Q. Allright. Well, if apolice report says
that officers activated emergency equipment, as an
experienced palice officer, you would interpret that

. . Page 68
A. Yes, but yes, it'savery common police

term and used every day in police lingo, yes.

Q. Allright. Sotheofficersinthiscase,
we know that they're in amarked Chicago Police
Department patrol car, right?

A. Yes.

Q. And you saw the video, so you know these
officers are wearing police-issued, like, uniforms,
correct?

A. That's correct.

Q. And thetwo officers, the two patrol
officers are wearing the blue-shirted uniforms,
correct?

A. Yes, they are.

Q. Okay. And thenin addition to the
uniforms, the Chicago police officers are also
wearing atactical vest that has the word "police”
across it, correct?

A. | dorecall that.
Q. Okay.
A. | can'tsay for sureit was atactical

vest, but that makes sense.
Q. Werethey wearing some type of dark-colored
vest that says "police" across the back, right?
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to mean police lights, correct?

A. I'mgoing to refer to the police report so
we can look at that.

Q. Waédll, my questionis, like, your
perception.

A. Yes

Q. So without looking at the police report,
like, you've been doing this -- you've been doing
thisfor along time. You were apolice officer for,
if you include Oregon, we're looking at 35 years.

A. Right.

Q. | mean, you've used these terms, right?
Activated emergency equipment probably hundreds of
times --

A. Yes | have

Q. --right?

A. Yes | have

Q. And by activated emergency equipment, you
mean activating alight bar or aMarslights?

A. I'veseen that refer to three different
things. Emergency equipment could be the siren, it
could be the lights or it could be a combination of
lights and siren.

Q. Gotit.

. Page 69
A. Thatiscorrect.

Q. Okay. Soit'spretty clear from visua
observation of both the marked police car and the
uniformed individuals that these are Chicago police
officers?

A. Thatiscorrect.

Q. Okay. Now, opinions that you have that
Officer Davis goes to the driver and Officer Brown
goes to the passenger side, why did you write thisin
your opinion?

A. It'simportant when two officers are
conducting atraffic stop to note who is the primary
contact officer. Inthis case, Officer Davis. So he
moves up to contact Mr. O'Brien at the driver's door,
and Officer Brown kind of flexed between the two but
primarily stayed on the passenger side of the
vehicle.

Why isit important? Just for
accuracy's sake and to put together their statements
and make sure that everything works out the way they
wrote it.

Q. Wiéll, inyour experience as a police
officer, it's actually pretty common for -- ina
two-person car, for one officer to approach the
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1| passenger and one to approach the driver, correct? 1l officers have the legal right to initiate atraffic
2l A. Thatisvery common. Yes. 2| stop, correct?
3| Q. AnNd,usualy, it'sthedriver of the police 3| A. Thatiscorrect. Yes.
4|vehicle that will go to the driver of the motorist 41 Q. Andsowheninitiating the traffic stop,
5|and the passenger in the police vehicle will go to 5|you know, in your experience as a police officer,
6|the passenger side of the car, isthat correct? 6| often officers continue -- consider the beginning of
7l A. That'sthe most common. Yes. 7Ithe traffic stop to be when the emergency equipment
8| Q. Yeah. Okay. And there's nothing wrong 8lisactivated. Would that be afair statement?
9 9
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with what Officer Davis and Officer Brown did by one
going to the driver's side and one going to the
passenger side?

A. Correct.

Q. Okay. There'saso nothing wrong with what
Officer Brown did by, as you describeit, flexing
between the passenger side and the driver side and
then back to the passenger side?

A. Thatiscorrect.

Q. Allright. Soin opinion D, we talked a
little bit about this a couple minutes ago, but |
just want to clarify, like, while you indicate that
the officers may have misapplied the law, you've seen
no report or video that would indicate to you that
the officers assessment that Mr. O'Brien was
blocking the flow of traffic was incorrect?

A. Somewhat. | would say most officers
consider the traffic stop also their visual
observation even prior to activating emergency
equipment.

Q. Sure

A. Soit might start with you see aviolation,
and then you engage your equipment in order to signal
the driver to pull over.

Q. Right. Soasan officer, in your
experience, you would see the violation, but when you
activate the emergency equipment, you are notifying
the motorigt, like, thisis atraffic stop, I'm the
police, correct?

A. Thatiscorrect.

Q. Okay. All right. And sowe -- you can
agree that we can now agree the officers had the
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A. Correct. | have not seen anything that

definitively told me that it was an improper or
illegal traffic stop. You are correct.

Q. Andall of the reports that you read were
very clear that Mr. O'Brien was obstructing the flow
of traffic at the time he wastold to move along, is
that correct?

MS. SHAMBEE: Objection to the word "all."
WEeéll, the statement all the reports.
BY MS. McGEE:
Q. Widll, | canrephrase.
The reportsthat -- al the reports
that you reviewed indicate that Mr. O'Brien was
obstructing the flow of traffic at the time he was
told to move along?

A. Yes. That waswhat the officers wrote.

Q. Waéll, and you have seen nothing that would
dispute that?

A. No. | can't think of anything that
disputes that.

Q. Okay. Soif Mr. O'Brienis blocking the
flow of traffic, he'stold to move along, officers
blow their air horn twice and then activate emergency
equipment and Mr. O'Brien still doesn't move along,

. oo . Page 73
right to initiate the traffic stop, correct?

A. Wadll, with that caveat that | don't have
al theinformation to tell if it waslegal or not.

Q. Waéll, you have no information to say that
the traffic stop wasillegal, correct?

A. | believel agreed with you before that |
don't have any information that tells me definitively
it was incorrect, so yes, based on the information |
have, | do not have anything definitively that tells
me the stop was incorrect, but there is some missing
information in order to make the full determination.

Q. And so making the traffic stop, we've now
also established that Officers Brown and Davis had
the right to approach Mr. O'Brien and his passenger
in their vehicle, correct?

A. Correct.

Q. Okay. From watching the video, it's clear
that when Officer Davis approaches the car, one of
the first things that he says to the Plaintiff is he
instructs Plaintiff to move the car again. Do you
remember hearing that?

MS. SHAMBEE: I'm going to object to form.
That's testimony given by counsel. 1'm going to
object to form.
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11BY MS. McGEE: 1lapproach Mr. O'Brien's vehicle and Officer Davis
2l Q. Sowhat that meansisthat if officers 21tells Mr. O'Brien to move along, thisisalow level
3linstruct Plaintiff to move his vehicle twice, blow 3| of intervention, correct?
4|the air horn twice and then Officer Davisapproaches | 4| A. Yes,itis.
5|and one of thefirst things he says to him is move 5| Q. Andthey gave -- instead of
6lyour vehicle, Officer Davisisgiving Mr. O'Brien 6/ moving -- strike that.
“Imultiple chances to move his vehicle, is that ! Instead of moving along, Mr. O'Brien
8| correct? 8| refused to move, isthat right?
9 9
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MS. SHAMBEE: Objection, again, to form of
officer's statement, the first statement officer
made.

BY MS. McGEE:

Q. You can answer the question.

A. 1think thefirst thing he said is
something about -- he asked O'Brien if he's high or
something like that.

Q. Right. And then he tells him to move his
car, right?

A. Andthen --

MS. SHAMBEE: Same objection.

THE WITNESS: Sorry. And then after that,
the next thing he talks about is move the car, yes.
BY MS. McGEE:

Q. Andit'sclear that Mr. O'Brien did not

A. Correct. Hetried to explain that he's
waiting for a parking spot.

Q. Okay. Atno pointintime, did you, when
you were watching the body-worn camera video, see
Mr. O'Brien make any attempts to move his vehicle
when instructed, is that correct?

A. Thatiscorrect. | never saw him put the
car back in gear or turn the steering whed, if |
remember correctly.

Q. And so by refusing the police directive to
move the vehicle, Mr. O'Brien has now violated a
lawful police directive?

MS. SHAMBEE: Objection to the word
"refused.”

THE WITNESS: Sorry. I'mfocusing on the
objection, refused. Can you say -- state the
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move his vehicle after being instructed to move his

vehicle as part of the traffic stop?

A. Thatiscorrect.

Q. Sothe-- wealready established that when
the police are in their vehicle instructing
Mr. O'Brien to move along and get out of the roadway,
that that was alow level of intervention, correct?

A. Yes. Thatisalow-level intervention.

MS. SHAMBEE: Object. I'm just going
to -- I'm just going to object. 1'm going to object
to facts entered -- uncorroborated facts entered into
this deposition.
BY MS. McGEE:

Q. And then when Officer Davis and
Officer Brown approached the police vehicle (sic) and
Officer Davistells Mr. O'Brien to move his vehicle,
thisisalso alow level of intervention, correct?

A. Just listening to your question, you said
approach the police vehicle. | assume you mean
approach the --

Q. Oh, sorry about that. Let me -- let me
reask it soit'sclear. | apologize and thank you.

A. Sure

Q. So after Officer Davis and Officer Brown

. . Page 77
question one more ti me?

MS. McGEE: Sure. Ms. Reporter, can you
read it back for me, please.
(Whereupon, the Court Reporter read from the
record as follows:
Q. And so by refusing the police directive
to move the vehicle, Mr. O'Brien has now
violated a lawful police directive?)
MS. SHAMBEE: I'm sorry. And on the same,
on the same, objection to lawful directive.
BY MS. McGEE:
Q. Youcananswer, Sir.
A. Allright. It'scomplicated by the fact
that -- and we've gone over this several times -- |
don't know definitively if they were applying the law
correctly in this case.
If we assume that they are applying
the law correctly, then they have legal groundsin
order to certainly make the traffic stop and ask
O'Brien to move or to even order or tell him that he
needs to move his vehicle.
If they misapply the law and they're
incorrect in their application, then, therefore, any
order given after that istelling someone an
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Llincorrect interpretation of the law, so in that case, 11the body-worn camera video?
21they would not have the right to tell someoneto 2l A. Correct. A lotof that initial first
3|move. 3| attempt at the stop is not captured on the body-worn
4 Soit'salong-winded answer to say | 4| camera.
5|don't know definitively, so -- but to your question, 5| Q. Okay. And so based upon that fact, you
61if it's correct that he was blocking traffic, and the 61don't know the nature of that initial encounter, is
7| officers state that he was, we might be missing some | 7|that correct?
8|information the way the law there is written, but if 8 A. Only what | read and that we discussed
9 9
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we assume that he is blocking traffic -- again, |
emphasize the word "assume." If we assumethat heis
blocking traffic, they have the right to order him to
not break the law, in other words, to say move your
vehicle.

And | think that answers your question
or that's my best answer at thistime.

Q. And from reading the reports that you were
provided, the Case Report and the Arrest Report, it's
pretty clear that the Officers Brown and Davis
believe that Mr. O'Brien was blocking the flow of
traffic?

A. Thatiscorrect. They definitely feel that
he is blocking the flow of traffic.

Q. Andyou can tell that from the body-worn
camera video, too, that it's their belief that he's

before that the officers wrote in their statement,
and they kind of corroborate that as they go up to
Mr. O'Brien and they explain to him, hey, we're
trying to get you to move, did you not -- did you not
see us back there, did you not hear us back there,
something along those lines.

Q. Andwhen you watched the video when they're
talking to Mr. O'Brien, it's pretty clear that
Mr. O'Brien understood them to be police, is that
right?

A. Correct. | did not see anything that
Mr. O'Brien ever mistook their identity. He seemed
to know that these were the police officers that were
approaching him.

Q. Allright. So after Officer Davis
approaches the car, he instructs Mr. O'Brien to move
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blocking the flow of traffic?

A. Yes. | can definitely tell that from the
body-worn camera.

Q. Okay.

A. Andwhat they state to Mr. O'Brien.

Q. Okay. All right. And we -- we know that
the body-worn camera footage starts after the air
horn is blown twice and after Mr. O'Brienistold to
move twice, isthat right?

MS. SHAMBEE: Objection to assumption of
facts.

THE WITNESS: Based on what | read, the
officers attempted to -- | won't call it atraffic
stop, but like you said, they've got the lights on
and they're blowing the air horn, which isalot
louder than a standard car horn, so they're trying to
state to Mr. O'Brien, hey, we're the police and you
need to move your vehicle. So yes, they'retrying to
get him to move, and that's my best answer at that
point.
BY MS. McGEE:

Q. Sure. My question, though, is: Your
understanding is the initial encounter with the air
horn and being told to move, thisis not captured on

. . . Page 81
again. Mr. O'Brien does not move the vehicle. He

then asks for adriver'slicense and insurance. You
saw that on the video, right?

A. Thatiscorrect.

Q. Soyoutold mebeforel believe you said
that you had made 3 to 4,000 traffic stopsin your
career, isthat afair statement?

Y ou have to answer out loud.
A. Yes itis
If | pauseat al, I'm allowing
Ms. Shambee the opportunity for any objection, so |
will --

Q. Ms. Shambeeisdoing a--

A. 1 will answer the question, but if you see
adlight pause there, I'm either pondering the
question or I'm allowing her the opportunity to
object.

Q. Sowhat | saw iswhen you were pausing you
were nodding your head, so | just want to make sure
that you are going to answer out loud with your words
like we talked about.

A. | understand.

Q. Somy questionis--

A. |If I'm nodding, it's probably only for my
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Llown benefit. | know that the court reporter can't Lithere. You need to provide me your information.

2| put that down in the report. 2| Q. And when you watched both the 12-minute and

31 Q. Allright. Solet'sstart over again. So 3|the 35-minute videos, at no point did you see

4linthe -- in your 3 to 4,000 traffic stops that 4|Mr. O'Brien give his driver'slicense to either

5lyou've made as a police officer, in each of those 5| police officer, correct?

6ltraffic stops, | assume that you asked for adriver's | ¢/ A. No. Hewasquite clear about that that he
’Ilicense and some other documentation, isthat afair | 7|would not.

8| statement? 8 Q. Okay. And during your watching of the

% A. Yesitis. 9|12-minute and the 36-minute videos, Mr. O'Brien aso
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Q. Okay. And often, the other documentation
would be insurance if an insurance -- insured
motorist is arequirement in the state where you're
working, isthat fair?

A. Yessitis.

Q. Okay. Sothere's nothing unusual about a
police officer making atraffic stop asking the
driver for adriver's license and proof of insurance,
correct?

A. That'scorrect. It'savery common police
citizen encounter at atraffic stop.

Q. Andyou've donethis, we've already talked
about, 3 to 4,000 timesin your career?

A. That'scorrect.

Q. So, now, here, Mr. O'Brien refuses to
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refused to provide proof of insurance to the police
officers, isthat correct?

A. That iscorrect.

Q. Allright. Givemeone second. All right.
So | want to talk about your opinion F about General
Order 03-02-01.

A. Yes

Q. Sothisgenera order that you'retalking
about, thisiswhat you found on the Chicago police
directives website, isthat correct?

A. Yesitis.

Q. Okay. Andthisis not something that you
received from Plaintiff as part of the packet of
information prior to giving your opinion?

A. That iscorrect.
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provide his driver's license and proof of insurance

to Officer Davis. Y ou saw that on the video, right?
MS. SHAMBEE: Objection to form.
BY MS. McGEE:

Q. Youcananswer.

A. Yes | did. Heobjected to providing his
license and insurance. He stated that he had the
documents but was not going to provide them.

Q. Okay. So at the point that Officer Davis
Isinitiating the traffic stop, asking Mr. O'Brien
for hisdriver's license and proof of insurance and
Mr. O'Brien isrefusing to provide hisdriver's
license and his proof of insurance, Mr. O'Brienis
refusing a lawful police directive?

MS. SHAMBEE: Objection to form.

THE WITNESS: Yes. When an officer is
conducting atraffic stop, and in al the states that
I'm aware of, drivers certainly have to have at least
aminimum of alicense and then, most likely, also a
registration or proof of insurance. Often, all three
documents are required by the state.

BY MS. McGEE:
Q. Guotit.
A. Soyes, the officer has alegal request

. ) Page 85
Q. Haveyou reviewed any other versions of

General Order 03-02-01 aside from the version you
found online in 2022?

A. No, | have not reviewed any other versions
of that document.

Q. Okay. All right. So | want to talk about
your opinion that the traffic stop could have been
handled reasonably with awarning about blocking the
street and asking O'Brien to park his vehicle when a
spot opened up. Okay. Do you remember making that
opinion?

A. |do.

Q. How many warnings do you believe that the
police officers should have given Mr. O'Brien?

A. Theré'sno definitive answer to that
because it's always a give and take between the
person that's being stopped and the police officer,
and there's 100 different ways that atraffic stop
could go and a variety of words and exchanges between
these two parties, so | don't have -- thereisno
definitive number of warnings that the officer is
required to give.

Q. Wall, you know in this case that at the
point that Officer Davis had asked Mr. O'Brien for
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Ll hisdriver's license and insurance, there had been at 111 was probably more in my role as a supervisor, and
2|least three warnings to move the vehicle prior to 21s0 | reviewed those documents, but | don't believe
3|that, correct? 3|I've ever written awarning ticket per se.

4 MS. SHAMBEE: Objection to form. 4 Q. A written warning?

5 THE WITNESS: That number seems accurate. 5| A. No. | have given thousands of warnings, in
6|BY MS. McGEE: 6| other words, just oral, but | have not ever written

I Q. Sointhis-- 7lone.

8| A. Youknow, likel said in the report, | 8] Q. Sowhenyou'retaking about in opinion F

9| didn't write -- they have alot of words back and 91like giving awarning about blocking traffic, are you
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forth aswe all know, so | didn't write down exactly
how many times he told him, but | would agree with
you he told him to move the vehicle.

Q. Andsomy questionis. Inthis particular
instance, how many more times do you believe that
Officers Davis and Brown should have told Mr. O'Brien
to move the vehicle?

MS. SHAMBEE: Objection to form.

THE WITNESS: | don't have an answer for
that, and there really isno way to arrive at that
answer becauseit's not -- it's never codified, and
it's never stated in any police training in the
thousands of hours I've had that you must warn a
specific number of times. It'stotally situational.

In other words, what I'm stating is

talking about a written warning or averbal warning?
A. 1think it could apply to either. Inthis

case where, as we talked about, thisis alow-level

offense and alow-level incident as far as police

officers are concerned. It isdefinitely an

interaction between the government and the citizenry.

It'savery small microcosm of that, but in this

case, | do not know if the Chicago Police Department

actually has awritten warning ticket that they

issue. | don't have any information on that, so

warning could apply to averbal warning. Hey, you

need to move your car. Or an actual warning ticket

where you're required to note the driver's license

and the address. Essentially, it's the same

information that's on aticket, but it's awarning,

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 87
that you have different people involved in every

single traffic stop that occurs, and there's a

variety of words and exchanges that are going on back
and forth there. Most, what, 98 percent of them
probably end without any incident at all other than
possibly an issue of awarning or atraffic citation,
but when they go wrong, you can never state, well, if
you had only stated this one more time, I'm sure that
the traffic stop would have ended successfully. It's
impossible to state that, so based on that, | can't
answer your gquestion to state that there'sa

definitive number of warnings that should be given.
BY MS. McGEE:

Q. Let meask youthis. We talked about a
traffic -- you talked about a traffic citation, and
then you also talked about a warning, and we've used
the word "warning" a couple of timestoday. Asa
police officer, sometimes you do give awarning to
motorists that's like awritten warning. Y ou've
given some of those, right?

A. Seattle Police Department instituted a
written warning citation, in other words, something
that's written down but does not go in your driving
record. At the time that we ingtituted that policy,

. . . Page 89
so it doesn't go on your record, so in this case, |

can only apply it to either situation.

Q. Sowhen you say the word "handled
reasonably with awarning," are you talking about a
verbal warning or awritten warning or either?

A. Most likely at that point, | would think
that this would rise to the level of averbal
warning. | think that's what the officers were
trying to do with their police car in the first case.

In other words, move your car, and | don't want to
take the time to exit my vehicle to go up and tell
you to move the car, and usually, it works. If you
put lights on and blip your siren a couple times,
most people move their car. It'svery common. There
are those that do not, and in this caseis one of
those examples.

So the language that you're reading
there, and I'm looking at it myself in section F,
what I'm talking about there is probably the elements
of just averbal warning. Hey, can you move your
car? If you move your car -- and here's the velvet
hammer. If you move your car, | don't have to write
you aticket, and most people think, well, | don't
like tickets. Those are no fun. Yeah, | think I'll
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11go ahead and move my car. 111 don't see it changing my opinion, no.

2l Q. Sointhiscase, are you working under the 2IBY MS. McGEE:

3|impression that prior to activating the body-worn 3] Q. |Ithink you -- | think you misunderstand my

4| camera, that the orders to move along occurred while | 4|question, so let me ask it alittle bit differently.

5|the officers were in their vehicle? 5 | want you to assume that either

6 A. Yes. Aswetaked about, thelightsand 6| Officer Davis or Officer Brown exited their vehicle,
7|siren, being that request to move or that order to 7Iwalked up to Mr. O'Brien's vehicle, told him to move
8/ move without actually exiting your vehicle and going | &|along, got back into their car, at some point, blow
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up to the driver and speaking to them face-to-face,
S0 yes, in essence, those are shortcuts to afull
traffic stop, if you want to put it that way. It's
quick, easy way to get people to move if they'rein
the street.

Q. Okay. Sol guessmy questionis: If
Officer Brown or Officer Davis had previously
approached the vehicle on foot prior to activating
the light bar and initiating the traffic stop and
told Mr. O'Brien to move his vehicle, would that
change your opinion in any way?

A. That wasafairly lengthy question.

Q. Sure. Itsurewas. | can haveit -- we
can have it read back for you. | understand it was
long.

A. Yeah. Onemoretime. That would be great.

their air horn and then initiate the traffic stop by
activating their emergency equipment, would that
change your opinion?

MS. SHAMBEE: Same objection.

THE WITNESS: No. | don't think it would
changeit. We're moving facts around there and
trying to reorder things. Assuming that it still
ended up the way that it did, no, it wouldn't change
my opinion.

BY MS. McGEE:

Q. Waéll, how do you know that the officers did
not get out of the vehicle to give the first verbal
warning to move along?

MS. SHAMBEE: Objection. Form.

THE WITNESS: Their first warning that they
gave that | was aware of was the lights and the air
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MS. McGEE: Sure. Ms. Reporter, can you

read it back, please.

(Whereupon, the Court Reporter read from the

record as follows:

Q. Okay. Sol guessmy questionis: If

Officer Brown or Officer Davis had

previously approached the vehicle on foot

prior to activating the light bar and

initiating the traffic stop and told

Mr. O'Brien to move his vehicle, would that

change your opinion in any way?)

THE WITNESS: Okay. So we're talking about
ahypothetical here that if they had gone up to the
car and spoken to him without lights and siren, would
that change my opinion?

MS. SHAMBEE: I'm going to object to that
form of the question.

THE WITNESS: | don't think it would change
my opinion. | mean, we altered the facts there that
they tried atraffic stop without lights and sirens
iswhat I'm hearing, would that alter my opinion?
Weéll, with the end result, certainly not. We can
look at what happened, and, you know, it certainly
turned negative for all parties involved, so no, but

Page 93
horn as they said, and then -- so, you know, we

discussed is that awarning or not? | think for most
people, like, yeah, the police warned me to move, so
let's call it awarning; and then they go up to the
car, and we have the encounter there and trying to
get the license and insurance. | don't see that
changing my opinion because we know how the case
ended up, so moving -- moving things around alittle
bit, | don't see that that changes anything
drastically in this case.

MS. McGEE: All right. So we've been
going -- | actually am going to take a break now.
We've been going for two hours, and | am in agood
transition point for the break, so does everyone want
to take, like, 15 minutes?

MS. SHAMBEE: Please.

MS. McGEE: Okay.

THE WITNESS: Yeah. That sounds great for
me.

MS. McGEE: Is 15 minutes enough time or do
people want to take alittle bit longer break?

THE WITNESS: That soundsfine. Inmy
time, Pacific time at 1:00 o'clock, | have a
contractor coming by the house here, so | might
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1ltake -- if we're till going at that point in two 1lwould say there was alack of discussion and

2 hours -- 2|thoughtfulness on both parties even at the very

s MS. McGEE: Sure. 3|start. You know, it really went downhill fast just

4 THE WITNESS: -- | might take five minutes. | “|based on the officer's first question of Mr. O'Brien,

511 don't need to do alot with them. | just need to 5|and then Mr. O'Brien kept calling him bro, and the
6|show them something in the house, and they 6| officer objected to that and kept telling him I'm not
’Ican -- they can tend to it after that, so that's my 7lyour bro, I'm not your bro and trying to, you know,

8| only other time requirement. Oh, and | have 8| get back to the license and insurance thing. So |
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something at 2:00 p.m. Pacific time, which | believe
iS4:00 p.m. your time, so if --

MS. McGEE: Okay. | would hope -- | would
hope that we're done by then.

THE WITNESS: Great.

MS. McGEE: Soit's 1:00 o'clock our time.
Do we -- I'm asking people in Chicago. Do we need a
little longer than 15 minutes for, like, a short
lunch break or how do we want -- or do we want to do
15 minutes?

MS. SHAMBEE: 15isfinefor me. You know,
the sooner we get this done with, the better,
obviously.

MS. McGEE: Okay.

MS. SHAMBEE: But it's up to the court
reporter as well whether or not she needs extratime.

would say the conversation started as a series of
disagreements and then grew heated, more heated from
there.

Q. Sol understand that Plaintiff referred to
Officer Davis as bro and Officer Davis said on the
video I'm not your bro, like you saw that, right?

A. Yes

Q. And then he said provide me your driver's
license and insurance. He asked that repeatedly,
correct?

A. Yes, hedid.

Q. And repeatedly, Mr. O'Brien refused to
provide his driver's license and insurance?

A. Thatiscorrect.

Q. And, then, at some point, Officer Davis
instructs Mr. O'Brien to get out of the vehicle?
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THE COURT REPORTER: 15isfine. e
MS. McGEE: All right. I'll see everyone
about 1:10, 1:15.
(Whereupon, arecess was taken
from 12:55 until 1:14 p.m.)
BY MS. McGEE:
Q. Soback on the record.
All right. | want to turn to your
opinion G. So in your opinion G, you describe what
you call a heated confrontation. Do you recall using
those words?

A. Yes | do.

Q. Okay. And by "heated confrontation," are
you talking about a verbal confrontation or something
else?

A. The heated confrontation initially starts
asaverbal conversation between the two people most
involved here, Officer Davis and Mr. O'Brien.

Q. Okay. And so this heated confrontation,
which are your words, occurred after Mr. O'Brien was
told to move the car, after he was asked for a
driver'slicense and insurance and after he refused
to do both of those things, isthat correct?

A. Somewhat. | mean, essentialy, yes. |

. Page 97
A. Thatiscorrect.

Q. AnNd so at that point, now that Mr. O'Brien
has refused alawful order to move and the lawful
order to provide his driver's license and insurance,
as apolice officer, you have theright to order a
motorist out of the vehicle?

A. 1 kind of talked about that later that |
don't know the motivation of the officer in asking
him to get out of the vehicle. | think | listed four
possibilities, but in any case, the officer
definitely is ordering him out of the vehicle at that
point.

Q. [l assumeinyour 35-year career, you've
ordered motorists out of vehicles many times, right?

MS. SHAMBEE: Objection to form.
THE WITNESS: That iscorrect. Sorry.
Yes. That iscorrect.
BY MS. McGEE:

Q. And Officer Davis has aright to order
someone out of the vehicle as part of the traffic
stop, correct?

MS. SHAMBEE: Objection to form.
THE WITNESS: Yes. | believe my
understanding is that he has the right to order him
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to get out of the vehicle.

BY MS. McGEE:

Q. Okay. Soif Officer Davis has the lawful
right to order Mr. O'Brien out of the vehicle as part
of the traffic stop and then Mr. O'Brien refuses,
what is your expectation of what Officer Davis should
have done?

A. That wasagreat opportunity for
Officer Davisto explain, number one 1, who heis,
identify himself; number 2, explain the reason for
the stop; number 3, that you're required to provide
me the documents, the license and insurance that we
talked about; number 4, because of your inability or
refusal to provide me those documents, I'm now
placing you under arrest, and then he needs to
explain what law heisusing in order to place him
under arrest, and he never states that in so many
words. Mr. O'Brien keeps yelling repeatedly what am
| under arrest for, what am | under arrest for. In
fact, he'syelling that even prior to being placed
under arrest. He started yelling that even while it
was during the traffic stop situation.

So at this point, again, | don't know
if Davis, if Officer Davisis getting him out of the

Page 100
Y or Z, then we can proceed forward.

So those are alot of the things that
I would have liked to see Officer Davisdo in that
circumstance.

Q. Sol want totalk about some of -- some of
what you just talked about.

A. Uh-huh.

Q. Soyoutold me that one possible reason for
ordering Mr. O'Brien out of the car was for
officer-safety reasons, is that correct?

A. Correct. Yes, itis.

Q. Andasapoalice officer, you have the right
to order amotorist out of the car for officer-safety
reasons, isthat correct?

A. Thatiscorrect.

Q. And thefailure to comply with adirective
to exit the vehicle isaviolation of a police order,
isthat correct?

A. Yes, itis. Asl understand the law there,
that would be breaking the law, refusing to obey the
lawful order of the police officer.

Q. Similarly, an officer can order a motorist
out of the vehicle as part of the traffic stop or the
Terry stop, isthat right?
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vehicle for officer safety. That's avalid reason.

Y ou might see something in the car that concerned you
or worries you and you are saying get out of the car.
Let'stalk back here where | feel safer. 1t might be
for aseizure. It might be atemporary hold or a
permanent. It could be an arrest or it might be that
he feels he has legal groundsto search the car. He
never explains any of those situations.

So in my opinion, if he would make a
logical progression about the reasons for the stop
and how Mr. O'Brien can avoid alot of difficulty,
look, | don't want to have to resort to an arrest
here. We can get through this quickly, but you do
have to provide me your license and insurance, and if
you can do that, we can avoid this very negative
situation, which isaresult. It means| haveto
handcuff you. So are you sure you want to go this
way? It'sagreat timeto ask that question.

Another excellent question | loveto
ask: Isthere anything | can say or do to get you to
comply? And that really allows the person to think
about, okay, what am | trying to do here and why am |
objecting to the officer's actions, and yeah, you
know, if you just tell me alittle bit more about X,

_ . Page 101
A. Yes, depending on circumstances,

absolutely, there could be -- this could be part of a
Terry stop, and you're temporarily seized while they
investigate the possibility of a crime.

Q. Andthefailureto exit the vehicle when
instructed by the police officer in making a Terry
stop or atemporary stop isaviolation of apolice
order? It'sacrime, isthat right?

A. Yes,itis. Asfar as| understand the law
there, that is, but -- I'll leaveit at that. Asfar
as | understand, that is aviolation of the law.

Q. Sosimilarly, if Mr. O'Brien is under
arrest and he's ordered to exit the vehicle and he
refuses to do so, his failure to comply with that
directive isaviolation of apolice order, isthat
correct?

A. Yes itis.

Q. Sohow long do you expect the officers to
allow Mr. O'Brien to remain in the vehicle after
being directed lawfully to exit?

A. Thisissimilar to aquestion you asked
earlier about how many warnings should they give, and
there is no definitive answer to that question. Each
situation is different with different players,
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different actors, different words exchanged,

different crimesinvolved or isit just aviolation

or isit just aparking violation, so thereis no
definitive answer to that question of how many times
they haveto tell him he's under arrest before making
the arrest.

Q. Wadll,it'safair statement that if a
motorist continues to refuse to get out of the
vehicle, at some point, the officers are going to
have to forcibly remove him in order to effectuate
the arrest?

A. That iscorrect.

MS. SHAMBEE: Objection. Form.
THE WITNESS: Sorry. That is correct.
BY MS. McGEE:

Q. Now, inyour opinion, you indicate that
Officer Davis's actions were an attempt to exert his
authority over O'Brien and to force him to comply
with -- to comply or face arrest. On what facts did
you rely upon to form this opinion?

THE WITNESS: Madam Reporter, I'm going to
need that question one more time.

(Whereupon, the Court Reporter read from the

record as follows:
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A. The progression through the traffic stop

that we've discussed today. Again, using the lights
and siren, that didn't work. Let's now move up to
the driver's door and ask Mr. O'Brien to move his
car, that didn't work. Tothenturnitinto a
traffic stop at that point. It probably already was,
but | think by the officer saying you now need to
give me your license and insurance, so at that point,
Davis has moved to probably, like we talked about, it
might be for a citation, it might be a forewarning or
he just wants to identify him, whatever the case
might be. When that is unsuccessful, he now tells
him to get out of the car, get out of the car. He
never says what he's under arrest for, but it seems
quite clear to me that based on Davis's actions, he
wants O'Brien out of the car, and he wants him out so
badly that he eventually resorts to handcuffing and
force in order to try to get him out of the car.

So | moved ahead there alittle bit,
but at the point where we're writing G -- where I'm
writing G, we're looking at those facts, basicaly,
the two most compelling thingsto me are: 1, give me
your license and insurance and then O'Brien's refusal
to give those documents; and then 2, get out of the
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Q. Now, inyour opinion, you indicate that

Officer Davis's actions were an attempt to
exert hisauthority over O'Brien and to
force him to compel (sic) with -- to compel
(sic) or face arrest. On what facts did you
rely upon to form this opinion?)

MS. McGEE: Just so therecord isclear, |
may have said the word "compel,” but | meant to say
the word "comply."

MS. SHAMBEE: Just for the record, you're
referring to the report G?

BY MS. McGEE:

Q. Yeah. | canread the whole question.
Would you like me to read the question back so it's
clear for everyone?

A. Sure. Sincewe've gone back and forth with
it, yes.

Q. Sure. Let me-- let me-- let metry
again.

All right. Inyour report, you
indicate Officer Davis's actions were an attempt to
exert his authority over O'Brien and to force him to
comply or face arrest. On what facts do you rely
upon to form this opinion?

. . Page 105
car. So those are the most compelling things to me

that he was trying to exert his authority over
O'Brien.

Q. And you would agree that the failure to get
out of the car is an arrestable offense?

A. Yes itis

Q. Allright. Soinyour report under G, you
talk about that Mr. O'Brien wastold that he was
under arrest after only one minute's worth of
conversation, so my question for you on this. Is
this opinion based solely on your review of the
body-worn camera footage?

A. Yes, itis. It'slooking at the time stamp
from thefirst arrival at the door when he asked him
if he's high to the point where he's now, you know,
he's, basically, trying to form an arrest there, so
he's saying step out of the car. Clearly becomes a
seizure at that point. | think actually the seizure
probably occurs when the lights and sirens are
on -- no, that's probably not a seizure. Most
citizens probably think they have the right to leave.
In fact, they probably think the officer is
encouraging them to leave, so | won't say that'sa
seizure, but at the time that Davis arrives at the
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11door and beginsto ask for the license and insurance, | *|light bar and the air horn and then approached the

211 think most citizens would realize they do not have 2|vehicle, | think those are all reasonable.

3|the opportunity to leave at that point and that they s One minute. You're under arrest in

4|should comply with the officer's orders. 4lone minute, | would -- that seems unreasonable to me.
5| Q. Andyou have no idea how long the officers 5 Again, | think that there was so many

6| were engaging with Mr. O'Brien prior to activation of | ©|opportunities to have a simple conversation with him
’|the body-worn camera? 71and that could end it successfully, but those

8| A. Based onthe police report -- and it 8| opportunities were ignored, and they -- and
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seems -- | have no reason to doubt it. 1t seemsvery
quickly that that probably took 30 seconds or a
minute to pull up behind and see the vehicle in the
road there and use the lights and siren like we
talked about. In fact, a minute probably seems
excessively long. 1t might mean 15 or 30 seconds,
but | don't know honestly in answer to your question.
You'reright. | canonly go by what | saw in the
report. The officersdidn't list awhole lot of
interaction at that point, so there was nothing that
| saw that would take very long, so | would say
around 30 seconds possibly, but that's just an
estimate.

Q. Andthisisyour -- thisis your guess?

A. Yes. It'saguessbased onwhat | -- what
| read from the officer.

Officer Davisjust jumped so quickly to all right;

I'm tired of this; I'm done discussing this with you;
you're under arrest. In fact, he didn't even say

that. He just said step out of the vehicle, step out

of the vehicle, you know, and we never hear what he's
under arrest for.

BY MS. McGEE:

Q. Sowhen you keep -- when you talk about
Officer Davis being tired of this, you are under
arrest, he never said those words, correct?

A. 1think that's correct. | don't remember
him -- | mean, at one point, he says step out or I'm
going to take your assto jail, so, you know, | think
to most people, that indicates you're under arrest,
but he doesn't say it. It'sa-- he'susing that as
awarning, but he's not actually saying it, and he
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Q. Okay. But you have no actual idea of how

long it was that the officers werein their vehicle
asking him to move, how long it took to blow the air
horn, how long after they activated the light bar it
was before the officers approached the vehicle?

A. 1 cansay in my experience of doing those
things hundreds of times, it doesn't take that long.
Likel say, | think avery good estimate is around 30
seconds. That's-- | didn't see anything elsein the
officer's report that would make it extend beyond
that. That's-- that's -- that would be alot of
siren going for 30 seconds, and | can't see an
officer doing that unless they were trying to make a
felony arrest or something like that, which they
weren't.

Q. Soif the officers had told Mr. O'Brien to
leave, used their air horn to instruct him to leave,
activated the light bar and then waited a minute, do
you think that's reasonable?

MS. SHAMBEE: Objection to form.

THE WITNESS: It could be reasonable.
Yeah, | certainly think there'sapossibility. So if
they had done the exact things that we talked about
in the report, if they pulled up behind him, used the

Page 109

doesn't list the crime, but | think most people would
realize I'm under arrest now. | think it's very
clear.

Q. Waél, we aready said -- talked about that.
There are at |east two other reasons that you can be
asked to step out of your vehicle without being under
arrest, the officer-safety reason and the Terry stop,
right?

A. Yes.

Q. AnNd, actualy, you added athird. The
possible search of avehicle, so there's three of the
four reasons that you list for ordering a motorist
out do not involve an arrest, is that correct?

A. That'scorrect. | mean, there's many
reasons why someone might be asked out of a vehicle,
and that'swhy | wrote it that way. That we don't
know at that point. We've not heard on the video
what the officer's intention was.

Q. Solet meask you, though, about the one
minute's worth of conversation. The one minute that
you're getting is solely based on the body-worn
camera footage?

A. That'scorrect. From time of initial
contact to time of attempted arrest, it'salittle
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1lover aminute. L THE WITNESS:. That is correct.

2l Q. And by time of initial contact, do you mean 2IBY MS. McGEE:

3|from the time that Officer Davis activated his 3l Q. Toprovidedriver'slicense and proof of

4| body-worn camera as he approached the vehicle? 4linsurance?

5| A. Correct. From the time of the physical 5 MS. SHAMBEE: Objection. Form.

6| contact, let's say, the face-to-face or the verbal 6 THE WITNESS: Correct.

7| contact. "IBY MS. McGEE:

8] Q. And that's because you have no idea how 8 Q. Andthen he-- and then Mr. O'Brien refused
9 9
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long the officer spent trying to get him to move his
vehicle before the moment of the body-worn camera
activation?

A. Weédll, that's not exactly true as |
discussed before. Based on what | read in the
officer's report, 30 seconds seemslike avery
healthy, a very good estimate of amount of time. It
could be alittleless. It could be alittle bit
more, but it's certainly not going to be more than a
minute, but, again, unless there's things they put in
the report that | don't know about, but from what |
read, | would say that that took a matter of seconds.

Q. Nowherein the report did the officers ever
describe how long they interacted with O'Brien prior
to activation of the body-worn camera, fair?

A. That'scorrect. That istrue.

both of those directivesin that one minute, is that
correct?
MS. SHAMBEE: Objection to form. Sorry.
Objection to form.
THE WITNESS: That is correct.
BY MS. McGEE:
Q. Andthen Mr. O'Brienistold to step out of
his vehicle in that one minute, is that correct?
A. Thatiscorrect.
Q. And Mr. O'Brien refuses that directive as
well?
MS. SHAMBEE: Objection to form.
THE WITNESS: Yes. Herefusesthat as
well.
BY MS. McGEE:
Q. All right. So, then, at this point,
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Q. And nowhere on the body-worn camera did the

officerstalk to O'Brien and say we've been
interacting with you for X number of seconds prior to
activating our body-worn camera, is that correct?

A. Thatiscorrect.

Q. Sowhen you say 30 seconds, thisis your
speculation based on your experience and knowledge of
the facts?

A. It'sbased onthat and what | read in the
report, so you put those two together iswhat it's
based on.

Q. Now, when you -- when you talk about
Mr. O'Brien being told he's under arrest after only
one minute's worth of conversation, in that one
minute of conversation, you actually heard
Officer Davisissue police directivesto Mr. O'Brien,
isthat correct?

MS. SHAMBEE: Objection to form.
THE WITNESS: That is correct.
BY MS. McGEE:

Q. Andyou heard in that one minute of
conversation Officer Davistell Mr. O'Brien to move
his vehicle?

MS. SHAMBEE: Objection. Form.
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Officer Davis attempts to remove Mr. O'Brien from the

vehicle. You saw that on the body-worn camera,
right?

A. Correct. Arewe moving into the section H?

Q. Sol want to talk about your statement that
Davistook ahold of O'Brien'sleft arm and tried to
extract him out of the car. O'Brien physically
refused to exit by pulling his arm away from
Officer Davis and remained seated in the vehicle. Do
you remember writing that?

A. | doremember that.

Q. Okay. So O'Brien'srefusal to exit and his
actions to avoid the extraction are resisting, acts
of resistance, correct?

A. Yes, they are.

Q. So he'sresisting the police at this moment
that he is moving away from Officer Davis?

A. Hemostly moveshisarm. | did see his
body move somewhat, too, you know, more into the
interior of the vehicle, especialy when he's
interacting with Officer Brown on the other side. So
is he trying to move away? | would say mostly he's
trying to move his arm away.

Q. Okay. And whether he'strying to move his
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1larm or whether he's trying to move hisbody or both, | *|an arrest of the subject hopefully without hurting
2|thisisresisting arrest, correct? 21him and, also, getting him in custody ina-- you

3| A. [l wouldsay yes. That he knew at that 3|don't want alengthy arrest situation. Y ou don't

4| point that Officer Davis intended to make an arrest 4lwant alonger -- you don't want to draw that out,

5|and that he was refusing to be arrested. Slright? It doesn't mean use excessive force. It

6/ Q. Andsoin addition to the other crimes that 6 means use the force that's appropriate, necessary and
7IMr. O'Brien had committed, at the moment heis 7| proportional, but at that point, if he's making the

8| pulling away from Officer Davis, he is committing the| 8|arrest, and he states he is, at least | think heis,
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crime of resisting arrest?

MS. SHAMBEE: Objection. Form.
BY MS. McGEE:

Q. You can answer.

A. Yes. | would say that that met the
guidelines for resisting.

Q. Andlet'stalk about Davis's attempt to
remove O'Brien from the car. Would it be afair
statement of your opinion that you think
Officer Davis should have used more force to pull
O'Brien out of the car at that point?

MS. SHAMBEE: Objection. Form.

THE WITNESS: It'sadifficult question to
answer, and here's the reason. Officers are under
incredible scrutiny these days. When anyone sees a
physical interaction between an officer and a

he says, you know, get out of the car, there are
techniques that he could have used to quickly get
Mr. O'Brien out of the car.

Now, | can't say that they would be
successful because | don't know his physical
capabilities, and | don't know O'Brien’s physical
capabilities. Aswe al saw in the video, it turned
out that they struggled at that car door for several
minutes.

So I'm coming to the close of the
answer to your gquestion. 1 would have liked to see
him do this alittle bit faster and, therefore,
increasing officer safety by limiting the ability of
someone to resist arrest, to produce a weapon, to
gain assistance from passersby or to formulate a plan
of escape.
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citizen, sometimes they assume the worse, and

everyone gets their cameras out, and they're
recording the officers. Consequently -- and thisis
not referring specifically to the O'Brien case, but
in genera, I've seen alot of officersreluctant to
use the force that would be required in that
situation in order to make the arrest.

So, now, let's get back to the
specifics of your question and specifics of
Mr. O'Brien. At that point, what | would have liked
to see Officer Davis say, you are under arrest for
refusing the lawful order of a police officer at a
traffic stop. In addition, you are now resisting me.
Stop that or I'm taking you down to the ground, and
then there's avariety of techniques.

I'm not specifically a physical force
instructor, so | don't have a great expertise there
other than being trained in physical force for many
years, and then seeing -- both using it in my force,
using it myself and seeing officers use force,
whether in person or on camera.

So | cometo this more from just my
experience that there's a variety of techniques
Officer Davis might have used which could result in

. . Page 117
So sometimes you want to act with

enough speed. Y ou use appropriate force, but you do
it with enough speed that I'm going to make this
arrest, and we're going to do it quickly because

that's going to keep me safe and that's going to keep
the citizen safe, and it didn't turn out that way.

Q. So what techniques should Officer Davis had
used at the moment he is -- we have him reaching for
Mr. O'Brien'sarm and Mr. O'Brien is pulling away
from him, what should Officer Davis have done to
extract Mr. O'Brien from the car?

A. Atthat point --

MS. SHAMBEE: Objection. Form.

THE WITNESS: Ideally, you have two
officers at the -- at the scene. Call Brown over,
and we're going to extract this person out of the --

sorry. Alexa, off. Sorry about that.

At that point, calling the other
officer over and using two-partner techniques. I'm
sure that the Chicago Police Department has a variety
of techniques that they've trained peoplein how to
remove people from the car.

One of my favorites is the underhook
where you take your right arm, you put it under the
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Llarm of the person, in this case, Mr. O'Brien, and you | !|removing aresisting motorist from the vehicle, is

2| put the back of your hand on the neck. If you can 2 |that true?

3| control him safely and you then use that hooking 3 A. Yssitis.

4/motion to pull him out of the car while Officer Brown | 4| Q. So you have no ideawhat either the police
5|then attempts to control the other hand, in this 5|protocols or training are for asituation like this?
6|case, the right hand, and then move himfromthecar | ¢/ A. No, | don't. | cantry to explain that

’1to the side of the car would be a great place for Ifurther, but that's -- that's -- the best smple

8| either standing handcuffing or if you felt that it 8lanswer isno, | don't.
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was -- he had resisted too much and you felt that the
danger factor warranted it, to then take him down for
prone handcuffing, which means placing him on the
ground; therefore, limiting the subject's ability to
move, to react, to fight, to defend, to run or
anything, and then do the handcuffing there, so |
found that to be a very effective technique.
But asto whether Davis and Brown

could do this, | don't know. | don't know their
training and their abilities.
BY MS. McGEE:

Q. Sowith respect to Officer Davis's attempt
to pull Mr. O'Brien from the car by grabbing his left

Q. Okay. And you told me before that you
taught alot for the Seattle Police Department and
for some other places. Have you ever been a
use-of-force instructor?

A. Asl stated previously, that has not been
my specialty. I'vereceived, you know, 100 or 200
hours of physical force training, but I've never
been -- no, | can't -- | can't say | was a physical
forceinstructor. No.

Q. Okay. So--adlright. Inopinionl, you
seem to have a problem with the fact that the
officers are either handcuffing or partially
handcuffing Mr. O'Brien in the vehicle, is that

221 arm, isit your opinion that he used too little force 22|right?

23|to effectuate the extraction at that point? 2 A. Yes.

24 MS. SHAMBEE: Objection. Form. 24| Q. And so this CREST model, the C-R-E-S-T
1 THE WITNESS: Now, see, that's what's sgage o 1/model, where are you getting that from? rage T
2| hard for officers these days. If you usetoo little 2| A. That comes from the Seattle Police
3|force, you don't make the arrest and youend upin a 3|Department, and | don't know if Chicago follows that
4|long back-and-forth struggle like we saw here, too, 4Imodel, but what | can state is that the ideas that
5/but if you use quick, rapid force, some people say 5|you see here are very common for police training and
6]you used too much force. Why were you so quick with | | police officers across the country that if you get
7|that guy? Why were you so fast, you know? So 7lout of order, let's say you start searching before
8lit's-- it'samost an impossible question to answer, 8|someone is handcuffed, what are you doing? You're
9 9
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again, not knowing the capabilities and things like
that. Did he usetoo little force?
Let'sjust say that the struggle went

on longer than | would have liked to have seen it go
on, and as we'll probably get to, created possibly an
officer-safety situation because of the length of the
struggle. So yeah, at that point, in answer to your
guestion, | think he could have used alittle more
force. | think having Officer Brown there at his
side with the two of them, they would have a much
greater chance of extracting Mr. O'Brien from the
car.
BY MS. McGEE:

Q. So acouple moments ago, you told me that
you're unaware of the techniques that the Chicago
Police Department trains their officers on for
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allowing yourself the opportunity to be assaulted
because you don't have control of the hands, so
you're out of order there. Or let's say you
transport someone without searching them and, now,
they produce aweapon and injure or kill you.

So these are very common knowledge
that, again, Chicago might not use CREST, that
particular framing device, but these are very common
that you need to have control of the prisoner to then
restrain them. So you want to go in order there.
It's very important that we, first off, physical
control, and then, 2, the handcuffs are very
important. Every police officer from academy day one
trains in the use of handcuffs and how they can help
keep you safe while you then do the other things,
whether it's to look at your situation, to evaluate,
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whether you're going to do a search, you're going to

do the transport, you're going to have hand off to
someone else, you're going to interview avictim.
Whatever you're going to do. If you have a suspect
that's under arrest, don't let them roam about freely
and escape. Don't let them assault you. Don't let
them gain weapons. Don't let them gain peopleto
assist them.

So, again, they might not have that
CREST model, but the ideas that you see presented
there are very common to all police departments, and
| would not be surprised at al to see that Chicago
has a similar training mechanism.

Q. The CREST model is designed to promote
officer safety, isthat right?

A. Yesitis.

Q. To make sure that during the course of the
arrest, that the officer is not injured by an
out-of-control subject?

A. Yes. Thatisdefinitely one of the
benefits from moving in that pattern.

Q. Sowhenthe officers get Mr. O'Brien's | eft
hand handcuffed but not the right hand, the danger at
this point is to the police?

. . Page 124
A. No. | wastrying to answer your question

that the danger factor was only for the police there,
and | was offering information that there'salso a
danger factor for the citizen being placed under
arrest, in this case, Mr. O'Brien, so | tried to

answer the question in that way, but you are correct,
| do not have any information that he received an
elbow injury as aresult of the arrest.

Q. Andat any point intime, Mr. O'Brien could
have stopped resisting and submitted to the arrest,
isthat correct?

A. Yes. Hecould have stopped his resistance
and submitted, yes.

Q. Allright. So, then, | want to talk about
the reaching. So at some point in time, it's pretty
clear from the video camera of both officers that
they believed that Mr. O'Brien was reaching towards
the center console area of the vehicle, correct?

A. | heard--

MS. SHAMBEE: Objection.

THE WITNESS: Sorry. Go ahead.

MS. SHAMBEE: Objection. Form.

THE WITNESS: | heard about reaching. |
never heard that it was definitively the center
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A. Okay. When they handcuff hisleft hand but
not hisright, the danger isto the police? There's
also adanger -- yes. In answer to your gquestion,
yes, there is a danger factor for the police because
Mr. O'Brien'sright hand is free, but theré'saso a
danger factor for Mr. O'Brien, too, because | saw his
left arm pinned with the elbow against the door frame
of the car, and it doesn't take much force to
didocate an elbow, so it's also for his safety as
well.

Q. Wadll, do you have any information that
Mr. O'Brien was injured in the elbow region?

A. No, | do not.

Q. Okay. Sotherewasno injury that was
caused to Mr. O'Brien from handcuffing with only the
left hand at this point, isthat correct?

A. Thatiscorrect.

MS. SHAMBEE: Objection. Objection. Form.
Callsfor alega conclusion.
BY MS. McGEE:

Q. Wadll, did you receive any information from
any source whatsoever that would indicate Mr. O'Brien
suffered any type of left elbow injury from being
handcuffed on just the |eft side?

Page 125

console or the floor boards or behind the back seat
or where, so | don't know specifically in the
vehicle, but | did hear several warnings about
reaching and stop reaching.
BY MS. McGEE:

Q. You heard them say stop reaching, right,
multiple times?

A. Yes | did.

MS. SHAMBEE: Objection. Form.

BY MS. McGEE:

Q. Andinyour experience as apolice officer,
when you're -- when you have a suspect that's
resisting arrest and the suspect starts reaching into
the vehicle, what isthat -- what does that cause
concern for for you?

A. Theresalot of concern that people will
keep weaponsin acar, and whether that be knife or
baseball bat, a gun, anything like that that could
injure the officer, so if someone is reaching around
in the car, on the traffic stop itself, it might
indicate I'm looking for my wallet or my license, but
in this case where someone is -- they got one
handcuff on and the officers are ordering them out of
the car, if they're reaching into the car, | think
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there's definitely a greatened sense of security for

the officers that they did believe that there
potentially is an officer-safety situation as a
result of the reaching.

Q. Now, you asapolice officer, I'm sure, are
aware that sometimes suspects will hide weapons or
firearmsin the center console area? Has that been
your experience?

A. It'svery common. Most cars have a decent
size center console, and you can hide a variety of
itemsin there, yes.

Q. Andsoif someoneisreaching into the
center console area of the car, it's reasonable for
the officers to be concerned for officer safety at
that point?

A. Yes itis

MS. SHAMBEE: Objection. Form.
BY MS. McGEE:

Q. Andwhen you -- in your opinion, you talk
about both the language used by the officers, their
demeanor, the pitch of their voice, that it's your
opinion that they perceived athreat from Mr. O'Brien
when he started reaching in the vehicle, is that
fair?

) . . . Page 128
and it's been my experience working with alot of

different police officers -- and, again, I'm assuming
that, in general, Chicago police officers are like
Seattle police officers -- that there are
circumstances that have resulted in unnecessary
shootings. I'm not saying thisis one of those, but
they're -- when | watched Officer Davis, it almost
seemed like he was too caught up in the moment. He
started saying things like I'm going to shoot, I'm
going to shoot. It's been my experience in my
training that if you lose your cool and you start
swearing and yelling, you've lost some of that mental
ability to discern what is happening in the moment
and to react appropriately. I'm not saying that he
could not have pointed his weapon at Mr. O'Brien, and
| also cannot see clearly as clearly as he
can -- again, we talked about earlier the difference
in a camera and the human eye. Obvioudly,
Officer Davis could see things that the camera view
eye had did not show me, so I'm not going to doubt
him that he felt that there was a threat there.

But | will say that he rather
than -- the quickest way to negate that threat would
have been to use as much force as is necessary to
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A. Yes itis.

MS. SHAMBEE: I'm going to ask if you can
say where are you referencing?

MS. McGEE: I'm asking him his opinion.
BY MS. McGEE:

Q. Sol want to talk about, then, the officers
after instructing Mr. O'Brien to stop reaching, they
do at some point in time unholster their firearm, is
that correct?

A. Yes, they do.

Q. Okay. And upon the moment that the
officers unholster their firearm, at least one of the
officerstells Mr. O'Brien to stop or they're going
to shoot, isthat right?

A. Yes. That was Officer Davis.

Q. Yeah. Do you have any problem with an
officer say stop reaching or I'm going to shoot?

MS. SHAMBEE: Objection. Form. Also,
misinterpretation of the facts.

THE WITNESS: It's-- it'sadifficult
question to answer. That's not how | would have done
it.

It seemed that Officer Davis was a bit
reactionary and possibly too excited for the moment,

Page 129
swiftly get him out of that car. If heredly felt

that O'Brien was grabbing aweapon at that point,
that's going to be the quickest way to negate the
ability to get that weapon.

That being said, if O'Brienistoo
fast for him and he grabs the weapon, the firearm is
going to be appropriate. So he's going to have to
make that decision for himself as to, you know,
whether that met the idea of being necessary in order
to handle that situation.

So it'salong-winded question -- I'm
sorry, along-winded answer to a short question. Do
| have problemswith it? | think he was overly
reactionary and resorted to the firearm too quickly.
BY MS. McGEE:

Q. So here'smy question, though. We now have
O'Brien who we've already agreed isresisting arrest.
He's now reaching somewhere in the car, and it's your
opinion that the officers perceived athreat by his
resistance and now hisreaching. So if they're
concerned for their safety, they have the right to
unholster their firearm in order to protect
themselves, right?

MS. SHAMBEE: Objection. Form.
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L THE WITNESS: | agree with you. Yes. 1lcouldn't tell for Brown, but for Davis, he does not
2IBY MS. McGEE: 2 holster right away. He movesin closer than | would

3| Q. Andwe know from the video that the 3| have liked and reengages possibly verbally with him.

4| officers had their firearms unholstered for a pretty 411 think he holsters then when he reacquires the

5|short period of time, correct? 5| handcuff, so there are -- there are some time that

6 MS. SHAMBEE: Objection. Form. That'sa | ¢|passesthere. It'snot long, but it does -- he does

I matter of opinion. Inot holster right away.

8|BY MS. McGEE: 8|BY MS. McGEE:

9 9

Q. Youcananswer.

A. | didn't specifically time the amount of
time that the firearm was out, but based on my
general recollection of watching the video last
night, | would say he probably had his gun out for
one to two minutes.

Q. Ifltoldyou it waslessthan aminute,
would you say that that was reasonable or
unreasonable?

MS. SHAMBEE: Objection to form.
Speculation.

THE WITNESS: | would not have an opinion
on that.

Q. Soyou keep talking about Officer Davis's

feelings. You have actually no idea what
Officer Davis was feeling in the moment, fair?

MS. SHAMBEE: Objection. Form.

THE WITNESS: Not entirely fair.
Certainly, | think you and | both said that he -- his
actions seemed to be that he perceived athreat.
Now, what feeling he gets from that, some people get
mad; some people get angry; some people get scared.
| can't state that, but | can certainly state that he
felt that he had athreat, so | think | could
probably leaveit at that and say | don't know his
actual persona feelings.

22|BY MS. McGEE: 22|BY MS. McGEE:
23 Q. Okay. 23| Q. Solet'sjust beclear. You've never
241 A. That wouldn't -- that wouldn't sSway me one 241 spoken with any of the Defendant officers, correct?
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way or the other.

Q. Okay. Soin this case, we know that when
O'Brien stops reaching, the officers immediately
reholster their firearms, correct?

MS. SHAMBEE: Objection. Form.

THE WITNESS: | would disagree with that.
Officer Davis has his firearm out as he reapproaches
Mr. O'Brien, so he keeps his firearm out and kind of
pointed at him for awhile as he reengages verbally
at thewindow. At some point, Mr. O'Brien says, hey,
I've got my hands up on the wheel. Y ou can see my
hands and everything, and then he feels calm enough
to then holster.

BY MS. McGEE:

Q. Right. Sol guessmy questionislike
this. Mr. O'Brien isreaching somewherein the
vehicle. The officers perceive athreat, and they
are now pointing afirearm and issuing directives to
stop reaching or they're going to shoot. When
Mr. O'Brien stops reaching, puts his hands where the
officer can see, they reholster their firearms?

A. Notright away.

MS. SHAMBEE: Objection. Form.

THE WITNESS: Sorry. Not right away. |

) Page 133
A. Thatiscorrect. Yes.

Q. Andyou have not -- aside from the Arrest
Report and the Original Case Incident Report, you
have no other statements from these officers?

A. Thatiscorrect.

Q. Andthe Arrest Report and the Original Case
Incident Report provide no information about what the
officerswere feeling, isthat correct?

A. Correct. | don't even think the police
report mentions drawing the firearm, if | remember
correctly.

Q. Whenyou say "police report,” are you
talking about the Arrest Report, the Original Case
Incident Report or something else?

A. TheOriginal Incident Report, and |
can't -- | didn't review the Arrest Report, so |
can't state for sure.

Q. Youdidn't review the Arrest Report ever?

A. No. Thismorning or last night.

Q. Allright. So tell me about your concerns
about when Officer Davis moves closer to the vehicle
with his firearm drawn.

MS. SHAMBEE: Objection. Form. Isthat a
question?
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1IBY MS. McGEE: 11 Q. Allright. Solet'stalk about the

2l Q. Youcananswer. 2| direction of the firearm. Y ou actually don't have

3| A. Wadll, just tell you more about it? | 3|the same line of vision on that firearm that

4/ mean -- 4| Officer Davis has, isthat afair statement?

51 Q. Wadll, tell mewhy you think it's a problem. 5| A. Thatisafair statement.

6 A. | couldread what | wrote here. 6 Q. Okay.

7l Q. Waéll, I canread what you wrote. | want 71" A. Because of the placement of the body camera
8|you to tell me why you wrote that. 8and sometimes it has a fish-eye lens that you cannot
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A. Wadll, why | wrotethat is because that's
how I felt in reviewing this -- in reviewing hundreds
of police officers, you know, videos and things on
when they have the firearms out aswell as my SWAT
training and experience and genera police training
that when you approach someone closely with a
handgun, you're now enabling them to possibly grab
that handgun from you and use it against you, so if
it can be avoided, it's generally recommended police
practicein al the training I've ever received that
unless you have to advance closg, if you're going to
have your firearm out, a bit of distance is agood
thing because it enables you to see more clearly. It
givesyou abit more reaction time. It givesyou
possibly more cover and concealment that you might be
able to find for yourself, and by advancing closely

tell exactly where that firearm ispointed. That'sa
true statement.

Q. Okay. So, then, you just gave me an
example of like a Taser, afirearm mix up. That's
not the situation in this case, right?

A. If you listen to the video, there is some
mention of Taser and not even at the arrest on the
ground later with the sergeant. There's some mention
of Taser earlier, and | don't know why -- | believe
it'sMr. O'Brien that saysit, and so | don't know
much more than that. No one talks about drawing a
Taser. | don't even know if the officers were
equipped with a Taser. | don't know if he'sjust
stating that because -- | don't know why he's stating
that.

Q. Who is stating that?
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to someone, you're now giving them the ability to

grab that weapon.

You'reaso -- there's
sometimes -- there have been cases of sympathetic
firearms, fire. Someone pulling the trigger
accidentally or, aso, they've confused do | have a
Taser in my hand or do | have a handgun in my hand?
And we've seen some of the aftereffects of that where
someone gets shot when someone actually only intended
touse a Taser.

So if he's going to engage with
Mr. O'Brien closely at the window there, he
reengages. We talked about how O'Brien says, hey, |
am not athreat. My hands are up here or they're on
the steering wheel. Good thing for him to do would
have been to holster at that point. Because, now, he
also places Officer Brown in the line of fire because
his firearm is pointed straight towards O'Brien, and
Brown at this point has -- | don't know if he's
reholstered or not, but he has moved. From the rear
of the car, he has now moved back to the passenger
side of the car, so, now, the officer ends up
pointing his firearm at two people, including his
partner, which isabad idea. It's extremely unsafe.

. . ) Page 137
A. Mr. O'Brien mentions something about Taser

in the video.

Q. Right, right, but you're telling -- you
told me earlier that approaching a vehicle with your
firearm drawn is a problem because officers sometimes
get mixed up between their Taser and their firearm.
Do you remember telling me that?

A. That has happened, yes.

Q. | understand that has happened, but that
didn't happen here. We would agree?

A. That did not happen there. | would agree.

Q. And the officers were pretty clear that
they were pulling out their firearms after
Mr. O'Brien started reaching into the vehicle?

A. Thatiscorrect.

Q. Andthey start by screaming stop reaching
and then they pull out their firearm after
Mr. O'Brien refuses the command to stop reaching?

A. | couldn't tell definitively if he stopped
reaching or not. | think | wrote in there that |
could not see with the cameraview | had al of the
movements of his hands or where his hands are, but |
will also acknowledge that the officers clearly state
stop reaching, stop reaching. He'sreaching. He's
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1lreaching. 1'm going to shoot. 1'm going to shoot. 1/O'Brienisreaching in the car and the officers are
2|So clearly, whether right or wrong, Officer Davis 2|telling him to stop reaching and he keeps reaching,
3 |perceives that there is athreat that Mr. O'Brien 3|you would agree that thisis also another act of
4|poses at that time. 4|resisting?
5/ Q. Andlet'sbeclear, neither officer 5/ A. It'scertainly not what the officers wanted
6| discharged their firearm that night? 6 him to do, but under the definition of resisting |
7l A. Thatiscorrect. "|believe therein lllinais, | term that resisting more
8] Q. Sowhen you -- how many times have you 8|when they have hands-on with him and he's handcuffed
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drawn your firearm in atraffic stop?

A. | would say as apatrol officer, maybe 3,
but asa SWAT sergeant, it was -- we had riflesin
our hands quite often or we drew firearms because we
were dealing with -- our arrests were dealing with
very dangerous individuals, so it was much more
common then, so I'll say 3 as apatrol officer, and
20 in SWAT possibly.

Q. Anditwould be afair statement that your
experience as a patrol officer is more like what
Officers Davis and O'Brien (sic) experienced with
this traffic stop?

A. | agreewith that.

Q. Solet'sjust talk about the three times
that you've drawn your firearm in atraffic stop.

When you drew your firearm, did you draw your firearm

or not handcuffed and he's pulling from them and he's
trying to pull away and you can see the tension
between the officer and the subject, | think that's
clearly resisting.

When he's reaching, Davis moves away
from him and steps back. | don't know if it meets
the legal definition of resisting at that point.

Clearly, he's not doing what they asked him to do.
He eventually does, and | believe he puts his hands
back up on the wheel, but thereis atime period
where he's not doing what they told him to do.

Q. You aso saw on the video that there are
times where O'Brien isresisting by grabbing ahold of
the steering wheel to brace himself to prevent the
officers from removing him from the vehicle?

A. | believel did see that on the video, yes.
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because you perceived athreat to you as an officer?

A. Yes | did.

Q. And upon drawing your firearm, did you give
acommand to the motorist?

A. Yes. Asfaras| can remember each time, a
warning was given.

Q. Andwould you consider stop reaching or I'm
going to shoot to be awarning given to Mr. O'Brien?

A. Absolutely.

Q. Allright. Sol want to talk about after
the firearms are reholstered, there's another attempt
to gain control of Mr. O'Brien. Would that be afair
description of what you saw on the video?

A. Yes

Q. AnNd so, eventualy, the officers are able
to handcuff the right arm?

A. Correct. The--

Q. Soyou have atimestamp of --

A. Wecan stop thereif you want.

Q. Yeah. Let'sstopthere. You haveatime
stamp in your report of 5:45. Are you time stamping
this off of Davis's video or Brown's video?

A. Off of Davissvideo.

Q. And so prior to the handcuffing, when

Page 141
Q. Andyousaw Mr. O'Brien engage in the act

of resisting by holding on to his car keys and
refusing to give them to the police officers. Did
you see that?

A. No, I would not call that active resisting.
Generally, | think of active resisting where you are
now actively trying to injure, push, grab, assault
the police officer who istrying to arrest you.

Passive resister is someone that grabs
onto the steering wheel or holds their hands or uses
muscular tension to avoid their arms being pulled, so
I would definitely describe him as a passive
resister, not an active resister.

Q. Where are you getting these definitions of
active and passive from?

A. From my training and experience, and
definitely the way we train in Seattle, it'savery
clear linewho is a passive resister. We have a
number -- we have alot of protests here in Seattle.
It's very important that | train officers and also
that I'm trained in what a passive resister is. This
is not someone that's actively trying to injure you.
They are not hurting you. They are not grabbing you.
They are not poking you. They are not pushing you.
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What they are doing is they are using

whatever -- whether it's a physical object to hang on
to, like a steering wheel, or it's just muscular
tension where I'm just keeping my hands right here on
my chest and I'm refusing to allow the officer to
pull my arm, let's say, behind my back or something
like that, that is a passiveresister. Thereis
nothing there that tells the officer, hey, I'm being
assaulted right now. Y ou're assaulting me or you're
hitting me or you're punching me, you're kicking me.
So that's a passive resister.

So wetrain very exclusively that an
active resister -- because in Seattle -- again, |
don't know exactly the Chicago training methods, but
in Seattle, we are trained that an active resister is
someone that's actually trying to hurt you, to injure
you, taking an aggressive stance. Let's say they are
drawing their fist back like they are going to punch
you, that's an active resister. They're going to
engage in something that's going to hurt you; and,
therefore, because they're actively resisting, you
now have avariety of force options open to you to
use for the active resister as opposed to the
passive.

Page 144
asfighting. | would term it as passively resisti?lg
the officer. Hetried to keep hisarms closeto his
body and refused to give them up to be handcuffed.
BY MS. McGEE:

Q. Andsoyou'reusing for passive resistance
the Seattle definition, which means not assaulting
the police officer?

MS. SHAMBEE: Objection. Form.

THE WITNESS: |1 think | did a pretty
thorough job of describing what a passive resister
and an active resister is as far as the Seattle
Police Department goes, and then | also relied on --

Not my dog. Sorry.

| also relied on some of the
definitions, wordage, verbiage that | saw within the
online Chicago Police Department Manual.
BY MS. McGEE:

Q. You've never been trained on what
constitutes a passive versus an active resister
according to the Chicago Police Department, fair?

A. No. | can't say I've had their training,
no. That's correct.

Q. Now, how long should the officers have let
Mr. O'Brien sit in the car before they physically
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Q. Soyouwould agree that you saw in the

video Mr. O'Brien resisting the police by bracing on
the steering wheel ?

A. 1 would say that is definitely aform of
passive resistance, yes.

Q. Andyou saw him bracing with his feet to
prevent the officers from removing him from the
vehicle?

A. | can't state that | saw enough of hisfoot
action to agree with that. 1 don't have enough
information on that.

Q. Andyousaw Mr. O'Brien refusing to give up
his keys when the police were trying to get the keys
from him?

A. Asit standsright now, | do not remember
anything about the keys. | don't remember seeing
them in his hand, and | don't remember the officers
mentioning the keys, so | don't have enough
information on that right now.

Q. Andwe saw him resisting when he was
fighting with the officers and refusing to get out of
the vehicle, right?

MS. SHAMBEE: Objection to form.
THE WITNESS: | would not term what he did

. Page 145
pulled him out?

A. Wadll, | think we've kind of gone over
that --

MS. SHAMBEE: Objection. Form.

THE WITNESS: Okay. | think we've kind of
gone over that. When it's phrased in that manner,
there is no definitive answer to that question, and
it can't be answered. That being said, again, try
not to repeat myself here, but we talked about, you
know, the idea of if you're going to make an arrest,
don't stand there all day and doit. You're
increasing the opportunities for injury. You're
increasing the opportunities for yourself getting
hurt or the subject getting hurt. Y ou're increasing
the opportunities for people, passersby to come and
joinin. You are increasing the opportunity for
someone to grab aweapon, so that's the best answer |
can give that question. Thereis no definitive time;
however, do what's necessary. Use the necessary
force in order to make the arrest and don't use
excessive force, obvioudly, but do it within atime
frame that gets the subject under control that keeps
you safe and him safe.

BY MS. McGEE:
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Q. Doyoufed likethe officersin this case

waited too long to pull him out of the car?

A. Asl said, | think they -- | think Davis
stood at the side of the car for along time, longer
than | would have liked to have seen. If, in his
mind, when he decided that O'Brien is under arrest
and O'Brien refuses to get out of the car, tell him
heis under arrest, tell him why he's under arrest
and if he doesn't step from the car, here'sthe
conseguence. The consequenceis |'m going to pull
you from that car. I'm going to call my partner
over. Infact, Brown come over here right now.
Brown and | are going to pull you from that car, and
we're going to put you up against the car, we're
going to put you down on the ground, whatever the
case might be.

And I'm actually taking probably
longer to explain this than they could. In realtime,
it would say get out of the car right now or Brown
and | are going to pull you out and handcuff you. Do
you understand? And if he at that point does not
agree to be arrested and till isresisting arrest,
pull him out of the car, and that avoids that
potential lethal force situation that we talked about

Page 148
A. | can understand that term. It'snot a

term I'm used to.

Q. Okay. Youwould agree that by bracing on
the steering wheel, Mr. O'Brien was trying to avoid
the police from physically controlling him?

A. | agreewith that.

Q. Okay. And also, like, when Officer Davis
at the beginning of the encounter is attempting to
remove Mr. O'Brien from the vehicle, Mr. O'Brien
pulls his left arm away and moves his body away from
Officer Davis, that thisis an action that is
intending to avoid Officer Davis's physical control
over him?

A. Wetaked before about is he actually
moving, like is he moving his body. There's no way
he can really go, but his body does move, but | would
say most of the action, most of the resistance seems
to come from the arms, particularly the left arm, so
| would somewhat agree with your statement or your
question, but I --

Q. Wadll, let me-- let me ask it differently
then. You would agree that by pulling away the left
arm and some of the other arm movements, Mr. O'Brien
isacting in away that he'sintending to avoid
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where now we have the officer perceiving that O'Brien

is reaching, and he's got guns pointed at him, and it
just avoids alot, and if you can -- go ahead.
Q. Theofficersin this case did not use
lethal force? No officer used afirearm, correct?
A. Thatiscorrect.
MS. McGEE: Okay. All right. | just need
a short restroom break, so can we just take five,
everyone?
MS. SHAMBEE: Sure.
THE WITNESS: That sounds great.
(Whereupon, a recess was taken
from 2:21 until 2:29 p.m.)
BY MS. McGEE:
Q. Back ontherecord.
So | want to ask you like the actions
that you saw in the video of Mr. O'Brien bracing
himself on the steering wheel with his hands, you
would agree that these are actions to resist the
police officers attempts to arrest him?
A. Yes | would.
Q. Okay. And hewas -- some people would talk
about it in terms of Mr. O'Brien was trying to defeat
the arrest. Have you heard that term before?

. . . . Page 149
Officer Davis from controlling him?

A. Hestryingto stop him from placing
handcuffs on him and arresting him, yes.

Q. Okay. Okay. All right. So | want totalk
about not the Seattle definitions but the Chicago
definitions of active versus passive resister, so I'm
talking about General Order 03-02-01.

A. Yes

Q. Soyou'reaware that in Chicago, so notin
Seattle but in Chicago, we define an active resister
as a person who attempts to create distance between
himself or herself and the member's reach with the
intent to avoid physical control and defeat the
arrest. You understand that that's our definitionin
Chicago of active resister?

MS. SHAMBEE: I'm going to object to the
form.

THE WITNESS: Okay. What | wrote down and
I'm looking at N, subsection F, | said that the
Chicago manual defines an active resister as a person
who attempts to create distance between himself or
herself and the member's reach with the intent to
avoid physical control and/or defeat the arrest.
BY MS. McGEE:
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11 Q. Sure. That'sjust what | asked you. Do 11did movein the car, right?
2|you agree that -- 2l A. No. Hestayed right there.
3| A. Didthat answer your question? | would 3| Q. Wadll, hewasreaching in the vehicle,
4| agree with that. 4lright? That's movement?
5| Q. Youwould agree that that's how we define 51 A. Yeah
6|an active resister? 6 MS. SHAMBEE: Objection. Argumentative.
A, Yes 71BY MS. McGEE:
8] Q. Okay. And sowe agreethat Mr. O'Brien was 8 Q. Hepulled hisleft arm away from
9 9

attempting to avoid physical control of himself,
correct?

A. | think he wastrying to avoid the
handcuffs getting on him. Let me rephrase that.
He's trying to avoid being handcuffed, and he does
that by pulling his arm and trying to keep it close
to his body, so you're stronger when you keep your
arm closer to your body. Y ou are weaker when the arm
is extended out, so that's when they have greatest
control of him, but he wants to definitely keep the
arms close and istrying to avoid being arrested.

Q. Wadll, when heisbracing himself on the
steering wheel, he's trying to prevent the officers
from removing him from the car?

A. Yes. Hedefinitely does not want to get
out of that car. He wantsto stay in the driver's

Officer Davis. Also movement, correct?

A. It'smovement, but he's not trying to get
away.

Q. Sothe Chicago definition doesn't describe
someone trying to get away. It actually describes
somebody trying to avoid physical control and defeat
the arrest. Do you understand that, right?

A. No, I donot. It saysapersonwho
attempts to create distance between himself or
herself. That's a person that's trying to get away
from an officer. They'retryingto run. They're
trying to move. They'retrying to hide. You know,
let's say he's crawling under the car. I'm trying to
think of anything else that might happen there.
That's -- that's the creating the distance.

Q. And you don't think the action of pulling
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seat and avoid being handcuffed and avoid bei r%g

arrested.

Q. Yeah. All right. Soin Chicago, when a
suspect is physically attempting to avoid being
arrested, that makes them an active resister. Do you
agree with that?

A. No, | would not.

Q. Okay. Why do you disagree with that?

A. Asl wroteinsection F, "...an active
resister as a person who attempts to create distance
between himself or herself and the member's reach
with the intent to avoid physical control and/or
defeat the arrest,” and what | also wroteis, "l did
not see anything like this with O'Brien's actions.
He never assaulted, grabbed, poked or injured any
officer on the scene. He never tried to get away.
He never tried to create distance." He just wanted
to sit in that seat and not be handcuffed. He's
saying I'm staying right here. 1'm not moving. I'm
not trying to run, but I'm going to stay right here,
and you're not going to arrest me. That's what he
was absolutely a passive resister. Not an active
resister.

Q. S0 here's the thing, though. He actually

. o . . Page 153
away from Officer Davisis an action attempting to

avoid his arrest?

A. Oh,yes. | agreed with you onthat. Heis
definitely trying to avoid arrest.

Q. Okay. Now, did you reach out to anybody at
the Chicago Police Department for any assistancein
describing passive versus active resister?

A. No, I did not.

Q. Areyou awarethat in Chicago, that a
passive resister is someone who fails to comply
without movement?

A. | can'tsay | am aware of that, no.

Q. Sowewould agree that Officer Davis and
Brown utilized holding techniques when effectuating
the arrest of Mr. O'Brien, would that be fair?

A. Yes, they did.

Q. Okay. And so, then, in your opinion, you
talk about the use of pressure points and joint
manipulation. What do you mean by that?

A. It wassomething that | read in their
manual. If you have a passive resister, the manual
allows you to use the holding techniques. We talked
about taking hold of someone, basically, and
compliance techniques such as joint manipulation, so
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I'm going to demonstrate, and | know that we

can't -- the court reporter can't see this, so I'll
describeit. But if someone, if you take your arm
and you bend the wrist down, the farther you bend it,
the more pain is created, and that is ajoint
mani pulation technique.
Pressure points | was never that fond
of, but there are certain pressure points on the body
that if you press on them, you can create an extra
sense of pain without the extrainjury that might
come with it, so you might use a pressure point in
order to have that pain compliance that creates the
pain sensation but does not cause a physical injury.
And so those are the techniques that |
read that Chicago officers can use for a passive
resister.

Q. Soyou're-- you would agree that you are
not an expert in the use of pressure points?

A. 1 would agree with that.

Q. Andwould you agree that you're not an
expert in the use of joint manipulation as Chicago
Police Department trains their officers?

MS. SHAMBEE: Objection to form.
THE WITNESS: Yeah. Having never been

. . . Page 156
to strike or are you using it to pry? So I've been

trained that you can use, let's say, a baton under an
arm and it can add extra leverage and extraforce
when making an arrest. | assume that's what they're
talking about.

Q. But you do not know what control
instruments are permitted under the Chicago police
guidelines for a passive resister?

A. | can'tsay that | do at this point.

Q. Soyou were not an expert asit comesto
control instruments that could have been used on
Mr. O'Brien?

A. Ithinkif | were to read about the control
instruments, again, even -- even the shock wave
instrument or sound wave, although we don't have it
in Seattle, being fairly well read on police
technigues and tactics and training issues and trying
to stay abreast of the latest in law enforcement
equipment, again, am | an expertinit? No. Just
from reading something, | can't call myself an
expert, but if we used it in Seattle and we trained
withit, evenif | didn't train othersin
particular -- and we talked about this. I'm not a
physical trainer for the officers, but | know what
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through a Chicago police physical training course,

absolutely. | do not know what they train and how
they train it.
BY MS. McGEE:

Q. Okay. Now, Chicago police could have also
used on Mr. O'Brien a long-range acoustic device.
Areyou familiar with this device?

A. | am familiar with that device. We never
had it in Seattle, but I've heard about it, and |
read about it in the police manual there.

Q. Soyou arenot an expert, then, ina
long-range acoustic device?

A. | amnot.

Q. Okay. All right. Chicago police can also
have used control instruments to gain control of
Mr. O'Brien, isthat correct?

A. | can't state definitively on that subject.
| don't know at this point.

Q. Allright. When | say "control
instruments,” you understand that | mean instruments
such as a baton, correct?

A. Correct. | know what a control instrument
is, but there's avariety of techniques that might be
described in how you're using it. Areyou using it

Page 157
all those things are, and either | have used themself

or seen others use them, so --

But let's get back to Chicago. |
think that was your question, and no, | can't state
that | know definitively the equipment that they use
and how they're trained to useiit. | think that's
the best answer | can give.

Q. But wedo know that the officers did not
deploy along-range acoustic device nor did they use
control instruments on Mr. O'Brien, is that correct?

A. Thatiscorrect. Therewas mention of a
Taser, but it was never used, so correct.

Q. Youconsider a Taser a control instrument?

A. Yes

Q. Okay. And do you believe that a Taser can
be used on a passive resister?

A. Some departments allow it, and some do not.
We did not in Seattle, and from what | can tell,
Chicago does not either.

Q. So, now, in addition to holding techniques,
the officers could have also deployed OC spray onto
Mr. O'Brien, isthat correct?

A. | don't believe that's correct.

Q. Okay. Why do you say that?
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11 A. Again, talking about -- well, just reading Htechniques, which is Section B. Section C is control
2|what they're supposed to do with the passive 2linstruments, and then Section D says that the
3{resisters, | think we talked about that. They can 3| officers can deploy OC spray on a passive resister.
4luse control holds, pain compliance and joint 4/Do you see that?
5| manipulation, so no, | did not -- | don't see Pepper 51 A. | doseethat.
6|spray referenced here, and when | -- when I'msaying | 6| Q. Okay. So OC spray is something that was
"Ihere, I'm looking at my own report. I'm not looking ’lavailable to the officers, and they did not deploy on
8| at the online Chicago stuff right now. 8/Mr. O'Brien?
9 Q. Sure. Give meonesecond. All right. Can ° A. | can't--isthat aquestion? I'm not

101you see the police directive that | have on screen? 10sure.

MS. McGEE: Actualy, | think -- give

Now, obvioudly, if someone wants to

111 A. Yes. Canyoumakeitany larger? 1} Q. Yeah. Youwould agree with that, right?
121 Q. Good question. 12} A. 1 don't know if they had it.
131 A. Maybe control -- 13 MS. SHAMBEE: Objection to form.
4/ Q. Isthatlarger? 14/BY MS. McGEE:
151 A, No. That didn't help. Sorry. 15/ Q. Okay. All right. Fair enough.
16/ Q. Okay. Letmetry -- 16 Y ou did not see them deploy OC spray
17/ A. Let'sleaveit there. 17onto Mr. O'Brien in either of the videos that you
18/ Q. No. Holdon. | can makeit bigger before 18 watched, correct?
19| shareit, | think. 191 A. That'scorrect.
200 A, Okay. 200 Q. Allright. Soif Mr. O'Brien was
211 Q. Give me one second. 211 designated as an active resister under the Chicago
221 A. Likecontrol plus possibly. 22|police guidelines, the officers could have used
23| Q. Allright. Canyou seethe directive now? 23| stunning techniques on Mr. O'Brien, is that correct?
24| A. That'still smaller. 24| A. Yes. | believe against an active resister,
Page 159 Page 161
1 Q. Still --it's-- okay. !those techniques, stunning techniques are allowed.
2l A. Yeah. Theway you had it first was 2| Q. Okay. And describe what you understand to
3| probably the best | thought. 31 be stunning techniques?
41 Q. Wasbetter? 4 A. Wadll, it'swidely misunderstood with the
5/ A. Yeah S|general public, but it'saquick strike in order to
6/ Q. Allright. Give me one second. 6| distract someone from the action that they're taking.
I A. Yeah ’|Let's say they are an active resister.
8 8
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me -- let's go off record briefly.
(Whereupon, a recess was taken
from 2:44 until 2:46 p.m.)

MS. McGEE: All right. Sol have on the

screen what I'm going to mark as Exhibit C.
(Sweeney Exhibit C marked for
identification.)

BY MS. McGEE:

Q. ThisisaChicago policedirective. It's
entitled General Order 03-02-01. So we're going down
to the section on passive resister. So you see where
it says passive resister where | have my cursor?

A. Yes | do.

Q. Okay. All right. And so we talked about
some of the compliance techniques. So we talked
about the holding techniques, the compliance

punch an officer, you're allowed to defend yourself
and punch back, right.

But sometimes against an active
resister, you want to give that quick strike possibly
to the sides are very effective because it causes
that quick jolt of pain and distracts the person from
what they're doing and might allow the officer that
timein order to reposition that arm or to get that
handcuff on or to extract from the car, whatever the
case might be, so that's what the striking technique
is.

Some people might misinterpret it asa
beating. It's not that, you know. Like you might
have seen in, obvioudly, the Rodney King video.

But the quick strike can be used as a
distraction technique in order to achieve your
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objective.

Q. Would you agree you're not an expert in
stunning techniques?

A. Yeah. Youknow, I've never tried to pass
myself off as a defensive tactics expert. | am not,
so -- but | know enough about them. I've used them a
coupletimes. They're not that common. |'ve seen
them used, and I've reviewed alot of video of police
officers using the stunning technique in order to
gain the advantage to make the arrest or defend
themself, whatever the case might be.

So would | sit down and try to
instruct an officer in how to use a stunning
technique? | probably wouldn't. 1 would probably
defer to someone that really has some expertise
there, like where do you use it and how hard do you
use it and things like that.
But | certainly know what it is. I've

used it, and I've seen others useit, and I've
reviewed alot of people using it. So does that make
me an expert? You know, likel say, | think |
answered the question. | am not going to claim | am,
but I'm really quite familiar with it.

Q. Would you agree that you're not an expert

. . . . Page 164
to best use it aswell asthefirst aid required once

you've used, so no, I'm not going to say I'm an
expert in how Chicago doesit, no.
BY MS. McGEE:

Q. Okay. Allright. Sol believeinyour
report, you indicate that Mr. O'Brien was handcuffed
with both hands at approximately the 5:45 mark, and
we decided that was Officer Davis's video, the
12-minute video, correct?

A. Thatiscorrect.

Q. Okay. Sofrom 5:45 until approximately
8:50 on Officer Davissvideo, Mr. O'Brienis still
in the vehicle, correct?

A. Thatiscorrect.

Q. Okay. Andwould you agree with me that
from when up until the 8:50 mark that the officer's
use of force was either -- strike that.

Let'sjust say from O, the O minute
mark to the 8:50 mark, would you agree that the
officer's use of force was appropriate?

MS. SHAMBEE: Objection. Form.
THE WITNESS: | will certainly say that
they did not use excessive force.

Now, appropriateness, though, if
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in the deploying of OC spray into a motor vehicle
when the suspect is resisting arrest?

A. Youknow, | don't ever remember giving any
OC spray instruction classes, so same answer as
before. Very familiar with it, used it, seenit,
reviewed it, but am | an expert init? You know, I'm
actually more confident in my ability to instruct,
let's say, apolice officer in how to properly use OC
spray than | am in how to use a stunning technique.
Y ou know, now, that | think about it, | have
instructed Pepper spray. All right. Here'smy final
answer. 1'm going to call myself an expert in the
deployment of Pepper spray.

Q. Would you agree that you are not an expert
in the deployment of OC spray as pursuant to the
Chicago police guidelines?

MS. SHAMBEE: Objection to form.

THE WITNESS: | think | would be -- it
would be problematic for me to say that | know about
Chicago training. | certainly know some of the
Chicago tools. Everyone -- most al police officers
across the country know what OC spray is. Most have
that ability, but | don't know the training
techniques that they use. | don't know how they say

. . . Page 165
you're asking that question, I'm trying not to get

into old answers, but we talked about the idea that
you don't want to stand out there for this many
minutes --

BY MS. McGEE:
Q. Yeah.
A. --struggling with someoneto try to get

them out of the car. So isthat appropriate or not?

| would say in that case, they probably did not use
the proper force technique in order to achieve their
lawful objective, which was the arrest of

Mr. O'Brien.

Q. Sofrom 0to 8:50 on Officer Davis's video,

you saw no excessive force?

MS. SHAMBEE: Objection. Form.

THE WITNESS: | did not see any excessive
force. That'strue.
BY MS. McGEE:

Q. Okay. All right. So, then, at the 8:50
mark of the video, you see the officers begin to
extract Plaintiff physically out of the video. Do
you recall that?

A. Yes, | do.

Q. Okay. Sol want to be clear. From the O
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minute mark on Officer Davis's video until the 8:50

mark of Officer Davis's video, your observations have
only been of Officer Davis and Officer Brown?

A. Thatiscorrect.

Q. Noother -- let me clarify. No other
police? Y ou saw no other police?

A. Right. That'swhat I was thinking, too,
that you meant.

Q. Yeah. That'swhat | meant.

A. | didn't see any other officersthere.
Correct.

Q. Allright. And so, then, at the 8:50
point, Mr. O'Brien is pulled out of the passenger
side of the vehicle?

A. Thatiscorrect.

Q. Passenger side of the vehicle. Okay. And
tell me what your concerns are about that extraction.

A. Theresthe knock at the door | warned
everyone about, so | think | need about -- |et's see.
About five minutes maybe.

Q. Okay.

A. AndI'll check back inin five minutesif
it's going to take me longer.

MS. McGEE: Okay. Sowhat I'm going to

so let'sjust go with prone. Let's say they Wantgte‘jli(‘}’e 0
to do aprone arrest of that, of Mr. O'Brien, what's
the quickest, easiest way to take him out of the car
and down to the ground? Right beside the car isthe
quickest, easiest way because the door is open.
Officer Davis has been standing there for several
minutes as we discussed, and there's very little
reportable force potentially that could be required.

| described one method that I've used,
the double underhook and to bring them out that way,
and I'm not saying he had to use that, but that's one
method. And, generally, | found it to be very
successful and doesn't take that long. If | were
going to do that maneuver, | can't do it if I'm going
across the center console and out the passenger door.

Definitely the quickest, easiest way,
the safest way for everyone involved isto utilize
the open driver's door and to remove him that way,
and, certainly, that had been the method that they
used during the bulk of the encounter.

So | was confused as to why suddenly
when | believeit's Officer Brown, from what | can
tell, uses the most force to pull him out. If that
was the time that they eventually decided now we are
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ask, since there's a question pending, that you just

not speak to Ms. Shambee or review any documents.
Likel know | said you had to answer before we break.
We can take the break for your contractor, but please
don't review anything or talk to anyone about it.

THE WITNESS: | understand.

(Whereupon, a recess was taken
from 2:55 until 3:03 p.m.)

MS. McGEE: Ms. Reporter, I'm going to ask
you to read back the questions just because I've
completely forgot what it was.

THE WITNESS: | did, too.

(Whereupon, the Court Reporter read from the
record as follows:

Q. Okay. And tell me what your concerns
are about that extraction.)

THE WITNESS: My concerns about the
extraction. | think as| detailed in the report, if
you're going to remove someone from a vehicle and you
want to either -- and you want to arrest them, and,
like | say, the couple most common would be up
against the car or down on the ground, so if you're
going to remove someone from the car and make that
arrest in whatever fashion, they ended up with prone,

Page 169
going to use more force -- like | say, | think they

probably should have done it earlier, but they
decided that's when we will use more force. We will
use -- | don't know if they're at their maximum, but
we're going to use alarge amount of force. We're
going to pull you out. And why not do that from the
driver'sside? So much easier. You have less
distance to cover. You have less obstaclesin the
way, and it's just safest for everyone.

BY MS. McGEE:

Q. Wadll, do you have any information that
Mr. O'Brien was injured in the removal from the
passenger side?

A. Asl wrotein the report, from what |
understand -- and, again, I've not reviewed the
medical records, but neither am | medical doctor, but
from what | understand, he broke histhumb in three
places, so | don't know where that occurred.

That's another thing | wrote in the
report. 1t could have occurred in the way the
officer grabbed him. It could have occurred in the
dragging across the center console out the passenger
door and down to the ground or it could have occurred
during the arrest portion on the ground. We don't
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11know. | don't know. I'm not sureif anyone does. Lrequired to pull someone from the driver's side all

211'm not even sure Mr. O'Brien knows, but from what | 2|the way across the center hump and out the passenger

3 |understand, an injury occurred, and that seemsto be 3|side. It must have been quite extraordinary.

4|the most likely, but | can't state when it was. That 4 Q. Okay. Soyour concern about the technique,

5|would be beyond my ability. 5|then, is solely the side of the car he was pulled out

6| Q. Okay. Soyour expertise would not be when 6lof?

7|the fracture actually occurred? I A. Yeah. | think that's -- that's the main

8| A. That'scorrect. 8lissue. | think if -- again, if you use the
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Q. Okay. Now, did you have any issue with the
actual form of -- aside from the passenger versus
driver side, the actual form of the extraction, which
was pulling on the arm to remove Mr. O'Brien from the
car?

A. | think it's an appropriate use of force
except for the part that in order to do this
extraction, we're now -- | mean, think of anyonein
the driver's seat of a car and how hard it isto get
over the passenger side. Why? Because there'sa
center console there. There'sagearshift. There's
the dash. It'sadifficult thing to do. Likewise,
it'svery difficult to pull someone out through the
passenger door. Now, there's alot of obstacles and
greater force that will be required to pull someone
out of the passenger side from the driver's side.

appropriate level of force, that's half the battle.
In fact, maybe it's even three-quarters of the
battle, but then if you determined you're going to
use that force, how do you, then, make it work for
you? And we evaluate driver's side or al the way
through to the passenger side. It seems clear that
thereis a safer alternative that would require less
force to do, and that's the driver's side of the car.

Q. Soat some point prior to the extraction,
there's a point in time where Mr. O'Brien is
handcuffed, both hands together, in front of his
body, is that right?

A. Yes itis

Q. And after he's handcuffed, the police
actually give him directives to get out of the car
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Y ou have that nice, easy, open car door there. Why

not do it right there? So in actuality, | did not
have a problem with the amount of force. It's how it
was applied and the right timing. That's more the
issue.

Q. Okay. Solet'stalk about those two
things, how the force is applied and the right
timing. | believe you said before with respect to
the right timing, you mean that they waited too long
to pull him out?

A. Yeah. | think there wastime earlier, and
| can't define exactly for you when that was, and we
also talked there's afew things that 1'd like to see
the officers do first before using that force, and a
good solid warning, if you don't do A, | will doB is
very appropriate and works really well with alot of
people. It'stelling them, hey, I'm not in danger of
right now, but if you keep me standing out here and
you continue to disobey my orders, hereiswhat will
happen, and to explain it to the person, be very
clear, be very direct and then to act upon that, and
| did not have a problem with that if it had been the
proper location. Out the driver's door isjust so
much easier. | can't imagine the strength and force

which he refuses, is that right?
Page 173

A. | doremember that. They had alot of back
and forth on that, both with and without handcuffs,
yes, to get out of the car.

Q. For several minutes, they weretelling him
to comply, get out of the car, giving him chances, is
that right?

A. That iscorrect.

Q. Okay. Andfrom thetimethat he's
handcuffed in both handsin front of him until the
8:50 mark, Mr. O'Brien does not comply with any of
those directives?

A. No. | can't think of anything -- if we go
back to the -- let's list those general orders. Make
sure I've got al this. It was move your car,
produce license and insurance and get out of the car.
| didn't see him complying with any of those, no.

Q. Wadll, the officerstold him to stop
fighting, step out of the car. Y ou remember hearing
that, right?

MS. SHAMBEE: Objection. Form.

THE WITNESS: The only time | remember stop
fighting, and | can't -- it was either stop fighting
or stop resisting. | think it was stop resisting.
It was actually when he was out on the ground. |
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don't remember any warning about fighting while he

was sitting in the car.
BY MS. McGEE:

Q. Yourecall the officers giving him the
opportunity to step out of the vehicle after he's
handcuffed and prior to extraction?

MS. SHAMBEE: Objection. Form.

THE WITNESS: Yes. Oh, sorry. Yes. That
was one of Davis's probably the primary thing that he
said 70 percent of the time is step out of the car;
get out of the car; step out of the car; get out of
the car; get out of the car; why don't you please get
out of the car; get out of the car; and it
was -- that was -- that was his primary focusis get
out of the car.

BY MS. McGEE:

Q. Okay. And O'Brien was resisting those
directives, correct?

A. Herefused to get out of the car, yes.

Q. SoonceOBrienisout of the vehicle and
ison the ground, did you have any concerns about the
amount of force that was used on him at that point?

A. No. It seemed afairly standard arrest at
that point. He was prone. He had his hands out in

. . Page 176
stand behind me, in other words, so he was concerned

for his safety, and that's quite valid.

It's also agood ideato let someone,
you know, film you aslong as they are not
interfering, and | didn't see any interference from
him.

At one point, | think O'Brien says,
you know, hey, you got to film me, film what's going
on, and | think the guy was trying to help his friend
out.

Q. Soitwould beafair statement that the
passenger of the vehicle was compliant with the
police officers instructions?

MS. SHAMBEE: Objection. Form.
THE WITNESS: Yes, | would say so.
BY MS. McGEE:

Q. And based on the videos that you watched,
the passenger was not arrested, correct?

A. Correct. No arrest there.

Q. AnNd, infact, the passenger at one point is
captured on body-worn cameratelling Mr. O'Brien to
comply with police directives before he gets out of
the car, right?
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front of him above his head while he's laying on the
ground. The sergeant checked in with him. He said,
hey, we're going to rehandcuff you behind your back.
Areyou going to fight against us? And | think he
said he would not, and yeah, they pulled his arms
back and handcuffed him. | don't remember seeing
anything excessive there. It seemed fairly standard
once he was on the ground.

Q. Didyou at any point in time on any video
that you observed see Sergeant Shrake, the sergeant,
engage in any active excessive force towards
Aidan O'Brien?

MS. SHAMBEE: Objection. Form.
THE WITNESS: | did not see anything
excessive from Sergeant Shrake, no.
BY MS. McGEE:

Q. Now, you're aware that there was a
passenger in the car?

A. Yes. | saw the passenger. Mostly, | could
seeit from Officer Brown's body-worn. Y ou can see
him step away from the car, and he's got a camera,
and | think at one point, Officer Brown tells him you
can film, but -- and thisis avalid officer-safety
concern. Go over to the sidewalk and film. Don't

MS. SHAMBEE: Objection. Form.
Page 177

THE WITNESS: Sorry. | mostly remember
Officer Davis trying to enlist the passenger's help.
Hey, tell your boy he has got to do what | say here,
he has got to listen or something, so | mostly
remember that. | can't state for surethat | heard
this passenger giving O'Brien advice.

BY MS. McGEE:

Q. Sofrom what you can see on body-worn,
Officer Davisis black?

A. Thatiscorrect.

MS. SHAMBEE: Objection. Irrelevant.

BY MS. McGEE:

Q. And Officer Brown appears to be black as
well?

MS. SHAMBEE: Objection. Irrelevant.

THE WITNESS: Correct.

BY MS. McGEE:

Q. Haveyou ever been to the areawhere
Mr. O'Brien was arrested?

A. | visited Chicago three or four times. |
was not familiar with this area, so being such abig
city, | doubt I've been there, but | don't know for
sure. It's possible, but | don't think so.

Q. Okay. Do you know what part of town
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1IMr. O'Brien was arrested in? 1isure.
2 A. No. | couldn't even tell you on amap 2 Q. Didyou save the document that you looked
3|where exactly that entertainment district is. 3|at?
4 Q. Didyoulook at any photos, images, 41 A. Let'stakealook. | don't know if I did.
5| satellite photographs of the area of arrest? 5|No, | do not see that | downloaded -- there's another
6 A. | doremember bringing up Google Mapsand | ©|thing that I'm going to keep in mind. | don't see
"doing a street view, and | could see from what | 7|that | have that download either from the exact
8| remember is a possibly kind of a U-shaped or curved | &|document.
9 9
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street, but | didn't find anything worthy of noting,
so | didn't really pay that close attention. | think
| brought it up once on Google Maps and just took a
peek at it. That wasit.

Q. Okay. All right. SoI'm going to share
with you, again, thisis Exhibit C. We had it up on
screen. It'sthat general order. Do you seethe
document, everyone?

A. Yes | do.

Q. Okay. I just want to confirm that this
Exhibit C iswhat you found online when you did your
own research? Thisisone of the documents that you
looked at, correct?

A. You know, looking back at my research,
probably a best practice and something I'm noting for
myself for future reference is to make note of the

Q. Okay.

A. But | have no reason to doubt that we're
looking at the same document, but sometimes
departments do change wording or they might add new
sections or take sections away, so | can't state for
sure, but | wouldn't be surprised at all. It would
not surprise me that the document that you are
looking at isthe same one that | looked at.

Q. Okay. Givemeonesecond. | think I'm
about done. | just want to take a quick look at my
notes.

So because Mr. O'Brien had been so
resistant to police directives, once he was
handcuffed, would you agree that it was important
that the officers maintained control of his hands,
while they werein front of him?
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actual web address where I'm pulling the document

from aswell as active dates, and I'm not sure | put
active dates in my report.

Q. Wadll, you told methat you did your -- you
did your search in 2022, correct?

A. Yes | did.

Q. Okay. And so -- and you looked at General
Order 03-02-01, isthat right?

A. Thatiscorrect.

Q. Okay. SoisExhibit C the Generd
Order 03-02-01 that you looked at? Do you want me to
scroll down slowly or go to a particular areafor you
to review?

A. Here'show I'll answer that, and | was
about to kind of finish that answer before. Because
| didn't note the exact web page or the effective
dates, I'm going to assume that it's the same
document, but | honestly don't know. There are
certainly the ability for a department to put a
variety of documents online on the Internet, and so
isthisthe exact one? | can't tell you for sure.
I'll bet that itis. | think there'sahigh
likelihood that it is, that you are looking at the
same thing that | looked at, but | don't know for
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MS. SHAMBEE: Objection. Form.

THE WITNESS: Let me make sure |
understand. Are you talking about when he's on the
ground or when they're just -- when the officer is
standing by him in the car?

BY MS. McGEE:

Q. Inthecar after Mr. O'Brien is handcuffed
with both handsin front of him --

A. Okay. Got it.

Q. --based on hisprior resistance, do you
believe it'simportant for the officersto maintain
control of Mr. O'Brien by maintaining control of his
hands?

MS. SHAMBEE: Same objection.

THE WITNESS: | would agree with that.
Sorry. | would agree with that, especially because
he's handcuffed in front. There's alot more that
someone can do when they're handcuffed in front as
opposed to behind the body.

BY MS. McGEE:

Q. Soit'syour opinion, then, that the
officer, either Davis or Brown, should at all times
be holding on to like the arm or the wrist areato
maintain control of the handsin front of the -- in
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1front of him while he'sin the vehicle? 11from different perspectives, shall we say.
2l A. | would say that would be advised just 2| Q. Okay. Andwhat'syour understanding of how
3|because like | talked about, when the hands arein 3 |the body-worn cameras work once you turn them on?
4|front, even though -- even though the handcuffs are 4 A, Wl --
5|around the wrists -- obviously, | know the court 5 MS. McGEE: I'll object to basis of
6| reporter can't write this, so I'm describing it. If 6| knowledge. Foundation.
’|someone's hands are in front of them with the 7IBY MS. SHAMBEE:
8| handcuffs around the wrists, there's still alot of 8| Q. Youcan dtill answer.
9 9
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movement that they have, and there's still alot you
can grasp things with your fingers. Y ou can see
where your hands are going, and there's alot more
mobility that you have handcuffed in front, so with
that in mind, it would be very important for the
officersto keep hold of that arm, keep hold of those
hands and ideally get them behind him at some point,
which they eventually do.

Q. That's after he gets out of the car?

A. After he's on the ground is when they then
move the hands behind, yes.

Q. Andyou would agree it would be pretty
challenging for the officers to have moved the
handcuffs from the front of Mr. O'Brien to the back
of Mr. O'Brien while he was in the vehicle?

A. It would provide some challenges. Yes, it

A. Okay. I'm pretty familiar with body-worn
cameras. We used them both in Seattle and in Oregon
State University, so fairly common nowadays with
police agencies around the country.

So you wear them on the front of your
body, and you can do it with sound or without sound.
Y ou can also temporarily mute the camera so that you
can't hear what is being said, and you can also take
the camera off your uniform and, let's say, put it
down somewhere and then you walk around the corner.
Obvioudly, the camerais not going to pick you up, so
it only sees and hears what you are seeing and
hearing when it's attached to you, but you can mute
it, and you can turn it off and on.

And then when you're done with the
recording, it storesit on an internal hard drive,
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would.

MS. McGEE: All right. Atthistime, |
have no more questions.
CROSS EXAMINATION
BY MS. SHAMBEE:

Q. Thank you. Mr. Sweeney, I'm going to ask
you afew questions.

When was the last time that you viewed
the video?

A. 1looked at it last night around 11:00
o'clock at night, so | watched -- | watched all of
Davissvideo, and | kind of skimmed through Brown's
video. | watched primarily the beginning of Brown's
video.

Q. Okay. Andwhen looking at those videos,
were they pretty similar in nature?

A. Yes. They show the same event but from
different perspectives, so, again, we talked about
the perspective of the camera versus the perspective
of the eyes, but it seems apparent that both
body-worn cameras are placed on the front of the
officer's uniform in order to get the best
representation as possible to the events that
transpired. So yes, they record the same incident
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and then you take the camera, put it in the docking

station, which then downloads the video, usually over
the Internet to a server, so that the department now
has access to the video that was recorded on the
incident in question.

Q. Okay. Andwhen you turn the cameraon,
doesit start to record from the point that you
physically turn it on or doesit record prior to
that?

A. It depends how you set it up. From the
manufacturer or with someone that has the
technological training, you can do it where there'sa
30-second delay or aminute delay, if | remember
right, meaning that the camerais always recording on
anever-ending loop, and so when you hit the record
button, the camera backs up that amount of time.
Let'ssay 30 seconds. That's the most common, so
what the cameradoesisit backs up 30 seconds.
Generally, you will not have sound for that first 30
seconds, and then you can always see it around 30
seconds, the sound pops in, and whatever you've been
seeing now, the sound syncs up so that audio and
video are synced, so anyway, there's adelay that can
be built in; although I've seen departments where it
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1ldoesn't, and it automatically starts recording as 1lthey are being arrested?
2|s00n as you press the record button, both audio and 2 MS. McGEE: Objection. Incomplete
3|video. 3 |hypothetical.
4 Q. Okay. Now, you've stated that in 4 THE WITNESS: Similar to the traffic stop,
5|your -- in your career, with your experience, you've 5/if you talk with someone and communicate with them
6| had 3 to 4,000 traffic stops, correct? 6|and let them know what's happening, | have found that
7l A. Thatiscorrect. 7lyou'll get agreater cooperation from the person if
8| Q. Okay. When conducting those stops, do you 8|they know what you're doing and why you need to do
91tell -- do you inform the person why they're being 91it, and | found that to be avery effective

10| stopped? 10]technique.

111 A. Inmy experience, it is very important to 11 Hey, | understand you disagree with
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tell the person why they're being stopped because

it's avery common human reaction, even myself, when
I've either got an officer behind me or I'm getting
pulled over, I'm always very curious myself. |

wonder why the officer is stopping me, what did | do
wrong. That's avery common human emotion.

And so you can alleviate alot of that
concern by arriving at the window, introducing
yourself. Hi. I'm Lieutenant Sweeney, and the
reason | stopped you today islet's say that stop
sign back there or speeding or expired tabs or
whatever it is, and then because of this, the person
goes, okay, the officer is checking something out,

this, but for right now, | have to investigate this,
so we're putting these handcuffs on and you are going
towait in my car while | talk to this person, right?
Totally hypothetical there, but if | can at least
explain to them what I'm going to do and why I'm
going to do that.

Now, they might object. Why do | have
to sitinthe police car? That's for your safety and
mine. | know that you're safe back there. I've
already padded you down. Y ou don't have any weapons,
and | know there's nothing in the back of my car, so
why don't you wait right over here. This officer is
going to watch you, but | need to go talk to -- let's
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and then you can then move to there's some documents

that I'm required to ask you for. Thisisvery
formal language. | wouldn't say it this way, but
that's what you're saying. Now, again, we can talk
back and forth about whether you ran the stop sign or
not, but | still need to see your license and
insurance and registration. Could you provide those
for me, please?
And by and large, most people will

comply. They might still disagree with you. They
might still believe that the officer didn't see what
they saw, but 99 percent of the people hand over
their documents and give them to you and then you can
proceed with the stop from there. Again, isit going
to be awarning or are you going to give acitation?
And then escort them on their way.

Q. Okay. During your -- in your career, in
your experience, approximately how many arrests have
you made?

A. I'mgoing to say 1,000 roughly. 500 DUI
arrests, and 1'm going to say another 500 of a
variety of different crimes, whatever those might be.

Q. Okay. Andinyour expertise, when
arresting a person, should you inform them of why

. . . Page 189
say it's domestic violence. | need to go talk to

your wife and get her version, and then I'll be back
to get your version, right.

And then, you know, because they
immediately say, oh, she'sgoing to lie or she's not
telling the truth. Okay. That'sfine. |
understand. But my job isto get the facts, so I'm
going to get her version, and I'll be right back with
you to get your version. Can you just wait here for
me, you know?

Now, will every single person comply
with that? No, but what I've doneis|'velaid a
foundation of who | am, what I'm there for and what
I'm required to do, and it's been my experience that
with alittle bit of communication and alittle bit
of explanation and treating people with alittle bit
of decency, you will get alot more with sugar than
with vinegar.

What does that mean? That being
explanatory and talking to people as human beings,
you can get alot more cooperation than just forcing
them to do what you want, especially when you are not
telling them why and what's going on. That really
limits the ability of the person that's being stopped
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to cooperate with you because they can't get past the

part of | didn't do anything wrong and what you're
doing, officer, you're wrong, and if you can get past
that point and go, hey, | understand we're -- even if
you are in disagreement, | understand we have a
disagreement here, but if you can just wait here, |
will deal with you fairly and justly, and I'll
explain what I'm doing, and you need to cooperate
with me now.

It doesn't always work, but | have
found that it's been very effective in my career, and
| have seen that for the officers that I've trained
aswell.

Q. Okay. Inthe scenario where you gave
earlier, would that be an arrest or would that just
be atemporary detainment?

A. My domestic violence hypothetical ?

Q. Correct.

A. Most likely an arrest, but sometimes
detainment. If you go into a situation and you don't
know what's happened, you don't know who has been
injured and you don't know who the primary aggressor
IS, it might just be a detainment, so effectively,
you're operating asa Terry stop. Hey, | need you to
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Other times, | might -- if | feel that

the danger level islow and I'm not losing any skin
in the game by giving a bit of explanation first,
let's go back to that domestic violence hypothetical.
Hey, sir, | understand you don't agree with what I'm
doing here, and you believe that she's lying.
Nevertheless, the law requires me to investigate at
this point, and from what I'm being told, you have
broken the law here, and I'm required to make an
arrest, so what | need you to do right now isto turn
around and put your hands behind your back, and |
need you to be safe when doing this, and I'm going to
place these handcuffs on. We can talk about it more,
but -- so in general, usually, either right before or
right after handcuffing.
Do you guys need a minute? Can we
pause for a minute, maybe two?
MS. SHAMBEE: Let'stake afive minute.
(Whereupon, a recess was taken
from 3:36 until 3:40 p.m.)
BY MS. SHAMBEE:
Q. Okay. Inthiscase, you stated that
Officer Davis was confrontational from initial
contact with Mr. O'Brien when he approached his
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talk to my partner over here. You are not freeto

leave, and you can tell them what happened over here.
I'm going to go talk to this person or vice versa.
Hey, you and | can talk about thisincident, and I'm
going to have my partner here go talk to your
partner. Does that sound good to you? That way, we
can get both sides of the story. We can get to the
bottom of it.

Q. Okay. Atwhat point should a person be
informed of why they are being placed under arrest?

MS. McGEE: Objection. Incomplete
hypothetical.

THE WITNESS: The best point to tell
someone why they're under arrest is either right
beforehand cuffs or right after.

There are times when | have found it
is advantageous to say -- | might be in a position of
advantage, and they might be in a position of
disadvantage, and it might be best to say I'm placing
handcuffs on you right now for my safety and then
just go from there, and I'll tell you -- we'll talk
about thisin just a minute, but here'swhat I'm
doing right now. Sometimes that's the way | operate,
and it depends on the situation.

. Page 193
vehicle, correct?

A. Yes | did.

Q. Did--from your review of al the
documents and videos that you looked at in order to
come up with your report on this matter, did at any
time you hear Officer Brown identify himself?

A. | don't recall Davisor Brown, either of
them, ever identifying themselves, at least by name.
| think he knew they were the police, but they never
identified themselves.

Q. Didyou -- asthe officers approached
Mr. O'Brien's vehicle, did you hear them inform him
why they were approaching his vehicle?

A. They mentioned -- and thisis primarily
Davis. Davis mentioned a couple times you need to
move your vehicle, and O'Brien didn't want to move
because he was waiting for a parking spot to open up.

Q. And how do you know he was waiting for a
parking spot to open up?

A. Hetold them.

Q. Okay. And when hetold the officers that,
did the officers respond with -- respond with care, |
guessiswhat | want to say?

MS. McGEE: Objection. Form.
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THE WITNESS: No. It wasamost the exact

opposite. Because of the inability to communicate or
just the plain lack of communication, it started

with, you know, claiming that he's high and -- or
asking if he's high, and then he didn't like being
called bro, and it's you need to move the car, and
then he gave an explanation, and then, now, you need
license and insurance, and the answer isno. Now,
you're under arrest. Well, he actually didn't say
that. You need to step out of the car. He keeps
saying you need to step out of the car, soit'sall

so short and perfunctory. There's no sense of
explanation. There's no sense of communication.
There's no sense of understanding what it'sliketo
livein abig city and to search for a parking spot.
That might be a difficult thing to do in Chicago, and
just asimple understanding or simple dialogue, oh,
okay, | getit. Hey, | don't want you hanging out
here all day. If they are not moving the car, can
you pull it around the corner or something like that?
Y ou know, simple things like that just really go a
long way, and it's just that sense of understanding

. Page 196
the level of antagonism from one person toward the

other. How do you get that -- that takes an expert
communicator to calm that situation down and just
say, hey, let's start over here. We got off on a bad
foot. All I need you to do ismove your car. Can
you either park it here or can you go around the
corner? And engage in some dialogue.

The dialogue never happened, and
O'Brienisleft with alack of understanding of
what's going on, and he even misunderstands. He
thinks heis under arrest. He's not under arrest,
but they wouldn't explain it to him. Maybe he
doesn't know the law, and that's a perfect
opportunity to say, look, hey, you are not under
arrest. I'm sorry if | gave you that interpretation.
I'm just conducting atraffic stop right now, and the
reason I'm doing this is because you wouldn't move
your car, so see how your actions dictate my actions.
If you will move your car or at least get into that
parking spot that's opening up, I'm going to sit back
inmy car for aminute, let's say, aslong as that
parking spot opens up and you move into it, hey, I'm

23|that they never provided to Mr. O'Brien. 23! happy, right?
24 Now, he was somewhat difficult with 24 There's so many opportunities for just
Page 195 Page 197
11them, too, but you got to be better than that, and 1| basic human communication between the two that never
21you got to redirect and refocus them in order to get 2| take place.
3|the person to do what you want them to do, whichis | 3|BY MS. SHAMBEE:
4|to clear the street. 4 Q. Okay. Andwould you say de-escalation
5 And if all they haveto doiswait a 5|tactics are generally taught within a police force?
&/ minute for a parking spot to open up, now, you've 6 MS. McGEE: Objection. Form. Foundation.
lachieved your goal, and you left with a good 7|Basis of knowledge.
8| police-citizen interaction. Y ou got them to do what 8 THE WITNESS: Yes. It's been my experience
9 9
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you want. They got their parking spot. Everyoneis
happy, and let's go on to bigger and better things.
BY MS. SHAMBEE:
Q. Okay. And based on what you just said
earlier, that they could -- that the officers could
have done this, would you say that that would -- that
would be using de-escalation tactics?
MS. McGEE: Objection. Form. Foundation.
THE WITNESS: Absolutely. De-escalation by
its very nature is the sense of communicating and
getting people to do what you want without resorting
to the use of force, and it's just better for
everyone al around.
If you -- and | wrote thisin my
report. It's easy to escalate a situation. It's
very hard to de-escal ate something that's risen to

in Seattle and Oregon State University that modern
police training has to include some elements of
de-escalation. It's so important. Y ou can get so
much further asking and talking to people what you
need them to do than forcing them to do what you need
themto do. You can till gain the same objective,
but you can do it without force. That'sawin for
the citizens. It'sawin for the police and leads to
better police-community relations.
BY MS. SHAMBEE:

Q. Okay. Would you say those --

A. It should be--

Q. Sorry.

A. Sorry. It should be the background of any
police-citizen interactions. We need to start with
that discussion of de-escalation.
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Q. Andwould you say those tactics are a'so

taught in the police academy?

MS. McGEE: Objection. Form. Foundation.
Basis of knowledge.

THE WITNESS: It has been my experience
that alot of departments focus on de-escalation in
the academy these days, so that's one of the things
that's changed for the better in police-community
relations.

| don't know Chicago training, but |

do see de-escalation mentioned in their police
manual; therefore, it would make sense that if
they're going to train their officersin sections of
the manual that are important, if you are going to go
to the effort of writing down elements of
de-escalation, you better train the officersin what
that means.
BY MS. SHAMBEE:

Q. Andwould you say that Officer Davis or
Officer Brown used de-escal ation tactics here?

MS. McGEE: Objection. Form. Foundation.

THE WITNESS: No. Exactly the opposite.
They used the opposite of de-escalation. All they
did was say -- thisis, essentially, the way it went.
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THE WITNESS: | think we've talked alot

today about how Officer Davis was very impatient with
Mr. O'Brien, and thisiswhy | say if someone's
arrest -- if someone is under arrest within a minute
of you arriving at their window, something went
drastically wrong. They must have done something
extremely bad or they've tried to assault you or they
tried to run away. Nothing like that happened. This
isjust acommon, everyday traffic stop, and within a
minute, to tell someone they are under arrest and
then to go hands-on with them, it just lacks a common
sense of decency and the ability to talk to someone
and communicate with them. Whether you're a police
officer or whether you're not, it's just you're using
your authority in order to force someone what you
need to do, and you don't even have the decency to
tell them why. That's -- that's the problem with
that.
BY MS. SHAMBEE:

Q. Okay. And asthiscontinued to go
on -- well, let me strike that.

Later on in this video, you saw both

officers unholster their guns and point it at
Mr. O'Brien's head, is that correct?
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I'm the police. You must do what | say or I'm going

to arrest you, and that doesn't leave room for
explanation. It doesn't leave room for
understanding. It leaves people confused.

Y ou can certainly see the confusion
for Mr. O'Brien, especially the number of times he
asked why am | under arrest. Even when he wasn't
under arrest, and then later when he was, both times
offer an opportunity for Officer Davisto explain the
circumstances to him, and it never comes.

And, in fact, he even asks
Sergeant Shrake why am | under arrest? And
Sergeant Shrake saysit'sfor not listening, which is
not a crime, so why the sergeant couldn't take the
time to explain to him then at that point, I'm not
sure. It's puzzling.
BY MS. SHAMBEE:

Q. Okay. And based on -- based on your view
of the video and Officer Davis's behavior on the
video, would you say that the arrest -- the arrest
may have been made as aresult of frustration upon
Officer Davis?

MS. McGEE: Objection. Foundation. Form.
Basis of knowledge. Speculation.

Page 201
A. Aswetaked about before, | can't state

for sure where the firearm was pointed. We see that
perspective from the front camera. | believe it was
pointed at O'Brien, but | can't state that it was his
head.

Q. Okay. Do you recall Officer Davis saying
to Mr. O'Brien | will blow your mother fucking head
off?

A. | believe he left out the word "mother,"”
but other than that, yes, | believe that's accurate.

Q. Okay.

A. Andyou might beright. I'd haveto go
back and look at it to be sure or consult my notes,
but yes, some various expletivesin order to force
compliance.

Q. Okay. And do you remember the gun actually
be trained on Mr. O'Brien for a minute or in excess
of?

A. My best estimate, yeah, it was somewhere
around a minute, maybe alittle bit longer than a
minute, and, again, from what | could tell where the
camerawas pointed, it certainly wasn't pointed at
the car tire or the engine. It was pointed at the
guy in the driver's seat, which was Mr. O'Brien.
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11Again, | can't tell specifically where, but yeah, it L So let's now move into the real thing.
2|was pointed at him for quite some time. 2| Let's not move -- let's move away from hypothetical
3| Q. And at thetime, according to the video, 3linto thistraffic stop. It seemsto methat clearly
4|there was a passenger in the video -- | mean, in the 4| Officer Davis had the ability to think enough because
5|vehicle aswell, correct? 511 hear him saying stop reaching, stop reaching. 1I'm
6 MS. McGEE: Objection. Form. 61going to shoot. I'm going to shoot. So if you have
! THE WITNESS: It seemsto me that the 7Ithe ability to think and to say those words, he
8| passenger was out of the vehicle when the firearm was| 8|slowed it down enough where he's not actually
9 9
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being pointed because | remember seeing Brown's
camera, his perspective, and at that point, | think
the passenger was out of the car. | could go back
and look and tell you definitively, but my best
recollection right now is that the passenger had
exited the car at this point.

BY MS. SHAMBEE:

Q. Did the passenger -- from your
recollection, did the passenger exit the car before
the guns were unholstered?

A. I'm pretty sure that he was out by then,
but | need to look at it to be sure, but my
best -- my best recollection and from what | remember
isthat he was out of the car at that point.

shooting, and then from here, it's guesswork. Does
he actually -- does he actually realize if anyoneis
across the car in the passenger seat? | don't know.
Does he know where his partner is? | don't know that
either. | do know that at one point, thegunis
still pointed at Mr. O'Brien, and | can see
Officer Brown has resumed his position in the
passenger side, so, now, you've got your gun pointed
at the subject, and your partner is right behind him,
so that's avery dangerous situation.
BY MS. SHAMBEE:

Q. Okay. When initially asked for hislicense
and registration, do you recall Mr. O'Brien saying
no, I'm not going to give you that or do you recall

23| Q. Okay. Let'ssay -- let'sassumethat he 23 him asking why?

24|wasn't out of the vehicle until the guns were 24 A. Yes, | dorecal him asking why. Hewants
11holstered. Would that have been reasonable toPSLgE a203 1|to know why he's being stopped and why he hasto ST\Q/Z 00
2| passenger in the zone of danger by pointing your 2|those documents, so | do remember those questions,
3|vehicle -- pointing your gun at the vehicle? 3|yes.
4 MS. McGEE: Objection. Incomplete 41 Q. And at that time, were those -- was that
5|hypothetical. Speculation. 5| question ever answered by either officer?
6 THE WITNESS: Any timeyou pull afirearm | © MS. McGEE: Objection. Form.
1on someone, there's alot going on, obvioudly, but it 7 THE WITNESS: No. The question was not
8| behooves the officer to be aware of the back drop, in | 8|answered. The only answer was when Davis realized
9 9
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other words, what is behind. Now, sometimes you
don't have the ability to discern that.

Let's say -- we've al seen videos
where officer walks up to the car, and agun is
produced, and a gunfight ensues right then and there.
The officer is going to do their best to protect
themselves against the gunman. Let'ssay it'sinthe
driver's seat, and at that point, most officers are
probably going to be returning fire in order to
protect themselves, save their life.

If you have time and the ability to
slow down things just alittle bit and maybe it's not
so life or death as the situation hypothetical | just
described, you might have the ability to slow things
down and still use your firearm and the threat of the
firearm in response to the action.

that O'Brien is not going to give up the documents,
it then became the struggle we talked about of get
out of the car, get out of the car, get out of the
car, get out of the car. Why am | under arrest? Why
am | under arrest? Why am | under arrest? These
statements go back and forth between those two
excessively, it might be said. It'sthe primary form
that each choose to communicate with the other. Get
out of the car was the officer's communication
method. Why am | under arrest? Why? Why? Why was
O'Brien's chosen communication method, and it never
got much beyond that.

| did see Officer Brown start to use
some de-escalation. | heard some words like please.
| heard a bit of an explanation as he's at the
passenger side trying to explain afew things, but
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they didn't continue with that vain. They didn't

continue with that line of statements and
communication, and then it became is he cuffed in
front? All right. Pull him out. So they
didn't -- Brown could have continued in that vain,
and they might have -- they might have been
successful. No one can say for sure whether they
would have or would not, but it certainly would have
given him a better chance at concluding this traffic
stop without the use of force if they had tried more
communication. | would have liked to have seen that.
BY MS. SHAMBEE:
Q. Okay. And that was going to led into my

next question. Do you believe that had they informed
Mr. O'Brien why he was being stopped or even further
on why he was being arrested, that this could have
resulted differently in the way it did?

MS. McGEE: Objection. Speculation.
Foundation. Form.

THE WITNESS: Well, we talked about that
before, too. The ideathat people don't know why
they're being stopped and the simple act of

Page 208
BY MS. SHAMBEE:

Q. Sure. | asked: Youwereasked earlier if
you were trained by the Chicago Police Department, is
that correct?

A. | doremember that question.

Q. Okay. And -- but you did have an
opportunity to look at the Chicago Police Department
manual or directives, isthat correct?

A. |looked at somethat | felt were most
germane to the discussion we're having today.
Specificaly, the traffic stop and the use of force
and de-escalation.

Q. Okay. Andyou've done training yourself
with the Seattle Police Department as well asthe
Oregon Police Department regarding those same tactics
or subjects, correct?

A. Thatiscorrect.

Q. And based on your experience, from the
training that you've conducted as well as the reading
of the Chicago police directives, would you say that
they are similar in nature?

MS. McGEE: Objection. Form. Foundation.

23| communication and trying to explain something to 23| Specul ation.
24| people doesn't mean you're letting them off. It 24 THE WITNESS: | found the -- | found the
Page 207 Page 209

1|doesn't mean you are letting them go. It doesn't 1|sections on de-escalation very similar. | think they
2|/mean you're not fulfilling your law enforcement 2|were more thorough in Seattle with a bit more
3|objective, but if it's safe to do so, talking your 3 |exposition, but the basic ideas of doing what you can
4|way through a situation aslong asit's safe, it has 4|do when safe and while still completing the law
5|definitely been my experience and the training I've 5|enforcement objective, | found to be very similar.
6| been provided as well as the training I've given to 6| The idea of communicating and identifying yourself
7| others, that you can work your way through a 7land explain to people why they're being stopped or
8| situation much more safely for yourself and the 8| explain to the people why they're being arrested or
9 9
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public by choosing to communicate rather than moving
to authority and force.
BY MS. SHAMBEE:

Q. Okay. Now, you were asked a question
earlier of whether or not you were trained by the
Chicago Police Department. Do you remember that
guestion?

A. | do remember that.

MS. McGEE: I'msorry. Can | have
that -- can | have that read back, please? | didn't
quite understand everything you said.

MS. SHAMBEE: What part?

MS. McGEE: Can you just restate the
question or haveit read back? Either isfinefor
me. | just didn't hear everything that you were
saying.

calling additional people to the scene or
taking -- using time and distance as your dly, all
of those topics are very similar in law enforcement
between Chicago, Seattle, Oregon State University and
other departments that |'ve studied or looked at
their police manuals. | found that the more
progressive police departments are emphasizing the
ability to communicate in order to ask for what you
want and what you need people to do rather than
demanding and forcing them to do what you need them
to do.

It doesn't mean it removed those
elements. As| talked about here, | think at some
point, force was appropriate to remove Mr. O'Brien
from the car, but they missed so many elements when
it didn't need to come to that. It could have worked
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1lout much easier for everyone involved. 1lhorninitialy at Mr. O'Brien was because he was
2|BY MS. SHAMBEE: 2| double parked and after blowing their horn,
3| Q. Okay. Youwere also asked a question of 3|Mr. O'Brien then proceeded to move out of the double
4|whether or not the police report dispute -- disputed 4|parked area and then saw the parking spot, so,
5|whether or not what the officers wrote in the report 5|actually, the officers' actions caused him to be
6| can be verified. Do you remember that? 6|where he was at the time of the video?
7 MS. McGEE: So | object to form and 7 MS. McGEE: Objection. Incomplete
8 | misstates the record. 8| hypothetical. Misstates the evidence.
9 THE WITNESS: | kind of remember what 9 THE WITNESS: That's abit of astretch. |
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you're talking about. Ms. McGeeand | had a
discussion about the police report and it's accuracy,
and |, basically, said | had no reason to dispute
anything that the officers wrote there. There was
nothing that | saw that -- they might not have been
as thorough as | would have been. | think | would
have included some more detail, specifically about
the laws | wastrying to enforce, but overall, | did
not see anything that led meto disbelieve the police
report.
BY MS. SHAMBEE:

Q. Didyou find anything that corroborated
their statements?

A. Yes. Just the discussion that Davis has
when he arrives at the window. He says, hey, we were

can't state that for sure. Again, | have no reason
to disbelieve the officers report.

So there is mention of him being in
one spot and then moving to another spot. | have no
reason to doubt that, but | a'so can't make alot
of -- I can't make much more of that than what the
officer wrote to state that they caused him to be
where he ended up. Yesand no. | mean, clearly,
they wanted him to move, and he did move, apparently,
but then he stops at a parking spot or what he thinks
is going to be aparking spot. | can't state much
more than that. Y ou know, that's what | read, and |
hear the officerstalking about it as they arrive at
the car, and that's about as far as | can take that.
BY MS. SHAMBEE:
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back there in our car trying to get you to move, and

then he tells him, | need you to move, and O'Brien
doesn't want to move, so there certainly seemsto be
that element in the police report, so | don't doubt
at all that they tried to use some lights and siren
to get him to move.

And -- and then asthe officer is
describing their interaction between the two, | found
that what was written fairly well matched up to what
| saw onthevideo. Again, it wasn't as thorough as
| would have liked to see.

If one of my officers turned that
report into me, | might -- and | was there to
witness the whole thing, | have to add in that
caveat, | would say wait, what about this or what
about that? Y ou didn't include the discussion of
this. You didn't talk about how much room was on the
other side of the car. Y ou know, | might have asked
them for more detail.

But that aside, yeah, the police
report seemed to corroborate what | saw in the video
| think is the best answer to your question.

Q. Okay. Would you have the same opinion if

you learned that the reasons the officers blew their

. Page 213
Q. Okay. Now, you were asked a question

earlier if an officer hasaright to ask a person to
get out of their vehicle on atraffic stop. Do you
remember that question?

A. Yes

Q. Okay. Andyou answered -- you
initially -- I mean, you subsequently answered yes.
Do you remember that?

A. Ido.

Q. Now, isthere-- sorry. Istherean
absolute right for an officer to demand a person out
of their vehicle for any reason?

MS. McGEE: Objection. Incomplete
hypothetical.

THE WITNESS: No, there's not an absolute
right. In order to order someone out of the vehicle,
the officer is going to have to detail the factsin
their statement or in their report asto why it was
required for that person to get out of the vehicle,
and | gave the four most likely reasons.

One, it could be an officer safety. |
need you to step out for officer safety, but it's not
enough to just say officer safety. You need to
explain what the dangerous situation you saw when you
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1larrived at the vehicle and why moving them out of the | *|qualifications. That's not my specialty.
2| car might be the better choice. 2 But when | sit down morein a
s Or because you're going to do a Terry 3| classroom setting -- or | also conducted firearms
4|stop, and you're investigating acrime, and | can't 4|training simulators for the officers that worked
5|do that with you sitting in the vehicle right here, 5|under me, so in that case, | took a more hands-on
61you know, and you might have to explain why. 61role, and it's more to guide them and direct them as
! Or it might be because you want to 71to why are you using force? Do you have any
8|search the car. Again, rules of search and seizure 8| aternatives to the use of force? And if not, what
9 9
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vary. The Courts sway back and forth asit were, but
there might be legal reasons why you are able to
remove someone from avehiclein order to search it.
And then lastly, it might be because
you're going to make an arrest, and | think that's
what we came to -- it's probably the closest
conclusion to what was happening here in this scene,
that Officer Davis did decide to make an arrest.
Yes, | would have liked to see him
explain alittle bit better, but | think his
intentions were clear or at least, let's say, when he
wanted him out of the car, it seems clear he wants
him out of the car, and then when he puts the
handcuffs on, that seems very clear that it's an
arrest situation because he's not getting the
information that he wanted. So in answer to your

levels of force can you use? So, then, | would get
into what's reasonable, necessary and proportional .
Those would be my focus when we talk about use of
force.

So | leave the physical training to
other officers and sergeants, but it's great to have
acommander explain to you or for me to explain to
the officers my expectations of how | want them to
use force and what's appropriate to use force and
when and then how to document your actions and then
the necessity for those actions in later reports, so
that would be my focus on use of force.

Both with Seattle Police Department,
and that's a great question that you asked as we move
into Oregon State University Police Department,
again, being the number 2 at who was reviewing all of
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question -- so | gave those four possibilities.

In answer to your question, thereis
no absolute right of an officer just to order someone
out of acar. You need to have alegal reason and a
justification for doing so.
BY MS. SHAMBEE:

Q. Okay. You were aso asked earlier about
your use of forcetraining. Do you remember that
guestion?

A. Yes | do.

Q. Inyour CV, you've stated that you've had
some use of force training within your career, is
that true?

A. Yss itis.

Q. Okay. Andasa--let'ssee. Andin
20 -- as alieutenant for the Oregon State University
Police Department, you stated that you've trained
employees on use of -- force and procedures, is that
correct?

A. Thatiscorrect.

Q. Andwhenyou say "force," do you mean use
of force?

A. Wehad a sergeant that did actual physical
training. Again, not trying to overstate my

. . . Page 217
their actions, it's great for me to be able to set my

expectations for them as well asto give them the

legal guidelines asto why I'm stating it thisway.

I'm not just making things up. I'm relying on court
decisions. I'm relying on Supreme Court Graham v.
Connor and, you know, Tennessee versus Garner, so I'm
giving those legal guidelines, my expectations, and

then what the chief wrote in the manual, so you
combine all these things together, and that's to me

what forms an effective training section.

But my specialty would not be how to
necessarily apply awrist lock but why do you apply
the wrist lock and what are you trying to accomplish
in that use of force.

Q. Okay. Andwould that be the same for the
force investigation lieutenant in 2016 and 2017 when
you were responsible for the analysis of officers
use of force during arrests?

MS. McGEE: Objection. Form.

THE WITNESS: Not exactly. Sowhen | held
that position, again, | reviewed -- there'sfive
precinctsin the city of Sesttle, and | was the force
lieutenant for the East Precinct, so let's say
one-fifth of the patrol officersin the department,
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1land my job in that was to review their use of force 11explained now, would that be similar to what you did
21and then to make recommendations about whereto go | 2 |as the watch commander for the Seattle Police
3| next with their use of force, so | wouldn't call an 3| Department in 2019 and 2021 when you stated that |
4| officer aside usually. 99 percent of thetime, I'm 4| conduct the use of force, collision complaint and
5| not going to call them in one-on-one and discuss 5| pursuit reviews for my staff?
6\their use of force, but I'm going to write a report 6 A. Yes. It'ssimilar but different. There's
’Ithat details why their use of force was appropriate Islightly different responsibilities that occur there.
81and how it accomplished it was reasonable, necessary | |Overal, | -- at that point, I'm taking a more
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and proportional. | want to know did the officer
have legal authority to be where they were and did
they have lawful purpose, what are they trying to
accomplish as alaw enforcement officer, so those are
the things | would review.

And, now, when | found mistakes or
errors or even excessive force, then | have -- that
opens up avariety of other responsibilities, soin
one case, | found an officer had used excessive
force, so | go to the precinct captain. | show him
the video, explain why thisis excessive force and
that it needs to be sent to our Office of
Professional Accountability, and the officer
needs -- we need to investigate this fully, right.

So that's one option.
Another option, | might seek training.

hands-on approach than as the force investigation
lieutenant, so therolesare similar. The
responsibilities are dightly different, but the end
result isthe same. We're making sure that those
officersin the Seattle Police Department are using
constitutionally approved uses of force and that they
have the proper training, guidance and, if necessary,
discipline in order to make sure that we're upholding
constitutional standards and that we're not using
force inappropriately.

Q. Okay. And, then, again, also -- isita
training cadre for the Seattle Police Department?

A. Cadre.

Q. Okay. 2005 to 2021 where you stated,
amongst other things, that you've done training and
integrated tactics and use of force.
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Thisisabrand-new officer. They have, obvioudly,

misapplied the tactic. They weren't maliciousin
doing it, but they don't know why they did it or how
todoit. Let'ssend them back to training to get
some of those experts that | mentioned before in how
to use a certain tactic.
Or | might say we need to document
this by memo, and | might have their sergeant tell
them, hey, instruct your officer here's what
department expectations are. Hereis my expectation
and the captain's expectation. Give them as
instruction, give them as training, document it in
their performance review and be aware of it for
future in case the problem crops up again, but if
they -- it was just a simple mistake and they
understand why, then maybe we can monitor their
performance and make sure it doesn't happen again.
So sorry for the long-winded answer,
but that's a very microcosm of what | did as the
force investigation lieutenant when I'm reviewing all
the officers use of force and then how to handle
those uses of force.
BY MS. SHAMBEE:
Q. Okay. And would that -- what you just

. o Page 221
A. That'scorrect. Sointhetraining cadre,

what you are doing is you're taking those elements of
the manual, the Seattle Police Department Manual, and
you are now applying them to real-world training
environment. What you're trying to do isre-create
in possibly an outdoor/indoor setting, you're trying
to re-create those situations that might occur
actually out in the street.

One of those, let's say, might be a
traffic stop, and what to do when someone refuses to
provide their information or refuses to cooperate.
It might be what to do when you're faced with |ethal
threat. It might be what to do when you come across
asuicidal person. What level of force can you use
there, so what you're doing is applying those
theoretical concepts, those -- with the backing of
the court and the police department manual, you're
now combining that in atraining environment in order
to have the officers have the experience of actually
working through these problems in atraining
environment. That's where we learn, and then they
can hopefully use those tactics when they're in the
real-world environment, and they think -- and their
body and mind says, oh, yeah, I've been through this

Bridges Court Reporting

Page: 56 (218 - 221)





David Sweeney O'Brien v. City of Chicago
Page 222 Page 224

1before, and here's how | can be successful and do it 1Imight give -- | might give arecommendation. | might
2|again. 21say, hey, the officer overstepped here, but it's due

s So that's what the training cadreis 3|to lack of training. Or this officer overstepped

4]all about is designing those elements to simulate 4land, clearly, thisis a problem for them, and -- and
5|real-world environments so that the officers keep 511 would recommend some form of discipline and/or

6| themselves and the public safe while still completing | © [training.

’Itheir law enforcement objectives. ! | don't think | -- yeah. | don't

8| Q. Okay. Inyour past, have you ever served 81think I've ever recommended anyone be fired, so
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on ajury for an excessive force case?

A. No, | have not.

Q. Haveyou ever worked as ajudge in any
capacity on an excessive force case?

A. No, I have not.

Q. Okay. Haveyou testified before on an
excessive force case?

A. | have never testified in a court of law or
by deposition in an excessive force case.

The only statements or investigation |

can remember in excessive force would be internal
investigations to the Seattle Police Department based
on an officer's use of force, but, again, those are
not judiciary bodies. They're from within the police

that's the closest in answer to your question. It's
possibly advising someone who did have that final say
in the discipline to be imposed, and even then, the
precinct captain wouldn't -- it would, ultimately, be
the chief of police after a Loudermill hearing to
determine ultimate discipline for the officer.

BY MS. SHAMBEE:

Q. Wouldit -- have you ever made a
determination of whether or not an officer used
excessive force?

MS. McGEE: Objection. Form.

THE WITNESS: Yes. | canthink of afew
timeswhere | felt clearly the officer used excessive
forceand --

23| department. 23|BY MS. SHAMBEE:
24| Q. Haveyou ever had to make adetermination  [?*| Q. And what would --
Page 223 Page 225
of any sort of -- I'm just trying to think of the A. Goahead. That'sit.
right word -- consequence of an officer using Q. I'msorry.
excessive force? A. | canthink of afew timeslike that, yes.
MS. McGEE: Objection. Form. Q. Andwhat helped you in determining whether
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THE WITNESS: | got the second half of
that. Havel ever done -- but | missed the first
half. Havel ever judged?

BY MS. SHAMBEE:
Q. No, no, no. Haveyou ever had to givea
consequence of an -- to an officer that has
been -- strike that. | think I'm saying that wrong.
Have you ever had to make the
determination of what the consequences will beif an
officer used excessive force?

MS. McGEE: Objection. Form.

THE WITNESS: | understand. No, | have
not. | have not been in the position of recommending
discipline or consequences. No, | can't think of
anything like that.

The only thing I can think of was that
I might have advised, let's say, a precinct captain
that might come to me and say, hey, I've read your
report, what do you think should happen here, so I'm
not -- but I'm still not the decision-maker there. |

or not an officer used excessive force? Like what
from your investigation helped you come to that
conclusion?

MS. McGEE: Objection. Form.

THE WITNESS: Certainly, my training as
someone who has been trained in constitutional use of
force. Certainly, my experience. 14 yearsasan
officer, 21 years as a supervisor or commander for
other police officers, | definitely rely on my
experiencein policing. Also, the training that I've
been provided at whatever rank as well asthe
training | provided to others.

| am abeliever in department policy.
I'm a believer in constitutional policing, and | try
to combine those with real-world situations in order
to guide and train officers in the best way to keep
themselves safe and keep the public safe and have
their case stand up in courts and not be subjective
to excessive force complaints.

So there's alot that I'm looking at
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1land using in order to make a determination, and, 1 A. Oh,I'msorry.

2|again, it might be my own determination, but then 2l Q. That'sokay.

3|redlizing and seeing it and knowing what it is, and s But would you -- when making the

4|then making the correct notification generally tothe | 4|determination whether an officer used excessive

5| Office of Professional Accountability, the cops that 5|force, would you look at the situation itself or the

6| palice the cops, and to say here we have a problem, 6| procedures that were used and the officers' action at
“land let them take it from there, and sometimes | Ithe time in order to make that determination when you
8 might provide a statement or | might provide an 8|did makeit?
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interview and talk about what | saw and why that was
aproblem, but in general, then, the chief and the
precinct captain pretty much would take over at that
point.

BY MS. SHAMBEE:

Q. Okay. Using al of that, would you make
that determination based on the actions of the
officers at the time or what would you base it on? |
think that's more direct to what | meant to ask.

MS. McGEE: Objection. Incomplete
hypothetical. Form.

THE WITNESS: It isoften said -- and this
isin our police manual and I've seen it in other
manuals, too, and I've seen it from the courts, that
the review of use of force needsto be from the
standpoint of areasonable officer, and it shouldn't

MS. McGEE: Objection. Incomplete
hypothetical. Form.

THE WITNESS: Yes. What you said makes
sense. You'regoing to rely on your training,
experience. You are going to look at the police
reports, the statements, the Arrest Report, and if
you have video, you are going to use that, too, and,
hopefully, this answers your question. Y ou are going
to take all those elements as well as your own
training and experience and knowledge in order to
make recommendations about the best way to handle
what it was that happened.

BY MS. SHAMBEE:
Q. Turning to this case here, did you see any
de-escalation tactics employed?

MS. McGEE: Objection. Form. Foundation.
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be from those who have the benefit of 20/20

hindsight.

What does that mean? When I'm sitting
down at adesk and | push play on the video and I'm
reading that police report and following along with
what happened, it's very easy -- it might not be very
easy, but let's say it's easier for me than the
officer who is on the street in the heated moment
trying to figure out the right thing to do and the
best thing to do in order to accomplish their
objective, remain constitutionally sound and keep
themselves and the public safe.

So having been in those situations
myself, | think it's very important that | remember
what it'sliketo be an officer in asituation and to
make decisions about how to handle something, and
then it becomes doubly important for me as a police
commander, atrainer or awatch commander or aforce
review lieutenant to communicate that to the officers
that | work with in order to keep themself safe, both
politicaly, civilly and criminally.
BY MS. SHAMBEE:

Q. Okay. | don't think that my gquestion was

answered.

Page 229

THE WITNESS: I'm going to look back at my
report on that because | talked about that, so let's
make sure we're all on the same page here aswhat |
want to talk about. Okay. Insection N, g,
subsection g, | wrote -- | won't read this whole
thing, but "The Chicago Police Manual requires
de-escalation in order to prevent or minimize the use
of force." That isvery common. That's the same
with Seattle, Oregon State University, obvioudly,
Chicago and darn near any other reasonably
professional police department that 1've ever seen,
that's exactly why you put that section of
de-escalation in there.

So some of the things that they
suggest is using time, and we talked about how
OBrienis, basicaly, told he'sunder arrest a
minute into the stop, and he's going to be forcefully
removed, so time, the officers definitely did not use
time to their advantage.

Distance, | talked about distance when
the firearm was being drawn. That's not necessarily
what distance in de-escalation talks about. It's
really -- let's say there'sasuicidal subjectina
room. Do | need to be right next to them in order to
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communicate with them? No. Distanceisyour friend

there. So back around the corner, communicate with
them. It keeps yourself safe and keeps the subject
safe. That'sreally what it's talking about there.
So on atraffic stop, | didn't see much element of
distance that was gained or that could be gained by
the officer.

| talked about some officer-safety
things, but that's not really -- really here.

Number 3, positioning, and this plays
into the idea of when we're going to use enough force
to get him out of the car. The positioning is
clearly important, and Brown seemed to be applying
the main level of force to get him out of the car,
and he pulled from the passenger side to pull him
over the center -- the center console of the car and
out the passenger side, so positioning could have
been very important here, and, again, you're
accomplishing your law enforcement objective and
still trying to do it safely, so positioning as far
as de-escalation goes would have hel ped.

In this case, if Brown and Davis are
both on the same side of the car and they take that
nice, easy step out of the driver's side, that

. _Page 232
the scene. We talked about the emotions that existed

between primarily Davis and O'Brien and how they
butted heads, which led to the use of force and the
arrest and the broken finger. If Sergeant Shrake had
been called to the scene earlier, possibly -- again,
we don't know this, but possibly there exists an
element of a supervisor coming to the scene to calm
things down because they can remain detached fromit,
and it helps to explain to the citizen, hey, I'm the
supervisor. I'm going to make sure things are done
correctly here. | just got here, so | don't know the
story what's going on. From what | understand, the
officersaretrying to arrest you. | know you
disagree with that, but right now, | need you to have
cooperation with the officers so that they can place
the handcuffs on you. Thereis no other option at
this point, so what | need you to do is do that, and
then you and | can stand here and calmly discuss
this, and | will listen to you, and | will hear your
side of this. Y ou would be surprised how far that
goes with a citizen who is uncooperative with the
police to have them feel, okay, here's someone that
understands. Y es, they're a police officer, but at
least they're the supervisor, and they're going to
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positioning is aform of de-escalation because

your -- it's the actions you take in order to avoid
hurting someone while still accomplishing your
objective.

Now, we get to warnings, and thisis
what | wrote. "In my opinion, thisis the category
of de-escalation that was almost completely missed
during this contact. There were numerous
opportunities to discuss the situation with O'Brien
inacam but professional manner." | rarely ever
saw that. | talked earlier | saw alittle bit from
Brown. He started to talk in a more conversational
tone, in amore persuasive tone, but they decided not
to use that anymore, and they moved away from it, and
they went back to force. Okay. Well, then, we're
going to force you out of the car.

In number 5 here, | talk about
additional personnel. If you call theright
personnel to the scene, it is definitely an element
of de-escalation. Again, what tactics are we using
in order to accomplish our law enforcement objective
without the use of force? In my experience, it's
very helpful to have a supervisor on the scene,
particularly one who is not emotionally involved in

Page 233

make sure things happen correctly, and they missed
that opportunity. It would have been great. In
fact, they call Shrake to the scene, and all he says
isyou're under arrest for not listening, and that
didn't really work.
My headphones just went dead. Can you

still hear me okay?
BY MS. SHAMBEE:

Q. Yes.

MS. McGEE: Yes.

THE WITNESS: Okay. All right. And |
think that -- effectively that -- that pretty much
ended it asfar as de-escalation efforts that might
have been successful.

BY MS. SHAMBEE:

Q. Okay. Would you -- you stated earlier --

A. Now, I'm not hearing. Just a minute.
Okay. Can | get avoice check?

Q. Canyou hear me?

A. Yep. | gotcha. Thank you.

Q. Okay. Sorry. We can strike that from the
record.

Do you think had Officer Brown and
Officer Davis attempted to extract Mr. O'Brien from
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the vehicle from the -- I'm sorry, from the driver's

side, there's a possibility that Mr. O'Brien may not
have obtained a broken thumb?

MS. McGEE: Objection. Incomplete
hypothetical. Speculation. Foundation.

THE WITNESS: Absolutely. And the best way
to think about thisis -- I'm assuming all of us have
driven acar at one point in our lives, and what's
the easiest way in and out of that car? If you are
going to be the driver of the car, clearly, it'sto
open the driver's door and step in. And when you
want to get out of the car, what's the easiest way
out of that car? It'sto reopen the driver's door
and step back out. It'sthe quickest, easiest way to
get in and out of that car.

Now, if we examineif you're the
driver of the car and you have decided to enter and
exit from the passenger side, you just created a much
greater difficulty for yourself.

One, there's distance, so the driver's
sideisthreeto four feet, five feet possibly even
away from the passenger side, so, now, you've got
greater distance that you have to cover.

Y ou have to get over that transmission
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this point because that didn't happen, but,

certainly, the way you described it, Ms. Shambeg, is
correct. There's much greater possibility being
injured going out the passenger side than thereis
the driver'sside. We don't know what would have
happened on that driver's side, but at least you

didn't have to drag someone the width of acar,
across the center console, across the transmission,
the gearshift, out the passenger side, out the door
and then down to the ground. That's a much harder
way to travel and much more likely to injure someone.
BY MS. SHAMBEE:

Q. Would you agree that extracting a person
out of the vehicle -- out of the vehicle from the
driver's side, out the passenger side may require
more force than if you would have just taken them out
of the driver's side?

MS. McGEE: Objection. Incomplete
hypothetical.

THE WITNESS: Absolutely. If --
BY MS. SHAMBEE:

Q. I'msorry.

A. 1 wasjust thinking -- thinking to myself.
So in answer to your question, yes, absolutely.
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hump. Y ou have to get around that gearshift. You

have to move your body over that center console and
somehow you have to get your legs and body out from
under the steering -- in and out from under the
steering wheel. Much more difficult situation.

So, hopefully, I'm answering your
question. The reason the driver sideis so
convenient for the arrest is because that's where
he's sitting, and to me, it seems quite likely
unless -- unless a big struggled ensued outside that
if you pull him out of the car, the ability for both
officersto each have an arm under control, whether
handcuffed or not, again, if each officer has an arm,
you've accomplished several thingsthere. You've
limited the ability of the person to move and to
assault you. You've limited their ability to grab a
weapon, and you have limited their ability to resist
you further. He might still be ableto resist. I'm
sure that's a great possibility, but at least you've
increased your advantage by having both officers on
the driver's side that quick, easy exit from the
vehicle.

And who knows? O'Brien might have
made it very difficult for them. We don't know at
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And why do | say that? Because the

distance from the driver's seat to the ground is only
amatter of afew feet. If someoneis cooperative,
all you haveto dois step down. If someoneis
uncooperative, what you have to do is get their hands
off the steering wheel. Again, we talked about
handcuff, not handcuffed. There was opportunities
for both in this case, but then to use that force to
pull them out of the vehicle and down to the ground.
Now, it could be that they stay on
their feet, but if it looks like they're still
resisting and/or they want to run or they want to
assault the officer, perhaps down to the ground, that
might be the safest place to accomplish your
objective there.
To go out the passenger side just
presents so much -- and this gets to your question.
There's so much more force that's required to -- just
the laws of physics. To move out of the driver's
seat down to the ground, very easy to do. | talk
about how difficult it isto move from the driver's
seat across that center console, across the passenger
seat and out the door and down to the ground,
So -- and think of the position that the body, the
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11 human body, in this case, Mr. O'Brien's body, was in Liground.
2| as he's extracted from the car. Thefirst thing that 2 So was that necessary? That's one of
3|is grabbed on to appears to be his arms, possibly the 3|the things the law asks us to examine. Wasiit
4handcuffs. I'm not sure, but he's pulled, and then 4necessary to do what you did? | would say in this
5|come the arms across. Now, the body comes across, 5|case, it was unnecessary, especialy when there was
61and then finally, the bottom and the legs, and 6|such an easy -- | won't say easy. Let metake that
71to -- | don't know how tall Mr. O'Brienis. Let's "Iback. If Mr. O'Brien wasresisting, it is still hard
8|say he's 5-6 or 6 foot, whatever the case might be, 8/to get someone out of acar, but | can tell you this.
91 but to then -- you are going to have to require much !1t's definitely easier to do it out of the driver's
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greater force to pull him out of that driver's seat
across those obstacl es through the passenger seat and
down to the ground. The force required must have
been quite great.

Q. Andwould you say areasonable officer
would have employed that tactic in order to extract
him from the vehicle as opposed to taking him out of
the driver's side?

MS. McGEE: Objection. Incomplete
hypothetical. Form.

THE WITNESS: When -- when the U.S. Supreme
Court gave guidelines to police departments across
the country under Graham, they said what you want to
look at in order to determine the legality of the use
of forceisyou look at it from the standpoint of the

door and safer, so, therefore, this would be the more
proportional use of force based on the amount of
resistance that Mr. O'Brien was offering, so that's
what | would say.
MS. SHAMBEE: | have nothing further.
REDIRECT EXAMINATION

BY MS. McGEE:
Q. | have acouple of follow up.
A. Sure.

Q. A couple minutes ago, you said something
about the law of physics. Would it be afair
statement you're not an expert in physics?

A. That would be afair statement. | am no
physics expert.

Q. Allright. Got it.
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reasonabl e officer, and the reasonabl e officer

considers how severeisthe crimethat I'm
investigating here. Number 2, am | in danger? Is
anyone else in danger by the actions that the suspect
isdoing here? And then number 3, are they trying to
escape or are they actively resisting me? In other
words, are they assaulting me in order to make their
escape? So the reasonable officer takes all these
factors into consideration and then comes up with an
appropriate level of force, and that's for the trier
of fact to then determine to say yes, that was
reasonable to do what you did.

| think it was very reasonable if the
officers decided to both be on the driver's side and
to extract Mr. O'Brien out of that driver's side and
to then complete their arrest.

| find it very unreasonable to say
we're going to get you out of the car and here's how
were going to do it. We're going to pull with great
strength and force, and we're going to -- not going
to take you out the driver's door. We're going to go
across that center console and across the passenger
seat, and we're dragging you, basically, head first
by your arms out of this vehicle and then down to the

Page 241
All right. When you were talking

about the body-worn cameras, that's -- you were
talking about your personal experiences with
body-worn cameras, right, in Washington and Oregon?

A. Aswell aswhat I've read from other
departments, and |'ve seen body-worn cameras from
other departments across the United States, and some
of those cases that you see on my CV there, and,
again, | probably -- let me also say this. |
probably will not know the technical knowledge that |
do know from SPD and Oregon State University. There
are different body camera systems. There are
different manufacturers, and there might be different
methods of activating or using them, so what I've
talked about before was I'd say probably most germane
to Seattle and Oregon State University, athough |
saw very similar things from the cameras that the
officers were wearing there at the -- in the city of
Chicago. Therewasthat activation. There's moments
of silence, and then, finally, the audio kicksin, so
that seemed very similar to what I'm familiar with.

Q. Soyou've not been trained on how the
Chicago body-worn cameras work, fair statement?

A. Thatisafair statement.
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11 Q. Okay. And not -- so you do not know the 1|conducting this traffic stop activated their
2| specific model of camerathat the officers had, 2| body-worn cameras, and there's probably not much more
3|correct? 3 |benefit that I'm going to get from learning about
4 A. That'scorrect. | do not know what camera 4|those cameras or finding the brand or, you know -- |
5|they had. 5|could aready see that there was adelay for the
61 Q. Andyou don't know about any of the Chicago 6|sound activation. 1'm not going to determine how
7| Police Department policies for the body-worn cameras? | 7|they dock those or what they do with the video
8| A. Itseemstomethat | did read about the 8| afterwards.
° 9 What | know is that the videos were

requirement to use the cameras because | was looking
for thein-car camera, and that's when | came across
the section. | believe they might be in the same
section of the police manual where it talks about
in-car and body-worn, so | couldn't quote it to you.

| don't have agreat handle on it, but | do remember
the requirement for body-worn and in-car.

Q. Everything that you read from the Chicago
police directive website you put in your report, is
that right?

A. No, | didn't put everything in there
because it takes awhile to find the sections that
you're looking for, so sometimes | might have read
sectionsthat | didn't find applicable to our
discussions today.

Q. Okay. Well, everything applicable to our

reported. They were uploaded to the department
website and then provided to Plaintiff's counsel who
then provided them to me, so -- and it wasn't really
germane to the questions that | posed and that |
understood from this case that we're talking about.
So in answer to your question -- I'm
getting back there -- there might be things that |
review as part of this case, and to me, they weren't
the most relevant or the most necessary to get into.
I'll give you another example --
BY MS. McGEE:
Q. | don't actually need another example.
A. Okay. All right. That'sfine.
Q. I'mgoing to ask you another question.
So you have no information about how
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discussions today, you put in your report, isthat a

fair statement?

A. 1 would say the things that | found most
applicable. | think that |eaves some room for things
that, you know, possibly | didn't consider at the
time or that upon later discussion or later review,
oh, you know, it isimportant to discuss whatever it
is, insert hypothetical here.

Q. Soif the special order for use of
body-worn cameras is not listed on your report, it's
probably likely that you never reviewed that?

MS. SHAMBEE: Objection. Form.

THE WITNESS: I'mfairly surethat | read
that section on body-worn cameras, and --

BY MS. McGEE:

Q. Why didn't you put that special order in
your report, then, as a document that you read?

MS. SHAMBEE: Objection. Argumentative.
I'm sorry. Objection. Argumentative. Form.

THE WITNESS: Asl| talked about, when
you're reviewing different sections of the manual,
you might come across things that you don't think are
germane to the case.

From what | saw, both officersin

. ) . L Page 245
the police department in Chicago stores their videos?

A. Thatiscorrect.

Q. Andwhen you were talking about how the
cameras work about whether you could mute them or how
long the rollback is, thisis all information that
you have from your personal experience but not
necessarily from any information you know about the
Chicago Police Department?

A. I'll say yesand no to that. Primarily
you'reright. Most of my knowledge comes from using
and being trained in the cameras in Seattle and at
OSU, but there are certain elements that | recognize
as I'm watching the body-worn camera. Y ou know, |
know what the timer is. | know what the delay
activation is and things like that, so there's some
elements that are similar, but most of it, you are
right, comes from Seattle and OSU.

Q. Allright. Sowhen you were talking about
your review of use of force when you were at the
Seattle Police Department, you were talking about how
for your use of force, you reviewed reports and video
and then formed some type of opinions about the use
of force. Am | summarizing your experience
correctly?
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11 A. It depends on the responsibilities of the 1lthat looks at the whole parking lot, it givesyou a
2| position. Some required more definitive 2|totally different perspective of what happened there
3| decision-making on my part, and others -- other 3|than what the body-worn cameras might show, so if
4|times, when | was reviewing force, | wasreviewing it | “|there'sthat outside video | just gave you a
5|for others, in other words, to give them abackground | 5|hypothetical, that can be very important, too.
6| of what happened and let them decide best way to 6 In this case, | am unaware of any
"Thandleit, so it depends on the exact job we're 7| other video, including in-car video of thisincident,
8|talking about. 8|50 certainly, the best things to look at were the two
9 9

Q. When you were reviewing force in Seattlein
your various positions, did you believe it was
important to watch the video of the incident?

A. Absolutely.

Q. Didyou believe it was important to watch
all the video that you could obtain from that
incident?

A. That'saninteresting question. Because
when we first started the video review lieutenant at
the direction of the Department of Justice, they
wanted every second of video reviewed from every
situation where force was used, at least higher
levels of force, and it became extremely cumbersome,
but | did what | wastold, and | got through it, and
you can imagine seeing the same incident nine times
in arow because there was nine officers there can

body-worn cameras from Davis and Brown.

Q. And I guess my question to you was about
your use of force experience when you were reviewing
use of force, not about thisincident. My question
is: You found it important to review all of the
video of the use of force incident whether it was
from the force officers, assisting officers,
surveillance cameras, in-car cameras, al of that
video was something that was important for you to
review?

MS. SHAMBEE: Objection. Form.

THE WITNESS: Wdll, that's a bit of a
complicated question, and let me seeif | can
summarize it correctly. | was ordered to watch all
video, so my job required me to watch al video, and
I'll be honest with you. There was alot of video |
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get tiresome and burdensome after awhile. What

about the video of the officer on traffic control who
was blocks away and | have to sit there and watch
their video? So --

Q. | mean, I'm not talking about -- I'm not
talking about an officer that's just securing the
scene from a couple --

A. Okay.

Q. --blocksaway. I'm talking about the
actual video from the force incident. Would you
agree that best practice would be to review all of
the available video from the use of force incident?

A. Inanswer to your question, exactly. To be
more specific, when you -- especialy looking at the
officersthat used force, those would be the best
videos to watch in order to determine appropriate
levels of force aswell as-- let mejust give a
dlight caveat here. If you have outside video that
gives an overall view, | mean, there's
some -- there's some difficulties arising with
body-worn. It's great in some ways, and other ways,
not so great.

But let's say something happened in
front of a 7-Eleven and you have that security camera

Page 249
did not find necessary. It showed nothing of the use

of force and was not germane to the investigation,
yet | watched it anyway.

So that'skind of my answer. Yes, |
find it important to watch all the video. There's
going to be some video that's more important to watch
than others, and | tried to give you a sense of some
of the videos and why something might be more
important than others.

But, certainly, watching video in
Seattle, it would be most important to watch the
video involving the officers using force or avideo
from overall that shows the use of force incident in
maybe a different perspective. Let's say a parking
lot or an in-car video or something like that. Does
that answer?
BY MS. McGEE:

Q. When you were reviewing force in Seattle,
you would never see that there was body-worn camera
video from aresponding officer and choose not to
watch it? You would watch it and then decide whether
or not it was helpful to your analysis?

A. | guesswe haveto define responding
officer. So let's say ahot call comes out and ten
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Ll officers respond but only five of them makeittothe | *|liketoreview it for accuracy then.
2|scene, so we have ten responding officers, but only 2 MS. McGEE: Okay. All right. Cynthia,
3|five that actually end up on the arrest, so -- 3|we're going to order. 1'm going to send you the
4 Q. |thought | wasclear. 4| exhibits. Where should | send the exhibits to?
5| 'A. --I'mgoingtolook at those five and not 5 THE COURT REPORTER: Can you send them to
6the whole ten. 6|Bridges?
7' Q. Yeah. |just want to talk about, like, 7 (Discussion had off the
8| people that are on the scene in the proximity of the 8 record.)
9 9
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use of forceincident. Let'sexclude al of the
people that are controlling the perimeter. People
that don't make it there. Like, people that are just
on scene for the use of forceincident. It'safair
statement that when you were in Seattle, you would
review all of those officers videos, in-car camera,
whatever was available and then determine which of
those videos were important or not important to your
analysis?

A. Absolutely. | would identify those and
highlight the sections so that, let's say, the
precinct captain could get right to the heart of the
matter. | would say look at this officer's video
from here to here, and that's going to be one of the
best views of the incident.

MS. McGEE: Gotit. All right. | have no

THE COURT REPORTER: Did you want E-tran or
PDF?

MS. McGEE: PDF.

THE COURT REPORTER: And then, Ms. Shambee,
did you want a copy?

MS. SHAMBEE: Yes. Sameway.
FURTHER DEPONENT SAITH NOT AT 4:56 P.M.
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additional questions.

MS. SHAMBEE: | have nothing based on that.

THE COURT REPORTER: And signature on this?

MS. McGEE: So --

MS. SHAMBEE: I'm sorry. Mr. Sweeney,
would you want to review the deposition or would you
waive signature?

THE WITNESS: It has been my experience
that sometimes there's small things that are not
captured correctly, but | don't really want to spend
that much time reviewing every word of this
transcript, so | would say this. If youor | or
defense counsel find something that seems out of the
ordinary or seems unusua --

MS. McGEE: So, sir, I'm just going to tell
you you have two options. One option isto waive
signature, which means that you trust the court
reporter to properly transcribeit. The second
option is you reserve signature, which means that the
court reporting agency will coordinate with you and
Ms. Shambee about the transcript, and you'll review
at that point. Those are your two options. You
reserve or you waive.

THE WITNESS: Understood. | guess | would
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eventual (1)
eventually (5)
everyday (1)
everyone's (1)
evidence (1)
exact (6)
exactly (10)
EXAMINATION (6)
examine (2)
examined (1)
example (4)
examples (1)
exceed (1)
excellent (1)
exceptions (1)
excess (1)
excessive (24)
excessively (2)
exchanged (2)
exchanges (2)
excited (1)
exclude (1)
excluding (1)
exclusively (1)
executive (2)
exert (4)
EXHIBIT (13)
Exhibits (3)
existed (1)
exists (2)

exit (10)
exited (2)
exiting (1)
expanded (1)
expect (1)
expectation (3)
expectations (4)
expected (1)
experience (34)
experienced (5)
experiences (1)
experiencing (1)

Expert (41)
expertise (4)
experts (1)
expire (1)
expired (1)
explain (24)
explained (1)
explains (1)
explanation (6)
explanatory (1)
expletives (1)
exposition (1)
extend (1)
extended (1)
extensive (1)
extra (5)
extract (8)
extracted (1)
extracting (2)
extraction (9)
extraordinary (1)
extremely (3)
eye (3)

eyes (2)

<F>

face (3)
faced (1)
face-to-face (2)
fact (15)
factor (5)
factors (1)
facts (15)
faculty (1)
fails (1)
failure (4)
fair (31)
fairly (10)
fall (1)
familiar (9)
family (3)
far (13)
farther (2)
fashion (1)
fast (3)
faster (1)
fatality (2)
fault (1)
favorites (1)
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Federal (7)
feel (8)
feeling (3)
feelings (2)
feels (2)
feet (6)
felony (2)
felt (12)
field (3)
fight (2)
fighting (6)
figure (1)
file (3)
filed (1)
files (2)
film (5)
final (2)
finally (2)
financially (1)
find (13)
finding (1)
fine (9)
finger (1)
fingers (1)
finish (4)
finished (1)
fire (4)
firearm (34)
firearms (10)
fired (4)
first (29)
fish-eye (1)
fist (1)
five (13)
flexed (1)
flexing (1)
floor (1)
flow (9)
focus (5)
focusing (1)
follow (2)
following (1)
follows (6)
fond (1)
foot (5)
footage (3)
force (156)
forceful (1)
forcefully (3)

forcible (1)
forcibly (4)
forcing (3)
foregoing (2)
forewarning (1)
forgot (1)
form (97)
formal (1)
formed (2)
former (1)
forming (4)
forms (1)
formulate (1)
forth (7)
forward (1)
found (19)
foundation (12)
Four (11)
four-hour (1)
fourth (1)
fraction (1)
fracture (1)
frame (2)
framing (1)
FRCP (1)
free (4)
freey (1)
friend (2)
front (18)
frustration (1)
fucking (1)
fulfilling (1)
full (5)
fully (1)

fun (1)
further (9)
future (2)

<G>
G03-02-01 (1)
gain (7)
gained (2
game (1)
Garner (1)
gas (1)

gear (1)
gear shift (3)
General (23)
generally (7)

geographic (2)
germane (5)
gestures (1)
getting (13)
give (46)
given (20)
gives (5)
giving (13)
gad (1)

go (59)

goal (2)
goes (6)
going (181)
good (17)
Google (2)
gotcha (1)
government (1)
grab (5
grabbed (3)
grabbing (4)
grabs (2)
graduate (1)
graduated (1)
Graham (2)
grasp (1)
great (18)
greatened (1)
greater (7)
greatest (1)
grew (1)
grievable (1)
grieve (1)
grocery (1)
ground (22)
grounds (4)
guess (15)
guesswork (1)
guidance (1)
guide (2)
guidelines (7)
gun (7)
gunfight (1)
gunman (1)
guns (4)

guy (3)
guys (1)

<H>
half (4)

halfway (1)
hammer (1)
hand (16)
handcuff (9)
handcuffed (25)
handcuffing (9)
handcuffs (16)
handful (1)
handgun (3)
handle (7)
handled (2)
hands (28)
hands-on (10)
hang (1)
hanging (1)
happen (8)
happened (13)
happening (3)
happens (2)
happy (2)
harassed (1)
harassment (7)
hard (6)
harder (1)
head (6)
headphones (1)
heads (1)
healthy (1)
hear (14)
heard (15)
hearing (8)
hears (1)
heart (1)
heated (7)
heavily (1)
held (1)

help (9)
helped (5)
helpful (4)
helping (1)
helps (1)
hereinbefore (1)
hereunto (1)
hey (25)

Hi (1)

hide (3)

high (5)
higher (1)
highlight (1)
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high-speed (2)
high-stress (1)
highway (3)
hindsight (1)
hire (1)
hired (5)

hit (1)
hitting (1)
hold (5)
holding (6)
holds (2)
holster (4)
holstered (1)
holsters (1)
honest (3)
honestly (2)
hooking (1)
hope (2)
hopefully (4)
Horn (22)
hot (1)

hour (4)
hours (6)
house (4)
human (8)
hump (2)
hundreds (4)
hurt (4)
hurting (3)
hypothetical (18)

<|>

Idaho (3)
idea (14)
Ideally (2)
ideas (3)
identical (1)
IDENTIFICATION
4

identified (2)
identify (4)
identifying (2)
identity (1)
ignored (1)
IL (2

illegal (2)
ILLINOIS (8)
images (1)
imagine (2)

immediately (2)
impatient (1)
implemented (1)
importance (1)
important (35)
imposed (1)
impossible (2)
impression (1)
improper (2)
inability (2)

inappropriately (1)

in-car (16)
incentive (1)
Incident (31)
include (5)
included (4)
includes (2)
including (3)
Incomplete (10)
incorrect (7)
increased (1)
increasing (5)
incredible (1)
INDEX (2)
indicate (11)
indicated (1)
indicates (1)
indirectly (1)
individual (2)
individuals (4)
inferior (1)
inform (3)
information (34)
informed (2)
infraction (2)
initial (8)
initially (4)
initiate (3)
initiating (4)
injure (6)
injured (6)
injury (7)
inquest (1)
insert (2)
inserting (1)
inside (1)
instance (1)
instances (1)
instituted (2)

instruct (5)
instructed (6)
instructing (5)
instruction (3)
instructions (1)
instructor (9)
instructs (3)
instrument (3)
instruments (8)
insurance (26)
insured (1)
integrated (2)
intended (2)
intending (2)
intent (3)
intention (1)
intentions (1)
interacted (1)
interacting (2)
interaction (5)
interactions (1)
interest (1)
interested (1)
interesting (8)
interference (1)
interfering (1)
interior (1)
internal (2)
Internet (2)
interpret (1)
interpretation (2)
interrogatories (1)
intervening (1)
intervention (10)
interview (3)
intoxicated (3)
introduce (1)
introducing (1)
investigate (4)
investigating (4)
investigation (6)
investigations (1)
invoice (1)
invoices (1)
involuntarily (1)
involve (2)
involved (12)
involving (2)
Irrelevant (2)

issue (9)

issued (2)
issues (1)
issuing (5)
items (2)

its (3)

<J>

jail (1)

job (11)

jobs (1)

join (1)

joint (5)

jolt (1)

judge (1)
judged (1)
judiciary (1)
July (3)

jump (1)
jumped (1)
jumps (1)
June (1)
JUNEITHA (5)
juneitha@shambeelaw
.com (1)

jury (2)
justice (4)
justification (1)
justly (1)

<K >

keep (23)
keeping (1)
keeps (7)
Kent (1)
kept (2)
keys (5)
kicking (1)
kicks (1)
kill (1)
kind (15)
King (1)
knew (3)
knife (1)
knock (1)
know (164)
knowing (2)
knowledge (11)
knows (2)
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<L>

lack (5)
lacks (1)
laid (1)
lane (1)
language (5)
large (6)
larger (2)
LaSalle (1)
lastly (1)
late (1)
latest (1)
LAW (48)
lawful (11)
lawfully (1)
laws (3)
lawsuit (3)
lawyer (1)
Lawyers (2)
laying (1)
lead (1)
leaders (2)
leadership (1)
leads (1)
learn (1)
learned (1)
learning (1)
learns (1)
leave (17)
leaves (2)
lecture (1)
led (6)

left (24)
legal (21)
legality (1)
legs (2)
length (1)
lengthy (2)
lens (1)
lethal (3)
letting (2)
level (11)
levels (3)
leverage (1)
license (29)
lie (1)
lieutenant (11)
life (2)

light (7)
lights (15)
liked (11)
likelihood (1)
Likewise (1)
Limited (4)
limiting (2)
limits (1)
line (6)

lines (2)
lingo (1)

list (14)
listed (4)
listen (3)
listening (4)
listing (1)
LITIGATION (3)
little (26)
live (1)

lives (1)
living (2
LLC (1)
local (2)
located (1)
location (2)
lock (2)
logical (1)
long (28)
longer (11)
long-range (3)
long-winded (5)
look (36)
looked (16)
looking (22)
looks (10)
loop (1)
looped (1)
lose (1)
losing (1)
lost (1)

lot (43)

loud (3)
louder (1)
Loudermill (1)
love (1)

low (4)
low-level (4)
lunch (2)
lunchtime (1)

lying (1)

<M >

mad (1)
Madam (1)
Maggie (1)
Main (4)
maintain (2)
maintained (1)
maintaining (1)
making (14)
malicious (1)
maneuver (1)
manipulation (5)
manner (2)
manual (21)
manuals (2)
manufacturer (1)
manufacturers (1)
map (1)
Maps (2)
March (4)
mark (10)
MARKED (7)
Mars (2)
Master's (1)
match (3)
matched (1)
material (1)
matter (11)
matters (3)
maximum (1)
McGEE (162)
mean (34)
meaning (1)
means (11)
meant (4)
mechanism (1)
medical (2)
meet (1)
meetings (2)
meets (2)
members (1)
member's (3)
memo (9)
memory (1)
mental (1)
mention (4)
mentioned (5)

mentioning (1)
mentions (2)

met (3)

method (5)
methods (2)
MICHELE (3)
michele.mcgee@cityof
chicago.org (1)
microcosm (2)
middle (2)

miles (1)

mind (13)

mine (1)
Minimize (2)
minimum (1)
minor (3)
minute (29)
minutes (16)
minute's (3)
misapplied (2)
misapply (1)
misinterpret (1)
misinter pretation (1)
misper ception (1)
missed (4)
missing (4)
misstates (2)
mistake (1)
mistakes (1)
mistitled (1)
mistook (1)
misunderstand (1)
misunderstands (1)
misunderstood (1)
mix (1)

mixed (1)
mobility (1)
model (6)
modern (1)
modest (2)
moment (10)
moments (2)
money (3)
monitor (1)
Montana (2)
month (1)
morning (2)
mother (2)
motion (1)
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motions (1) noncompliant (2) OFFICE (4)
motivation (1) nonhandcuffed (1) OFFICER (260) <P>
motor (4) nonverbal (1) OFFICERS (194) p.m (8)
motorcycle (1) normal (1) officer's (14) Pacific (2)
motorist (21) normally (1) officer-safety (8) packet (1)
motorists (2) North (3) officially (1) padded (1)
move (113) NORTHERN (3) Oh (12 PAGE (7)
moved (8) Northwestern (7) Okay (222) paid (3)
movement (5) Notary (1) old (2 pain (6)
movements (2) NOTE (6) once (6) park (5)
moves (6) notes (2) oncoming (2) parked (2)
moving (17) notice (2) one-fifth (1) parking (16)
multiple (2) notification (1) one-on-one (1) part (16)
municipal (1) notifying (1) online (9) partially (1)
municipality (1) noting (2) open (8) particular (5)
muscular (2) notoriety (1) opened (1) Particularly (3)
Mustang (1) nowadays (2) opening (1) parties (4)
mute (5) number (24) opens (2) partner (7)
numerous (1) operate (1) party (2)
<N> operating (1) pass (2)
name (3) <0> operation (1) passage (2)
Nampa (5) oath (1) operations (2) passenger (49)
narrate (1) obey (1) opinion (71) passenger's (1)
nation (1) object (13) opinions (9) passersby (2)
nationally (1) objected (2) opportunities (9) passes (1)
nature (4) objecting (1) opportunity (13) Passive (24)
near (1) objection (117) opposed (3) passively (1)
necessarily (4) objective (10) opposite (4) pat (2)
necessary (12) objectives (1) option (5) patrol (14)
necessitate (1) O'BRIEN (212) options (3) pattern (1)
necessity (1) O'Brien's (15) oral (2 pause (3)
neck (1) observation (3) Order (82) pausing (1)
need (51) observations (1) ordered (3) pay (2
needed (3) observe (1) ordering (4) PD (1)
needs (8) observed (1) orders (8) PDF (2)
negate (2) obstacles (3) ordinary (1) peek (1)
negative (2) obstructing (4) Oregon (35) peer-reviewed (1)
negotiate (1) obtain (1) organization (1) pending (3)
negotiated (1) obtained (1) organizations (1) people (46)
neither (2) Obvioudly (17) original (5) Pepper (3)
never (33) oC (9 osuU (2 perceive (1)
never-ending (1) occur (3) outdoor/indoor (1) perceived (5)
Nevertheless (1) occurred (11) out-of-control (1) perceives (1)
new (3) occurs (2) Outside (6) perceiving (1)
nice (3) o'clock (3) overal (4) percent (6)
night (6) offense (2) overly (1) percentage (1)
nine (3) offer (4) overseeing (1) perception (1)
nodding (2) offered (1) overstate (1) perfect (1)
noncivil (3) offering (2) overstepped (2) perform (1)
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performance (4) pointing (4) printed (1) purports (1)
perfunctory (1) points (4) Prior (29) purpose (1)
perimeter (1) poked (1) prioritize (1) pursuant (6)
period (2) poking (1) prioritizing (1) pursued (1)
permanent (1) POLICE (279) prisoner (2) pursuit (7)
permitted (1) police-citizen (2) probably (44) pursuits (1)
person (39) police-community (2) | problem (12) push (2)
personal (3) police-involved (1) problematic (1) pushing (1)
personally (2) police-issued (1) problems (2) put (26)
personnel (3) police-officer (1) Procedure (3) puts (3)
person's (1) policies (1) procedures (3) putting (1)
per spective (7) policing (2) proceed (4) puzzling (1)
per spectives (2) policy (5) proceeded (1)

persuasive (1) politically (1) proceedings (2) <Q>
pertain (1) pondering (1) produce (3) qualifications (3)
pertaining (1) pops (1) produced (1) quality (1)
pgs (1) popular (1) Professional (5) question (99)
phone (3) portion (1) program (2) guestions (8)
phones (1) posed (1) progress (1) quick (9)
photographs (1) poses (1) progression (2) quickest (6)
photos (1) position (7) progressive (1) quickly (6)
phrased (2) positioning (5) promises (1) quite (13)
physical (23) positions (3) promote (1) quote (1)
physically (6) positive (1) promoted (1)

physics (4) possibilities (2) prone (5) <R>

pick (1) possibility (5) proof (7) racial (2)
picked (1) possible (5) proper (3) racially (1)
pinned (1) possibly (21) properly (2) raise (1)
pitch (1) postacademy (1) property (1) ran (2)
place (11) postpolice (1) proportional (4) random (1)
placed (4) potential (1) protect (4) rank (1)
placement (1) potentially (2) protective (2) rapid (2)
places (3) practicable (2) protests (1) rarely (1)
placing (4) practice (3) protocol (2) Rates (2)
plain (1) preceding (1) protocols (1) reach (5)
Plaintiff (18) Precinct (8) provide (20) reaching (39)
plaintiff-based (1) precincts (1) provided (14) reacquires (1)
plaintiffs (1) preparation (1) provides (2) react (2)
plaintiff's (3) present (2) providing (1) reaction (2)
plan (1) presented (1) proximity (1) reactionary (2)
planning (1) presents (1) pry (1) read (45)
play (1) press (2) public (8) reading (16)
players (1) pressure (5) publication (1) ready (1)
plays (1) pretty (16) pull (30) real (1)
please (11) prevalent (1) pulled (10) realize (4)
plus (1) prevent (4) pulling (12) realized (1)
pocket (1) previously (3) pulls (1) realizing (1)
point (87) primarily (7) punch (3) really (20)
pointed (15) primary (5) punching (1) realtime (1)
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real-world (4)
reapproaches (1)
rear (1)

reask (1)
reason (18)
reasonable (15)
reasonably (3)
reasons (11)
recall (21)
receive (2)
received (9)
recess (5)
recognize (1)
recognized (1)
recollection (5)
recommend (1)
recommendation (1)
recommendations (2)
recommended (2)
recommending (1)
record (26)
recorded (2)
recording (4)
records (3)
re-create (2)
recruits (1)
redacted (1)
Redirect (3)
reduced (1)
reengages (3)
refer (8)
reference (1)
referenced (2)
referencing (1)
referred (1)
referring (3)
reflect (1)
refocus (1)
refusal (3)
refuse (1)
refused (11)
refuses (10)
refusing (14)
regarding (2)
region (1)
registration (3)
rehandcuff (1)
rehire (1)
reholster (2)

reholstered (2)
related (2)
relations (2)
relationship (1)
relative (2)
Relevancy (2)
relevant (4)
relied (2)
reluctant (1)
rely (5)
relying (2)
remain (3)
remained (1)
remember (64)
remind (2)
remote (1)
remotely (3)
removal (3)
remove (23)
removed (8)
removing (7)
reopen (1)
reorder (1)
repeat (1)
repeatedly (3)
rephrase (2)
Report (88)
reportable (1)
REPORTED (2)
REPORTER (25)
reporting (1)
reports (15)
reposition (1)
represent (5)
representation (3)
reprimand (2)
request (4)
require (3)
required (21)
requirement (4)
requirements (1)
requires (2)
research (2)
reserve (2)
residence (2)
resist (4)
resistance (8)
resistant (1)
resisted (1)

resister (36)
resisters (1)
resisting (31)
resolving (1)
resort (1)
resorted (1)
resorting (1)
resorts (1)
respect (3)
respond (3)
responding (3)
response (3)
responsibilities (5)
responsible (3)
restate (1)
restrain (1)
restrained (1)
restroom (1)
result (11)
resulted (3)
resumed (1)
retained (10)
retainer (1)
retired (2
retirement (2)
returning (2)
review (28)
reviewed (20)
reviewing (13)
reviews (3)
rifles (1)
right (212)
RIGHTS (1)
rise (1)

risen (1)
Road (4)
roadside (1)
roadway (7)
roam (1)
Rodney (1)
role (2)

roles (1)
rollback (1)
Room (10)
rose (1)
roughly (1)
round (1)
row (1)
Rules (7)

run (6)

<S>

safe (17)
safely (4)
safer (3)
safest (3)
safety (12)
SAITH (1)
sake (1)
Sanchez (4)
satellite (1)
save (2)
saw (39)
saying (26)
says (20)
scared (1)
scenario (1)
scene (19)
School (1)
scope (4)
screaming (1)
screen (6)
scroll (2)
scrutiny (1)
se (D
search (9)
searching (2)
seat (14)
seated (2)
Seattle (60)
second (10)
seconds (13)
section (18)
sections (10)
securing (1)
security (5)
see (101)
seeing (9)
seek (1)
seen (22)
sees (3)
seized (1)
seizure (6)
send (7)
sensation (1)
sense (14)
sent (7)
separately (1)
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sergeant (21)
sergeants (1)
series (1)
served (4)
server (1)
service (1)
set (3)
setting (3)
settings (1)
settle (1)
settlement (1)
severe (1)
sexual (4)
SHAMBEE (157)
shape (1)
share (2)
sheets (3)
sheriff's (3)
shock (1)
shoot (10)
shooter (1)
shooting (2)
shootings (1)
Shoreline (1)
short (7)
shortcuts (1)
shorter (1)
Shorthand (1)
shot (2)
show (7)
showed (1)
shows (1)
SHRAKE (8)
sic (4)

side (57)
sides (2)
sidewalk (1)
sgn (2)
signal (1)
signature (5)
signed (1)
silence (1)
sily (1)
similar (17)
Similarly (3)
simple (9)
smply (2)
simulate (1)
simulators (1)

single (2)
Sir (4

siren (9)
sirens (2)

st (8)
sitting (5)
situation (29)
situational (1)
situations (4)
size (1)
skills (3)
skimmed (1)
skin (1)
dight (2)
dightly (2)
sow (2)
slowed (1)
slowly (1)
small (2)
smaller (1)
sober (1)
society (1)
solely (3)
solid (1)
somebody (1)
someone's (2)
somewhat (6)
soon (1)
sooner (1)
sorry (40)
sort (1)
sound (9)
sounds (6)
source (2)
space (3)
SPD (6)
speak  (4)
speaking (2)
special (5)
specialty (3)
specific (7)
specifically (14)
specifics (2)
specified (1)
Speculation (11)
speed (2)
speeding (2)
spend (1)
spent (1)

SPLAYT (4)
Spokane (8)
spoken (2)
spot (14)
spray (12)
squad (2)
Staff (2)
stamp (2)
stamping (1)
stance (1)
stand (7)
standard (4)
standards (6)
standing (7)
standpoint (2)
stands (2)
STAR (6)
start (11)
started (12)
starting (3)
starts (4)
state (71)
stated (11)
statement (33)
statements (13)
STATES (8)
stating (5)
station (2)
statute (3)
stay (5)
stayed (2)
staying (1)
steering (12)
stenographically (1)
step (19)
steps (1)
stood (1)
stop (99)
stopped (13)
Stopping (2)
stops (18)
store (1)
stores (2)
story (2)
straight (1)
Street (14)
strength (2)
stretch (1)
srictly (1)

strike (9)
striking (1)
stronger (1)
struggle (4)
struggled (2)
struggling (1)
studied (2)
study (1)

stuff (1)
stunning (7)
subject (11)
subjective (1)
subjects (1)
subject's (1)
submitted (4)
SUBSCRIBED (1)
subsection (2)
subsequently (1)
success (1)
successful  (5)
successfully (3)
suddenly (1)
sued (5)
suffered (1)
sugar (1)
suggest (1)
suicidal (2)
suit (2)

Suite (1)
summarize (1)
summarizing (1)
supervised (1)
supervising (3)
supervison (1)
supervisor (11)
supervisors (1)
supposed (1)
Supreme (2)
sure (77)
surprise (1)
surprised (3)
surrounding (1)
surveillance (1)
suspect (11)
suspects (3)
SWAT (14)
sway (2)
swearing (1)
SWEENEY (21)
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Sweeney's (1)
swiftly (1)
sworn (5)
sympathetic (1)
synced (1)
syncs (1)
systems (1)

<T>

tabs (1)
tactic (3)
tactical (4)
tactics (12)
take (42)
taken (11)
takes (3)

tale (1)

talk (54)
talked (47)
talking (35)
talks (6)

tall (1)

Taser (13)
tasked (1)
taught (9)
taxes (1)
teach (4)
teaches (1)
technical (1)
technique (10)
techniques (24)
technological (1)
technology (1)
tell (57)
telling (13)
tells (10)
temporarily (2)
temporary (3)
ten (5

tend (1)
Tennessee (1)
tension (3)
term (7)
terms (3)
Terry (6)
tested (1)
testified (10)
testify (4)
testimonies (1)

testimony (7)
testing (1)
Thank (4)
Thanks (1)
theft (1)
themself (3)
theoretical (1)
thing (24)
things (57)
think (136)
thinking (4)
thinks (2)
third (1)
thorough (4)
thought (4)
thoughtfulness (1)
thoughts (1)
thousand (1)
thousands (3)
threat (13)
three (11)
three-quarters (1)
thumb (2)
ticket (5)
tickets (1)
time (95)
timer (1)
times (44)
timestamp (1)
timing (3)
tire (1)

tired (2)
tiresome (1)
title (2)
today (18)
told (34)
tone (2)
tools (1)

top (1)
topics (4)
total (1)
totally (3)
town (1)
track (1)
traffic (94)
train (11)
trained (19)
trainer (3)
training (72)

trainings (2)
trains (3)
transcribe (4)
transcript (6)
transcription (1)
transition (1)
transmission (2)
transpired (1)
transport (2)
travel (1)
treating (1)
trial (3)

tried (14)
trier (1)
trigger (1)
truck (1)
true (10)
trust (1)
truth (2)

try (10)
trying (64)
turn (9)
turned (5)
Turning (1)
twice (6)

Two (47)
two-partner (1)
two-person (1)
type (18)
types (1)
typewriting (1)
typo (3)

<U>

us (1

Uh-huh (2)
uh-huhs (1)
uh-uhs (1)
ultimate (1)
ultimately (1)
unattended (1)
unaware (2)
uncooperative (2)
uncorroborated (1)
underhook (2)
understand (33)
understanding (9)
understands (1)
understood (6)

unfounded (1)
unholster (4)
unholstered (2)
uniform (3)
uniformed (1)
uniforms (3)
UNITED (5)
University (31)
unnecessary (2)
unobstructed (1)
unreasonable (3)
unsafe (1)
unsuccessful (1)
unusual (2)
upcoming (1)
upholding (1)
uploaded (1)
upped (1)

use (112)
use-of-force (1)
uses (4)
U-shaped (1)
usual (1)
usually (7)
utilize (1)
utilized (1)

<V >
vague (1)
vain (2)
valid (3)
varied (1)
variety (14)
various (2)
vary (1)
vehicle (143)
vehicles (8)
velvet (1)
verbal (9)
verbally (2)
verbiage (1)
verified (1)
versa (1)
version (6)
versions (2)
versus (9)
vest (3)
vice (1)
victim (2)
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video (125)
videoconference (1)
videos (19)
view (6)
viewed (2)
views (1)
vinegar (1)
violated (2)
violation (11)
violations (1)
violence (3)
virtual (1)
vision (1)
visit (1)
visited (1)
visual (2)
vitae (1)
voice (2)
volunteer (1)
vs (2

<W >

wait (9)
waited (3)
waiting (3)
waive (3)
waived (1)
wak (2
walked (1)
walks (1)
wallet (1)
want (76)
wanted (14)
wanting (1)
wants (8)
warn (1)
warned (2)
warning (33)
warnings (8)
warrant (1)
warranted (1)
Washington (16)
watch (16)
watched (11)
watching (6)
water (1)
wave (2)
way (64)
ways (3)

weaker (1)
weapon (10)
weapons (4)
wear (1)
wearing (5)
web (2)
website (5)
well (71)
went (11)
we're (39)
we've (18)
whatsoever (2)
wheel (13)
WHEREOF (1)
whistleblower (1)
wide (2)
widely (1)
wider (1)
width (2)
wife (8)
win (2)
window (6)
wish (1)
WITNESS (131)
wonder (1)
word (14)
wordage (1)
wording (1)
words (23)
work (28)
worked (12)
working (7)
works (3)
worries (1)
worse (1)
worth (3)
worthy (1)
wrist (4)
wrists (2)
write (14)
writing (5)
written (21)
wrong (9)
wrote (26)

<Y >
Yeah (35)
year (9)
years (21)

yelling (4)
Yep (1)

<Z>
zone (1)
Zoom (3)
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