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PLEADINGS 

 National Waste Managers, Inc., the applicant, seeks a variance (2012-0300-

V) to allow an extension in the time required for the implementation and 

completion of previously approved special exception and variance for a rubble 

landfill and a variance (2012-0301-V) to allow an extension in time for the 

implementation and completion of a previously approved special exception for a 

sand and gravel operation on properties located along the south side of Patuxent 

Road, west of Bragers Road, Odenton. 

PUBLIC NOTIFICATION 

 The hearing notice was posted on the County’s web site in accordance with 

the County Code.  The file contains the certification of mailing to community 

associations and interested persons.  Each person designated in the application as 

owning land that is located within 175 feet of the property was notified by mail, 

sent to the address furnished with the application.  Stephen Fleischman, vice-

president of the applicant, testified that the property was posted for more than 14 

days prior to the hearing and submitted a letter and exhibits to that effect.  I find 

and conclude that there has been compliance with the notice requirements. 

FINDINGS 

 A hearing was held on February 7, 2013, in which witnesses were sworn 

and the following evidence was presented with regard to the proposed variances 

requested by the applicant. 
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The Property 

 The applicant owns the subject properties, which are located along Patuxent 

Road in Odenton, Maryland.  Tax Account No. 04-000-9005-1052 is identified in 

the records of the State Department of Assessments & Taxation (SDAT) as Parcel 

241 in Block 7 on Tax Map 36 and consisting of 325.64 acres.1  Because this 

parcel was granted a special exception for a rubble landfill, it will be referred to 

herein as the “Rubble Landfill Parcel.”  The second parcel is identified as Tax 

Account No. 04-000-0445-2000.  Because this parcel was granted a special 

exception for a sand and gravel operation, it will be referred to herein as the “Sand 

& Gravel Parcel.”  The Sand & Gravel Parcel is smaller.  The records of the 

SDAT identify it as Parcel 20 in Block 8, Tax Map 36 and consisting of 101.985 

acres.2 

 As a condition for the granting of the requested relief in this case, the 

applicant and the County will need to clear up exactly what property is subject to 

the existing approvals.  This information is not critical when a homeowner wants 

to add a shed in his back yard but where the applications cover more than 500 

                                                 
1  The variance application listed the property reference as Parcel 2 in Block 8 on Tax Map 36 and that the 
property consists of 481.6 acres of land.  This is a significant difference in acreage from the 325.64 acres in 
the SDAT records, even if the third parcel owned by the applicant on Patuxent Road, consisting of 8.924 
acres, is added to the Rubble Landfill Parcel.  The Findings & Recommendations of the Office of Planning 
& Zoning did not give the legal identity of the Rubble Landfill Parcel but adopted the applicant’s proffer in 
the variance application of 481.6 acres.  The reference in the SDAT records to Block 7 appears to be an 
error as the applicant identifies the Rubble Landfill Parcel as being in Block 8 and the SDAT records 
identify the Sand & Gravel Parcel as being in Block 8. 
 
2  The Sand & Gravel Parcel was identified by the applicant as containing 107.99 acres, a difference within 
the range of many cases where a deed and the SDAT records are compared.  
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acres, and the permitted activity may be hazardous to the surrounding residents, 

more specificity is required. 

 The property is zoned RA Rural Agricultural District and is not located in 

the critical area. 

The Proposed Work 

 The applicant seeks an extension in the time required for the 

implementation and completion of previously approved special exception and 

variance for a rubble landfill and a previously approved special exception for a 

sand and gravel operation.   

The Anne Arundel County Code 

 Article 18, § 18-16-405(a) provides that a variance expires by operation of 

law unless a building permit is obtained within 18 months and construction 

proceeds in accordance with the permit.  The applicant has been granted 

extensions in the past, the latest being by the Board of Appeals in Case Nos. BA-

10-09V and BA 11-09V.  The time period granted in those decisions would have 

expired on January 3, 2013.  The applicant timely filed an application to extend 

the time periods for both projects. 

The Variances Requested 

 The applicant seeks variances of two years to § 18-16-405 to complete a 

previously approved special exception and variance for a rubble landfill and a 

previously approved special exception for a sand and gravel operation.   
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The Evidence Submitted At The Hearing 

 John R. Fury, a planner with the Office of Planning and Zoning (OPZ), 

described the history of the applicant’s efforts to obtain special exceptions and 

variances to build the Rubble Landfill Parcel and the Sand & Gravel Parcel.  

Approvals were given in 1993 and the applicant is still trying to get final permits 

from the State.  OPZ believes that the applicant has shown that it has been 

diligently applying for the State permits and that to deny the requested extension 

would cause an unwarranted hardship.  OPZ believes that a two-year extension 

would be appropriate. 

 The Department of Health reviewed the application and offered no 

objection.   

 Based upon the standards set forth in § 18-16-305 under which a variance 

may be granted, Mr. Fury testified that OPZ would recommend that the requested 

variances be approved. 

 The applicant was represented at the hearing by Suzanne Koster Henley, 

Esquire.  Mr. Steven Fleischman, vice president of the applicant, recounted how 

the applicant’s efforts to obtain the necessary approvals for the rubble landfill and 

the sand and gravel operation have taken almost twenty years.  Extensions have 

been granted in the past.  The need for further extensions to allow the application 

to continue have been caused by the time needed by the State to go through the 

process of determining whether to approve either or both of the two operations.   
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 Edward Mansfield Dexter testified that he has been in an administrative 

position at the Maryland Department of the Environment (MDE) since 2001 and is 

familiar with the applicant’s submittals to his agency.  He described the five 

phases of approval and said that the applicant is in phase four in which the 

applicant and MDE work together to come up with a plan that MDE can approve.  

Mr. Dexter said that the applicant has replied in a prompt manner to MDE 

comments and has been working diligently toward meeting MDE’s requirements.  

He thought a two year extension rather than an 18-month extension would be 

realistic given that the project will have to move into a public hearing and 

comment period known as phase five. 

 Veronica Elizabeth Foster of Golder & Associates in Mt. Laurel, New 

Jersey, testified that she has been involved in the applicant’s proposals to MDE 

since March of 2011.  She reiterated what Mr. Dexter testified to and submitted 

voluminous documents to show the work that has been done since the last 

extension was granted. 

 A number of people and organizations testified that enough time had been 

granted to the applicant and the extension should be denied.  David Tibbets 

testified for the Greater Odenton Improvement Association, Inc., and said the 

application would not be granted today.  Diana Lane testified that she lives within 

1000 feet of the proposed sites and opposed granting the request for the same 

reasons.  She didn’t think the applicant had access to the site but presented no 

evidence to support that claim.  Sue Meyer testified that she lives in Odenton and 
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spoke unofficially for the Patuxent River Association.  She opposed granting the 

request because the applicant had taken too much time to get the required permits.  

The United States Department of the Interior, Fish and Wildlife Service sent in a 

letter signed by the Refuge Manager in opposition to granting any extensions 

because it would be in the interests of the citizens of Maryland to allow the area to 

remain in its existing condition. 

 There was no other testimony taken or exhibits received in the matter.  The 

Hearing Officer did not visit the property. 

DECISION 

Requirements for Zoning Variances 

§ 18-16-305 sets forth the requirements for granting a zoning variance.  

Subsection (a) reads, in part, as follows:  a variance may be granted if the 

Administrative Hearing Officer finds that practical difficulties or unnecessary 

hardships prevent conformance with the strict letter of this article, provided the 

spirit of law is observed, public safety secured, and substantial justice done.  A 

variance may be granted only if the Administrative Hearing Officer makes the 

following affirmative findings: 

(1) Because of certain unique physical conditions, such as irregularity, 

narrowness or shallowness of lot size and shape or exceptional 

topographical conditions peculiar to and inherent in the particular lot, there 

is no reasonable possibility of developing the lot in strict conformance with 

this article; or 
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(2) Because of exceptional circumstances other than financial considerations, 

the grant of a variance is necessary to avoid practical difficulties or 

unnecessary hardship and to enable the applicant to develop the lot. 

 The variance process for subsection (1) above is a two-step process.  The 

first step requires a finding that special conditions or circumstances exist that are 

peculiar to the land or structure at issue which requires a finding that the property 

whereupon the structures are to be placed or use conducted is unique and unusual 

in a manner different from the nature of the surrounding properties.  The second 

part of the test is whether the uniqueness and peculiarity of the property causes the 

zoning provisions to have a disproportionate impact upon the subject property 

causing the owner a practical difficulty or unnecessary hardship.  “Uniqueness” 

requires that the subject property have an inherent characteristic not shared by 

other properties in the area.  Trinity Assembly of God of Baltimore City, Inc. v. 

People’s Counsel for Baltimore County, 178 Md. App. 232, 941 A.2d 560 (2008); 

Umerley v. People’s Counsel for Baltimore County, 108 Md. App. 497, 672 A.2d 

173 (1996); North v. St. Mary’s County,  99 Md. App. 502, 638 A.2d 1175 (1994), 

cert. denied, 336 Md. 224, 647 A.2d 444 (1994). 

 The variance process for subsection (2) - practical difficulties or 

unnecessary hardship - is simpler.  A determination must be made that, because of 

exceptional circumstances other than financial considerations, the grant of a 

variance is necessary to avoid practical difficulties or unnecessary hardship, and to 

enable the applicant to develop the lot. 
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Furthermore, whether a finding is made pursuant to subsection (1) or (2) 

above, a variance may not be granted unless the hearing officer also finds that: (1) 

the variance is the minimum variance necessary to afford relief; (2) the granting of 

the variance will not alter the essential character of the neighborhood or district in 

which the lot is located, (3) substantially impair the appropriate use or 

development of adjacent property, (4) reduce forest cover in the limited 

development and resource conservation areas of the critical area, (5) be contrary to 

acceptable clearing and replanting practices required for development in the 

critical area, or (6) be detrimental to the public welfare. 

Findings - Zoning Variances 

 I find, based upon the evidence, that because of exceptional circumstances 

other than financial considerations, the grant of a variance is necessary to avoid 

practical difficulties or unnecessary hardship and to enable the applicant to 

implement and complete the special exceptions and variances approved in earlier 

proceedings.  Original approvals were given as early as 1993.  Litigation brought 

by protestants prolonged the permitting process for years.  The law regulating the 

applicant’s proposal has changed many times in those intervening years, 

lengthening the process.  The evidence is sufficient to show that the applicant has 

been diligently pursing the State permits it needs to operate the permitted rubble 

landfill and sand and gravel operation.   

 The opposition is grounded on a belief that the applicant should not be 

allowed to develop the subject properties as a rubble landfill and as a sand & 
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gravel operation because to do so would be environmentally unsound.  However, I 

am limited to examining whether the applicant has met the burden in § 18-16-305 

to show that it has been prevented from going forward for reasons not attributable 

to its own conduct.  I have no jurisdiction to revisit the original decisions and 

decide that what was granted then should be denied now.  The applicant has 

shown sufficient grounds to allow an extension of time, in this case for two years, 

to obtain the final approvals it needs. 

 I further find that the requested variances are the minimum necessary to 

afford relief, that the granting of the variances will not alter the essential character 

of the neighborhood or district in which the lot is located, substantially impair the 

appropriate use or development of adjacent property, reduce forest cover in the 

limited development and resource conservation areas of the critical area, be 

contrary to acceptable clearing and replanting practices required for development 

in the critical area, or be detrimental to the public welfare. 

ORDER 

PURSUANT to the application of National Waste Managers, Inc., 

petitioning for a variance to allow an extension in the time required for the 

implementation and completion of previously approved special exception and 

variance for a rubble landfill and a variance to allow an extension in time for the 

implementation and completion of a previously approved special exception for a 

sand and gravel operation; and  
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PURSUANT to the notice, posting of the property, and public hearing and 

in accordance with the provisions of law, it is this 21st day of February, 2013, 

 ORDERED, by the Administrative Hearing Officer of Anne Arundel 

County, that the applicant is granted: 

1. A zoning variance of two (2) years from the date of this Order to the 

requirements of § 18-16-405 to implement and complete the previously 

approved special exception and variance for a rubble landfill in Case No. 2012-

0300-V;  and  

2. A variance two (2) years from the date of this Order to the requirements of 

§ 18-16-405 to implement and complete the previously approved special 

exception for a sand and gravel operation in Case No. 2012-0301-V.   

The foregoing variances are subject to the following conditions: 

A. The applicant shall comply with any instructions and necessary approvals 

from the Permit Application Center and the Department of Health.  

B. The applicant shall comply with any instructions and necessary approvals 

from the Maryland Department of the Environment. 

C. The applicant shall identify with specificity, to the satisfaction of the Permit 

Application Center, the parcels of land that are the subject of the approvals 

granted in prior proceedings involving the applications for a rubble landfill 

and a sand and gravel operation before this Office, the Board of Appeals, 

and the Maryland courts. 
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D. This Order does not constitute a building permit.  In order for the applicant 

to construct the structures permitted in this decision, they must apply for 

and obtain the necessary building permits, along with any other approvals 

required to perform the work described herein. 

 
 

NOTICE TO APPLICANT 
 
 Within thirty days from the date of this Decision, any person, firm, 
corporation, or governmental agency having an interest therein and aggrieved 
thereby may file a Notice of Appeal with the County Board of Appeals.   
 
 If this case is not appealed, exhibits must be claimed within 60 days of the 
date of this Order, otherwise they will be discarded. 
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