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PROCEEDI NGS

THE COURT: This is the time set for day 2 of the
hearing in PDJ 2023-9018, in the matter of a nenber of the
State Bar of Arizona, April Sponsel.

The record will reflect the presence of
Ms. Sponsel; her |awyers, M. Calderon and M. Echeveste;
counsel for the State Bar, Ms. Shuman and M. Henley; and
t he hearing panel nenbers are present.

Any prelimnary matters before we reconvene, |
assume, with M. Geen?

MR, HENLEY: M. Geen, correct, Your Honor.

THE COURT: Anything el se?

MR CALDERON: No, Your Honor.

THE COURT: All right. Is M. Geen here?

MR. HENLEY: He is.

THE COURT: Good norning, M. Geen.

THE W TNESS: Good norni ng.

THE COURT: Wl cone back.

THE W TNESS: Thank you.

THE COURT: You were sworn in yesterday, and so
you're still under oath.

And | think you renenber to please pull the
m cr ophone cl ose to you so we can get good recordi ng and

anplification.
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And we'll pick up where we left off yesterday
aft er noon.

M. Henl ey.

MR. HENLEY: Good norning again, panel.

DI RECT EXAM NATI ON ( RESUMED)
BY MR HENLEY:

Q Good norning, M. Geen.

A Good nor ni ng.

Q When we cl osed your testinony yesterday,
bel i eve we were tal king about your request for the second
incident review. |Is that where we left off?

A That sounds correct, yes.

Q Okay. Wien did you nake your request for the
second i nci dent review?

A That woul d have been -- well, | think nmy first
request was on a Friday, when | suggested it an email to
Ken Vick and, | believe, Vince Goddard as well. | then
made that request again on the follow ng Monday, which
t hi nk was February 8th, when | spoke to Ken Vick over the
phone.

Q Did you talk to Ms. Sponsel regarding your
request to set up a second incident review?

A Not on that day. | believe the next tinme |

contacted Ms. Sponsel woul d have been on Wednesday, which
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| think woul d have been February 10.
Q What was the purpose of your request?
A At that point, that second incident review was

set for the Friday, February 12, and | knew that -- |
guess | just assumed or knew that she was aware of it. So
| had sent sone text nessages, and | don't have themin
front of ne, but ny recollection is that I was saying
would you like nme to text you or email you sone of the
guestions that -- that | believe you would be asked,
something to that effect. And then ultimately | ended up
speaking with her briefly, and | then | sent an email wth
a nunber of questions in anticipation of the February 12th
I nci dent review.

Q The email | believe you're referring to has been

mar ked and entered as Exhibit 10. Do you think that would

hel p you refresh sone of the information you were
requesti ng?
A. It would, yes.
Q Exhi bit 10.
A kay.
THE COURT: Exhibit 10. | think that's sonething
el se.

THE W TNESS: This appears to be sonething el se.
THE COURT: M. Henl ey?
MR. HENLEY: Wiy don't we nove forward.
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THE W TNESS. Sure.

BY MR HENLEY:

Q The emai|l that you sent to Ms. Sponsel requested
certain information; correct?

A That's correct, yes.

Q And generally, if you can recall sone of the
i nformation that you were | ooking for?

A | think -- my recollection is the way that | set
up the email was sort of asking questions about each
el enent or certain elenents of the gang charge as to -- in
ot her words, what is the evidence that we have for this
el enent, for exanple, that this is an association or
ongoi ng associ ati on?

What evidence do we have to support, let's say,
certain criteria of the crimnal street gang nenber
definition?

| think I had sone ot her questions al so about the
riot charge. But it was just generally focused questions
that woul d hopefully snmooth the progression of the
I nci dent review.

Q Did Ms. Sponsel reply to that email ?

A. | don't recall if she replied to the email. |
know we had sone text nessages back and forth. And I knew
fromthe text nessages or at least frombriefly speaking

wi th her that she was working on answering those
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questi ons.
Q My apol ogies, M. Geen. |If | can get you to
nove over to Exhibit 92.
92? Yes, Exhibit 92 is the email.
Is that the email that you were referring to?

Yes.

o > O »

My apol ogies, M. Geen.

Was there any particular piece of information
that you felt was inportant to receive from Ms. Sponse
prior to the second incident review?

A. | think in -- 1 think al nost everything that |
was listing | thought was inportant. You know, | wanted
to know, for exanple, what direct evidence we woul d have
that would support that this particular group and these
speci fic arrestees, which would now be the 17, not the 18,
because by then Ryder Collins had been dism ssed -- oh,
sorry. Well, sorry, | take that back. In ny mnd, |
knew -- | was becom ng confident that Ryder Collins was
not part of this group. But he had not been di sm ssed.
Let me clarify that.

But I wanted to know, do we have any direct
evi dence, sonebody who can say that this group all knew
each other and -- because you have to show an associ ati on.
Al so whether or not this specific group had in

the past conmtted felonies, which is also an inportant
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factor in the definition of a crimnal street gang.

Also, | was interested in making sure that the
nane of the gang, do we really know that for sure that
this specific group actually referred to thensel ves as
A-C-A-B, or ACAB, because that would affect one of the
other criteria for crimnal street gang nenber; that being
sel f-procl amati on

So that's just an exanple of sone of the specific
itenms of information that | was very interested in.

Q Did Ms. Sponsel provide you with any of this
information prior to the second incident review?

A No. M recollection is that the understanding
was that this informati on woul d be provided at the second
I nci dent review.

Q Did the second incident review begin as
anti ci pat ed?

A Yes, it did.

Q And that was on February 20th --

A February 12th.

Q February 12th of 2021.

How did it begin?

A. So back on that Wdnesday, | had figured out or
| earned that Cint Davis, who was an expert -- gang expert
who used to work for Phoenix PD, was going to be

assisting. So when we showed up at the incident review,

9
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10
It was April and dint Davis, and then it was, | believe,

t he sane nenbers of the group that had been present for
t he Zoom or GoToMeeting on COctober 30th. And April had a
Power Poi nt. And the presentation began.

Q Was this an in-person incident review?

A. It was, yes.

Q What (i ndiscernible)?

A There is, on the first floor of the 225 \West
Madi son building, a press room a fairly |large room and
that's where it was.

Q If I recall your prior testinony -- well, strike
t hat .

Who was present at the neeting? You listed the
people at the first incident review \Wo were sone of
t hose fol ks?

A So it would have been Sherry Leckrone, Vince
Goddard, WIIliamLong, Ken Vick, Tom Van Dorn, obviously
nysel f, Jennifer Liewer, Heather Livingstone, April and
Adint. | don't know -- | apologize if I'mm ssing
anybody, but | think -- | think that was definitely nost
of the people.

Q Was there a noderator of the incident review, a
person in charge?

A I don't know that | would say that there was a

noderator -- oh, I"'msorry. | left -- Allister Adel was
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present. |I'msorry. And that was the first tine that |

had seen Allister Adel since she had come back from her

surgery. | knew there was sonebody | was m ssing.

Q Was there anyone in charge of the neeting?

A | don't recall anybody, l|ike, taking charge. |If
anyone was to have done so, | would say it would have been
Ken Vi ck, you know, to sone extent, |ike, "Let's get
started."

Q How did it get started?

A My recollection is that she -- there may have
been a few prelimnary things said, but basically
April began with her presentation, which was a Power Poi nt.

Q Did the Power Point present any information, any
new i nformation, that wasn't discussed in the first
initial review?

A Vell, there was definitely new information, |ike
i nformation that had not been di scussed at Cctober -- on
the Cctober 30th neeting. However, the information did
not necessarily answer the questions about the evidence
for this case.

Q What do you nean?

A. So, for exanple, one of the things that | recal
fromthe PowerPoint was sort of information about the
group that was believed to be called ACAB. And a | ot of

the nanes that we were seeing, if not alnost -- alnost all

11
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of them not necessarily all, but I think, for exanple,
Suvar na Rat nam was a commopn nane, but npbst of the nanes
wer e people who were not part of those who had been
arrested on Cctober 17th. So there was di scussion about
t hat .

There were text nessages, but they were, ny
recollection is, mainly between people who were not,
again, part of this group of arrestees.

There were -- also, the content of the text
messages did not necessarily show what ny inpression was
from October 30th, which is that this was a group that was
pl anning to do specific violence on Cctober 17th; for
exanpl e, a conspiracy to commt aggravated assault agai nst
officers and things |ike that.

So there was -- that was -- that was a decent

portion of the PowerPoint. There was sone other sort of |

guess extraneous slides regarding a couple of -- maybe at
| east one other jurisdiction, | believe Uah, and there
were sone other, |ike, social nedia postings and things
like that. And | -- | can refresh ny recollection if

necessary by | ooking at the Power Point.
Q Ckay. We'll continue on for now. W nmay get
into that l|ater.
Did Ms. Sponsel present any evi dence or photos

I denti fying sharpened fingernails or unbrellas?

12
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A No, because there -- there were no -- there were
no sharpened fingernails. There were -- | do recall a
photo -- photos or at |east one photo of an unbrella or
unbrellas. In fact, | do renenber | believe the photo of

the unbrella fromthe Suvarna Rat nam August case was in
t here.

My recollection froml ooking at the screen is |
really couldn't see whether it had been nodified, but I
think at that tine | was | ess concerned about that case
than | was about the Cctober 17th case that we were there
to tal k about.

Q The unbrella -- regarding the unbrella in the
Suvar na Ratnam case, that was an unbrella that rel ated
solely to Suvarna; correct?

A The -- I'msorry -- in the August Suvarna Rat nam
case, that particular unbrella related, yes, to Suvarna
Rat nam She had been arrested in August of 2020 in a
separate incident.

Q Do you know why Ms. Sponsel included the unbrella
that was seen as part of Suvarna Ratnam s arrest in
August of 20207

A | think because it was -- she was a common
def endant fromthe August incident to the Cctober 17th
I nci dent, so, you know, to sone extent, | nean, it could

potentially be rel evant and adm ssi bl e under Rule 404 as
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sort of a prior act showng intent. | -- |'m sonewhat
specul ating, but using ny prosecutor mnd, that's what |
woul d concl ude.

Q Did you review the unbrellas that were seize --
did the PowerPoint contain pictures of the unbrellas that
were seized during the Cctober 17, 2020, arrest?

A | can't renenber specifically if that Power Poi nt
that we saw on February 12th did. It may have, but | know
that by that tinme | had reviewed the photographs, and I
had al ready seen the unbrellas that were seized on
Oct ober 17t h.

Q Did any of the unbrellas that were seized on
Cctober 17th have the sane clipped area as the August 2020
unbrel l a used by Suvarna Rat nanf

A No. When you say "clipped area,"” do you nean
like that top part?

Q Yeah. So let's cone up with a termfor that.

A Yeah.

Q What do you -- what do you call it? Wat do
you -- what is your |anguage to describe the unbrellas
with that little nmetal protrusion at the top?

A So to nmake it clear, | don't know that when
ever watched Mary Poppins, but | think I had kind of
referred to it as like the old-style Mary Poppi ns

unbrella. | don't knowif that really did have that

14
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little lengthy part at the end. But, yeah, that's what |

considered that type of old-style unbrella.

Q And were there that ol d-style of unbrella, was
that a type of unbrella that was used in the Cctober 17,
2020, protest?

A Yes. So there were -- there were a few of them
two, three or so, but | do -- | recently | ooked at the
photos and it -- ny recollection is that nost of themare
kind of those smaller, | guess nore nodern unbrellas that

have no point at the end.

Q Did any of the unbrellas that were seized as part
of the Cctober 17, 2020, arrest include any nodifications?

A There was no nodification that | could see, and |
was -- | never received any evidence that there had been
any nodification.

Q During Ms. Sponsel's presentation at the second
I ncident review, did she present any evidence which would
link any of the QOctober 17th protesters?

A Just a small amount of | guess -- | believe there
may have been a small amount of evidence linking a few of
t hem t oget her that, you know, sone of them-- certainly
sone of these protesters knew each other. But | think ny
concern was do we have evidence |inking themnot only
toget her but also participating in prior felony acts,

whi ch woul d be relevant to a gang charge. But there
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was - -

Q (I ndi scernible)?

A. Oh, I"msorry.

Q No. You go ahead.

A No. | was going to say that one of the other
I ssues, though, was that there were a nunber of those who
were present who sinply -- it did not appear that there
was a link between them That they had sinply shown up, |
believe, potentially in response to a social nedia
posti ng.

Q Who did you determ ne nay not have had any
knowl edge of the protesters prior to the events of
Oct ober 17th?

A. Vell, I'm-- tw that stick out, ny recollection
is that | believe there was one naned Any Kaper and
anot her, Nat haniel LlIanes, who -- ny understanding is that
they did not have a -- |like a personal friendship or prior
association with those that they had joined. That was ny
understanding. And | think that there were also a
couple -- at least -- at |east one other, | believe.

Q Who was the one other that conmes to mnd
I mredi atel y?

A | can't remenber right now. |'msorry.

Q Wul d - -

A Oh, I"'msorry. Let ne take a step. Ryder

16
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Collins was obviously the main one. | apologize. That

was the main one. | kind of separated himout. But by

the time we got to the incident review, although |I was

still interested in, you know, maybe there was sonething I
m ssed, | was already fairly certain that he had no
connection with these -- these people, the other people

who had been arrested.

Q Were the other issues identified in your
February 10th emai|l addressed by Ms. Sponsel ?

A Vll, it's hard for -- it's hard for ne to
remenber exactly, you know, how she addressed or didn't
address them But the bottomline was that we were
never -- | was never presented with any evidence that
woul d satisfy that we had sufficient evidence to prove the
gang charge. So the -- in other words, the questions

about whether or not these people had associated and --

you know, in previous, you know, felony events. |[|'m going
to -- like, for exanple -- I'mjust |ooking at Bates
Nunmber 1934. | put under A, for exanple, is there a

police report identifying two or nore of these indicted
def endants neeting together on a date other than
Oct ober 17th?

And then | have another little subsection,
Sergeant McBride seened to suggest in testinony that he

was famliar with some of these defendants from prior
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quote, arrests and violent crines that were commtted.

So | don't believe we -- | know we never received
any evidence that these people specifically had cone
together in a previous incident where they were commtting
violent crines together, that |I could, you know, see.

Q Movi ng - -
At | east on this day.
Moving on to Bates 1935.
Yes.
Again, I'min Exhibit 92.

Yes.

o >» O > O

The question identified as the third question on
that emai|l asked for a captured el ectronic conmuni cations
bet ween the specific arrestees.

Did Ms. Sponsel provide -- would you call it a
group or a conmttee of these incident reviews?

A Yeah. | nean, so incident review, again, there's
the kind of official incident review, but there is
technically a standing commttee for incident review, but
| think, in practice, a lot of tines it's sone -- it can
be sonewhat ad hoc based on what the subject natter is
and -- yeah.

So I'msorry. Wat was your question?
Q So would it be safe -- would I be fair in saying

that these are just nenbers of the second incident review?

18
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A Yes, correct.

Q kay. So did Ms. Sponsel provide the nenbers of
the second incident review with any captured el ectronic
communi cati ons between the specific arrestees prior to
Oct ober 17th?

A There were captured conmuni cati ons; however, one
of the things that caught nmy attention and concerned ne is
that nost of the comrunications that we were seeing did
not involve people who were arrested on October 17th.

| believe that one of the commopn people in those
conmuni cati ons was Suvarna Ratnam But from ny
recol l ection, all these other nanes were people who sinply
were not part of what happened on Cctober 17th. And that
was going to be a huge problemfor being able to prove
that this group here is an association that neets the
definition of crimnal street gang.

Q Based on Ms. Sponsel's statenents during the
first incident review and the second incident review, did
you anticipate that there woul d be evi dence of captured
comruni cati on between these individual s?

A My -- well, certainly after | left the
Cctober 30th neeting, you know, ny inpression, the story
that was in ny mnd after listening to the presentation
was that they had text nessages between these people. And

ny recollection was that the phrase was used, sonething
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20
along the lines of text nmessages indicating violence.

And | do renenber having this question, and |
don't know if | verbalized it or not, but what does that
mean, "indicating violence"? Do we have -- you know, give
ne specifics.

However, by the tine we got to the second
incident review, it becane clear that none of the text
nessages, at |east nost of these text nessages or chats
that we had, did not relate to planning Cctober 17th.

There was a text message relating to the planning
of the Cctober 17th protest that had been -- we later
| earned -- or it may have been presented in this incident
review -- comng fromR |ey Behrens to | aw enforcenent.
Essentially, there's going to be a protest, and it's not
going to be peaceful -- or sonething like that.

But that wasn't a text nessage between
coconspirators, if that makes sense.

Q Wio is Rl ey Behrens?

A Ri | ey Behrens was one of the arrestees. R ley
Behrens was al so sonebody who, you know, | guess you can
use the term had becone kind of an informant, maybe --
whet her formally or informally had becone an infornmnt.

Q Wi ch | aw enforcenent agency was -- did you
understand R |l ey Behrens to be providing information to?

A Vell, this is what | can't quite in ny mnd
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remenber what | | earned on February 12th and what |
| earned |l ater as | was researching the case. But,
basically, R ley Behrens began giving information to a
G |l bert police detective. Then that information ended up
getting passed on to nenbers of the Phoenix Police
Departnment and the FBI Joint Terrorism Task Force. And
then fromthere, R |ley Behrens ended up havi ng sone
meetings wwth the -- the -- | guess I'll just say |ike an
FBI task force that includes sonme Phoenix officers or
det ecti ves.

Q Did you later learn information about
M. Behrens' veracity?

A Yes.

Q Did you learn information about his term nation
as a Cl by the FBI?

A Yeah. So we had actually heard about his
term nation fromthe FBI back on the Cctober 30th Zoom
call. April had nmentioned that he was unreliable. And
| -- and while | don't renmenber all the specifics, | -- |
t hi nk that she had nentioned that he had sort of outed
hinself to media. But then by the tinme we got to the
second incident review, | -- I'mpretty sure, |'m al nost
positive, it was discussed again.

Q Despite having inforned the nenbers of the first

incident review that Riley Behrens had been term nated as
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a C, did you determ ne why Ms. Sponsel was still trying
torely on Riley Behrens' purported conversations to |aw
enforcenent in the second incident review?

A | don't know -- | -- 1 don't know for sure,
nmean, other than perhaps context. You know, like this is
how we believe we know what we know.

Q So, again, the only el ectronic comunications
that were captured regarding the Cctober 17th protest and
that potentially involved violence was an email -- was
solely an email fromRiley Behrens to | aw enforcenent?

MR. CALDERON: (bjection. Asked and answered.

THE COURT: I'ma little confused on this point.

MR, HENLEY: Sure.

THE COURT: | actually had a question about it,
that this answer could clarify. If not, I'Il follow up.
But coul d you go ahead and answer that.

THE WTNESS: Sure. And then this -- a lot of
what |'mabout to say as far as ny know edge cones after,
because | eventual |y obtai ned the conmmuni cati ons between
Ril ey Behrens and a Detective Steve Denny, who was working
for the FBI task force.

On | believe Cctober 16th or right around there,
Ri | ey Behrens had sent sone text nessages to Steve Denny,
and -- alerting himthat there was going to be a protest

and that it was not going to be peaceful.
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There were sone attachments. There was an

attachnent that had some sort of like a -- a screenshot

from some conmmuni cations, and that did have a

communi cation -- | believe it was from sonebody naned
Kal eb, who m ght have been Kaleb Martin in the -- in the
pr ot est .

So it was basically Riley Behrens saying it, a
screenshot that | don't know that we ever verified for --
| don't think we ever verified for sure that it cane from
Kaleb. So there was that information

| don't know -- | know | obtained that
information later after | had taken the review of the
case.

THE COURT: Before you nove on, |let me just
clarify nmy understandi ng.

Wio did Riley Behrens send the text nessage to?

THE W TNESS: The one that |I'm speaking of went
to a detective Steve Denny. However, Riley Behrens'
original discussions with police was to a G| bert police
detective by the name of Terry Burchett.

THE COURT: Thank you.

BY MR HENLEY:
Q During the second incident review, did
Ms. Sponsel present any captured el ectronic communi cations

bet ween Ryder Collins and any of the October 17th
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protesters?
A No.
Q Did -- again, during that second incident review,

did Ms. Sponsel present any evidence which would |ink Any
Beth Kapers to any of the other Cctober 17th protesters?
A Not that | recall. | recall a -- | believe there
was a screenshot of a social nedia posting, but it was
nore of a political statenent as opposed to a connection

bet ween t he ot hers.

Q It was just a general flyer?

A. No. It was -- you have to forgive ne. | don't
have Twitter. | think it was like a -- a tweet, and
think it said like -- it was sonething along the |ines of,
like, "Burn It Down" or sonething like that. | nean, it
was, you know, kind of an inflammtory or -- or |ike
"Riots 2020." 1'd have to reviewit.

But whatever it was, it did not connect her to

the other arrestees that | could see.

Q Did Ms. Sponsel present any evidence |inking
Nat hani el Benjam n Llanes with any of the October 17th
protesters?

A Not that | recall.

Q Did she present any captured el ectronic
conmuni cati ons between any of the other Cctober 17th

protesters?
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A My recol |l ection --

Q O her than what you testified today, with Riley
and the --

A Yeah. No. The one -- it was basically -- |
bel i eve Suvarna Ratnam was one of the conmunicators, so

there was that common |1 nk. But the others that she was

communi cating with, | don't believe any of them were the
arrest ees.

Q Ms. Sponsel certainly didn't present any evidence
to link any of these -- these protesters together;
correct?

A Vell, | believe that she tried and -- and | don't
remenber the specifics, but |I felt -- | renmenber ny

feeling was that this isn't a strong connection or this is
tenuous or we don't have a direct witness who is going to
be able to establish that.

Q What happened next?

A So we did the incident review. | do know that
there were, you know, a |ot of questions going back and
forth during the incident reviewto April, both from ne,
from Ken Vick, from Tom Van Dor n.

After it was over, | believe April and Cint
Davis exited the room W had a discussion. W went
t hrough, you know, our thoughts on the case, and then we

reconvened a little bit later for kind of a smaller group
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final decision on what was to be done.

And Al lister made the decision, you know, to
dism ss the entire cause nunber w thout prejudice. So
essentially it's dismssing all of the defendants at that
poi nt .

Q As part of your discussion, did you glean the

reason -- the primary reason the case was to be di sm ssed?
A Well, a few things. | guess, nunber one, |ack of
evi dence or, you know, on, you know, |ike an insufficient

reasonabl e |i kel i hood of conviction on certain charges.

Then when it cane to m sdeneanor charges, | think
the -- | know | can -- | guess |I should be careful and
just speak fromwhat ny, you know, opinion was that |
woul d have conveyed, which is that while, yes, there were
clearly a nunber of m sdeneanors or there were
m sdeneanors that were committed here, if we're going to
refile these charges, we need to start over. W need to
make sure we really know what happened. W're going to
need nore investigation.

And so -- and | think the others generally
agreed -- ultimately agreed with that, and -- | nean,
there may have been sone di sagreenent about how nany
charges get dism ssed. But ultimately everything was
di sm ssed without prejudice wwth the intent that it would

sort of be reviewed to | ook at whether it was appropriate

26

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

27

to refile either sone of the m sdeneanor charges or a
| oner | evel felony charge.

Q Di d anyone during the discussions indicate that
m sdeneanor charges woul d be appropriate for Ryder
Col I'i ns?

A No, no. | -- 1 think -- my recollection is that
it was pretty -- well, | know what my opinion was. At
that point, | was convinced that Ryder Collins had

absolutely nothing to do with this. So |I don't think
anybody was suggesting in this snaller group that Ryder
Collins would be part of any refiling.

That being said, to -- you know, that doesn't
mean that there would not be further investigation. You
know, to be fair, | think April still believed and had
expressed her belief in the original incident review on
February 12th that he was involved and that they were
going to find video that woul d show t hat.

However, based on what | had already seen, | was
confident that there's not going to be any video show ng
himinvolved with this group, other than the account that
he gave.

Q What was your understandi ng of the account that
M. Ryder gave to the police officers?
A That he had traveled from Prescott and that he is

an amat eur photographer and he was taking pictures of
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buil dings with sone friends or coll eagues of his and
specifically he had cone down to take pictures at sunset.

| think he had referred to it as |ike the "sweet spot"”
time. And he was over by G tyscape when he saw this kind
of event unfol ding before him you know, a bunch of people
wearing black and wal ki ng down the street and bei ng

foll owed by the police.

And so he had a canera, and it was interested --
I nteresting, and he began taking pictures and generally
foll owed sort of along the sidewal ks. At one point |
think he did tell the police that he had gone out into the
street while they were ahead so he could take a single
pi cture.

MR. CALDERON: (Cbjection. Hearsay.

THE WTNESS: OCh, I'msorry.

Basically ny understanding is that he was there
to take pictures in Phoenix at sunset. Saw this and then
started taking pictures.

BY MR HENLEY:

Q Was Ms. Sponsel infornmed of the group's decision
to dism ss Ryder Collins' case?

A Yeah. So she woul d have been inforned on
February 12th. And although I'mnot the one that did the
informng, |'mjust generally aware that she was i nforned

that the decision was nade to dismss all of the
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def endants w thout prejudice on that date, Friday,
February 12th.

Q Did you have any conversations with Ms. Sponsel
foll owm ng the second incident review?

A | did -- | did not have any i n-person
conversations. There were a couple of emails the
foll ow ng week.

Q What was the nature of those email s?

A So the follow ng week, once it was decided that |
was going to be the one to review the Cctober 17th case, |
bel i eve there was an emai|l about an upcom ng court date
and then an enmil about sonmething to do with Mesa and
photos and sone information that they had. There may have
been a couple of others. And then | sent a final email

February 19th, which was the follow Friday, informng her

Vi nce Goddard, and Sherry Leckrone, giving them a heads-up
that | had just filed a notion to dismss wth prejudice
on Ryder Colli ns.

Q Wiy did you file a notion to dismss with
prej udi ce?

A Is it okay if | give kind of some context |eading
up to it?

Q Pl ease do.

A So we had the incident review on Friday,

February 12th. And then the decision was nmade to di sm ss
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w t hout prejudice.

That weekend was President's Day weekend. So it
was a three-day weekend. And | continued to revi ew body
cam-- | think the Strongwatch video, you know, and sone
of the other information in the case. And | cane to the
conclusion that -- just even a stronger concl usion that
Ryder Collins had nothing to do with these people and
that, frankly, he had been -- it was a wongful arrest
and, therefore, | wanted -- | felt that we should dism ss
it with prejudice.

| also, in ny email, made -- discussed sone ot her
I ssues about the protest cases. | had suggested that the
prot est cases be assigned to sonebody else. | had
specifically said -- threw out the nane Rachel M tchel
because she was in the prosecution integrity unit. | soon
found out, you know, with such luck, you know, ny chief
deputy said you've already been reviewwng it. |'mgoing
to assign this to you for review.

So | then ended up continuing ny review that
week, and | got in touch wwth a case agent and was aski ng
himto do followup as it related to Ryder Collins. And
ultimately, | was really asking to get a followup with a
sergeant, the first sergeant who essentially directed the
arrest of Ryder Collins.

And when it was absolutely confirnmed that -- that
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when Sergeant G oat nade a statenent that that was not the

guy that he was yelling at, so to speak, | -- | -- that's
when | filed nmy notion to dismss with prejudice, and then
| gave April the heads-up.

Q Way did you feel it was inportant to file a
notion to dismss with prejudice given that a notion to
di sm ss without prejudice had al ready been fil ed?

A Il -- well, | guess | sort of -- in the interest
of justice, it's our obligation when we realize that, you
know, that this is the wong person.

It is as -- as about as confirned as it can be at
that point. The right thing to do, the thing that we
have -- that we should do is to dismss with prejudice.

Q Were you directed to file that notion to dism ss
with prejudice, or did you do that voluntarily?

A No. | wasn't directed to do it. | had been --
had suggested it in ny email that | had sent | believe
that Monday. | think it was President's Day. And then
we -- there was a discussion where let's just neke a
hundred percent certain that we're not m ssing sonething,
that the police naybe do have sonething. Let's make sure
we get it right.

And that's why | had asked the case agent,
Detective Legere, to do the followup. And once that

foll owup on Friday was confirned, |I then filed the notion
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to dismss wth prejudice. And I don't think -- | guess
wasn't directed to do it. It was understood that this is
what we would do and what | would do. | guess | -- |
didn't do it against orders. | wasn't ordered to do it.
It was -- | had suggested it. And there was -- | don't
bel i eve there was any disagreenent. | think ny chief

deputy agreed that that would be the appropriate thing to
do.

Q So you testified to a couple of things, and I
just want to make sure that | have these fol ks identified.
Who was your chief deputy at the tinme?

A Ken Vi ck.
Q You also testified that Rachel Mtchell was in
somre way affiliated with the prosecutorial integrity unit.
First off, what is the prosecutorial integrity
unit?
A So it was kind of brand-new at that tine. The
i dea was to review cases that had already -- that were
post -conviction to determ ne whether or not there, you
know, is new evidence of innocence or sone other reason
why in the interest of justice the case should sort of be
reopened and | ooked at and whet her any -- whet her any
action shoul d be taken.
So it's basically cases where the entire judici al

process usual ly has been conpleted. You know, let's say

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230

Reporter's Transcript of Recorded Proceedings [Day 2]




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel

Reporter's Transcript of Recorded Proceedings [Day 2]

appeal , post-conviction relief, all of that's done, yet
sonmething -- there's sonething about the case, usually
| i ke factual innocence, that ought to be | ooked at.

Q You -- why did you suggest Ms. Mtchell to
undergo the future investigation of the Ryder Collins case
and the October 17th protest?

A | nmean, you just -- it kind of -- innmy mnd, it
sort of fit wth like a -- although it wasn't exactly the
function of prosecutional integrity, it generally fit the
concept: Let's nmake sure we get it right.

You know, | guess, in ny mnd, | was kind of
assum ng maybe she had tine to do it. So she was one of
the suggestions. | nean, it wasn't necessarily I|ike,
pl ease assign it to her. | have -- whatever the enai
said is what | said.

Q You said that the chief deputy at the tine told
you no such luck and that you were going to be the guy?

A Correct.

Q Did Ms. Mtchell continue an investigation of any
of the FRB cases?

A So this is where |'m-- the tineline, | don't
have it perfect in nmy head. So ny recollection is right
around that tine, Rachel Mtchell ends up getting
contacted by a defense attorney fromone of the protesters

on a different case, a case that occurred in August, and
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was asked to review the case and, you know, sonething

along the lines of --
MR. CALDERON: (Cbjection. Hearsay.
THE COURT: | think we are getting into hearsay.
MR. HENLEY: That's fine. Wy don't we nobve on.
THE W TNESS: Sure.

BY MR HENLEY:

Q After your chief deputy inforned you that you
were going to be tasked with investigating the
Oct ober 17th protester case further, what efforts did you
t ake?

A So the -- the nost imedi ate effort was the issue
of Ryder Collins, because | had discussed with Ken, I|ike,
this is -- this is the biggest problemthat | see is that
this guy was not involved. And we had the discussion that
| just nentioned about, you know, let's nake sure we got
It right. Let's see what the police say.

So | had reached out to the -- this Detective,
Adam Legere, to do follow up. | wanted himto interview
Sergeant Groat. The interview didn't happen quite as fast
as | would like, but ultimately it happened on that
Friday. That was the main thing that | did.

I know that | wal ked the route that week to get
an idea of, you know, | had seen by this tinme body cam and

Strongwat ch video, so | had wal ked the route just to get
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an idea. So those were sone of the things that | was
doing when | first got the case.

| probably prepared that notion to disnmiss with
prejudi ce, you know, at sone tine even before the actua
interview with Sergeant Groat because | really felt I|ike,

fromwatching the video, that | knew where this was going.

But | really wanted to -- | wanted to nake sure we got
that confirmation. Once | got the confirmation, | filed
it.

Q Did you file the notion to dismss w thout

prejudi ce after Sergeant G oat had been interviewed?

A It was -- so the notion to dismss with prejudice
Is what | filed right after I got word over the phone from
Det ective Legere that he had interviewed Sergeant G oat
and Sergeant Groat had said sonething to the effect of,
"No, the guy that | was yelling at was not -- not that
Ryder Collins guy." You know, that -- that's what
Sergeant Groat had said. And regardless, once | heard
that, | -- | know |I'mgoing to be filing that notion.

Q Did you take any other efforts regarding the
court record involving Ryder Collins?

A. Soin -- in the notion to dismss wth prejudice,
| had included | anguage that the Maricopa County
Attorney's Ofice has no objection to a -- a petition

filed under -- I'mblanking on the statute. Like it m ght
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be 13-40-51, but essentially clearance of record for those
who have been wongfully arrested. That's the | anguage of
the statute.

Q Was that notion granted?

A So because -- ny understanding of the statute, we
can't -- it has to be filed on behalf of the person who
was arrested. So our position was, we don't object. You
can file it. And then ultimately, | believe that petition
was filed and it was granted.

Q Was Ms. Sponsel nade aware that you were filing
the notion to dismss with prejudice?

A | don't believe -- | only nade her aware after |
filed it. There was an enail where | said, just to give
you a heads-up, and it was to, | believe, her, Vince, and
Sherry. But | did not -- | did not talk to her about that
prior to February 19th.

Q What ot her efforts did you take on behalf of the
Mari copa County Attorney's O fice regarding the protester
cases?

A So that sane week, when | got assigned the
Oct ober 17th case, because Suvarna Rat nam had an open
case, it made sense that | also get assigned that. So |
t hen al so began researching that case.

And then soon thereafter, and | can't renmenber if

it was |ate February or early March, but the Chief Deputy
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had sort of called together all of the different

protest-related felony cases and as well as submttals
that seened to relate to protests. And he had suggested
and | think ultimately it was kind of a direction that we
would forma teamand split up these protest cases for
review and the review woul d be done by peopl e outsi de of
Speci al Prosecution |

So those who were involved was ne, Ed Leiter,
Neha Bhatia, and then we were to get sone trial group, you
know, sort of younger prosecutors as well to help review
cases.

The cases were a mxture of submttals, cases
that had not even yet been reviewed for charging, and then
t here were pendi ng cases.

So Ed and Neha, for exanple, got some other, you
know, cases involving, for exanple, | believe Defendants
Byrd, Jonah lvy, Tyce [phonetic], sone of those people.

| obviously obtained the October 17th -- | had
the Cctober 17th case and the Suvarna Ratnam case. There
were a few other cases as well that were -- one was
pendi ng. One was on bench warrant status. Utimately the
bench warrant status, the case did cone to ne.

And then -- yeah. And then the other -- and then
there were a bunch of cases that were reviewed by the

trial group -- sone trial group prosecutors, one in
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particular who did a ot of the review, and we nade

deci sions. And nost of those decisions were to either
refer cases to the city for m sdeneanor prosecution. Sone
were sinply turndowns, no reasonable |ikelihood of
conviction. And then other cases that were pendi ng were
revi ewed.

Many -- there were a nunber of incident reviews,
ki nd of formal incident reviews on sone of those cases.
And then there were also just sort of informal staffings
anong the group. And in particular, Ed, Neha, and |I had
reviewed sone of the cases that they were assigned to.

Q So let's unpack that a little bit.

A Sure.

Q First you nentioned Ed Leiter. Just for the
pur poses of the record. He's a Maricopa County deputy
county attorney at the tine?

A Correct, yes.

Q At that time, during this February 2021
March 2021 tinme frame, was he working in the FRB?

A No, he was not.

Q Had he previously worked in the FRB?

A | don't -- | don't believe he -- no. | don't
bel i eve he was ever in FRB, no.

Q So he was brought in from another division?

A Correct. He would have been under Speci al
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Prosecution team and | believe at the tine he was bureau
chief of the sort of white collar cybercrine bureau. But
t hat bureau al so does handle -- usually it's cases -- sort
of specialty-type cases. It kind of used to be called
Speci al Crines.

Q Neha Bhatia, was she an FRB attorney at the tine?

No, she was not.

O

What division did she get called fronf

>

She was in the sane bureau as Ed.

Q You said that there was a trial group prosecutor
that spent a lot of tinme with your group also. Wo was
that trial group?

A That was Suzie Caughlin and -- and at this tine |

think al nost all of our discussions, at least -- |I'm
sorry -- with Suzie, | believe, was over the phone or
per haps maybe email, things |like that.

Q When you -- is it safe -- is it fair to call your

Ed, Neha, and yourself, your "group"” or your "conmmttee"?
| don't know what termyou |ike using.

A ['"'mnot sure what we really called ourselves. W
were just a group of people that were tasked to review
t hese protest cases and make deci sions. Sone of them
ended up going to a nore formal incident review. A |ot of
them you know, were sinply resolved anong us, discussing

it, making sure that we got the right decision, making --
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you know, |ike, for exanple, Suzie Caughlin would say,
"I"'minclined to turn this down," you know, or "G ve ne a
call." You know, we'd talk about it. 1'd go into the
case and look at it and say, "Yeah, | agree. | think this
Is better prosecuted as a mi sdeneanor,"” things |like that.

Q Did you have access to support staff in your
efforts to review these FRB cases?

A Yes. | nean, | -- you know, to the extent that
we needed paral egal support or anything |i ke that, we
could use | believe the paralegals who were in FRB. |
know |i ke on, for exanple, the Cctober 17th case, | worked
with the paral egal who had originally been assigned to
t hat case.

Q Did your group have access to secretarial staff?

A So, like, | guess our group didn't have any staff
that was specifically assigned to us as a group. It would
basically be if | needed sonething, | would probably ask,
you know, whoever | thought m ght be willing to help.

Yeah, so | guess it wasn't like -- we weren't a new bureau
or anything. W were just a group of people that were,

why don't you guys review these cases and go through them

carefully. And then when you -- and if you need help from

par al egal staff, you know, you can rely still on the FRB
staff, if necessary.

Q You testified that you were review ng both
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submttals and filed cases. | know what filed cases are.
What are submttal s?

A So submttals are, you know, the standard way
that our office gets a felony case is that whether
sonmebody is arrested or being investigated and not
arrested, in order for a felony to get charged, it's --
the decision has to be nade by a prosecutor on a fel ony
case. Unlike m sdeneanors, | tal ked about last time, it's
possi bl e that you can have a citation

So the way that that happens is | aw enforcenent
w Il put together a packet that will contain the police
report, as well as sone checklists, a general probable
cause statenent and sone other docunents. They submt it
to us. And then it gets assigned to a prosecutor for
revi ew.

Q You referred to probable cause affidavit. Are
those also referred to as "Form 4 affidavits"?

A. Correct, yes.

Q Movi ng forward wth your process, so was there
sonme way -- you had been provided the universe of cases
that M. Vick wanted you to review, correct?

Yes.

Q And t hose included both filed cases and

submttals; correct?

A Correct.
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Q How di d you deci de who woul d i nvestigate which --

whi ch particul ar offense?

A | think by the tinme that happened, sone of the
filed cases, nore or |ess, had already been assigned; you
know, the ones that | nentioned earlier as it relates to
Ed and Neha. Like, for exanple, there was a |large, sort
of -- yeah, sone of the -- well, | shouldn't say sone of
the summer cases that had already been filed, as well as
one from Cctober, prior to October 17th, had been assigned
to Ed and Neha.

The other ones, | really can't renmenber if it was
anong the group, you know, certain prosecutors vol unteered
to review certain submttals. | don't think there was
any -- | don't know that there was a nethod necessarily to
assi gni ng other than just workl oad.

Q Once you receive the case, what did you do?

A VWi ch case?

Q Let's just -- just generally when you woul d pick
up the filed case or a submttal, what was your process?
What -- of review Wat did you do?

A Vell, | guess the best exanple would be the
Cctober 17th case. You know, | nean, |'m now going to,
again, review reports, |I'mgoing to review photographs,
I"mgoing to review video, and then -- and then of course

I"mgoing to go farther, if necessary.
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The October 17th case involved a | ot of sort of

foll owup investigation. But on a submttal case, for
exanpl e, you know, it's sort of a less conplex case. |It's
going to be review the reports. Review any body canera,
to the extent that it exists. And then just sort of do

t hat evaluation of, you know, whether or not there's any
reason to reduce the charges, dism ss the charges, nmake a
pl ea offer, nove forward wth the charges. But it's the
totality of the circunstances and -- and just evaluating
it.

Q After evaluating the -- well, strike that.

Did your review al so include review ng the
exi sting PbK records?

A. Yes. Well, like a lot of the PbK records is
going to be the police reports, photographs, if they've
conme in and they've now been disclosed to the defense.
Yeah, | nean, there's a nunber of different pieces of
i nformation that can conme in, that we can access through
PbK once it's upl oaded.

Q And you had access to all of the records for the
I ndi vi dual cases?

THE COURT: | think this has been covered both
yest erday and today.
MR. HENLEY: Judge, | agree except that we're

tal ki ng about his review process, which has been all eged
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to have been politically notivated.

THE COURT: Well, he tal ked about the PbK records
yesterday. He tal ked about how he initially didn't have
access, that he |l ater got access, and he was able to
revi ew t hem

So | just think we're covering a | ot of detail
t hat has been covered.

MR. HENLEY: Ckay.

BY MR HENLEY:

Q Was your review of any of the submttals for
filed cases influenced in any way by politics?

A No.

Q What was your goal in review ng the cases?

A Basically make sure that we got it right on each
i ndi vi dual case. Every case has its own set of facts.

Q In review ng any of the filed cases, did you nmake
any recommendati ons through the IR process to continue
fel ony prosecutions?

A Yeah. So there were a nunber of different cases.
The incident -- when it cones to -- there were a coupl e of
cases where we did continue felony prosecution that did
not need to go to incident review, and it was unrelated to
any of the folks that kind of come up in this issue.

Then there were, as it relates to the

October 17th case, you know, after | had continued to
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review the case and sort of figure out the history of what
happened and trying to balance all of the different
interests on, you know, the -- whether it's public safety
Interest, interests, you know, in abiding by the | aw
versus the things that had now al ready happened, ny
recommendati on on the Cctober 17th case was initially that
we proceed with prosecuting m sdeneanors and at |east, you
know, consider whether one or two be | ooked at for
resisting arrest, but not as a felony -- as a m sdeneanor.

Q What were the other m sdeneanor charges that you
recomrended to the IR nenbers?

A So ny recomendation, if | recall correctly, was
that disorderly conduct | felt was appropriate as well as
obstructing a public thoroughfare. | did al so consider
t he m sdeneanor of failure to obey a police officer, but I
really had sone questions about whether that woul d be a
redundant char ge.

Q Was there any reconmendation that the
Cctober 17th protesters be prosecuted as fel ony offenders?

A Not fromnme, no. | -- | did not believe that, at
that point, they should -- that there should be a felony
charge brought. Again, there was one individual who
definitely | felt resisted arrest and had net the el enents
of a felony. But | just felt given the totality of the

circunstances, it would be better to be prosecuted as a
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m sdenmeanor, if we were to do that.

Q Who was that October 17th protester that you
t hought m ght qualify for a felony resisting arrest?

A | hope I'"'mnot getting it wong, but | think it
was a M. Aderhol dt, because the video had shown him
really, you know, resisting the arrest, and that's ny
recollection. | have not watched the body camrecently,
but | think that was the one.

And then there was one other person who | felt,
fromlooking at the body cam | felt confident that we
could show sort of the passive resistance, because there
was this techni que where a nunber of them had |inked
thenselves to resist the arrest, but | felt, you know,
that that woul d be better | ooked at as a m sdenmeanor, if
we were to go forward.

Q Did any of your group's review of police
subm ssions result in a reconmmendation of felony charges?

A Not -- so not that | recall. M belief is that
none of themresulted in recommendati on -- none of the
submttals resulted in a recommendation for felony
charges. Again, there was -- there were a couple of
fel ony charges that | had taken over that were unrel ated
to the group that | guess we're generally tal king about
t oday.

Q Did any of the police subm ssions that you
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beli eved m ght qualify for m sdenmeanor consideration get
prosecuted by the Maricopa County Attorney's O fice?

A | don't believe so. Like, in other words, we're
tal ki ng about the cases that were submtted to us that had
not yet been charged. | think all of themwere either
going to be a turndown or a refer to the city for
m sdeneanor .

Q When you say "turndown,"” that's a decision not to
pursue any crimnal charges?

A That's correct, yes.

Q When -- what was your process in transferring the
cases that you reviewed, the submttals, to the city
prosecutor's office?

A So that process is handl ed by support staff. You
know, the decision is made by a prosecutor. And, again,
when it cane to these submttals, it was nore so than a
trial prosecutor, but I would review it and either agree
or di sagree or have sone questions.

But then, ultimately, our office would end up
sending it back to the agency -- you know, | don't want to
get this wong. | think the process is it goes back to
the agency and then that agency, such as Phoeni x or Tenpe,
will then submt it to thenselves to the nunici pal
pr osecut or.

Q Once you turned down a case or submtted it for
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m sdeneanor consideration, that was the end of your
i nvol venent in reviewing that particular case; correct?

A Yeah. And, generally, at least that's -- it's
over for us. Once we've nmade our decision that -- you
know, our decision is referred to the city for m sdeneanor
prosecution, it's going to go back to the agency so the
pol i ce agency can see what our decision was, and we're out
of it.

It may end up getting resubmtted later if
there's additional evidence to support a felony charge.

Q You testified earlier that your origina
recommendation to your IR review teamfor the Cctober 17th
case included the possibility of pursuit of m sdeneanor
considerations. Did you maintain that position throughout
your review?

A Well, the position changed. You know, | think we
kind of adjust and we al ways sort of bal ance the various
factors. And so while |I have the opinion that | felt that
| ooking at the totality, you know, that there were issues
Wth -- there were problens. And | knew that | just
| ooked at as there should be accountability all the way
around. |If a police officer did sonething wong, the
police officer should be accountable. |f anybody in our
office did sonething wong, there could be accountability.

There's a process for that.
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As to what | was looking at, | still felt at
that -- you know, by March and April, that there should be
accountability for what happened in terns of |ike the 30,
35 mnutes of, you know, disobeying police.

However, ultimately it was -- we did dismss with
prejudi ce the Cctober 17th case. You know, so all --
agai nst everybody. So -- and ny opinion did change by the
time we did that.

Q Were any of your recommendations of the

submttals or filed cases due to a personal ani nus agai nst
Ms. Sponsel ?

No, not at all.

Q How | ong did your reviewtake?

A So for the October 17th case?

Q Let's start with the October 17th case.

A That was an extraordinarily long review in the
sense that | really needed -- | wanted -- it was inportant

to me to find out the genesis of how the gang charge --
why it is that there was this belief that this group net
the definition of a crimnal street gang. Were did it
cone fron®

And so that involved a I ot of research, research
in particular on Riley Behrens, getting additional video
fromthe Gl bert Police Departnent, getting also -- just

researching credibility issues with the Tenpe Police
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Departnent and getting nore reports.

Al so, a lot of carefully watching body cam nore
than once. O course, there was a |ot of officers that
were invol ved, and the process went on for a long tine.
So you have each officer may have three or four different
body cam recordings, recordings, for exanple, of while
they're followng the protesters. That could be, you
know, 30 or -- plus mnutes. Body camfromwhile they're
interacting with the arrestees at the police station. And
t hen shut off and then brought on again.

There were a lot of small details that | really
wanted to capture. So it just involved just hours and
hours of researching.

And then there was, of course, the effort to --
I, you know, was involved in in responding to the notions
to dismss with -- with prejudice because ny belief is
that it was still fair and appropriate to at |east have
the option to bring m sdeneanor charges agai nst them
agai nst these, -- you know, excluding Ryder Collins,
agai nst the others at sone point.

So that took a lot of time to -- you know, engage
inthat litigation as well. That's just an exanpl e.

Q When did your review of the filed cases and
submttals regarding protester cases, when did that

formal |y cease?
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A Well, that's a good question. | guess |I'm going
to generally say around July of -- I think July of 2021
because, if you recall, | still had the Suvarna Rat nam
August case, | guess we'll call it the unbrella' s case,

and | had already filed a notion to reduce the charges
because of sone of the investigation that we had done.

And then, in addition to that, | actually -- we
ended up getting sone additional video. W had body cam
vi deo, but we ended up getting video that we didn't have.
| found out about it fromthe news. And then I contacted
the defense attorney, and he was able to get ne sone
addi ti onal cell phone video that required us to reviewit,
speak with the -- you know, the officers who were
desi gnated victins.

And then we dismissed that, | believe, in July.
So I'"'mgoing to say generally around July is when the bulk
of the review ended.

Q During your review of the filed cases and
submttals, did you have other prosecutorial duties in
addition to your review of these protester cases?

A Yes. | was the division chief of Training and
Post - Convi ction Division, which was a, you know, totally
different division. So none of these cases would have
ever been ny responsibility. So taking that on, it

took -- it did take me away from ny other obligations.
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Q Wul d the sane be true for M. Leiter?
A. Oh, | -- you'd have to ask him but | believe so.
Q They were froma different division; correct?
A Yes. I'msorry, yes. Ed Leiter was also from
Speci al Prosecution Il. | was from Trai ning and

Post - Convi ction. These cases were com ng out of Speci al

Prosecution |, which had the FRB bureau.

Q How di d the absorption of these filed cases and
submttals -- strike that.
How did the -- your review of the filed cases and

subm ttal s i npact your casel oad?
MR. CALDERON: (Objection. Asked and answer ed.
THE COURT:  Sust ai ned.

BY MR HENLEY:

Q Were you able to prosecute other cases in a
manner that you typically prosecute themduring this
peri od?

A. | nean, | wasn't able to give as nuch attention
to a nunber of nmy other responsibilities; in particular, |
think nmy supervision responsibilities. You know, | didn't
have as many opportunities to neet with the bureau chiefs
that | supervised. | didn't have -- it made it -- it
certainly was a strain on nme trying to work on review ng
speci al actions com ng out of the Appeal s bureau,

petitions, you know, for post-conviction relief. Those
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are just exanples of the things that -- you know,

necessarily I'mreview ng these protest cases and invol ved
in that; there's only so many hours in the day.

So while | -- 1 knowthat it inpacted ny
availability and nmy ability to work on those ot her cases.
| still did nmy best to nmake sure that | attended to those
duti es.

MR. HENLEY: Judge, | have no further questions
at this tine.

THE COURT: Cross-exam nation.

MR. CALDERON:  Yes, Your Honor.

Wth the Court's permssion, 1'd like to take a
five-m nute break, either now, in about 15 m nutes or so.

THE COURT: Can we wait 15 m nutes and do that.
That' Il just break up the norning, unless it's urgent.

MR. CALDERON: | -- I'mgoing to do ny best.

THE COURT: No. Let's take a break, then. You
look a little worri ed.

MR. CALDERON: Thank you

THE COURT: Al right. 1It's 10:35. Let's
reconvene at 10: 45.

(Recess)

THE COURT: Al right. W're back fromthe

norni ng recess.

And, M. Cal deron, you nay commence your
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cross-exam nation of M. G een.

MR. CALDERON: Thank you, Your Honor.
And thank you to the tribunal for that recess of

personal privilege.

CROSS- EXAM NATI ON
BY MR CALDERON:

Q M. Ryan [sic], we've net each other before, have
we not ?

A That's correct, yes.

Q | took your deposition?

A Yes, you did.

Q And we probably net sonepl ace el se, we both said
to each other; right?

A W may have, yes. | just couldn't renenber.

Q Yeah.

I want to ask you about sone of these neetings
that you testified to. You said that there was a neeti ng,
the first neeting you had of the group to review things,
was Clint Davis in that neeting?

A The first nmeeting on Cctober 30th?

Q Yes.

A. No, he was not.

Q Ckay. A person you did not nention yesterday in

the first nmeeting -- | think, was the neeting. Jennifer
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Liewer was in that neeting, was she not?
Yes. | didn't nention her?
No, | don't think so.

| apol ogi ze.

o > O »

No. That's okay.
And what is Jennifer Liewer's |aw enforcenent
expertise?

A She doesn't have any, like, training or |aw --
expertise in ternms of training. Just | suppose whatever
she | earned while on-the-job in our office.

Q Is she in charge of public relations?

A She was the public information officer at that
tinme.

Q kay. Wiy woul d --

A Or conmmuni cations director.

Conmuni cat i ons.

Wiy woul d you have a public relations
comruni cati ons person involved in the decision-nmaki ng over
whet her a case was valid to be charged or not?

A Wll, | think when you -- we discussed this at
our deposition. You know, she's part of the executive
team and, you know, sonetines there's a real benefit to
getting sort of a nonlawer's perspective. She didn't
have any final decision-making authority or anything |ike

that, but | think, over tine, she had denpnstrated that
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she had pretty good judgnent; asked questions that were
pertinent; sonetines brought up things that just we, as
prosecutors, didn't think about.
There's anot her aspect that -- you know, it's
i mportant for our office to obviously communicate to the
public, and if she's the one who is going to be making
t hose communi cations, it's inportant for her to have -- to
know what the rationale is behind certain decision-nmaking.
Q As --
The deci sions that are nade.
Thank you.
As of the time of your deposition, | think I
| ooked up Ms. Liewer's qualifications, and it said she was
trained in event planning.
Did your neeting in any way tal k about planning
an event, a soiree, or a conference of sone sort?
A No, it did not.
Q Okay. You exchanged texts with Jennifer Liewer,
did you not?
A | did, yes.
Q And you exchanged texts about this case; correct?
A Yes.
Q And you exchanged texts about Vince Goddard;
correct?

A. Yes.
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Q And they were not very conplinentary of

M. Goddard, were they?

A Vell, just to be clear, | don't think that any of
ny statenents -- | don't recall if nmy statenents were not
conplinentary. But, yes, | know what you're referring to.

Q Ckay. So there were derogatory comments in your

exchanges with Ms. Liewer?

A | believe it was, you know, why is Vince
posturing. |Is that what you're referring to? And then
he's being dramatic. |s that what you're referring to?
Yeah.

Q Ri ght.

So one of the people in the neeting, Jennifer
Liewer, was in real tine texting you about the neeting,
and she was critical of M. Goddard; correct?

MR. HENLEY: Judge, |I'mgoing to have to object.
| don't see the relevance of this |line of questions.

THE COURT: 1'mgoing to give M. Calderon a
little bit of latitude.

MR, CALDERON: Your Honor, this is the | ast

guesti on.
THE COURT: (Indiscernible) tie it together.
MR. CALDERON: On this topic.
THE WTNESS: |I'msorry. | think it's fair to
say that -- | nmean, | don't know that it was, |ike,
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vitriolic, but it was, fair to say, sonewhat critical,
yes.
BY MR CALDERON:

Q Okay. Now let's talk about the second neeting.
The second neeting, Jennifer Liewer was in the second
neeting; correct?

A W' re now tal king about the February 12th
I nci dent review?

Q Yes, sir.

A That's correct, yes.

Q Ckay. But in this neeting, dint Davis was
present as well?

A That's correct.

Q You characterized himas Cint Davis, a gang
expert; correct?

A That's correct, yes.

Q What makes hi ma gang expert?

A. Oh, | nean, he has a |l ot of training and
experience, years of experience with the Phoenix Police
Departnent, working in the gang enforcenent unit. And

then after that, he worked for the sheriff's office.

t hi nk he continued to do sone -- sone -- he did continue,

| believe, to kind of |ook at gang-rel ated cases. So, |
mean, he is an expert.

Q And isn't it true that it was his opinion that
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this was correctly charged as a gang case?

MR. HENLEY: (bjection to the extent it calls for
a |l egal concl usion.

THE COURT: Overrul ed.

THE WTNESS: That -- yes, that was his opinion.
BY MR CALDERON:

Q The first nmeeting that you testified about
having, Allister Adel was the county attorney at the tine;
correct?

A Yes. She was the county attorney during both the
Cctober 30th neeting, although not present, and then al so
at the February 12th neeting where she was present, yes.

Q | want to nmake sure -- thank you

I want to make sure | got this right. It's ny
understanding that she ultimtely said dismss the charges
W t hout prejudice; correct?

A You say ultimately. | guess there's two
different -- on February 12th, ultimtely, that day,
dismss all the charges without prejudice. And then in
June, as it relates to the Cctober 17th case, dism ss the

remai ni ng charges with prejudice.

Q It was still Allister Adel giving those orders in
June?
A That is correct, yes.

Q kay. And how did she comruni cate that with you?
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A VWhi ch deci si on?

The latter.
A The latter being in June. M recollection, and
it's not perfect on this, is that | was -- | went up to

the sixth floor prior to going to what woul d have been an
oral argunent in front of Judge Ryan-Touhill, and I w sh |
coul d renenber exactly who was there. | think Ken -- |
think it was Ken Vick, Allister, Ed Leiter m ght have been
with nme, and there m ght have been one or two others. |
don't believe Jennifer Liewer was there. But that's -- ny
recollection is that's when she said, let's just -- at
this point, let's just dismss it wth prejudice.

Q Let's tal k about the unbrella.

A Sur e.

Q And | aver to the court, |earned coll eague across
the way, and to you, that the nonenclature for the
unbrella, the end -- the thing at the end, | forgot what
you called it, the --

A The Mary Poppi ns?

Q The -- the wanky part. You called it the "wanky"
part of the unbrella.

A Did | call it that?

Q Yeah. But that's okay. It's fine. | would have
called it wanky too.

It's called a tip.
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A Ckay.

Q The tip of the unbrella. | |ooked it up, so?

A Al'l right.

Q So let's talk about the tip -- the tip of the
unbrel | a.

Did you see any phot ographs that had shar pened
tips of unbrellas?

A In the photographs of the unbrellas?

Yeah.

A Make sure | understand.

Did | see any sharpened tips?

Q Tips that were -- tips that were not -- that
woul d not look like it was the manufacturer's intent?

A Yeah. | did not see any tips that appeared to be
nodi fi ed beyond what did manufacturer did. | did not see
t hat .

Q We're going to direct you to Exhibit --

Exhi bit 120.

A 120. Ckay. | see 120. Appears to be the
Power Poi nt ?

Q Well, actually --

There's sonmething stuck in here. Yes, | see --

Q Wl l, that sonething we'll go to next.

A Ckay.

Q The Exhibit 120 has the word scene, s-c-e-n-e, up
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in the left-hand corner. That's not it.

A. Oh, I"msorry.

Q It's 120. It's in the book right there.

A ["'mon 120. And it's -- you want to see what |
have? It starts out with the -- it appears to be a
Power Poi nt .

Q It's toward the end of the PowerPoint.

A Ckay. Gve ne a second.

Ch, |

see what you're |ooking at now, yes.

Q That was the -- the photograph that you saw,

correct?

A |"ve seen this photograph before. | saw a nunber

of ot her phot ographs.

Q Was that the photograph that you revi ewed when

you -- in reference to your testinony here that you didn't

see any sharpened tips?

A This woul d have been -- | reviewed nultiple

phot ographs of unbrellas, because they took nore than one

phot o.

Q Right next to it, inserted in the book, and you

pulled it out earlier --

A. Thi s?

Q -- was this.

That is an uncropped version of the

sane photo. Can you conpare thenf?

A. Yeabh.

mean,

it's showi ng sone of the sane --
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It does appear to be the sane photograph, that's correct,
just a cropped version.

Q And isn't it true that the uncropped version has
an unbrella wth a very pointed tip?

A Wll, it has a -- it looks like it has a -- yeah,
It has a -- | guess it's fair to say it has a pointed tip
that did not appear to ne to be nodified. It's just a --
It's a tip.

Q So you say that this is -- the manufacturer would
have prepared this unbrella with a -- with a very
sharpened tip?

A | -- | nean, it appeared -- | guess what |'m
| ooking at, it appears to be bl ack, you know.

Q Uh- huh.

A So it looked -- it |ooked Iike fromthe
phot ograph that it was still |like a rubber -- it was the
rubber tip. O | say rubber. Plastic or whatever it is.
But it -- it didn't look -- | don't see anything that is
telling nme it's been nodified, |ike sharpened and changed.

Q Wul d you conpare and contrast that to the
unbrella that is at the bottom of the page, at the
forefront. Bottom of the sanme photo --

A And I'm-- is it okay if | hold it up? Are you
tal ki ng about this one?

Q Yes.
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A Yes.

Q Wul d you conpare that tip to the, I'Il call it,
needl e-li ke tip on the other.

A Yeah. | nmean, | can -- and | can see that
this -- this tip, the other one, is definitely thicker. |
nmean, that is sonething that -- | renenber seeing this and
| renmenber thinking, okay, is this nodified? And I
didn't -- it didn't appear to be nodified. And then | was
never presented with any evidence that -- that sonebody
actually took --

Q Ckay. The question was for you to conpare.

Sorry.

Q And | think you answered it.

A Okay. Thank you

Q Thank you so nuch.

W broke yesterday in the mddle of your

testi nony; correct?

A I think it was Tuesday.

Q Tuesday. |'msorry.

A Yes.

Q Tuesday. We're working every day.

A. It's okay.

Q Everybody in the roomis working every day.

Do you have a | awer advising you in this case?

A No.
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Q Ckay. Well, | don't want to invade any

attorney-client privilege wwth a question, but did you
speak to anybody about your testinony here in between when
we recessed on Tuesday and now?

A Wll, | mean, | just spoke with the bar,
schedul i ng, and then answering a few questions to make
sure that we understood what the facts are.

Q Well, what were those questions?

A Well, | nmean, | don't renenber every single
guestion. But one, for exanple, would be the process that
| tal ked about where Ken Vick had asked us to -- you know,
sort of create this teamor where he created -- wanted us
to create a teamand review submttals. | suppose -- |I'm
trying to think of what -- | know there was other facts.
| just can't think of themright now

Q Did you talk to them-- you said you just talked
to them--

A Oh, I"'msorry. | think I also nentioned in ny
deposition | had reviewed the deposition, and there was
a -- you know, a typo where it said -- instead of line
attorneys, lying attorneys. And then there was one where
| had -- there was a -- between you and |, we were tal king
about whether it was a cell phone versus a home phone.

And I -- | let themknow that | don't know what ny brain

was thinking, but it would have to be a cell phone,
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because it was texting. So there were sone of those

t hi ngs.

Q And did you have just one conversation with the
bar, or did you have several ?

A Oh, since -- since ny testinony?

Q I n between -- between Tuesday, when we recessed,

and this norning' s testinony?

Vell, it was nore than one. Two or three.

Q Okay. Were they in person?

A No.

Q Ckay. And were they tel ephonic?

A Yeah, tel ephonic.

Q Did you exchange any enail s?

A. | think -- other than, like, are you in right
now? You know, | did -- like, for exanple, | did reach

out to themto, you know, |et them know about certain
things that | figured m ght be pertinent that m ght be
asked about, things |ike that.

Q SO you were --

A Thi ngs about --

Q Way woul d you call them-- | nean, why would you
communi cate with themto | et them know what woul d be
pertinent?

A Vel |, because | wanted to nmake sure, since

they're the ones that are presenting the case, that --
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that the testinony, that what |'mbringing out, what's
com ng out, is accurate.

Q Did they in any way coach you on what to say?

Not at all. Not --
Q Did you have?
A In fact, the opposite.
Q Did you have any -- oh, the opposite. Explain

what the opposite was?

A M. Henley said, "Your testinony is your
testinony. And you answer it how you feel confortable."
You know, sonething -- |'m paraphrasing. | don't know if
t hose were the exact words.

Q No. That's nmy know edge of M. Henley. So, yes,
t hank you very much.

A Yeah.

Q In your deposition, you testified you only vi ewed
dozens of the videos; correct?

A I think -- if you asked -- | think you asked ne
to estimte.

Q Yes.

A And | wanted to be careful. So, yeah, at |east

dozens, yeah.

Q Do you know how many vi deos there were?
A Body cam vi deos?
Q Vi deos that -- that a prosecutor would review
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A Oh, god. | nmean, in this case, | think over a
hundred and -- you know. And just so you know, in
hi ndsi ght, | think |I probably -- | would not be surprised
if | actually did review, |I don't know, if not all of

them alnost all of them
Q Ckay. If | were to tell you that there's over

150, woul d that be reasonabl e?

A No. | think that's correct, actually.

Q And | -- that's ny -- ny count and | was | ousy at
mat h, so.

A Me too.

Q So there's that.

Do you believe you reviewed all 150 vi deos?

A | believe that | -- | believe |I reviewed either
all of themor alnost all of them And then certain
videos | would have reviewed nultiple tines because they
were very pertinent.

Q Over what period of tine? How many -- how many
days, weeks, hours, over what period of tine did you
revi ew t hese?

A My review -- well, the beginning of ny review
woul d have been when | got access to the case, at |east
February 8th. | can't renmenber if | reviewed body cam on
that day, but | may have. And then | think it's fair to

say that | stopped review ng those body cans at |east in
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ternms of preparation for ny review of the case when it was

dism ssed with prejudice in June. So that period of
February 8th to early June.

Q About five nonths, over five nonths?

A Around there, yes.

Q Ckay.

A. Wait. Let ne do the math. Yeah, February,
March, April, WMay.

Q ' m guessi ng?

A Yes, yes.

Q Once again, ny math is not good. So pl ease
doubl e- check.

So over five nonths you reviewed these videos;

correct?
A That's correct.
Q Isn't it true that five nonths is a |ot |onger

time than a |ine prosecutor would have to review vi deos,
particularly to review 150 videos, particularly with a
10-day deadline in order to protect the defendants'
rights?

A Can you rephrase that?

Q Is it possible to review the 150 videos within
the 10-day tinme frame that a prosecutor has in order to
eval uate the case to nove forward?

A | think I know -- tell me if -- I'"mgoing to
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rephrase what | think you're asking.

Q Go right ahead.

A If you have, let's say, grand jury set within
those -- the probable cause determnation required within
10 days, is it feasible to review that many body cam
videos? No, it's not feasible to review that many body
cam vi deos.

Q So it --

A Unless -- | nean, no, it's not feasible. It's
j ust not.

Q So it's safe to say that, based on what your
testinony is -- and correct nme if I'"'mwong -- that it's
reasonabl e for a prosecutor, based on their casel oad,
based on their personal |life, not to review every single
video in that short tinme franme that you have to work under
because of the constitutional protections; correct?

A So that is correct if you nust work under that
time frane.

Q Ckay.

A It is not possible to review that many vi deos.
And it is also cormon for a prosecutor to not be able to
review every single body camvideo in a conplex case prior
to grand jury, again, with the caveat of if you nust
present by that tinme period.

Q So in -- so just to close up this area.
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A Yes.
Q So you had a lot nore tine to review these videos
than April Sponsel had when she was review ng them at the

onset of the case; correct?

A At the onset of the case, prior to grand jury,
yes, | had nore tine.
Q kay. Did you have a conversation with an

of ficer named Ben Moore regarding the decision to dismss
the protest cases?

A Yeah -- um yes. | nean, | don't know that | had
a conversation with Ben More -- oh, wait. Yeah, after
the dism ssal w thout prejudice, correct, yes.

Q Who is Ben Mbore?

A He was a lieutenant in the -- | forgot the exact
nane. It was downtown operations unit or -- it was
essentially the group that's responsible for responding to
the, you know, security downtown and protests, things |ike
t hat .

Q Wul d that be Gty of Phoenix police?

A Yes, it would be, yes.

Q And you testified earlier about the federal --
sonebody fromthe Federal Bureau of |nvestigation being
i nvol ved, also Mesa police. So aml to draw the
conclusion that relative to these -- to these -- these

riots or these protests, that there were -- there was an
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I nterdisciplinary group of |aw enforcenent agencies

collecting intelligence?

A | -- yeah. | think that's fair to say. |
don't -- you know, how -- how well they comrunicated is a
little bit -- that's a different issue.

Q Yeah. |'mnot --

A But, yes, yes, it's fair to say that you had
different police agencies that were trying to figure out,
you know, who's going to be showi ng up at these events.

Is there going to be a danger to then? So they would have
to kind of collect general information, and they were
sharing information.

Q So when you |l et Ben Mbore know that the case was
going to be dism ssed, | think you said w thout prejudice,
what was his reaction?

MR. HENLEY: (bjection. Relevance.

THE COURT: \What is relevant about that?

MR. CALDERON: Well, M. More was one of the
peopl e that -- upon whose opinion ny client relied, and --

THE COURT: Yeah, and | think --

MR. CALDERON: -- so it goes to her state of
m nd.

THE COURT: | certainly can understand your
client testifying about reliance on him but |I'mnot sure

that this witness -- we're also getting into hearsay.
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|"mgoing to sustain the objection to the pending

guesti on.
MR. CALDERON: Al right.
BY MR CALDERON:
Q Is it my understanding that your testinony here
today was that Allister Adel dism ssed the case for
i nsufficient reasonable |ikelihood of conviction?
A Are you tal king about the dism ssed w thout

prejudi ce on February 12t h?

Q Yes.
A. Yeah. | nean -- and | say that because we had --
we had the -- you know, the incident review, and we | ooked

at the strength of the evidence as to the fel ony charges.
And the consensus was is that there was not a reasonabl e
| i kel i hood of conviction on the felony charges.
There was di scussi on about how, yeah, there are

t hese m sdeneanors, but, ultinmately, the decision was
made -- and | -- obviously, | can't speak to exactly what
Al'lister was thinking, but my recollection is that,
generally, it's that we need -- we need to dismss this
ri ght now and sort of start over and get -- make sure we
have the facts right, if we're going to be bringing
charges in the future.

Q And in the process -- in the process of your

career, any prosecutor's career, this sort of thing
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happens, does it not? This is not, |ike, Haley's Conet.

| nmean, it happens.

A That is to say, |like a reevaluation of a case?
Q Correct.

A That's correct, yes.

Q Let nme ask you a little bit about your testinony

relative to the assisting a crimnal street gang.

A Yes.

Q Statute.

In order for that statute to apply, is it ny
under st andi ng that your testinony is that you have to have
evi dence that these people participated in previous
fel oni es?

A No. So you -- you have to be able to show under
the definition of crimnal street gang that this is an
associ ati on whose nenbers, individually or collectively,
commt felony offenses, preparatory or otherw se. And so
whil e you don't have to have felony convictions from-- in
order to prove that this particular group is a gang, nost
of the tinme the gangs that we're dealing with are well
established crimnal street gangs and there really is no
questi on about whether or not they individually or
collectively conmt felony crines. So you don't have to
have it --

Q So --
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A But it is certainly going to be inportant.

Q So howdo | -- howdo I qualify ny street gang to
be a street gang if this is going to be our first big
t hi ng, under your analysis? Is it -- can a street gang
ever becone a street gang w thout having been previously a
street gang?

A. The answer is yes. There are instances where,
for exanple, a group energes that's new and however under
those -- under the facts of the case itself -- and |I'm
just giving this as an exanple.

Q Sure.

A Under the facts of the case itself, you may have,
for exanple, a distinct group and, you know, as they're
bei ng investigated, it's determ ned that they' ve done
mul tiple arned robberies and drive-by shootings.

So as part of the overall evidence in the case,
you have a good track record that this group, this
association, individually or collectively, commts fel ony
of f enses.

Q And your interpretation of the statute is there
must be a track record?

A. No. | -- sorry. So |I'mnot saying --

And I'mjust telling you, | don't practice
crimnal |aw

A. Yeabh.
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Q You -- in your little finger, you know a | ot nore

than | do in nmy entire body.

So -- so you're saying usually, | guess, you | ook
to see if there is sone sort of pattern of practice in the
past ?

A | guess the way | would say it is that the
| anguage of the statute is going to require show ng
individually or collectively "commts felony offenses,"
and -- and so while you don't necessarily have to have a
track record, it is going to be extraordinarily inportant
In ternms of persuasiveness. And not only persuasiveness,
to make sure you got it right, that this group really is,
nunber one, an association that is associating with one
anot her; nunber two, that they really do individually or
collectively commt felony offenses.

Q So it's -- so just totry to put a cap on this,
It's nmy understanding that when you reviewed this -- and
you testified earlier today that you reviewed it and you
didn't see any previous experience as a street gang --

t hat made you unconfortable proceeding the way it was;

that's what pronpted you to continue to dig?

A. Well, not necessarily. So let nme -- because the
chronol ogy there, | think, kind of conflated two things.
Q Sure.

A Sois it okay if | explainit?
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Q Ch, sure. Sure.

A So initially we have the Cctober 30th neeting.
The information that's being presented, | have no reason
to dispute or disbelieve the information that this group
had communi cations with each other, had sharpened
unbrel l as, had sharpened fingernails, that they had cone
t oget her for purpose of assaulting officers. So there's
this conspiracy to commt aggravated assault. You know,
| -- 1 believed the information.

My concern, though, at the tinme, though, is
that -- you know, | can understand a group, if they -- you
know, if they have this intent on this particular night.
W need to be very careful, though, about |abelling a
group a crimnal street gang unless we really are sure
that this is a gang. And a lot of tines the way in which
we're sure is that track record, the track record of
individually commtting -- individually or collectively
committing fel ony offenses.

And | go alittle bit further. | know the
statute, the way it can be read -- it can be read very
broadl y.

One of the things that |'ve always thought about
in terns of the gang statute is that you have to | ook at
what the purpose of the gang statute was. Wat conduct

was it intending to neet? And so | had, you know, very
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grave m sgi ves about, on Cctober 30th, about the gang
statute at that tine. At that tine, | did not realize
that other -- what | saw as being core facts turned out
not to exist. But | was concerned at that tine that we
just didn't have enough evidence to show that it was a
crimnal street gang.

Q And you woul d have felt better if there had been
evi dence of sone sort of previous incident where they
acted as a street gang?

A Yeah. | would say multiple. | would have felt
better if there was, you know, mnultiple incidents.

Q Mul tiple?

A Yeah.

Q And in order to charge the street gang, do they
all have to be -- every single person involved, do they
have to be a nenber of the street gang in order for those
charges to occur?

A No.

Q Ckay. And the Maricopa County Attorney's Ofice

didn't create the gang statute, did it?

A Well, that's a legislature that passes the | aws.
Q People we elect; right?
A That's correct.
Q Wants to be changed -- |ike you said, you
don't -- you're not confortable with parts of it, you've
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got to go to the legislature to have it changed; right?
A. That's correct, yes.
Q But it's the | aw?
A It is the |aw

Q And you and | have to follow the | aw

A We do, but we -- but as a prosecutor, | also have

to interpret the | aw.

Q Absol utely. Absolutely. I'mglad -- |I'mvery
gl ad you do.
Unbrel | as.
A Yes.

Q This will be a shock to the tribunal and to ny
col | eague, but | protested before. And | never protested

with an unbrella. And so in preparation of today, |

wat ched the Reverend Martin Luther King's march -- protest

march on Washington. | didn't see any unbrellas. What's
the purpose of an unbrella in a protest?
A So.
MR. HENLEY: (bjection, Judge. That's
specul ati ve.
THE COURT: Well, if you know, you can answer.
THE WTNESS: Yeah. | think I can -- | think
can answer.
MR. CALDERON:  Sure.
THE WTNESS: |In the context of, |ike, for
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exanpl e, the way -- the nodern usage we're seeing.

The unbrellas are part of an overall tactic, you
know, that is consistent with, for exanple, black bloc,
and it's designed to conceal identity and essentially
prevent identification by police during the course of a
protest. You know, that's -- | nean, generally is howit
can be used. That's ny understandi ng.

BY MR CALDERON:

Q Wuld it be fair to say that |aw enforcenent
di sfavors people protesting using unbrellas, trying to
conceal their own identities?

A VWll, there's a |lot of things that conceal

identities. Masks are often used. That conceal s

identity. The entire -- again, black bloc is designed to
sort of conceal and confuse identity. So that -- ny
understanding fromthe review of this case -- and al so,

frankly, just generally kind of followng things in the
news is that, yes, | nean, the unbrella is designed to
make it nore difficult for identification.

Q Okay. Black bloc. What does that nean?

A It's essentially dressing in all black,
oftentinmes including, you know, |ike a black nmask, naking
it, again, difficult to distinguish between -- you have a

| arge group of people, and if everybody is dressed in

black, it can kind of look like a -- like a swarm And so

80

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

81
It is difficult to pick out certain people.

Q Isn't it true that Ryder Collins was wearing
bl ack and gray that evening?

A So I know this canme up during the deposition.
Ryder Collins was not wearing black bloc at all. He was
wearing black shorts. |[|'ve now | ooked at the photo -- he
was wearing black shorts and | believe black shoes. But
he was -- there was -- he was wearing shorts, nunber one.
| think there was one other protester that evening who was
wearing shorts. But usually black bloc is, you know,
pants, shirt, mask, you know, hat, conplete with the
unbrel | a.

Q And - -

He was not in black bloc.

Q And where would I find that definition?

A O what, black bl oc?

Q Bl ack bl oc.

A. | don't know. Go on line, you know. Urban
D ctionary, WKkipedi a.

Q Coul d -- could another prosecutor have a
good-faith different opinion than you as to what bl ack
bl oc is?

A In the context of Ryder Collins?

Q Not -- not Ryder Collins, but in the case of

i dentifying black bloc, could you have an idea that it's
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not bl ack bloc and a col | eague of yours have a good-faith

idea that it was black bloc? 1Is that reasonable to

expect ?
MR. HENLEY: (bjection. (Indiscernible).
THE COURT: |I'msorry. Say that again.
MR. HENLEY: This is all specul ative.
THE COURT: Well, do you know t he answer,
M. Geen?

THE WTNESS: | guess if the questionis, is it
possible? It's possible --

MR. CALDERON. (Ckay. That's all --

THE WTNESS -- that in a different situation, you
could ook at two different people wearing clothing and
have a di sagreenent on whet her that constitutes bl ack
bloc. And, again, ny enphasis is in a different situation
because | do not believe that Ryder Collins could
reasonably be characterized as wearing bl ack bl oc.

BY MR CALDERON:
Q A question for you. |In your experience as a
seasoned prosecutor, have you encountered the Federal

Bureau of Investigation msleading you in very nmany cases?

A. M sl eadi ng ne?

Q. Yes.

A My personal experience?
Q. Yes.
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A | don't believe I've had personal -- | don't
recall personal experience that | felt that the FBI was
m sl eading ne. | have -- | have -- |'maware of other
I nstances where there's been frustration --

Q I"'monly testing [sic] about you, because you're
the --

A. Oh, I"msorry.

Q -- you're the guy --

A Yeah, I"'msorry. | don't -- | don't recall --
Q Al right.

A. -- ever feeling that the FBI had msled ne. |

don't recall that.
Q What -- the sanme question interchanging the

Departnment of Honel and Security.

A Sanme answer.
Have --

A | don't recall --

Q What about Mesa Police Departnent?

A Don't recall Mesa Police Departnent m sl eading
nme.

Q What about Phoeni x Police Departnent?

A. | don't recall Phoenix Police Departnent ever
intentionally -- like, there may be tinmes that | felt that

a report was msleading or the way in which sonethi ng was

phrased was mi sleading. But | didn't -- | guess |
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don't -- | never felt that -- that there was ever an
intent to mslead ne as a prosecutor, if that nmakes sense.

Q You testified that there was sonme sort of
intelligence -- it mght have been a posting -- involving
Any Beth Kapers, where you testified she wote, "Riots
2020. Burn it to the ground."”

A. Sonmething to that effect, yes. | nean, |
could -- if you have a copy, it would refresh your
recol | ection.

Q No. |I'mrelying on your testinony.

A. Ckay.

Q That's fi ne.

A Actual ly, you know what, | believe it -- it m ght
be in this exhibit. Do you want ne to |ook at that?

Q I'"'mnot going to --

Okay. Never m nd.
Q -- spend nmuch tine on it, unless you want to --

A No. That's okay.

O

Ckay. Burn it to the -- burn it down. |Is
that -- is that a call for a peaceful action?

MR. HENLEY: (Objection. Wat definitions are we
usi ng here?

MR. CALDERON:  Your Honor, he's the prosecutor.
He takes a | ook at these --

THE COURT: Yeah. | think your direct
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exam nati on opened the door to this social nedia post.
Overrul ed.
THE WTNESS: Can you repeat the question? [|'m
sorry.
BY MR CALDERON:
Q Well, the posting says, "Riots. Burn it down."
Is this nmessage intended to elicit a peaceful
pr ot est ?
MR. HENLEY: (bjection, Your Honor. Now we're
i nto specul ation.
THE COURT: Well, | agree.
Your first question was not objectionable. Now
you' re asking about the intent of the author.
So if you could say it like you did the first
time, I wouldn't have a problem
MR. CALDERON: If | could renenber it,
Your Honor, | would.
THE COURT: | think the question is whether
Ms. Kaper's post is reasonably consistent wth a peacef ul
pl an.
MR. CALDERON: Thank you, Your Honor.
THE WTNESS: Yeah. | don't think "riot" and
"burn it down" is consistent with a peaceful protest, if
that's what you're asking.
111
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BY MR CALDERON:

Q Al'lister Adel was the subject of sone
controversy, and eventually she had an unfortunate
circunstance. You were one of the people that wote a

| etter in protest about her, weren't you?

A You nmean the request for resignation?
Q Yes.
A Yes.

Q Way did you do that?

A Vell, | guess that's kind of a conplicated
matter. But in the sense that there were a nunber of
things that led up toit, but we -- we felt that ethically
we had an obligation at that point to request that she
resign, and we also felt that ethically we had to report
it to the bar and the board of supervisors.

Q Okay. Wien you say "we," who are you tal king?
A Ch, I'msorry. The division chiefs at the tine.
Q Okay. But, yet, you also testified here today
that she ultimately told you to dismss the case wth
prejudi ce; correct?
A Yeah. The chronologically, the -- the decision
to dismss the case with prejudice, that occurred in
June of 2021. And then, of course -- ny recollection of

the chronology is, you know, she goes into the rehab,

think, in Septenber of 2021. And then we started havi ng
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t hese additional concerns in Novenber of 2021, ultimately

culmnating in early 2022 with -- | believe it was
February 14th or so when that letter was -- was sent.

Q So just so that | can close this |oop up. You
had confidence in her when she told you to go ahead and
dismss wwth prejudice. But later in the year, after she
sought nedi cal help, you did not have confidence in her
| eader shi p?

A | think -- 1 had -- yeah. | think that's fair to
say. | nean, | had -- just so that |I'm being transparent,
in the February 12th incident review, there was a text
nessage that | believe you have where Jennifer Liewer had
asked if | had spoken to Allister about this October 17th
case because she apparently thought that we had. And |
had not .

So |l didin the back of nmy mind have a little bit
of concern about lingering effects fromthe surgery,
but -- but | guess to ultinmately answer your question, |
didn't have any concern about her ability to nmake the
decision to dismss the case with prejudice on -- in June.

Q You testified that the catalyst, the catal yst
that pronpted you to take a ook at this is you were
wat ching a tel evision program correct?

A Yeah. So the -- | guess the -- sort of the --

where | -- because I'm-- | was not her supervisor. |It's
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not nmy division. Wat it is that really kind of nade

me -- | don't know -- for lack of a better phrase -- stick
ny nose into the case was that report on February 4th
where | saw Ryder Collins.

Q And this was -- you knew then it was going to
becone a highly politically charged case; correct?

A I don't know about politically charged as nuch as
| didrec -- | nmean, | recognized that this was going to
be a high-profile, very publicly visible. And | suppose
it's fair to say that in a -- in this -- under these
circunstances, that that could happen, | suppose,
political ramfications.

But that's not what | was thinking of. | was
t hinking of this guy, Ryder Collins, has just said, "I
don't even know these people,” and that's what really

pronpted me to take action.

Q So | don't want to m sstate anything.
A Sur e.
Q It's ny understanding that at that tinme, this

area of the gang activity, the charges and stuff, was not
in your area of authority; correct?

A Yeah, these -- that case, this Cctober 17th case,
was not ny case, not ny division. | don't supervise it.
| didn't charge it. Exactly.

Q So you opted into. You wanted to be part of this
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case; correct?
A Il wouldn't say | wanted to be part of the case.
| -- when | saw -- when | saw that report, | wanted to see
if | can help. | want -- basically, what nmy email to Ken
Vick was, | think pretty nmuch suns it up. You know, |
think that this needs to be -- we need to have an incident

review, and | asked for perm ssion to assist, essentially.

You know, | have enough work on ny own, but, at the sane
time, yeah, | felt that it was inportant for ne to offer
ny assi stance and -- and, for that nmatter, have sone

I nvol venment .
Q Particular -- that's good of you, particularly
with the workload you have.

Are there any other cases that served as a
catal yst for you, you' re watching a particular news
program-- in this case it was ABCl5 news; correct?

A Yes.

Q kay. Are there any other cases involving ABCl5
news that you saw and that you said, |'ve got to get
I nvol ved in that case?

A | don't want to -- | don't want to say no and
then find out that "'mwong. | -- | --

Q This isn't a trick question.

A Yeah. | just -- | can't -- | can't renenber

ri ght now.
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Q If you can't renenber, you can't renenber.

A Yeah. The only thing | was going to say is that
ina-- so, again, it's not my division, but in Septenber,
so before -- Septenber of 2020, before all of this
Cctober 17th matter -- and | don't know that it was
ABCl15 -- there was sonething in the news about a | awer
who was representing other protesters saying that he's
recei ved no discovery. He's received no video.

And so in the office, I'mKkind of one of the guys
that deals a ot with discovery issues, under our Rule 15.
And it -- it -- | just wanted to -- you know, | don't I|ike

seeing, like, oh, the County Attorney's Ofice isn't

disclosing things. So | -- in that context, and | believe
we'll call it the Bruce Franks case is the case that it
was -- another August case. | had just quickly reached

out to April and said, you guys should really try to get

those -- those body cans out or videos out.
Q Even though April was not in your area?
A That's correct. So -- but just to be clear,

t hough, that type of a thing where I would -- where | cal
anot her prosecutor, |ike, hey, you know, | saw this --
maybe not in the news, but, you know, | heard about it,
you know, in court or sonething, it is not uncommon for
me, as a division chief, and even not as a division chief,

to just talk to other prosecutors if | think | can be of
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assistance. In other words, if | see what m ght be a
problem 1| -- if | can be of assistance, | may try to help
out. But that doesn't nean that |'mgoing to insert

nyself in the chain of command and gi ve any type of an

or der.
Q Sonmehow from your previous testinony, | got the
I npression that there's -- there's a manpower shortage,

general ly speaking, with the prosecutor's office?

A That's correct.

Q kay. And was it usual for lawers to ask for
addi ti onal hel p?

A No.

Q Was it unusual for |awers to be -- to have those
requests deni ed?

A A request for additional help?

Q Yes.
A | -- 1 think -- I"'mnot -- | don't -- it's hard
to characterize. | guess it depends upon the extent of

the need. Because when you think about it, if everybody
I's shorthanded, it's possible that, you know, sonebody, an
executive or a division chief may say, | just don't have
anybody that | can give you right nowto assist. But | do
feel that, generally, in our office, we do try to nake
accommodations. W try to find people who can maybe, you

know, help out on sone cases, review sonme cases for
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charging, things |Iike that.

Q So do you know in the case where April Sponse
asked for additional help and she did not receive it, why
she didn't receive it?

A On whi ch case?

Q The -- the gang cases?

A. Ch, this case?

Q Yes.

A This particular Cctober 17th case?

Q Yeah. Yes.

A Do | know if she reached out --

Q Do you know why she -- why it was deni ed?

A | actually --

MR. HENLEY: (bjection. It really asks and
answers questions that aren't in evidence.

THE COURT: Well, | think you're junping ahead a
question, because | think he's going to say he doesn't
know t hat there was a request.

So | think you need to back up and ask whet her
he's aware of a request.

BY MR CALDERON:
Q Were you aware of a request?
A | don't -- | don't recall -- if you have

sonething to refresh ny recollection --

Q No. [It's okay.
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A | actually don't recall that.
Q Do you know i f she asked for help in other cases?
A Just generally? | mean, there's -- like, as a --

knowi ng her for so many years, we probably (indiscernible)
i ke, hey, Ryan, can you review this notion? Hey, Ryan,
can you -- so, yes, she's asked for help.

W all ask for help at sone point of a coll eague.

Q Do you know if she's ever been deni ed hel p?
A | -- I don't -- I"'msorry. | don't know.
Q Okay. Did you review all of Ms. Sponsel's cases

and the evidence in those cases as part of this review?

A Al'l of her cases?
Q Yes.
A No. You nean |like -- like every -- like her

entire casel oad?

Q Yes.

A Not at all, no.

Q How di d you determ ne what cases to review and
what cases not to review?

A It was basically the assignnent. So | get
assigned the Cctober 17th case. That's what 1'mgoing to
review. | get assigned that August Suvarna Rat nam case.
|"mgoing to reviewthat.

Then we get that general "You' re going to be part

of ateam" Ryan Geen's sort of the division chief,
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| i ke, the highest ranking person in that team And

then -- so | didn't -- I may not have dug as far into sone
of the other cases. But when, for exanple, Ed or Neha or

Suzi e Caughlin would cone to ne with one of those cases

that I -- if it wasn't assigned to April, it was assigned
to sonebody else at FRB, | mght reviewit. But it m ght
be nore of a cursory review. It would depend on the

circunstances. But | definitely did not review all of her
cases.
Q And when you say "if | was assigned,"” who -- who

made the assi gnnment ?

A Vell, | know the Cctober 17th case, that was
assigned by -- you know, Ken Vick asked ne, he's liKke,
you're -- or told ne -- you're going to review the

Oct ober 17th case. You're going to have that.

And then | think like a day or two | ater, hey,
there's this one defendant who is part of that case. It
makes sense for you to take that. So then that got
assigned to ne.

And then -- and then | don't know exactly how it
got deci ded by Ken or sonebody el se, but then eventually
Ed and Neha get certain cases assigned to them | know
Rachel was at |east review ng sonme but | don't know t hat
It was, quote, assigned to her.

Q Do you know how MCAO det erm nes when to provide
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| awers with additional resources or help conpared to when
they decide not to? |Is there alitnus test or criteria?

A | -- 1 think it's sort of the -- the conmon
sense. You know, evaluating how urgent the need is, what
the time constraints are, what resources are avail abl e,
what resources can be spared. It's just a -- it's a
totality of the circunstances.

Q Can urgency be -- arise out of a public
sentinment ?

A An urgency arise out of public -- out of public
sentinent alone, | don't think that | would say that it
woul d arise out of the public sentinent alone.

Q Ckay.

A And | guess the way -- the best way to describe
it would be that a case that is very inportant or has
becone inportant may -- that is what nmay arise -- you
know, sort of arouse the public sentinent. But it's not
the public sentinent that will dictate where the resources
go.

Q Let me ask --

A O at least it shouldn't work that way.
Q | want to understand "inportant," the word
"inmportant." | have a friend whose interview -- he's a

former bar president, fantastic |awer. Wen everybody

sticks a mcrophone in front of himand says, what's --
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what has -- "Wat is your nost inportant case,” his
response is "Yours." Geat sales technique.
How do you deci de what's inportant?

A Vell, Iike generally within the Maricopa County
Attorney's Ofice -- | nean, sonme of it is going to be,
you know, the nature of the case. So, for exanple, |
don't think there's any dispute that a first-degree nurder
Is going to have to get nore resources than, say, a
m sdeneanor driving on suspended |icense. So the nature
of the case.

The public safety inplications of the case.
Those are just sonme of the factors.

Q So is it possible that the reason April did not
receive help in certain cases is that they were not
I mportant enough?

A Well, again, | don't know what she didn't receive
hel p on.

Q CGenerically speaking, | think -- are you saying

that if it's an inportant case, resources will flowto it.

If it's not an inportant case, resources wll be w thhel d?
A Not -- not entirely saying that. | nean, it's --
every case is different. |It's a totality of the
circunstances test -- or | say test. | nean, that's what
we | ook at. | get requests all the tine. Hey -- you
know, in nmy division -- we're really hurting over in the
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Gang Bureau right now W need assistance, you know, and

| -- a prosecutor needs help on this case. And an enail
can go out and ask for help.

Sol don't -- 1 can't -- I"'msorry. | can't
answer, |ike, what went into a decision, if a decision was

made, to not provide April assistance on a certain case.

Q There's no right or wong answer. Just your
opi nion --

A kay.

Q -- is inmportant. But thank you. | appreciate

your answer.

A Al right.

Q Can reasonable mnds differ as to what's
i nportant and what's not inportant when they're talking
about all ocating resources?

A | -- | think generally that's a correct
statenent. Cbviously you will always hit a point where if
sonebody, again, is conparing a driving on suspended
|icense to a nurder, then | don't know that reasonable
m nds would differ. But, | nean, yes, in a |lot of
I nstances these no question that reasonable m nds can
differ on which case should take priority.

Q General |y speaki ng, do deputy county attorneys
wor k har d?

A. | believe so, yes.
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Q Are sone of them overworked?

A Absol ut el y.

Q Are sone of them exhausted?

A Absol ut el y.

Q Do you think reasonable m nds can differ on the

determ nati on of probabl e cause?

A Yes.

Q And to determ ne probabl e cause, does that nean
t hat probabl e cause equates with the |ikelihood of
convi ction?

A. There -- there are two separate anal yses.

Q Wul d you explain those two separate anal yses to
ne?

A. Sure. So, you know, probable cause is, you know,
are there articulable facts and circunstances that would
| ead a reasonabl e person to believe that, nunber one, a
crime was conmtted and that this particul ar person
committed the crime? That is -- you know, sort of begins
as a constitutional standard.

It's also fromthe ethics standards, it's the

bare m ni nrumthat a prosecutor nust have before bringing a
charge. However, reasonable |ikelihood of conviction is
our office's internal charging standard. [It's a higher
standard. And a |lot of prosecuting agencies have adopted

t he reasonabl e |ikelihood of conviction standard.
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Li ke probable cause, it is -- it's certainly
possi bl e that reasonable m nds can differ on what
constitutes a reasonable Iikelihood of conviction. But
the idea is that given what we expect to be the adm ssible
evidence at trial, you know, is it reasonably -- is there
a reasonable likelihood that a jury would find this person
guilty, that we would be able to prove our case beyond a
reasonabl e doubt.

Q So probabl e cause is no | onger the standard when
a-- I'mjust trying to interpret what you're saying.
When one of your prosecutors determnes to file charges,
they're not to say is there probable cause here; they're
to say is there a reasonable |ikelihood of conviction?

A. That's correct, yes.

Q And that's -- that's a policy of the office?

A That is an office policy. The reasonable
| i kel i hood of conviction standard.

Q And is it in witing anywhere?

A Yes.

Q kay. And all -- all deputy county attorneys
receive that information; correct?

A. Yeah. | nean, first of all, that's part of, you
know, our basic training, and then, yes, it is a -- it's
I n our charging policy. One of our many charging

policies, yes.
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Q Were there any people in -- let's start with the
first neeting. W're tal king about the collective
neeting, the one without dint Davis.

A Correct.

Q Were there any people in that neeting that

di sagreed with the reticence to nove forward on the case?

A | think that's kind of a double negative. So do
you want to re-ask it? | think | understand what you're
saying. | just want to nmake sure.

Q Did anybody in the -- in the first neeting say,

no, this is a bona fide case? W need to proceed?

A Vell, while | don't renmenber the specific exact
words, that's certainly ny inpression, yes, that there
were people that said, no, this is -- these are righteous
char ges.

Q Okay. And the righteous charges are essentially
the charges that Ms. Sponsel canme up with; correct?

A Yeah. So, | nean -- yes. M recollection is
that the -- that the charges were supported by, you know,
her -- Vince Goddard, Sherry Leckrone, and April Sponsel,
at least -- | feel confident that they were in support of
t he charges.

Q Ri ght.

And Sherry Leckrone is April's direct supervisor;

correct?
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A That's correct.
And she supported the charges?
A Vell, that was ny inpression. | don't know
that --
Q kay.
A -- she said a ot during that neeting. In fact,
| can't -- | don't have a specific nenory of what she
said. But | guess the -- maybe the best way to put it is
that if she disagreed with it, I'"'mpretty sure that she --

she woul d have said sonething and | woul d have renenbered
that. | don't renenber hearing any di sagreenent from her

Q But Vince Goddard spoke; correct?

A Vi nce Goddard spoke.

Q And he spoke in favor of those -- proceeding with
t hose charges?

A Yes. | nean, without recalling exactly what he
said, ny inpression was, yes, he believed that those -- at
that tinme, that those charges were -- were justified.

Q And if | ask you what he said, that guy over
there is going to beat ne over the head with --

A Oh.

Q -- an objection of hearsay, so |I'mnot going to

do that. Your testinony's is fine.
The second neeti ng.

A. Yes.
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Q Wuld it be fair to say that the nunbers of

peopl e supporting the charges -- this is nonths |ater --
A Yes.
Q -- nmonths later. Mich nore information i s out

t here now, that the nunber of people supporting the
charges was | ess?

A. Wt hout a doubt, yes.

Q Were there still people at the second neeting
that believed the charges should -- should go forward?

A | don't believe -- | don't believe at the second
nmeeting -- | got to be careful because | don't want to

m sstate what other people thought. But ny -- ny
I npression was that there was -- there was agreenent that
t he gang charges needed to be di sm ssed.
Q But Cint Davis didn't agree with that, did he?
A Oh, I"'msorry. I'm-- let ne -- let nme back up.
When you say the neeting, there's the neeting and
then when April and dint |eave, then there's the
di scussion. |'msorry.
So, yes, April and dint had certainly expressed
t he opinion that these charges were supported and that we
shoul d not di sm ss.
Q Al'l right. And then a decision cane out of that
neeting to dismss; correct?

A. Yes. So after --
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Q And that was --

A -- after.

Q -- that was to dismss with --

A W t hout .

Q -- Without prejudice; correct?

A Yes.

Q kay. Is this -- would it be fair to say that
this -- this process is the way to go ahead and resol ve

when reasonabl e peopl e di sagree on a particul ar charge?

A You nean the --

Q That's what it's intended to do. You're vetting
both sides of the question?

A | think it's fair to say that, yeah, at an
incident review, the idea is let's get a nunber of
different eyes on it, get different perspectives, and cone

to what we believe is a just decision.

Q Is it a cardinal sin to be wong, to cone up on
the losing end of a -- one of those discussions?

A No. | nean, | -- I'msure |'ve been on the other
side as well, but, yeah, no. So in -- if you're talKking

just generally, in an incident review, it is very conmmon

to have different points of view. Sonme prosecutors nay

say that "I think we should go forward.” Qhers may think
that "I don't think that this evidence is sufficient."”
Q Do you renenber if -- recall what Karl Martin's
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perspective was?

A Vel l, he wasn't present on February 12th.
Q Okay. Do you recall what Ms. -- Lieutenant
Hester's position was?
MR. HENLEY: (Objection, Your Honor. These are
officers. W're talking about their decisions as to
whet her or not the MCAOis going to continue prosecuting a
case?
THE COURT: Well, | don't recall those nanes
bei ng nmentioned as part of these neetings.
MR. CALDERON: That's what |I'm-- that's what he
was goi ng to say.
THE COURT: And -- well, you asked --
MR. CALDERON. | --

THE COURT: -- what their inpressions were. | --
what -- was your question?

MR. CALDERON. I'mgoing to nove --

THE COURT: | -- maybe noving on is a good idea.

MR. CALDERON: Ckay.
BY MR CALDERON:
Q Do you believe that April Sponsel advanced these
charges in good faith?
MR. HENLEY: (Objection. Speculative.
THE COURT: Overrul ed.
THE WTNESS: | nean, | think that she believed
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on Cctober 30th that the evidence was as she said it was.
| think that's what her belief was.
MR. CALDERON: Thank you

BY MR CALDERON:

Q | hate to do this. Let's go back to talking
about unbrell as.

A kay.

Q Did you take a | ook at the photo of the unbrella
t hat Suvarna Rat nam used?

A Yes. The one fromAugust. O |I'm-- the one
from August ?
Yes.

Yes.

o > O

Was it conpletely intact?

A No. M understanding is that when they -- and |
don't recall the photograph right now, |ike -- but we had
It photographed again. And the back end of it was broken.

Q kay. Did you -- anybody provide you with
Information relative to Sergeant Herr, He-r-r, sonehow
encountering that unbrella?

A Well, that -- so the allegation in that case was
t hat Suvarna Rat nam had essentially stabbed -- and | don't
know i f that was the exact word, but basically stabbed
sergeant -- the sergeant in the hand wwth the unbrella in

the process of swinging the unbrella at the officer as he
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was attenpting to take her into custody. That was what
the all egati on was.
As | investigated the case, | could see that
there were sonme problens with that allegation.
Q So that allegation was not true?
A Utimitely | don't believe -- ultimately |
believe that it was not accurate, that's correct.

Q Okay. And there was --

A And - -

Q I"'msorry. Go ahead.

A. No. | was going to say, and part of the
allegation is that the -- that it was a sharpened-tip
unbrella, and -- which of course ny understandi ng of

"sharpened"” is that this has been nodified. And that
turned out not to be true; that it was not a nodified,

shar pened unbrell a.

And | also -- | don't believe, once we ended up
getting sonme additional, |ike, cell phone videos, that
this was a -- like a stabbing or slicing of the hand with

the unbrella

Q | have perhaps sone msinformation, that it
wasn't a -- it wasn't alleged it was a sharpened tip. It
was the broken handl e that was jagged. Does that refresh
your recollection at all?

A So that was not the original allegation in the --
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in the police reports. M understanding is -- so Karl
Martin, in our office -- | wanted sone foll ow up.
wanted to get to the bottomof is this -- you know, is

this an actual nodified unbrella? And | think actually
Karl may have ended up going on his own, but the bottom
line is is he noticed that it was broken on the back, and
I think that he thought it was at |east possible that that
part of the unbrella m ght have scraped the hand, which of
course, fromny standpoint as a prosecutor, there's a big
di fference between, you know, stabbing sonebody with the
front end of a nodified unbrella versus what m ght have
been an incidental -type scratch.
So it -- fromny standpoint as a prosecutor, that

did not advance the evidence nuch.

Q Ckay.

A If anything, it still contradicted the original

theory of the case.

Q It was a factual difference?

A Factual difference fromwhat was in the police
reports?

Q Yes.

A. That's fair to say.
Q Okay. As a prosecutor, you always received an
adequate informati on when you receive reports sent from

the police or whonever to evaluate, to press charges?
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A Do we always, no, we don't always receive. W
Q It's conmmpn to -- it's commobn to receive
i nconpl ete; correct?
A Yes. It's conmmon to receive inconplete
i nformation.
Q And then you follow up and have sonebody | ook
intoit; correct?

A We either follow up and have sonebody | ook into

it fromour office, but the nost common nethod is what we

call a "further," where the charging attorney will review

It and say | have additional questions. | need to see t
phot ographs. | need to see -- this person needs to be
further interviewed, things |ike that.

Q Let me get off of unbrellas.

A Ckay.

Q And tal k about other things that harm peopl e.

Were there weapons followed re -- during that -
strike that.

Do you know or was it reported to you that ther
wer e weapons in use during that Cctober riot?

A When you say "weapons used,” | was -- | don't -
| would say |I'mnot aware of the weapons being used. |
aware that there were weapons found. And one particul ar
person had two guns and, | believe, a knife.

Q kay. So it's ny understandi ng that one of the

he

e

am
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protesters brought two guns and a knife.

A
Q
A
Q

That's correct.
Was there a rifle?
One of -- one of the guns was a rifle, correct.

And it's ny understanding and | think this Court

has a trenmendous anount of understanding that a rifle is

sonet hi ng used at | ong range; correct?

A
Q
A
Q
A
handgun.

Q
A
Q
A
wer e any

fromthe

Q

Yes.
There was a handgun; correct?
There was a handgun.
Do you recall what kind it was?
| forgot. | nean, it was a sem autonatic
| don't renmenber --
Sem automatic. It wasn't just a six-shooter?
Correct.
Kni ves. Do you know, were there knives?
| remenber one knife. | can't renmenber if there
others. And the knife that |I'mrenenbering cane
sane particul ar protester.

Isn't it true that any of these, singularly or

collectively, could have been used to intimdate the

pol i ce?

A

They coul d have been used. Could have been used

to intimdate police.

Q

They -- and they could -- and they could have
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har ned soneone as well:; correct?

A They coul d have.

Q They coul d have harmed thensel ves if there was an
acci dent ?

A They coul d have, yes.

Q Ckay.

MR. CALDERON:  Your Honor, I'mtrying to shorten
this up.

THE COURT: That's good news.
BY MR CALDERON:

Q | just want to nmake sure that -- | think you said
this alnost verbatim which tells nme that you' re good at
what you do, the definition of a crimnal street gang,
that | have here, says whose nenbers or associ ates,

i ndividually or collectively, engage in the comr ssion,
attenpted commi ssion, facilitation, or solicitation of any
fel ony act.

A. That's -- that sounds correct, yes.

Q Ckay. Sounds just |ike what you said.

Explain to -- to ne, please, what "facilitation”
means.
A Facilitation can be -- a lot of tinmes it can be
after the fact, you know, helping to get -- helping to get

rid of evidence or it could happen before. An exanple

woul d be providing a weapon, you know, to be used |ater at
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a drive-by shooting, for exanple.

Q What about driving soneone to the event? |Is that
facilitation?

A That could be -- that could be considered
facilitation, yes.

Q What is -- what is solicitation of any

solicitation? And | don't -- | don't nean the --
A | know - -
Q -- oldest profession. What does it nean in

relation to this statute?

A. In layman's terns, solicitation, under the
crimnal code, is essential asking sonebody to commt a
crime.

Q In order to be found guilty or to be classified
into this gang, using those definitions we just talked
about, does there need to be a previous history of
sonebody facilitating or soliciting, et cetera, in order
to be charged this tine with facilitating or soliciting?

A | want to nmake sure | understand the question
because there's two different aspects.

Are you aski ng whet her sonmebody can be classified
as a crimnal street gang nenber or whether sonebody can
be charged with assisting a crimnal street gang?

Q Can soneone be -- let's break it down.

Can soneone be charged as being a nenber of a --
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of a crimnal street gang if they have never facilitated

or solicited such acts under the statute, in the past?
Can they have a first time -- can this be the first tinme
they did anything and they get charged?

A So --

MR. HENLEY: (Objection. | want to object. |I'm
just going to object. W're getting into speculation into
what possi bl e circunstances could be considered by the
prosecutor's office --

THE COURT: | had a different thought because |
thought M. Geen already testified about this, how there
could be a first time, but that normally you would -- is
your question different fromwhat he testified about on
direct?

MR. CALDERON: [I'Il nove on, Your Honor.

THE COURT: All right.

BY MR CALDERON:

Q When we tal ked about Suvarna Ratnam did you take
a | ook at any photos of her?

A Yes.

Did you notice any sort of tattoo on her?

A Yes.
Q And can you descri be what the tattoo was?
A Well, I think she had nultiple, but the ones that

were pertinent, she had an ACAB tattoo and | believe a
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1312 tattoo, which would be, you know, nunbers
corresponding to the letters in the al phabet for --

Q kay. Let's break them down.

A - - ACAB.

Q ACAB. What does ACAB nean?

A The -- commonly standing for "all cops are
bastards. "

Q Al cops are bastards.

And that was tattooed permanently on her;

correct?

A well, 1 --

Q It | ooked --

A -- |1 didn't inspect the tattoo to determ ne
whet her it was permanent, but |I'massumng it was
per manent .

Q Okay. And then you said there was a nunerica
one. It was 13 --

A 1312.

Q 1312. And what does that nean?

A It's just state -- the nunbers corresponding to
the letter in the alphabet. So 1is A 3is C And so
on. So it's ACAB.

Q It's a code for ACAB?
Yes, | guess that's fair to say.
Al right. If I was a Boy Scout, | would -- an
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old Boy Scout, we had the Mdirse code. But nobody knows

what that is anynore. Ckay.

Did you have any access to any of electronic
communi cati ons between Suvarna Ratnam and Riley B. and
ot her nmenbers of ACAB?

A My recollection is that in the -- the
comruni cations that April was presenting, you had these
communi cations wth Suvarna Ratnam and a whol e bunch of
ot her people that were not charged on Cctober 17th. | do
think Riley m ght have al so been within those
conmuni cati ons.
kay.

But | can't say for sure.

o > O

What is GangNet ?

A GangNet is a database where officers who have
docunent ed sonebody as either being a nenber or an
associate of a crimnal street gang, it sort of is like a
repository.

Q And how do you get -- how do you make it to the
GangNet |ist?

A You nean how woul d sonmebody end up in that
dat abase?
Q Ri ght.
A Well, if, nunber one, there has -- it has to be

related to an actual crimnal street gang that has been, |
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guess -- | don't want to use the wong term nol ogy,
because DPS | believe is -- they're the ones who nmanage
it.

But essentially, you know, you have to have what
is accepted as a crimnal street gang, and that's already
been vetted. And then -- and, again, this is ny
understanding -- you're going to have officers, when they
have contact with sonebody, they're going to go through
what's called the gang nenbership identification criteria,
which is essentially |ooking at the factors under the
statute. And if during the course of a discussion or
interaction with that person, they may have enough
information to docunent them as a nenber or an associate
of a crimnal street gang.

Q If -- if a group of people act follow ng the
definition that | read to you and that you read off the
top of your head, if they act but they're not listed in
GangNet, are they not a gang?

A So | think I understand your question is that you
can have a crimnal street -- the fact that a gang gets
entered into a database and the fact that a person gets
entered into a database is not, by itself, you know, proof
beyond a reasonabl e doubt that they are a gang nenber.

The converse is also true. Just because you are not in

GangNet does not nean that you are -- that you are not a
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gang nenber.
So, for exanple, you know, take a -- an organized
crimnal street gang, like, let's say, the Mexican Mafi a,

al so a prison gang. They're not going to send out a |ist
to the police departnment saying we'd |ike to announce

or -- our latest nmenbers, you know So they don't -- the
GangNet is not always going to have every single gang
menber .

Q Okay. And do gangs have to commt a felony in
order to be listed in the -- in GangNet ?

A. | can't really inmagine a crimnal street gang --
it would not be a crimnal street gang if their nenbers do
not individually or collectively commt felony offenses.

Q Al right. M sdeneanors don't count?

A No, they do not.

Q kay. Is there any -- dunb question, but is
there any sort of a violent m sdeneanor?

A. Well, certainly. | nmean, you know, you have
m sdenmeanor assaul ts.

Q So if there's a violent m sdeneanor, they would
not qualify for GangNet?

A Not under the statute.

Q Okay. What about the types of crines that are
requi sites to get into GangNet. Wuld drug dealing, a

nonvi ol ent drug dealing, would that qualify soneone to get
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Into GangNet, if it was a felony?

A Well, you don't get into GangNet because of the
felony as an individual. You get into GangNet because you
neet the criteria. |If you' re asking about the types of
felonies that we would typically see associated with gang
activity, certainly drug dealing is one of those felonies.

Q And there doesn't have to be viol ence invol ved?

There does not have to be, no. That's correct.

A
Q Okay. What about human trafficking?
A

That's -- | nmean, it's -- yeah, to the extent
t hat you have ki dnapping or sone other felony, | nean,
it's a felony. It could, yes. You can have -- | nean,
drug trafficking organizations. | imagine human

trafficking organizations could be docunented as well.
Adm ttedly, that's not ny area, though, when it conmes to
t hat .

Q And just to -- to close up that subset. It's the
| egi sl ature that creates the definition that we're talking
about; correct?

A Correct, yes.

Q Can a nongang nenber assist a crimnal street
gang?

A Yes.

Q  How?

A. | nean, you know, for exanple, a non -- sonebody
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who is not considered to be part of the gang is asked by,
you know, another gang nenber to, you know, hey, can you
be the getaway driver in the arned robbery or the drive-hby
shooting that we're about to commt. That person nmay, you
know, have only a slight association, is not considered a
menber, has never been docunented as a nenber, but, you
know, on that particular instance, they can assist the
crimnal street gang because they know that their friends
or their associates on that day are gang nenbers and
that's their intent when they assist.

Q What about a bystander yelling out to a gang

menber, "Watch out, there's a policeman there"? |Is

that -- is that assisting a crimnal street gang?

A Even if that would -- could neet the technica
definition, | would never consider that to be -- |
don't -- | nean, | guess it would depend on ot her
surroundi ng facts. But generally, | would say that that's
not sufficient to assist a crimnal street gang. | think

that woul d be an overuse of the statute.

Q What types of evidence do you need in order for
sonme allegation to neet the definition of a crim nal
street gang? Can -- does it have to be just direct
evi dence? Can you have circunstantial evidence? Wat
types of evidence do you | ook at as a prosecutor?

A. Well, oftentines it is circunstantial evidence.
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And the circunstantial evidence can cone in the formof --
of the gang nenbership criteria.

So, for exanple, a group of people who are all
wearing blue, that is, you know, well known to be the
color of this particular Crips set in this nei ghborhood.
Correspondence is another criteria for a gang nenber, if
there's correspondence that has been intercepted, and in
the content of the correspondence, it's clear that they
are all gang nenbers. Photographs that m ght be posted on
social nmedia. Used to be, naybe through a search warrant,
you' d find photo al bunms. But photographs woul d be anot her
exanpl e.

And then you can get, of course, into nore direct
testinony of a witness. Sonebody who says, "Yeah, | know
that person's a gang nenber because they admtted it to

me," then you have self-proclamation. There can be
sel f-procl amati ons on social nedia. There can be
sel f-proclamations to police. Things like that.
So it's a confluence of both direct and

circunstantial evidence.

Q Do you have to know the other person in order for
themto be part of your gang?

A. You don't have to know them but, again, | think

when you' re eval uating reasonabl e |ikeli hood of

conviction, the strength of the evidence, whether you
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truly do have a gang, know ng each other, when proving

association, | would say is inportant factor. It may not
be a legal factor, but it is definitely an inportant
factual consideration

Q Not a | egal factor but inportant?

A Yes.
Q kay.
A Because you may not be able to neet the | egal

factor of association if you got people who don't know
each ot her.

Q Shift gears on you now. Let's talk about Ryder
Collins. Wat was your understanding as to why Ryder
Colli ns was downtown? And you can give ne an abbreviated
response because | think I heard sonmeone tal k about taking
pi ctures of sunsets.

A Taki ng pictures of buildings around sunset. That
was ny under st andi ng.

Q Did you find any of those photos in his canera?
Dd the police find any of those photos of buildings at
sunset ?

A So -- well, ny belief is that the police have
that. However, | had specifically requested that those --
any photos not related to the protest not be provided to
us because at that -- at the tinme | was neking that

request, Ryder Collins had been dism ssed with prejudice,
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and | did not want -- | did not want to be invading his
privacy by getting all those other photographs, whatever
they were. So | -- | don't believe |'ve seen those

phot ographs, but | believe that they exist. W
recollection is fromspeaking with sonebody at the
forensic imaging unit, that there were a bunch of other
phot os.

Q Any idea who you spoke to that said there were
phot os of --

A No. One of the names -- and you had asked about
what | had tal ked about with -- | know nentioned there was
a question about D ane Meshkowitz and when | first tal ked
to her. It may not have been her, but it was sonebody
over there.

Q Ckay.

A Yeah. Because trying to -- trying to piece -- |
was having troubl e even piecing together exactly when |
started talking, but I think it may have been D ane
Meshkowi t z.

Q Do you know an attorney with a | ast nane of
G bson- McLean?

A. | -- yes, | do, but I don't know that |'ve ever
met her in person, and | had email correspondence wth
her .

Q And did your email correspondence at all talk
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about which photos to be discl osed?

A Yes. So that's what |"mreferring tois -- is |
believe | had reached out to her about | think it was a
suppl enent that said that there's these photos that were
downl oaded fromhis canera. | want to get themto make
sure |'ve disclosed them However, this raises an
I nportant issue about privacy. This is the guy who was
not involved and his canera was subject to a search
warrant. So am| going to -- | just had m sgivings about
di sclosing private stuff. | don't knowif it was going to
contain famly nenbers, things |ike that.

Q Okay. In your deposition you testified that
Ryder Collins, that one of the key elenents to determ ne
whet her Ryder Collins had paraphernalia consistent with
himbeing a rioter was -- was what? Wat -- what
par aphernalia did you expect to find on Ryder Collins that
woul d have classified himas a gang nenber?

A Well, I don't know about classifying himas a
gang nmenber or classifying him--

As a rioter.
-- as a-- as arioter?
O protester.
O part of the protest?

Part of the protest.

> O » O > O

Wl l, there could have been a nunmber of things.
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So, for exanple, a lot of the other -- well, you know,
there were -- he didn't have an unbrella. He wasn't
wearing black bloc. He did not -- you know, sone of the
others had, like, bicycle helnmets or, you know, goggles

and things like that. He had none of those types of, you
know, accoutrenents or anything |like that.
There was just nothing indicating that he was

part of that group.

Q Okay. And a canera is not one of those
accoutrenment s?

A | would not -- | would not consider -- and |
understand that there is the issue of a, quote, |egal

observer. But under the circunstances here, himhaving a

camera was not sonmething that connected himto this group.

In fact, it corroborated what his story was about why he

was i n Phoeni x.

Q Let's tal k about |egal observers.
Sur e.
Q This is -- I"m (indiscernible)?
A Al right.
Q So anything you tell ne I'mgoing to believe.

When | think of an observer, a | egal observer, |
pi cture sonebody that -- in a-- in a light blue hel net
with (indiscernible) on it and them standing there

wat chi ng North Koreans and the South Koreans, making sure
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nobody has an attraction.

Is a |l egal observer a neutral party?

A So in the context of this case and | guess these
types of incidents, that's not what "l|egal observer" was
referring to.

"Legal observer" was referring to sonebody who
will followa |law -- and even though it's legal, | don't
believe that it's necessarily a, quote, |lawer. It's
sonebody who wi Il take photographs of the interaction
bet ween the protesters and the police. And -- yeah, |
mean, that's generally what ny understanding is of the
| egal observer.

But that | egal observer, in this context, | think
| -- ny understanding is the idea is to sort of, you know,
wait for an opportune nonent to catch, you know, a
phot ograph that can be used do -- | don't know -- | guess
further whatever the cause is, to make the police | ook
bad.

Q And --

A | got to be careful, because |I'm not an expert on
that, but that's to nmy general understandi ng.

Q That's fine.

And you determ ned sonepl ace along the |ine that
Ryder Collins was not a | egal observer?

A He was -- he was not a | egal observer.
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Q And how -- what did you base that on?

A. Wll, to begin, the -- there are -- there is
surveillance video in this case, fromthe tops of
bui | di ngs, and you can see -- you can start seeing the
group noving as they went eventually onto 7th Avenue and
then turned on Washington. So you can really see the
group, and you can see who is follow ng.

Ryder Collins is nowhere to be seen. There are

sone people following. Early on, there's a person in a

red shirt. | -- | don't know for sure who that is. There
was al so a person wearing black who -- that | could tell
from ot her photographs -- was there who had a canera, but

It was not Ryder Collins.

There was then al so eventually the -- there were
two wonen who were part of -- | guess Patriot -- |I'm
bl anki ng on the exact nane, | apol ogi ze, but they -- they
were followng themas well. And you can see throughout

this, that Ryder Collins is not involved al so using the

Strongwatch video. And then final -- a final, | guess,
pi ece of corroborating evidence is the -- the Patriots.
I"'m-- | can't renenber. | think there's another part of

the nane there, but they have video where Ryder Collins
actually cones up and nakes a comment, sort of |like what's
going on? It just all corroborates that this guy is not

part of that group. He's not a |egal observer. He's not
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connected to them
Q Can a |l egal observer help facilitate under the

definition we di scussed earlier?

A A | egal observer can, yes.

Q It's possible?

A It is possible, yes.

Q And what are SIGNAL nessages?

A So --

Q SIGNALs is all caps, S I-GNA-L

A It's -- well, it's an app that | don't have. But
my understanding it's an app that when you communi cate by
text, it's encrypted, and | think that the text nessages
can di sappear. Like, there's settings you can have where
It disappears. | don't -- |'ve never used Signal or any
of those apps.

Q It's ny understanding that the | aw enforcenent
secured SI GNAL nessages between the all eged gang nenbers
di scussing the use of |egal observers. Are you famliar
with that?

A Yeah. So | think that was part of the
comuni cations that -- | can't renenber if it was in
April's PowerPoint, but sonewhere within the case, these
communi cations that existed between people who were not --
at | east nost of themwere not the ones arrested on

Cctober 17th, these other communications. | -- sonewhere
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In there, there was definitely a discussion of |egal
observer, yes.

Q And this was part of a presentation where she's
expl ai ning her good-faith belief that the charges were
correct?

A Yeah. | believe that -- |'mpretty sure it was
part of this PowerPoint.

MR. CALDERON: Thank you

Your Honor, | pass the w tness.

THE COURT: Thank you. |If your redirect is
brief, we wll try to finish wwth M. G een.

MR. HENLEY: Judge, unfortunately it's not going
to be -- it's going to be brief, but it's not -- it's
going to take a little bit |onger.

W have a |ieutenant who has sone duties outside
of the office, and he's here. H s testinony is going to
be extraordinarily brief. So |I'mwondering if we can go
ahead and pull himin out of order.

THE COURT: As |long as you both agree he's going
to be extraordinarily brief.

MR. HENLEY: Lieutenant Hester. | can't inagine
It being nore than ten m nutes.

THE COURT: All right. And your estimate of your
redirect for M. Geen is.

MR. HENLEY: Probably not even 10 to 15 mi nutes.
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THE COURT:
have hi mconti nue to

Do you have

| i eut enant now and then we' ||

MR. CALDERON: Not at all,

THE COURT:
THE
THE COURT:
M. Geen.
THE
THE COURT:

| unch, if we can.
THE
MR HENLEY:
THE COURT:

MR HENLEY:
Hest er.

THE COURT:

If you woul d, please,

and rai se your right

W TNESS:

W TNESS:

W TNESS:

128

Ch, well, I nmean, | would |ike to not

wait, if possible. But all right.

any objection to taking the
get back to M. G een?
Your Honor.

Al right. Then --

Just wait outside?

I f you woul d waited outside,

No probl em

We'll try to finish with you before

Ckay.
And | definitely will.
And this is Lieutenant Hester.

Li eut enant Hester. Li eut enant Janes

kay. Good afternoon, sir.

stay standing for a mnute
hand.

"1l swear you in.

Do you solemly swear that the testinony you're

about to give wll

be the truth

the whole truth, and

not hi ng but the truth?

THE W TNESS:

THE COURT:

| do.

Thank you. Please have a seat.
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And once you get seated, you m ght nove that
bi nder out of your way and pull the m crophone a little
cl oser, please.

And then the | awers say your testinony will be
very brief, and we're hoping that's true.

W'l start with M. Henley.

MR. HENLEY: Thank you.

JAMES HESTER
a witness herein, having been first duly sworn to speak
the truth and nothing but the truth, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON

BY MR HENLEY:

Q Can you state your nanme for the record, please.

A Yes. Janes Hester.

Q M. Hester, where are you enpl oyed?

A The Phoeni x Police Departnent.

Q How | ong have you been enpl oyed with the Phoeni x
Pol i ce Departnment?

A Since -- |'ve been sworn since June of 2001

Q What are sone of your duties with the Phoenix
Pol i ce Departnent?

A My current responsibility is I'mthe hom cide
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| i eut enant.

Q What was your position during the 2021 tine
frame?

A | was the assaults, crinme gun intelligence unit,
and digital forensics investigations unit |ieutenant.

Q Are you famliar with the respondent in this
matter, Ms. Sponsel ?

A | am

How are you famliar with Ms. Sponsel ?

A W -- we work together, professional capacity.

Q How -- how | ong have you known her?

A I'"'msure |I've known her nost of my career. But
as a supervisor, | don't testify all that often, but |'ve

beconme nore famliar with her nore recently because of a
case involving one of ny sergeants getting run over.
Q The -- were you aware that Ms. Sponsel was the

prosecutor assigned to the Cctober 17, 2020, protester

arrests?

A Was | aware of after the event or before the
event ?

Q Let's say after the event.

A. After the event, yes.
Q Were -- when did you first becone aware of the
arrests of QOctober 17th?

A | believe the next day.
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Q Were you aware that individuals that were
arrested that day had their cell phones seized as part of
the arrests?

A | becane aware of it, yes.

Q The -- when cell phones are seized in that manner
and they're maintai ned by the Phoeni x Police Departnent
Evi dence Division; right?

A Property Managenent Bureau is where evidence is
stored, yes.

Q Were -- was one of your, | guess, subordinates --
' mnot sure exactly -- well, strike that.

Are you famliar with Detective Legere?
A Yes.
Q Was he one of your subordinates at the tine

during the Cctober 17, 2020, tinme frane?

A Yes.
WAsS -- is there another detective, Hardina?
A Yes.
Q That's -- was under your command as wel | ?
A Yes.
Q Was Detective Hardina on -- the first detective

that was involved with the sei zure and nmai ntenance of the
cell phones that were seized on Cctober 17, 20207
A He was assigned the case.

Q During Detective Hardina' s control of those cel
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phones or involvenent with those cell phones, were any of
those cell phones released to the individual protesters?
A Yes.
Q Can you explain that.
A Explain that -- |ike the process of how phones

get released or why they were rel eased?

Q Generally how that's -- how that occurs.

A We have a record managenent systemthat has
access to the evidence -- I'msorry. Am|l too |oud on
this thing?

THE COURT: No. You're good.

THE W TNESS: And the phones were nmade avail abl e
for rel ease, which notifies our Property Managenent Bureau
that people can collect them And then there's a process
that | have a wi tness where soneone can go to 100 West --
East Elwood and collect their property, once we nmake it
avai |l abl e for rel ease.

BY MR HENLEY:
Q Did any of the individuals arrested on October 17

request that their cell phones be returned?

A Yes.

Q Were they, in fact, returned to these fol ks?

A They were nmade available for release. | --
again, | didn't w tness anybody picking up any cell
phones.
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Q Have you -- do you maintain records on this
I ssue?
A Yes.
Q Have you revi ewed those records?
A Yes.
Q Do the records reflect that cell phones were, in

fact, released to some of the individuals arrested on
Oct ober 177

A | don't recall if they were released to the
peopl e that were arrested, but | recall that they were
rel eased, yes.

Q When were those cell phones rel eased, as
refl ected by the records?

A So there's two parts here. So the ones that
you're referring to with Anthony Hardi na, that he rel eased
t hem soon after being assigned the case when he was
notified that individuals wanted their phones back.

There was a later tine where additional property
was rel eased at the request of ny | eadership.

Q During Detective -- is it Detective Hardina?

A It is, yes.

Q During the tine that Detective Hardi na was
releasing it, do you know when -- when exactly these cel
phones were rel eased?

A No.

133

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

134
Q That initial rel ease?

A No.

Q As | understand it, there was a Viol ent Bureau
[sic] neeting that took place on October 23, 2020. Do you
recall that Violent Crinme Bureau neeting?

A So it was a neeting involve -- it was a neeting
within the Violent Crinmes Bureau conference room yes.

Q And did that -- am | correct that neeting took
pl ace on COctober 23, 20207?

A | believe that's correct, yes.

Q Did you engage in conversations during that
nmeeting regarding Detective Hardina's rel ease of the cel
phones?

A | -- | believe it's nore fair to say that the
i npetus for the neeting was that the cell phones were
rel easing, not that we discussed -- | discussed with
persons that were in that neeting about the potential of
getting into the phones, but not

Q So Detective Hardina's rel ease of the cell phones
certainly took place before Cctober 23, 2020; correct?

A Yes.

Q Did you have any discussions directly with
Ms. Sponsel regarding Ryder Collins?

A Yes.

Q When did those di scussions take place?
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A | don't have the date.

Q Was there an event or circunmstance that caused
you to contact Ms. Sponsel ?

A Yes.

Q What was the event or circunstance that caused
you to contact Ms. Sponsel ?

A It was one of ny detective's interviews with
Sergeant Janes G oat.

Q What was the purpose of the interview of one of
your sergeants, G oat?

A. Clarification on why Ryder was -- or M. Collins
was identified as being part of the group.

Q As a result of the interview of Sergeant G oat,
you said that you contacted Ms. Sponsel. Wat was the --
what was the nature of your discussion with Ms. Sponse
regardi ng Ryder Collins?

A To paraphrase it, because | don't renenber the
exact wording of our conversation, but the easiest way for
nme to say it is that we -- we no |onger believe that Ryder
was part of the core group of protesters that were
arrested that day and at direction of ny | eadership, we
want ed the case di sm ssed agai nst him

Q And when you say your "l|eadership,” who are you
speaki ng of ?

A Sol -- 1 was trying to renenber exactly, after
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our conversation previously. There was a phone call with

sonebody. I'mfairly confident it was one of our
assistant chiefs, but | can't remenber who it was. But
they wanted Ryder -- Ryder's -- M. Collins' charges

di sm ssed i medi ately.

Q And you conveyed their request to Ms. Sponsel ?

A Yes.

Q Did you explain to her that they felt that there
was a msidentification of M. Ryder Collins?

A That seens reasonable, but | don't independently
recall if that's how | phrased it.

Q Did you nmake the request that Ms. Sponsel dism ss
t he case?

A Yes.

Q Did she make any conmments in response to your
request ?

A Yeah. She said it was going to happen. But, as
| recall, there were sone procedural issues that had to
occur for that to happen.

Q And, again, just to nmake sure that the timng is
accurately identified, your conversation with Ms. Sponsel

woul d have occurred after the interview of Sergeant G oat;

correct?
A Yes.
Q As a result of your information regarding
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Sergeant Goat and his involvenent in the Cctober 17,

2020, arrest of Ryder Collins, did you report Sergeant
G oat to the Professional Standards Bureau of the PPD?

A | did not, no.

Q Do you know if he was referred to the standard --
Prof essi onal Standards Bureau with the PPD?

A | believe he's under investigation. | don't know
who referred him M chain was aware of everything that
was discussed. So -- but it wasn't ne.

MR. HENLEY: | have no further questions.
THE COURT: Cross-exam nation?
MR, CALDERON: Yes, Your Honor.

CROSS- EXAM NATI ON
BY MR CALDERON:
Q Hello well. Good to see you again.

Just want to ask you about the tine frane. Wuld
you take a | ook at Exhibit 196. There's boxes -- there's
bi nders right to your right. Each one is -- has nunbers?

A 196 you sai d?

Q  196.

A. This is not the right one.

Q Pl ease | et nme know when you get to 196, and |I'm
going to direct you to a particul ar page.

A. Yes. | ' m here.
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Q Have you | ook down in the right-hand corner,

there are nunbers, Bates nunbers, and |'"mgoing to refer

you to nunber 006663.

A " mthere.

Q Okay. This is a police incident report, isn't
it?

A It is.

Q And it's involving -- the reporting officer was

Adam Legere? Legare [phonetic]?
A Legere.
Legere. Right.
And the date of this is what?
A February 19, 2021.

Q So this was three -- three nonths -- al nost four
nonths after -- after the COctober events; correct?
A. Correct.

Q And this was the tine that you cane to
April Sponsel or comruni cated with her and said the
charges need to be di sm ssed?

A Yes.

MR. CALDERON: Ckay. No further questions,
Your Honor.

THE COURT: Any redirect?

MR. HENLEY: Very briefly.
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REDI RECT EXAM NATI ON
BY MR HENLEY:
Q Was it your understanding that the case was stil
pendi ng as of February 19, 20217
A Yes.
Q And did Ms. Sponsel indicate to you that -- or
did she tell you that she had already di sm ssed the case?

MR. CALDERON: (Objection. Asked and answered.

THE W TNESS: No.

THE COURT: He did testify that she said it was
goi ng to happen but there were sonme procedural things that
needed to happen first.

Is this a different question?

MR, HENLEY: Yes.

BY MR HENLEY:

Q It was did she informyou that she had al ready
di sm ssed the case?

A Are you saying during our phone call? 1 just
want to make sure | answer --

Q During your phone call

A No.

MR. HENLEY: Thank you. No further questions.

THE COURT: Lieutenant, | think you're going to
be free to | eave, but let ne see if the panel nenbers have

any questions for you.
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M. Sifferman?

PANEL MEMBER S| FFERMAN: No. No questi ons,
Your Honor.

THE COURT: M. d ark.

PANEL MEMBER CLARK: No questions.

THE COURT: Thank you very nmuch for com ng down
to testify. Sorry for having to wait, but you're free to
| eave.

THE W TNESS: Thank you.

THE COURT: I'ma little concerned -- if you're
really going to be that quick with M. Geen, | think we

could go ahead with him

Panel nenbers may have sone questions for him

MR. HENLEY: It may be prudent to just go ahead
and conme back after |unch

THE COURT: | think it is, because | don't want
to rush anybody.

MR. HENLEY: Thank you, Your Honor.

THE COURT: And we may have questions.

So it's 12:20. Wiy don't we reconvene at
1 o' cl ock.

And tell M. Geen we'll get himin and out as
qui ckly as possible as that point.

Al right. W'Il stand in recess until
1 o' cl ock.
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(Recess)

THE COURT: W are back on the record after our
| unch recess, and M. Geen has returned to the w tness
st and.

W apol ogi ze for keeping you so |ong, but we
needed to get the officer out of here.

So we are at the point of redirect of M. Geen
by M. Henl ey.

MR. HENLEY: Thank you.

REDI RECT EXAM NATI ON
BY MR HENLEY:
Q Thank you once again for your patience,
M. Geen.

In response to questions about your discussions
with the State Bar between the closing of testinony
Tuesday and this norning, you' ve identified a couple of
topics. Wre you also inforned that the PDJ properly
requested that | try to streamine ny direct exam nation
of the w tnesses?

A Yes, you definitely nentioned that.
Q Was that a topic that | brought to your attention
wi th great urgency?

Yes.

Okay. You al so responded to questions by
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M. Calderon regarding the ability of a prosecutor to

review vi deotape within ten days. Do you renenber that
testi nony?

A | do, yes.

Q I think your response was sonething along the
lines of it would be inpossible to review all of the
vi deot aped evi dence, especially as it relates to the
October 17th protest wthin that ten-day period?

A In relation to the Cctober 17th, that anount.
There are sonme cases that may only have one or two body
cans, where it certainly is feasible. But, in this case,
| agree that it would not have been feasible.

Q How many defendants were actually charged in that
Qct ober 17, 2020, protest?

A That -- there were 15 because there were three
juveniles and the rest were adults, and that includes
Ryder Colli ns.

Q Did Ms. Sponsel have to initiate all 15 of the
Cctober -- the felony prosecution of all 15 Cctober 17th
protesters wthin ten days?

A No. | nean, we have the option. |It's our
di scretion as to whether or not when a case cones in as a,
guote, in-jail and we're operating under that tine frane,
you know, | think I nmentioned this before, one optionis

we can further the case and we can not file charges. W
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can turn it down.

So, no, we -- we are not required to file
charges. W can hold off. And sonmetines the way that is
described, | know | sonetines converted an in-jail to what
we call a "basket" case, to give us nore tine to review
it.

Q In the event of a charge that seens to be
supported -- that seens to support -- quote, support
felony charges, how long is the statute of limtations for
the -- for nost felony of fenses?

A. For nost felony offenses, it's a seven-year
statute of limtations.

Q And for m sdeneanors, how long is the statute of
limtations for a m sdeneanor?

A One year

Q As | understand it, Suvarna Ratnam was the only
def endant out of the 15 charged for the Cctober 17th
incident. She was the only one that was in jail; is that
correct?

A That's ny recollection is that she was the only
one who was in jail. Thus she had a bond hearing because
she had an open case with -- she was on release for. And
| believe all others had been rel eased.

Q WAs there anything preventing Ms. Sponsel from

initiating the charges agai nst Suvarna Ratnam w thin that
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ten-day w ndow while submtting the other 15 protesters
sonetine later wthin that seven-year statute of
limtations?

A No. | nean, that is one of the things that we,
as prosecutors, can do. W can decide to charge sone of
the counts, sone of the defendants, all of them So we
have that discretion. You don't -- you don't have to
charge everybody who was arrested as part of an event.

Q In response to questions by M. Cal deron
regardi ng Ryder and the various crimnal street gang
criteria, you provided testinony regarding the black bl oc
and that he didn't have an unbrella. But did Ryder have
any tattoos that spelled out ACAB?

A. No, he did not.

Q Did he have any tattoos identifying 13127

A No, he did not. | re -- | do seemto recall sone
tattoos, but | think it was sonething very benign

Q In response to questions by M. Calderon, you had
a di scussion about the difference between probabl e cause
and reasonabl e |ikelihood of conviction. And |I'm not
going to go through the testinony, because | don't think
that there's really any dispute regardi ng anything that
you said, but | do have a question. |Is it possible for a
prosecutor to discover evidence during the course of their

prosecution that not only dimnishes the |ikelihood of a
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conviction but also elimnates the probable cause that the
crime ever was commtted by this individual?

A Yes.

Q And do you believe that this was the case with
Ryder Col l'ins?

A Yeah. So ny opinion was, as it related to Ryder
Collins, once | started review ng those photographs, was
essentially this is a wong guy and -- yeah, that there's
no -- there's no evidence connecting him you know, to

t hese particular crines.

Q So a prosecutor could devel op probabl e cause at
the -- shortly after the arrest and initiate a crine, but
then -- or initiate a charge, but then over the course of

their discovery and review of all of the evidence, they
may di scover that they have the wong guy?

MR. CALDERON: (Objection. Leading.

THE COURT: It is leading, and | think it's what
he just testified about. Gkay. And we heard it the first
tinme.

BY MR HENLEY:

Q You testified that the -- one of the protesters
had weapons at the Cctober 17, 2020, protest?

A Correct. At least one. But in ternms of gun, at
| east one. | think there may have been sone other itens

that potentially could have been weapon.
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Q Did you identify the nane of the protester that
had the various itens?

A The one with the guns was Britney Austin.

Q Was Britney violating any | aws by possessing the
guns that she carried that day?

A No. | -- 1 -- she was not a convicted felon.
There was no m sconduct invol ving weapons. And from
wat ching the video, there was no, like, pointing it at the
officers. So we didn't have an aggravated assault or,
li ke, a reckless display for a disorderly conduct. So |
didn't see any crine. You know, she was sinply in

possessi on of those weapons.

Q In response to questions by M. Cal deron, you
tal ked about offenders of violence -- and |I' m paraphrasing
here; so if | msstate it, please correct nme -- offenders

of violent m sdeneanors do not reach the criteria
necessary for inclusion in GangNet.
Again, that's ny recitation of your testinony.
Do you renenber that testinony?
A Yes.
Q Is it fairly accurate to what you testified to?
A. Yes. Essentially that, you know, whether it's --
whether it's GangNet or just a gang charge, the definition
of a crimnal street gang, it's ained at the group

crimnality and specifically that which invol ves fel onies,
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not m sdeneanors.
Q So are violent m sdeneanors sufficient as the

predi cate offense for crimnal street gang charges?

A No. Because it's a m sdeneanor.
Q No m sdeneanors are sufficient; correct?
A No. | nean, the statute says felonies; so it's

got to be felonies.

Q You spoke -- you testified about D ane Meshkow tz
and your request nmade of her at sone point during your
review. 1'mgoing to direct you to Exhibit 103.

A. And | have that open in front of ne.

Q Are you with nme?

A Yeah. | am Sorry.

Q Okay. Does this help refresh your recollection
as to when you sent the request over to Ms. Meshkow tz?

A It does, yes.

Q On Bates -- it looks like 2034, it |ooks |like you
start this email chain, and it's going to Katie
G bson- McLean. Who is Katie G bson-MLean?

A She was the attorney who represented Ryder
Collins in the crimnal matter.

Q Wiy did you send this email to Ms. MLean?

A Because even though the case was di sm ssed
w t hout prejudice and we didn't necessarily have to be

provi di ng discovery, | felt that since it was clear that
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we were review ng for possible refile, that I would
continue disclosing itens.

And as part of that, | noticed that -- it appears
fromlooking at this, | noticed that there was a
suppl enent the tal ked about photos from Ryder Collins'
canera had been extracted or devel oped. And | had not yet
requested them but | wanted to request them But |
recogni zed, since he was not involved and essentially had
been cl eared or had been cleared, that | wanted to be very
careful about what | requested and what | obtained. |
didn't want to obtain private photographs of his wfe or,
you know, things that were unrelated and then discl ose
that to the group. The group of defense attorneys and
def endants, that is.

Q You -- did you have to go through any ot her
efforts to protect his -- his rights of privacy with
respect to these photographs?

A My -- so ny recollection is the way -- and from
| ooking at the email is | reached out to the defense
attorney, and | think it was agreed upon that what | woul d
do is | would request just those photographs that rel ated
to the protest, because that was what was relevant to the
case.

And then eventual |y those photographs, | believe,

came to us, and then we did the disclosure. But | just --
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so mainly just sort of getting the permssion from-- from
her -- from his counsel.

Q You testified regarding forner police
departnent -- Phoeni x Police Departnent O ficer dint
Davis and his opinions at the February 12th second
I nci dent review.

Is M. Davis a | awer?

A He's not a | awyer, no.

Q Does M. Davis nmake any prosecutorial decisions
on behal f of the MCAO?

A. He doesn't make the ultimte prosecutori al
deci si on, no.

Q Was his presence and input simlar to
Ms. Liewer's public input at these incident reviews?

A You know, | would say it is different just
because he is a police officer and he is a detective. So
it"'s alittle bit nore -- he's giving an expert opinion
about the application of the gang statute whereas Jennifer
Liewer oftentine was | ook -- oftentines was | ooking at
ot her sort of nore either global or bringing up points
that we may not have consi der ed.

So |l wuuld say it is different, but -- but it is
true that dint Davis is a nonlawer, but he is -- he is a
detective, a police detective and investigator.

Q Was it commonpl ace for nonl awers, |ike M. Davis
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and Ms. Liewer, to attend these incident reviews?

A. Yes. | nean, that does happen. Yes, so we have
many incident reviews where detectives are asked to show
up and help present the case. And then there are other
times we -- yes, we do have people that are nonl awyers.

Q During the second incident review, did M. Davis
present any actual evidence that addressed any of the
I ssues that were outlined in your February 10th email ? |
believe it was marked as Exhibit 92.

A No. There was -- there was -- ny recollection is
hi m provi di ng his opi ni on about how -- you know, based on
the facts, that it could be a crimnal street gang or even
was, but there was no evidence, no specific facts to plug
in that was answering, you know -- at |east substantially

answering the questions that | had presented.

Q In response to M. Calderon's questions regarding
your review, | think he was -- he was ai m ng and obt ai ned
testinony regarding -- or at |east stating that the review

of cases is not necessarily out of the ordinary. Do you
remenber that testinony?

A Sonmething to that effect, yeah.

Q Ckay. During your career as a prosecutor, have
you ever been involved in a review of cases of this scope?

A Not of this scope. | nean, certainly |I've been

involved in reviewing a case and bei ng anot her set of
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eyes, or, for that matter, inheriting a case from sonebody

else. But this was different because it was inheriting a
case or getting assigned a case that had al ready been

di sm ssed without prejudice and then it was also part of a
much, | guess, larger group of cases. So in terns of
scope, this -- | don't recall any case ever being this

| arge in scope that | was asked to kind of review and then
make a decision on, or at |east nake a recommendati on on.

Q Have you ever been involved in a review of cases
i nvol ving the nunber of enpl oyees, personnel, attorneys,
paral egals that you testified to earlier, involving that
nunber of resources of the MCAO?

A | can't think of one right now | want to be
careful not to say, like, it's never happened, but | can't
t hi nk of one right now.

MR. HENLEY: | have no further questions.

THE COURT: M. Geen, before we excuse you, the
heari ng panel nenbers may have questions, and |I'll ask
M. Sifferman first.

PANEL MEMBER SI FFERVAN:  Thank Your Honor.

Let nme apol ogi ze for asking this question. 1've
done nothing but comercial litigation for 40 years, soO
this is about crimnal procedure.

If you have very good evi dence of conspiracy or

facilitation to conmt a felony, what's the advantage of
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addi ng a charge of street gang?

THE WTNESS: As | think |I understand your
guestion, so, like, in other words, if you have good
evi dence of a nunber of serious crinmes, what is the
advant age of adding the crimnal? One possible advant age,
I n sonme instances, it can allow you, perhaps to get
addi tional evidence in at trial that m ght help connect
the coconspirators. For exanple, commobn synbols that are
used by a gang, certain correspondence, that woul d be one
possi bl e exanpl e.

QG her -- in other instances, if you -- you know,
you truly have, you know, |ike the strong gang evi dence
and it is a gang case and that's the gravanen of what's
going on, then it also just nmakes sense, sort of out of a
matter of, like, making sure that the record is accurate,
then you may want to bring the gang charge.

So | guess the -- it depends on the facts and
ci rcunstances. But, generally, if the evidence is there,
It could have the advantage of allowng a little bit nore
context to cone in that connects the coconspirators.

PANEL MEMBER SI FFERMAN: Does it change the
sent enci ng options?

THE WTNESS: Yes. So that -- that is another --
whet her you want to call it an advantage or not, bringing

a gang charge itself, that gang charge, for exanple,
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assisting a crimnal street gang, may very well end up

runni ng concurrent. So that may not get additional tine.

However, there is a sentenci ng enhancenent that
often goes along with gang charges. [If -- if the state
can prove that sonmebody commtted the crinme with the

Intent to pronote, further, or assist in the interest of

the crimnal street gang -- and |I'm paraphrasing; it may
not be the exact |anguage -- then if it's a -- | believe a
Class 2 or 3 or -- Cass 2 or 3 felony, that's five years.

| hope I"'mnot getting this wong. O it can add three
years if it's a |less serious felony.

So there is that sentenci ng enhancenent as well .

PANEL MEMBER SI FFERMAN:  Thank Your Honor.
That's all | have.

THE COURT: Thank you, M. Siffermn.

M. dark, any questions?

PANEL MEMBER CLARK: Yes.

M. Geen, at the Cctober 30th incident review I
wrote that Heather Livingstone was there and she's the
bureau chief for gangs.

THE WTNESS: That's correct.

PANEL MEMBER CLARK: Was she at the second
neeting, the second incident review?

THE W TNESS: She was.

PANEL MEMBER CLARK: Ckay. That's it.
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THE COURT: All right. M. Henley covered an
area that | had wanted to ask you about, and that's
basically involving the timng of charging decisions. And
so | wanted to nake sure that | do understand correctly.

Because Ms. Ratnamwas in custody, if she were to
remain in custody, she would have to be charged within ten
days; is that correct?

THE WTNESS: Well, actually, you would have to
have a direct conplaint filed within 48 hours of the
initial appearance. And then within ten days, if they're
I n custody, now you're going to have the nore fornal
probabl e cause finding, whether it be through a
prelimnary hearing or through a grand jury indictnent,
and that's where that ten days cones in.

THE COURT: And | believe you testified none of
the other Cctober protesters were in custody; correct?

THE WTNESS: Yeah. M recollectionis that al
of them had been released at the initial appearance.

THE COURT: So, to your know edge, was there any
rule, statute, office policy, other, that required themto
be charged so quickly?

THE WTNESS: | don't believe that there --
don't believe there's a policy that requires that they be
charged -- that requires themto be charged quickly, no.

| mean, that's part of the charging discretion of the
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prosecutor. |If you believe you have a reasonabl e
|'i keli hood of conviction and it's in the interest of
justice to make those charges now, the prosecutor can make
that decision. But they're not required to.

In other words, we're not required to -- to bring
t he charge.

THE COURT: And that ties into testinony that you
gave earlier. You said it wasn't feasible to review al
of the video footage and other information within ten days
if, quote, you nust work under this tinme frame.

Is that along the lines of what we just
di scussed, that you've got to -- if you' ve got to do this
wthin ten days, it wasn't possible. But | guess if you
don't have to do it within ten days, you' ve got -- well,
you've got a lengthy statute of limtations. | assune the
office doesn't like to run up against that. But, to your
know edge, were there any tinme pressures, other than those
relating to Ms. Ratnamthat woul d have required a quick
char ge?

THE WTNESS: 1'Il -- I'mnot aware of that.
nmean, other than, | suppose the fact that she had an open
case. But, again, in terns of the charging decision, |
nmean, there are so many tines where we can get a case and
It'"s like there's so nuch to review here, | really don't

feel confortable making a charging decision right now
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"' mgoing to convert to a basket case, you know, which --

understandi ng that the person is going to be rel eased on
t hat char ge.

THE COURT: The only other question | had is it's
a note fromyesterday, and I'mnot sure it's entirely
accurate. You were tal king about the first incident
review neeting, and | think you testified that Ms. Sponsel
provi ded what you called a high-profile nmeno, which was
of fice policy.

Did | understand that correctly?

THE W TNESS:  Yes.

THE COURT: |Is that part of our record?

MR. HENLEY: | believe it is, Judge.

THE COURT: | don't -- | can get the lawers to
clarify.

MR, HENLEY: Yes. W can --

THE COURT: The later. | was just curious. |
wanted to make sure | heard that correctly.

Al'l right. No other questions fromthe panel for
M. Geen.

May he be excused?

MR. HENLEY: | just have one very brief question,
Judge.

THE COURT: Okay. As long as it relates to the

panel questions, that's fine.
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MR. HENLEY: |In response to yours.

THE COURT: Yes, further.

FURTHER REDI RECT EXAM NATI ON
BY MR HENLEY:

Q If Suvarna wasn't charged within ten days while
she was in custody, what woul d have happened?

A So if she had not been charged with -- let's say
after 48 hours of the direct conplaint, she would have
been rel eased on that charge. Because of the way the
crimnal -- Rules of Crimnal Procedure are set up, you
al so now get a bond hearing where it's the state's
obligation to prove that the proof is evident, presunption
great that the person commtted the new crinme while on
rel ease.

So -- now, if we had not brought those -- let's
say we filed the direct conplaint but then we did not
charge on the tenth day, then she woul d be rel eased.

Q And when you say rel eased, do you nean the
charges will be dism ssed?

A Yes, essentially, the direct -- if a direct
conplaint has been filed, so the first charging, once
there is no probable cause finding on that tenth day,
whil e she's in custody, then, yes, the charge gets

di sm ssed.
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Q And the state can still pursue those sane exact

of fenses within that seven-year statute of |imtations;

correct?
A Yes, that's correct.
Q It wouldn't be prevented from pursuing the sane

exact charges for the same exact COctober 17, 2020,
of fenses; right?
A No, not at all.
MR. CALDERON:  Your Honor, may | be heard?
THE COURT: Let's see if M. Henley is finished
first.
MR. HENLEY: |'mfinished, Judge.
THE COURT: Oh. Did you want to ask anot her
guesti on?
MR. CALDERON: Yeah, just a question.
THE COURT: Yes.
MR. CALDERON:. Thank you

FURTHER CROSS- EXAM NATI ON
BY MR CALDERON:

Q M. Geen, is it your position that the Suvarna
Ratnam nmatter, the tinme frane that M. Henley just tal ked
about, was inappropriately handl ed?

A | think -- well, | -- are you asking mnmy opinion?

Is that what you're asking?
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Q Ri ght.

A I would -- I would not have -- | would have
waited. | would have -- given the anmount of evidence, |
woul d not have -- | would have essentially converted it to

a basket case and, you know, nake sure we get everything
to do a nore thorough review.
Q Was it legally wong the way it was handl ed?
A It was not -- when you say legally wong, was --

It was not illegal, no.

MR. CALDERON: Thank you

MR. HENLEY: Your Honor, | believe -- you m ght
want to check Exhibit 67 is the high-profile neno.

THE COURT: Al right. | don't knowif we need
M. Geen to confirmthat or just let's | ook at 67.

Yes. | don't think we need M. Geen to confirm
It, although, if you ve got Exhibit 67 in front of you, it
says high-profile neno fromApril Sponsel from October 29,
2020. So if you want to take a look at it, but.

MR. HENLEY: That is --

THE COURT: Do we all agree that's what it is?

MR. HENLEY: That is correct.

THE COURT: | think we do.

THE W TNESS: Ckay.

THE COURT: So you're good.

THE W TNESS: Ckay.
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THE COURT: Thank you for your patience,

M. Green. You are now excused, at |least fromthe
subpoena. So thank you.

THE W TNESS: Thank you.

THE COURT: And who will your next w tness be.

M5. SHUMAN:  Your Honor, our next witness wll| be
D ane Meshkow t z.

MR. HENLEY: And just for the purposes of the
panel, Ms. Shuman wi Il be taking this wtness.

THE COURT: Oh, so glad you're going to |let her
finally speak

M5. SHUMAN:  And, Your Honor, and panel nenbers,
we also let Jan know that we will not be calling
Ms. Bhatia today, so that does renpbve a witness fromthe
l'ist.

THE COURT: (Ckay. And you say you're not calling
her today. Are you calling her another day or probably
not .

M5. SHUVAN. Probably not, but we'd |like to not
have her renoved just yet, just in case. But, yeah.
Thank you

THE COURT: Good afternoon, ma'am You're
ultimately going to sit right there, but if you woul d,
pl ease, raise your right hand and I wll swear you in.

Do you solemnly swear that the testinony you're
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about to give will be the truth, the whole truth, and
not hi ng but the truth?

THE WTNESS: | do.

THE COURT: Thank you. Please have a seat there.

| see you've brought sonme water. There's a
bottle in front of you also. There's sone binders in case
the | awyers ask you questions about exhibits. But if you
woul d, please, just pull that m crophone a little closer
to you because we're recording and also anplifying for
sound. Thank you

Ms. Shuman, you nay proceed.

DI ANE MESHKOW TZ,
a witness herein, having been first duly sworn to speak
the truth and nothing but the truth, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY M5, SHUMAN:
Q Wul d you pl ease state your nane for the panel.
A Di ane Meshkowi t z.
Q And | want to thank you so nmuch for being
flexible with the schedule. 1It's greatly appreciated.
Were are you enpl oyed?

A The Phoeni x Police Departnent.
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Q And what do you do at the Phoeni x Police

Depart nent ?

A I"ma forensic photo specialist in the forensic
I magi ng unit.

Q And in that position, what do you do?

A We used to be the photo | ab back in the day.
When | started, the main duties were archiving the
departnment's photos and audi os and provi di ng di scovery,
and, over tine, we've evolved to our main duties are
retrieving surveillance video and processing video for
various things, |icense plates, other

Q So both parties have disclosed you as being the
speci al i st who was invol ved i n downl oadi ng phot ographs
fromRyder Collins, the gentlenman's nane, his canera. And
so that's what ny questions are going to be about.

And so if you would I ook at Exhibit 93, which
Nat al i e can hel p.

A Yes.

Q And so it -- | didn't see anywhere on here that
It says that you created this incident report, but did
you?

A. Yes. This is nmy supplenment on what | did. Any
time we handl e evidence that's been i npounded and has a
bar code, we need to generate a suppl enent sayi ng why we

touched it.
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Q So at sone point were you provided with SD
cards -- i.e., just looking at what's on this record -- to
downl oad phot ogr aphs?

A Potentially, yes.

Q How did -- what brought themto you?

A Det ecti ve Adam Legere brought four seal ed
evi dence bags, each containing an SD or mcro SD card.

And he said, "W're looking to see if there are any

phot ographs or video of protest activities." And he also
told ne that they were specifically trying to determne if
t he phot ographer was part of the protest group.

Q So what did you do with those cards?

A | 1 ooked at the contents. | believe two had --
were bl ank and had nothing on them And then two -- one
card had inmages. One card had a few i nages and sone
video. | inmmediately generated a hash value, which is
creating a digital fingerprint for the files in case it
went any further. The hash value was created of the files
as they were on the cards as the ultimte original inmage.
So if duplicates were nade | ater, the hash -- another hash
bei ng generated coul d be conpared and show t hat not hi ng
was changed.

That is standard procedure for any tinme we take
an itemout for potential processing, the original is

al ways hashed, just as good forensic practice.
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Q And so when you downl oaded the information or
data pictures, photos, what did you find?

A | put themon a tenporary drive for the
detective. As | |looked through, it was a series of
i mges, nostly involving architecture of downtown. A |ot
of buil dings, sone pictures of honel ess people, |ight
rail. And at the end, there was sone protest photos and
vi deos.

Q So Ms. Sponsel, in her response to the conpl aint
that was filed by the State Bar, affirmatively all eged
that there were only nighttinme phot ographs and vi deos of
the rioters and surroundi ng area on those SD cards.

Do you agree with that statenent?

A | do not.

Q Why not ?

A Because the tinmeline started, like, late

afternoon. It was still daylight out for the begi nnings

of the photos. In looking through, I could see inmges and

on the video of young photographers. So it appeared that

t he photograph was in a small group of photographers

downt own, taking pictures of buildings and people and just

happened to be there as things evolved later in the
eveni ng.
Q If you had to put a percentage on it, what

per cent age of the photos would you say related to the
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pr ot est ?

A No nore than a third.

Q So what did you do after you downl oaded and
revi ewed the pictures?

A What | had done, | copied the pictures to the
share drive. W have -- at the time, we archived all the
video we retrieved on a secured server. But for the
detectives to review the video that we pulled, we had
desi gnated share drive, where things would last for 30
days, give thema chance to review and not | ooking at the
original, just |like a working copy.

So while | had inforned Detective Legere that, in

my opinion, it |looked |like the pictures were just a
phot ographer that happened to wi nd up, you know, w ong
pl ace, wong time, | guess, there were inages fromthe
protest. | told himand sent himthe link to the share

drive so he could review the imges.

Q Wul d Ms. Sponsel, as the assigned prosecutor,
have had access to that -- those photographs?

A Not on that drive. The only way is -- would be
i f he made a copy and provided them

Q And do you know whet her he did?

A | do not.

Q Ckay. And so what happened, then, with those SD

cards after you were done?
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A Well, after | copied the files to the share

drive, | secured themin a |ocker in our evidence storage
area and waited to hear back on if we were going to
proceed further and what | should do wth the photos.
Just waiting to hear from-- back from Detective Legere.
And a couple weeks later, he contacted ne and said, "I'm
going to pick up the cards. W're not proceeding further.
You don't need to archive or do anything else with those
| mages. "
Q And that interaction with Detective Legere is
reflected in Exhibit 93, your incident report?
A Yeah. So | initially received the SD cards on
February 11th, and | returned themto himon March 9th.
MS5. SHUVAN: That's all we have, Your Honor.
THE COURT: Cross-exani nation?
MR. CALDERON: Very brief, Your Honor. Thank

you.

CROSS- EXAM NATI ON
BY MR CALDERON:
Q Ms. Meshkowi tz, do you know what photos
April Sponsel had access to?
A | do not.
Q The photos -- I'mtrying to -- | don't want to

put words in your nouth. But as | understand it, the
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phot os that you rel eased were of the incident; correct?

A What | did -- and it was the unofficial copy on
the share drive -- | copied the entire contents of the
card wwth the hash values in folders | abel ed by the bar
code that they were inpounded under.

MR. CALDERON. No further questions.
THE COURT: Any redirect?
M5. SHUVAN:  One, Your Honor.
REDI RECT EXAM NATI ON
BY MS. SHUMAN:

Q | just want to make sure we're not conflating the

dates between what -- the work that you did in

February versus the later contact in April.
So when you first got the cards that you

downl oaded them you provided a copy to Detective Legere?

A That day.

Q kay.

A On the 11lth.

Q And then it wasn't until April that you rel eased
t hose --

A. March 9th is when he picked up the cards from ne
in the reseal ed evidence bags with the cards.

Q And then you handed them-- you rel eased --

A I handed themto him And what happened to the
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I mges after | put themon the share drive, | do not know
because that was the only copy that | provided to anybody
was what was given to Detective Legere on the share drive.
Q And |I'm not going to nake you pull up the

exhibit, but did you exchange emails with Ryan G een
regarding ultimtely what was going to happen with those
phot ographs, in terns of releasing private photos versus
the rest of the photos?

And if it would be easier, it's Exhibit 103.
Just wanted to save you ...

The Bates nunmber at the bottom it would start at

002032.
A | believe these emails refer to other video and
photos that were fromthat protest at the tinme. | do not

bel i eve they were the contents of these cards.

Q Ckay.

A | do not recall releasing that to anybody.

Q kay. And | would note that on the "Re" line, it
says "Ryder Collins photographs.” So if you're |ooking at
part -- page 2032, it's your email of April 6th to Ryan
G een and sone other folks. And it says, "Ryder Collins
Phot os. "

Wul d that help refresh your recoll ection
about - -

A. No, because | --

168

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

169
Q Doesn' t ?

A No. We deal with so nmuch and a nane |ike that
and a case neans absol utely not hi ng.
Q Any reason to believe that these woul d not have

been emails you sent since they indicate that they were

fromyou?
A. No. | sent them but | don't know which photos
we're tal king about. W -- we have a hard drive full of

protest videos and photos that were taken over the year
long. And so for this case, |I'msure there were other
things that were rel eased.

Let's see.

Q And it's fine. And if it doesn't ring a bell

now t hat --
A It doesn't. | don't renenber.
Q It's fine.
A If --
Q Yeah?
A -- there was sonething fromthat, | don't

remenber it.

Q kay. And one |ast question. D d you -- other
than this batch of photographs, these SD cards, did you
downl oad ot her batches of photographs from protesters?

A | was not given canera cards from anybody. Any

ot her photos -- this was the only stuff | handled froma
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menber of the public.

M5. SHUMAN:. Okay. Nothing el se.

THE COURT: | just wanted to confirm one thing,
but | think | understand but want to nmake sure,

Ms. Meshkowit z.

Looki ng at Exhibit 93 and your testinony today,
even though O ficer Legere asked you specifically to check
for any downt own Phoeni x protest images and vi deo, when
you shared the link of all the downl oaded photos, it
i ncl uded both the protest photos and the other photos you
described; is that correct?

THE WTNESS: That is correct.

THE COURT: (Ckay. Before we excuse you, let ne
see if the other panel nenbers have any questi ons.

M. Sifferman?

PANEL MEMBER SI FFERMAN: | have no questi ons.

THE COURT: M. d ark.

PANEL MEMBER CLARK: No questions.

THE COURT: Al right. Thank you very nuch,
ma'am for comng down to testify. And you're free to
| eave.

THE W TNESS: Thank you.

THE COURT: And your next witness is.

M5. SHUVMAN: Hopefully it's Ed Leiter, and so

"Il ask Natalie to ...
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THE COURT: Good afternoon, sir. You're

ultimately going to sit right there, but if you would,
pl ease, raise your right hand and | will swear you in.

Do you solemly swear that the testinony you're
about to give will be the truth, the whole truth, and
not hi ng but the truth?

THE WTNESS: | do.

THE COURT: Thank you. Please have a seat.

And there's water in front of you. |If you would
pull the mcrophone a little bit closer to you, it wll
hel p for recordi ng purposes.

There are binders to your right, and the | awers
may ask you to | ook at sone them and they'll help you
find them hopefully.

THE W TNESS: Ckay.

THE COURT: And, Ms. Shuman, you may proceed.

EDWARD LEI TER
a wtness herein, having been first duly sworn to speak
the truth and nothing but the truth, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY Ms. SHUVAN:

Q Good afternoon. Thank you as well for your
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flexibility with your schedul e.
Wul d you pl ease introduce yourself to the
heari ng panel .
A My nane's Ed Leiter.
And, Ed, where do you work?
Mari copa County Attorney's O fice.
And how | ong have you been there?

Alittle nore than 16 years.

o >» O >» O

And during your tenure there, have you worked
with Ms. Sponsel ?

A | have.

Q Okay. And how woul d you descri be your

relationship with her?

A | think we had a strong working relationship. W

were never in the same bureau together, but at various
tinmes there was sone crossover in a case that | may have
had and one that she may have had.

Q And did you have a personal relationship with
her ?

A Il would call it a -- you know, a work friendship.

I"'malso -- | work closely with her husband in the type of

cases that he investigated.
Q Do you have any personal ani nus towards
Ms. Sponsel ?

A. | do not.
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Q And so |"mgoing to work very hard to not go over
materi al that has al ready been covered by previous
W tnesses. But | want to talk to you about did there cone
a tinme when you becane involved with a review of the 2020
protester cases?

A Yes.

Q Okay. Wien did you get pulled into that?

A It would have been, | would say -- |1'd say the
spring of '21.

Q And what did you do? What were you supposed to
do in the spring of 20217

A So there were a nunber of cases that were not
just cases that were handled by April but -- it was asked

of me and Ryan Green to take a | ook at all of the cases

that had been either charged or were still in a -- what we
call a basket case or an uncharged status in the -- and,
again, best nenory -- in the spring of 2021, to determ ne

whet her or not in Iight of sonme of the information that
had cone to light, whether or not there were still viable
charges or cases to be prosecuted at that point.

Q And you nentioned Ryan Green. \WAs there another
DCA who was involved with that review?

A At the tine, | was the bureau chief of the white
col lar cyber crinmes unit, and ny assistant bureau chief

was Neha Bhatia. So the two of us, along with Ryan, were
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tasked with -- well, Ryan and | were tasked. | roped Neha

into assisting nme in the review of those cases, which was
not an insignificant amount of cases to take a | ook, in
addition to our existing workl oad.

Q And so how did that review -- how did that work

wth the three of you?

A My recollection is that the cases were sort of
split between Ryan and I. And | was sort of -- it wasn't
a neeting of the mnds between Ryan and |I. It -- ny

recoll ection is either Ken, and that would be Ken Vick, or
soneone el se in exec said, you know, this is kind of how
we're going to split these cases up.

Q So what cases did you get? Wat type of cases?

A They were cases that had al ready been char ged.
There was a -- specifically, there was one |arge
co-defendant case. It was not the one that's had the
nost -- nost of the news stories have been about. But it
was one of the cases that involved sonme protests outside
of 620 West Washington. There were nmultiple cases
I nvol ving an individual by the name of the Bruce Franks,
several cases.

There were -- as | said, it was primarily arising

out of the same -- the exact sane tinme frane, in the
sumrer of 2020.

Q So not the Cctober 17, 2020, case, but protests
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t hat had occurred during the summer?

A Sonme -- certainly in the sunmer into -- into the
fall. But they were protests, for exanple, that occurred
right outside of 620 West Washi ngton, Phoeni x police
headquarters. A specific nenory of a case that involved a
protest just outside where there was a -- a man wth a
skat eboard who ultimately had been -- was charged with
sone of fenses who was a protester

Q So did you al so revi ew basket case --

A When | say "basket case,” is that -- that's cases
that conme in where an individual has not yet been charged,
where a | aw enforcenent agency believes that there's
probabl e cause, but they have nade a decision not to
arrest an individual. |It's then -- we, as a deputy county
attorney, tasked with reviewi ng that case and neking a
determ nati on whether or not there's a reasonable
| i kel i hood of conviction. That person at the tinme is not
in custody. That's -- when we refer to a "basket case,”
sonmeone who is not in custody.

Q So that |eads nme to ny next question, which is,
when you were review ng these cases, what exactly were you
| ooki ng for?

A Primarily we were -- am dst everything that had
conme out, information had cone out both in the nedia as

wel | as that had been brought to light with the county
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attorney, were there cases that had already been charged
that we could continue to prosecute, potentially plea out,
or take to trial, if necessary? Basically it's a
reeval uati on of decisions that had al ready been nade,
these are now, amdst all the information out there, is
there still a reasonable Iikelihood of conviction? And
then the sane analysis with cases that had not yet been
char ged.

Q kay. And so did you identify problens or issues
with those cases?

A. | would say certainly there was sone of the cases
t hat we thought were going to be quite challenging to
effectively prosecute. There were admttedly a [ ot of
optics issues. W wanted to be consistent -- at the tineg,
t he nandate was we, at the County Attorney's Ofice, want
to be consistent wth our analysis of all of these cases
and the individuals involved, cognizant of First Amendnent
speech issues, but also, amdst the information that had
conme out, was there a -- ethically, could we proceed with
t he prosecution of sone of these individuals?

Q And did you determne that there were cases that

you could not ethically continue with the prosecution?

A O the cases that | reviewed, | -- | didn't -- |
thought -- ny recollection is that there were viable
charges -- but best recollection is there were viable
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charges on all of the cases | reviewed. Again, | did not
review the -- the primary -- or | don't want to call it
primary. But the case involving the gang allegations that
Ryan -- | took a |ook at that case, but | was not tasked
wi th maki ng a deci sion on whether or not that case could
be prosecuted, that we could proceed with the prosecution
on that case.

On the other cases, again, there was -- the
anal ysis was, you know, is there an aggravated assault

against a police officer? Ws there disorderly conduct?

In -- 1 think in all the cases, there wasn't an ethi cal
dilemma for me whether or not we could proceed. It was

a -- it was nore prosecute -- prosecutorial discretion and
IS -- is -- is there a reasonable |ikelihood of

conviction? Are there issues, whether that be issues with
the | aw enforcenent conduct, in particular cases, that
woul d preclude or prevent a successful prosecution or an
et hi cal prosecution.
Q Based on your review of those cases, did you
bel i eve that any of them could be prosecuted as fel onies?
A There were certainly, in ternms of the cases that
| reviewed, there were cases involving assaults from
I ndi viduals on | aw enforcenent officers, that is, in fact,
a felony. So there were cases that -- that certainly

felonies could -- could have been -- were charged or in
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the cases of uncharged cases, could be charged, that were,
| think, viable prosecutions in a vacuum w thout
everything that was -- that we had becone aware of after
the event had occurred.

Q So with that understanding, did you recomend
that they be di sm ssed?

A My recollectionis that -- and this is where -- |
do want to say this was rare in that the optics of -- and
the equal application of how we're treating the individual
charge -- you know, we always want to -- fromthe county
attorney's perspective, and certainly how | practice, we
want to | ook at each case wholistically, each individua
wholistically, and treat every individual fairly.

But certainly the perception of proceeding on an
aggravated assault in a protest case where we di sm ssed
all the others becones problematic. It's not a good | ook,
or it doesn't appear -- it appears that we're singling
people out if we're charging sone and not ot hers.

So the decision was nade -- | would call it a
consensus -- to dismss -- dismss the ones that had been
charged and then not file the charges that were, as |
previ ously said, basket cases.

Q And so if | understand you correctly, the optics
are this idea of we want to treat everybody the sane and

we want there to be sonme consistency as opposed to outside
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forces that would predeterm ne how -- what your deci sion

was going to be?

MR. CALDERON: (Objection. Leading.

THE COURT: It is -- it is |eading.

M5. SHUVAN: | can restate.

THE COURT: Can | ask a threshold question that |
think will at |east help nme understand M. Leiter's
testinony better because he testified he didn't review
cases involving gang allegations. So what cases should we
be listening for in terms of the conplaint before us?

M5. SHUVAN. Those woul d be the allegations that
are in Count 2 of the conplaint that deal with -- and
M. Leiter can correct ne if I'"'mwong -- but there were a
series of protests and arrests during that sumer | eading
up to Cctober 17th. Sonme of -- and | would pull -- yeah.

THE COURT: No. That hel ps.

M5. SHUMAN:  Yeah.

THE COURT: Because we, up until this point,

di scussed primarily the Cctober cases, which, as |
understand it, included the gang all egati ons.

So now we're stepping back and | ooki ng at ot her
events wthout the gang allegations. |Is that right?

M5. SHUVMAN:  Yes, nmm'am

THE COURT: (Okay. That hel ps with context.
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BY M5, SHUMAN:

Q kay. So back to ny |eading question, which I'l]
try to restate. Did your -- you used the term"optics."
Did it -- does that enconpass anything other than what

you've already testified to?

A It was not a good | ook for the County Attorney's
Ofice. You know, it -- it |looked |like we -- at | east
there was -- information out in the nedia that we were

singling people out. And certainly, as the principal
prosecution agency in Maricopa County, it's -- that is a
perception that we don't want to public to have. The goal
is that we are | ooking at individuals and we're never
singling people out because of their beliefs, because of
their race, because of any other factor, other than an
anal ysis of did this person do this particular crinme that
they' re accused of.

Q So what happened with the cases that you
reviewed? Were they all dism ssed?

A Again, the cases that | reviewed, that had
al ready been charged, all of those cases were ultimately
di sm ssed, yes.
And when you --
And then -- sorry. Go ahead.

No. [|I'msorry. Continue.

> O > O

I was just going to say, the ones that had not
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yet been charged, a decision was made not to proceed with

char ges.
Q You anticipated ny question. Thank you.

M5. SHUVAN: That's all, Your Honor.

THE COURT: Cross-exam nation?

MR. CALDERON. No questi ons.

THE COURT: No.

M. Sifferman, any questions for M. Leiter
bef ore we excuse hin?

PANEL MEMBER SI FFERMAN:  No questi ons,

Your Honor.

THE COURT: M. dark?

PANEL MEMBER CLARK: No questi ons.

THE COURT: | don't have any questions for you
either, sir.

So thank you very nuch for your patience and
comng down to testify. You're free to |leave and relieved
fromthe subpoena -- | assunme you had one.

THE W TNESS: Thank you.

THE COURT: Thank you.

MS. SHUMAN: Vince Coddard will be our next
W t ness.

MR. HENLEY: And I'Il be taking M. Goddard.

THE COURT: Good afternoon, sir. Before you have

a seat, if you would, please, raise your right hand and I
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will swear you in.

Do you solemnly swear that the testinony you're
about to give will be the truth, the whole truth, and
not hi ng but the truth?

THE W TNESS: Yes.

THE COURT: Thank you, sir. Please have a seat
there. And once you get settled, pull the m crophone kind
of cl ose because we're recording and anplifying for sound.

That's a fresh bottle of water for you.

And there are binders to your right. |'msure
the lawers wll, at tinmes, ask you questions about them

THE W TNESS: Ckay.

THE COURT: And M. Henley will go first with
your direct exam nation.

THE W TNESS: Thank you.

VI NSON GODDARD,
a witness herein, having been first duly sworn to speak
the truth and nothing but the truth, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY MR HENLEY:
Q Good norning. Can you state your nane for the

record.
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A Good afternoon, M. Henley. M nane is Vince
Goddar d.
Q W net before; correct?
Yes.
Are you currently enpl oyed?
Yes.
Where are you enpl oyed?
Pinal County Attorney's Ofice.
What county attorney's office?
Pi nal .

Pi nal ?

> O » O >» O >» O

Yes.

Q How | ong have you been at the Pinal County
Attorney's Ofice?

A For this -- this stint, since March 1st of this
year.

Q | was going to say this is your second stint with
the Pinal County Attorney's Ofice?

A. Yes, Sir.

Q And you've had two stints with the Maricopa
County Attorney's O fice; correct?

A Correct.

Q I"'mgoing to focus a | ot of ny questions about
the 2020 and 2021 frane, if that's okay?

A. Yes, Sir.
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Q First off, where were you enployed -- let's start

wi th January 20th -- January of 2020. Where were you
enpl oyed?

A At the Maricopa County Attorney's Ofice.

Q What was your position?

A Wen | was first hired, | was a -- just a line
DCA.

Q And what were you as of January of 20207

A | believe this is the right date, but sonetinme in
January | becane the division chief.

Q How many divisions did you -- were you running in

January of 20207

A One divi si on.

Q Just one?

A One di vi si on.

Q VWi ch di vi si on?

A It was -- we renaned a bunch of divisions, and
there are bureaus within divisions. So | don't -- you

asked how many divisions | was running, it was only one
di vi sion, but several bureaus wthin that division.

Q And how many bureaus did you -- did you run
during that January 2020 tinme franme?

A There were five bureaus in the division, and that
di vi si on was Special Prosecution I|.

Q What type of cases did you prosecute in
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special -- Special Dvision I?

A Me personal ly?

Q No. Just generally. Wat were you in charge of?

A There were -- it was -- and I"'msorry, not to use
ny (indiscernible). Capital prosecution; so all capital
crinmes, homcide. So obviously killings that were not
capital. @Gangs; so gang-related crinme. Vehicular crineg,
which is felony-level vehicular crinme. So anything from
say, aggravated DU to inpairnent-based hom cide,
second- degree mansl aughter. And then the First Responders
Bur eau.

Q In January of 2020, did you have a | arge
caseload? It sounds |like you had a |lot of different
bureaus. Did you have a | arge casel oad?

A Do you nean ne specifically? | had --

Q You specifically.

A Me specifically, | did have a casel oad, correct.

Q About how many cases do you think you had?

A | want to say about ten, and ny goal was to try a
coupl e of cases fromeach bureau, and | think -- | think I

had two i n each bureau.

Q Did you have supervisory duties as well?
A Yes.
Q If you had to place a percentage on the nunber of

times you tried cases as opposed to actually perform ng
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supervi sory duties, can you assess that for ne?

A ' mguessing, and we're talking in the
January tinme frane, so --

Q January 2020 specifically.

A Yeah. Okay. So the vast majority of ny tinme was
spent -- well, | don't want to say vast mmjority.

["'mtrying not to (indiscernible). I'mtrying to

be precise. Maybe a quarter of nmy tine was spent actively
supervising, and a quarter of ny tine was spent in trial

preparation, and then a quarter and a quarter of duties

that 1'"mjust not -- nmeetings and things |I'mjust kind of
bl anki ng out on. But, you know, a -- it's hard to
quantify.

Q The ten cases that you were actively trying, what

type of cases were they?

A So there's one in particular that was dom nati ng
the vast mpjority of nmy tinme, which is why |'mkind of
nmessed up, and that was a retrial of the capital case that
had a nunber of challenges to it procedurally because |
was taking over the case from anot her prosecutor.

And, I"'msorry, so -- but | had -- | tried to do
one serious case per bureau. So | had capital cases. |
had a hom cide in the gang bureau, first-degree nurder, as
well as the vehicular unit. |In FRB, | don't recall any

of ficer-invol ved shootings, though | was -- that's -- that
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was the kind of case | was looking for. And then | was in

the process of | ooking for certain garden-variety cases.
So | wanted to stay in touch with the line

attorneys on what problens actually were -- so one kind of
difficult case and one that kind of represents, you know,
a nentorship role. | enjoyed doing that. So those were
the cases that | was | ooking for.

Q At sone point did you take over the FRB?

A | didn't take over FRB.

Q Vell, were you in charge of the FRB?

A. Yes, that was in ny division.

Q When did you becone the bureau -- or division
chief of the FRB?

A I"'msorry. | woke up everyone. Sorry.

| honestly don't recall.

Q Was it sonetinme during 20207

A Yes.

Q As | understand it, the FRB was created in
January of 2020. Wre you the first division chief of
t hat bureau?

A Yes. It was a new bureau, and that -- | was -- |
t hought you were | ooking for a specific date.
January sounds right.

Q Who were the attorneys, line attorneys, that --

well, strike that.
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Who was your bureau chief at the -- at the tine
you took over as -- as division chief?

A Sherry Leckrone.

Q You knew Sherry Leckrone previously; correct?

A Yes.

Q Who el se was working in the FRB during your
tenure as division chief?

A There were four line attorneys, as | recall.
There were two paralegals and two staff, secretari al
staff.

Q Who were the attorneys that were working at the
FRB during your tenure?

A Lina Garcia, Nick Mchaud, April Sponsel, Tanya
Roui nt an.

Q And yoursel f?

A | was not a part of the FRB. | was the division

Q Did you take any cases fromthe FRB?

A None that | recall. Again, | was hoping to
get -- well, this sounds bad. Not that | was hoping there
was an officer-involved shooting, but that was the kind of
case that | was looking to help wth.

Q Is it fair to say that the -- the nunber of cases
and intensity of cases that you had really -- they rel ated

to homi cide cases primarily?
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A My focus since 2006 has been primarily violent

cases. Since 2007, | was nostly hom cide. And by 2010,
|"mpretty nmuch doing just death penalty with a snmattering
of other types of cases, but | had been a death penalty
advocat e.
Q Are those cases pretty conpl ex?
Yes.

A
Q Very intense?
A

Yes.

THE COURT: |'mnot sure why we're spending quite
as nmuch tinme on M. CGoddard's experience. Is it really
necessary? | think we get a good flavor.

MR. HENLEY: W can nove forward, Judge.

BY MR HENLEY:

Q Did Ms. Leckrone or Ms. Sponsel need any speci al
supervi si on by you?

A Not that |'m aware of.

Q You were aware of their prior experience in the
practice of |aw, correct?

A Yes.

Q You had worked previously with Ms. Leckrone, if |
remenber right?

A Yes.

Q Where did you work with Ms. Leckrone previously?

A. Vll, | mean, prior to lllinois, I was a

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

prosecutor in -- I'msorry. Prior to Arizona, | was a
prosecutor in Illinois, and she was a Cook County state's
attorney at the sane tine that | was with that office,
ultimately wth Kane County, which is a suburb of Chicago.
The two offices traded a lot. So we knew a | ot of the
sane people. | didn't know her directly. | knew of her
reput ation.
In the gang bureau, sonetine after | cane to

Arizona, after 2004, Sherry and | were assigned to the
gang bureau together, and we tried a very difficult first
degree-nmurder Mexican Mafia case.

Q Sois it fair to say that you were happy to have
an experienced prosecutor in the FRB?

A Yes.

Q How nmany years' experience do you think
Ms. Leckrone had at the tine she joined the FRB?

A 20 or 30, but | don't want to -- | don't know how
old Sherry is, but it's 20 or 30 years.

Q And that wasn't the purpose of my question, so.

And when did you becone famliar with

Ms. Sponsel ?

A. Wthin a year or so of ne comng to Maricopa
County. So 2005/ 2006.

Q Did you have any cases with Ms. Sponsel during --

prior to your FRB years?

190

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

191
A Where we were |ike co-counsel ?
Q Co- counsel or just handl e cases together
A W were in the sanme bureau together, but |
don't -- | don't recall trying a case -- | don't recal

trying a case with her, but that doesn't nean it didn't
happen. Not that | recall.

Q You were certainly -- you were certainly aware of
her experience; correct?

A Yes.

Q About how many years -- what was your
under st andi ng of the nunber of years that Ms. Sponsel had

practiced law in prosecutorial capacity prior to joining

t he FRB?
A. | believe it was 17.
Q Is it fair to say you were happy to receive her

as an experienced prosecutor in the FRB as wel | ?

A Yes.

Q Prior to the sumrer of 2022, were you involved in
any prosecution of cases involving protest marches for

soci al causes?

A. No.
Well, define "involved."
Q The -- any -- any -- any protests, any narches

for social cause.

A | didn't have any cases assigned to ne.
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Q You did not?

A | did not -- not that | recall. 1 don't recal
havi ng any cases assigned to ne.

Q COVID struck the United States in or around
March of 2020, that's when it started significantly
I npacting the work force. Did the Maricopa County
Attorney's Ofice experience a simlar inpact?

A Yes.

Q What were sone of the inpacts that COVID caused
to the MCAO particularly the FRB?

A. | don't recall the specific date. | know that we
had a staff nmenber, who |I had known for a long tine, |
know t hat she canme down with COVID and was very, very
sick. The division as a whole was |ike every other part
of the office. | nean, especially if we're tal king about
the March tinme franme, conplete shutdown. It seened
like -- it seened like daily emails of COVID infections
with an office of over a thousand.

So worked from hone. | renmenber a | ot of
technol ogy probl ens beforehand. | nean, it was COVID. It
was a nmassive destruction

Q Was FRB the only division that was conpletely
shut down or the only bureau that was conpl etely shut
down?

A No. To ny know edge, the entire office was
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significantly affected.

Q After FRB was shut down and the MCAO was shut
down, did your attorneys still have access to PbK and

Evi dence. con?

A Yes. As far as | know. | know that there was a
shortage of |laptops for a long tine. Well, | know that
there was a shortage of laptops. | know that that was a

significant challenge at first because we were not
contenplating an entire work force working from hone.

So I guess | don't know when peopl e had access to
what. | don't have that information in front of ne.

Q Did your attorneys -- you and your attorneys have
t el ephoni c and tel econference access to each other during
t he pandem c?

A During, yes. Initially, again, as | stated,
there were technol ogy problens, and it -- they changed
vendors. There was sonet hi ng before Wbex, but we changed
vendors a nunber of times, at |east a couple of tinmes. So
Teans, Zoom Webex, and for sone reason |'mrenenbering
sonething else. But it was a very rocky start at the
beginning. It would snoboth out. But at the beginning, it
wasn't so easy. Tel ephones, sure.

Q While the office was shut down, did your
attorneys experience reduced court appearances?

A. Yes.

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

194
Q The court system had al so shut down; correct?

A. Correct. | mean, there were virtual appearances,
but, yes, it had shut down as well.

Q The cases that have been identified as protester
cases occurred after the killing of George Floyd, and |
can nmake the representation to you, sir, that that
occurred in late May. Was it your understanding that the
protest cases, the -- were increased, the nunber of

protest cases were increased and subm ssions to the FRB

regardi ng protests increased after the killing of George
Fl oyd?
A. Yes.

Q So your experiences and inpacts due to COVID
actually began prior to the FRB's recei pt of protester
cases; correct?

A ["'msorry. | don't understand your question.

Q Sure. Probably because it was poorly worded.

You experienced the inpositions, the inpacts of
COVID-19 that your FRB unit was experiencing, individua
access to PbK, the tel ephonic and tel econferencing
i npositions, that all predated the FRB starting to receive
protest cases; correct?

A To the best of nmy know edge, correct.

Q You indicated that there were initial problens, |

t hi nk everybody experienced them and they eventually
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snoot hed out .
When did you start noticing that the COVID

i mpacts were starting to snooth out?

A | have no idea. | nean, | don't know if anyone
during the -- now that you repeat nmy words back to ne, of
course it was after it. "Snooth" was a relative term
right? | nean, it was still a pandemi c. People we knew
were still dying.

Q In addition to the inpacts of COVID, did you

experience any kind of staffing issues in the FRB?
A Yes.
Q VWhat type of staffing issues did you experience

wth respect to the FRB?

A. First, I would say the -- in the context of this
matter, | was experiencing staffing issues in all of the
bureaus in the division. FRB in particular -- well, FRB

specifically, it's sort of the age-old we're understaffed
and underresour ced.

Q Was the -- your perception of the staffing and
underresourci ng uni que to the FRB?

A My perception of it? | don't understand that.

Q You just testified that you felt that the FRB was
under st af f ed.

A Yes.

Q Was that unique, was the understaffing issue

195

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel

Reporter's Transcript of Recorded Proceedings [Day 2]

uni que to the FRB?

A | felt ny whole division was under st af f ed.

Q So every -- every bureau felt -- experienced the
same issue?

A Yes.

Q You al so said the sanme about bei ng
underresourced. Do you believe that each bureau was
underresour ced?

A Yes, sone bureaus were better than others, in
terns of resources available. But yes.

Q Wiere did the FRB rank in your assessnent of the
resourci ng of the various bureaus?

A | don't have an objective neasure where | can say
that. | nean, it was close to the top, but I don't know
how | ' d objectively neasure that.

Q As cases cane into the FRB, was there sone
process as to how they woul d be assigned to the different

attorneys in the FRB?

A There was a process, yes.

Q What was the process?

A That's where | have less famliarity. The office
went paperl ess sonetine -- they adopted a system call ed
Karpel, and | can't even renmenber -- you nentioned that

al ready, but they adopted that while I was in Pinal in the

first stint, so |l wasn't as conversant with it.

196

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

197
| know that -- well, I"msorry. | don't want to

answer questions you're not asking, so | don't need to go
off on a tangent. |'mreally sorry.

What was your question?

Q Yeah. That's fine.

The -- how -- what was the process by which the
cases that were -- especially protest cases -- that were
submtted to the FRB, what was the process by which they
woul d be assigned to the attorneys in the FRB?

A So case assignment woul d happen. The Kar pel
system was used throughout the office. One of the -- |
guess it's a bureau. One of the bureaus was the intake

bureau, and that is where police reports would be

submtted, | believe electronically. They would be tagged
for various -- either by crine or by statute or sone type
of information -- | believe by nine attorneys, but that's

a guess. Based on those taggings, the Karpel system would
funnel cases to bureaus.

I know that occasionally -- | don't want to
quantify it, but I know occasionally | would get calls
from anot her division saying, hey, we've got this case, it
should be a gang case. O we've got this case, it should
be a vehicular case. Auto theft, that cane up a lot. It
shoul d have been vehicular, but, you know, it went to auto

theft for sonme reason because of the tagging, and you
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woul d just cross-assign it. | would have staff -- |
wasn't very good with it. And | had soneone that was
dedicated to help nme with those kind of things.

So that is the general process, that there are a
series of tags that are given to a potential crinme, and
that's howit's routed. |1'mnot a granular person on
Kar pel , but that was ny understandi ng.

Q During Ms. Sponsel's tenure about FRB, did she

recei ve an inordi nate nunber of case assignnents?

A | don't know what "inordinate case assi gnnments”
nmeans.
Q Did she seem -- receive nore case assignnents

t han ot hers?

A | really don't know. |If you have a Karpel sheet
that would -- an assignment sheet, that would hel p. But
off the top of ny head, I -- | don't know what her

assignnents were, in terns of vol une.

Q Did you ever becone concerned about the nunber of
cases that Ms. Sponsel was prosecuting in the sunmer of
20207

A Yeah. | nean, | was always concerned about
April's caseload. | was concerned about a | ot of
casel oads that were getting high. And as the sunmer turns
to fall, I don't know of a single attorney -- well, |

shouldn't say that. There were a |ot of attorneys
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handling really serious cases that had too nany cases.
That was nost pronounced in the hom cide bureau, and that
was certainly -- it was certainly the case in the First
Responder s Bureau

Q Did you ever get the feeling that Ms. Sponsel was
actually falling behind on her cases?

A I didn't have that feeling. | -- 1 didn't have
that feeling specifically with her. | can say that the
general feeling at the office at the tine is that everyone
felt behind.

Q Did you have any di scussions with Ms. Sponsel
regardi ng the nunber of her cases during the sumer of
20207

A | don't knowif -- if it was during the sumer of
2020. | know | had a -- I"'mpretty certain | had sone
di scussion with her about getting her casel oad down. |

don't recall when it was.

Q ["'msorry. | didn't hear that |ast part.

A | said, I"'mpretty sure | had a discussion with
her. | don't recall exactly when it was. | believe she
was at 118 cases, and that's -- that's a |ot.

Q Do you renenber discussing Ms. Sponsel's case | og

and suggesting that she not focus as nmuch on protester
cases?

A Did you say case | o0g?
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Q Her backl og?

A Her backl og?

Q Yeah. Her cases, the pending cases that she had.
A | did this to nyself. I1'msorry. Could you

re-ask the question?
Q Sure. No problemat all.
Did you ever have a discussion with Ms. Sponsel

and suggest that she not focus as nmuch on her protester

cases?

A | don't recall that. |If you have a
conmmuni cation, I'm-- |'mhappy to revisit that. But |
don't -- as | sit here, | don't recall that.

Q Were you aware -- strike that.

Did you ever suggest to Ms. Sponsel that she

actively try to reduce her casel oad?

A Yes.

Q Wy ?

A She was at -- and I"'mtrying to think of what
gen- -- what the genesis of this was, but she was at
118 cases. For sone reason, |'mrenenbering that nunber.

If I"'mwong, but that's the nunber | remenber. And |
don't recall the genesis of the conversation

But, yes, | remenber telling her she need -- that
she had too many cases, and | think it was because of a

murder case of a corrections officer that a hom ci de
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attorney was trying to get rid of or -- | shouldn't say
that -- transfer, and there were only so many attorneys
that could take it, and I -- | wanted to give it to April,

or it canme up in a discussion, but we just couldn't give
it to her because she had too many cases.
| swore to nyself | wouldn't conme in here and

guess, but | just did. But I"'mtrying to-- I"'mtrying to
be precise.

Q Did you offer Ms. Sponsel any suggestions how to
reduce her pendi ng case | o0g?

A | -- 1 don't think so, but | don't know.

Q Did you discuss the possibility of pursuing cases

further into the statute of limtations?

A. No. And, | nean, the statute of limtations -- |
mean, there's no -- | nean, if she has a homcide, it's
none. |If -- the short answer is no. There would be a
novi ng target on statute of limtations, so. |'mnot
saying that it -- it didn't happen. | don't recall
anything like that, and that's -- | just -- I'mnot sure

how concerned | woul d have been of statute of limtations
in a crimnal case. Usually we have things filed within
seven years.

Q Usual |y we have --

A Things filed within seven years, which is the

vast majority of felony crines.

201

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

202
Q And even with m sdeneanors, you'd have a year

before you' d have to initiate any charges; correct?

A That sounds right. [It's been a long tinme since
|"ve done a m sdeneanor.

Q Were you aware of Ms. Sponsel's discussions with
Phoeni x PD regardi ng the preparation of their Form 4s?

A. | nmean, | was aware that there was a Form 4
problem that they were using, | think, copy-and-paste

| anguage, if nmenory serves, and that she was training

them | don't -- | -- aml -- was | aware? Yes. But |
don't -- well, I won't answer sonething you didn't ask.
Q Did Ms. Sponsel face any renedial training on

this issue?

A Not that |I'm aware of.

Q Did Ms. Sponsel ask you for additional resources
I n prosecuting her cases?

A | don't specifically recall. Part of the reason
why | don't specifically recall is because -- well, |
guess |'mgeneralizing or I'"massunmng a tine franme of
summer 2020. Wbuld that be fair?

Q ["mlimting ny questions to summer of 2020 in

particul ar.

A kay. So at that tine, everyone was asking for
resources. Did April specifically? | -- M. Sponse
specifically? | don't recall. | know that Sherry did,
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her -- Ms. Leckrone, her bureau chief. But there were a
| ot of people in ny division asking for resources.
Q And woul d that be true of all of the bureaus in

your division?

A Yes.

Q Was -- were these requests bei ng made MCAO w de?
A | would inagine, yes. But that is a guess.

Q Did you ever ask other attorneys in other

divisions to assist FRB in prosecuting cases?
A Yes.

Q When did that occur?

A Wll, not -- | don't know about prosecuting FRB
cases. It -- the issue that stands out the nost to nme was
court coverage. That's always been a difficult -- well,

that's always been a fight anong the bureaus is who does
nore court coverage than others. And court coverage is
just when you send an attorney to sit in court and handl e
supposedly routine matters.

At first that was relatively easy in COVID
because you had to just switch over on your Zoom But
then it turned hybrid, and it got onerous.

| don't recall specifically any cases being
assigned, but I -- | guess that's a possibility, but court
coverage is the one that stands out to ne, where we just

needed -- they needed hel p.
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Q Were any of these issues unique to FRB?

A No.

Q Did you review any of the FRB cases that
Ms. Sponsel prosecuted?

A Eventual | y.

Q What was the nature of your review?

A This woul d be getting outside of the summer?
Vell, | think it's outside the sunmer 2020.

Q When do you think it started?

A Novenber, Decenber, January 2021. 1'm guessi ng.
Maybe even later than that. | don't

Q Wy were you review ng Ms. Sponsel's cases in
Novenber of 20217

A. Well, | don't want to be held to the
Novenber date. | don't recall. This was after there had
been a nunber of incident reviews, so we're kind of
junpi ng ahead of the tineline, but -- and | can't renenber

I f Ms. Sponsel was put on | eave at that point.

Ei t her before -- around the tinme of -- that she
was put on | eave, either before or after, | just don't
recall, | was asked to review -- well, at one point | was

asked by the county attorney to review every case, and
that was sonething like four or five hundred.
Q During that sumrer 2020, were you asked to --

well, strike that.
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Were you aware of the arrest of QOctober 17, 20207?

A. Rel ative to this case, yes.
Q When did you becone aware of the arrest of

protesters on October 17, 20207?

A | think the next norning.

Q So that would be the 18t h?

A Correct.

Q How di d you becone aware?

A | believe there were emails that were exchanged,

like it was a chain of emails between April and the
Initial appearance court, |A court staff or attorneys.
Q When did you becone aware that Ms. Sponse

presented that case to the grand jury?

A. | don't recall. Well, that she presented it?
Q Yes.
A | don't recall. | nean, | -- you know, probable

cause has to be found within ten days of an arrest, so, |
mean, | knew that it was going to happen. | don't
remenber when | was -- | don't renmenber when | was told
| was told, but I don't renenber when

Q Let nme nake sure that | understand your
testinony. Probable cause has to be established within
ten days of arrest when it cones to in-custody defendants;
correct?

A Vel l, now you're challenging ny -- | don't know,
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Il -- 1 think it -- | think it applies to any arrest, that
there has to be either a prelimnary hearing or -- of a
felony, of a prelimnary hearing or a -- or a grand jury.

| think in-custody has to do nore with arrai gnnment, but
|l -- 1 don't renenber.

Q After becomng aware of the grand jury
presentation, did you ask Ms. Sponsel any questions -- |et
nmne -- let ne preface this.

Wthout getting into any of the specifics of the
grand jury testinony, once you becane aware that
Ms. Sponsel presented the October 17th case to the grand
jury, did you ask her any questions about her
presentation?

A Yes.

Q What was the nature of your questions regarding
Ms. Sponsel's presentation to the grand jury?

A | wanted to know the -- was each individua
defendant articulated to the grand jurors? |In other
wor ds, not the defendants, sort of this obscure finding of
probabl e cause. That would be a Rule 12 chal |l enge down
the road. And | believe | asked what the vote count was
of the grand jury. And sonetinmes that can be an indicator
of the strength of the case.

Q And we're going to talk about the big case in

a-- in a mnute.
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A My feelings about the big case?

Q Your feelings about the big case.

A Absol ut el y.

Q Is that really the begi nning of your problens
with the big case, you want to nmake sure that each
I ndi vi dual defendant is specifically identified,
particularly in grand jury presentations?

A It's one of nmy many concerns about a big case,
yes.

Q Way don't we go ahead and junp ahead a little
bit, and why don't you just tell ne your concerns about
the big case?

A And - -

Q First off -- first off, why don't you identify
what the big case is?

A Yeah. It's -- it's this idea -- and | don't
remenber exactly the year, but, | nean, it's born about of

ny personal experience. R ght? The hardest | essons we
| earn are your omn. And | only learn the hard way, it
seens.

But it's this big roundup that you have of 40, 50
def endants, and, you know, it's this big event. Sonetines
the nmedia covers it. Sonetinmes they don't. Usually they
do. And everyone focuses on the arrest, and no one talks

about the next year. And short and sinple, the big case
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doesn't work. And | -- | got caught up in it twce.

VWell, once that | can think of specifically. Another one
that | was indirectly involved init, not in the nmain
case.

But what ends up happening is you indict 40
peopl e. You cheap-deal 35 of them And then you really
focus on the five that actually nmattered.

Well, stop doing the 35 and just focus on the 5.
So -- and | have strong opinions about it, and | have ever
since 2010, 2012, sonething like that.

So, yes, that's ny feeling on the big case. It
doesn't work.

Q And getting back to the grand jury presentation,
when you have what you -- what you terma "big case," why
is it inmportant to identify each individual defendant in a
grand jury presentation of nultiple defendants?

A When you have intense -- well, any kind of
factual conplexity, it doesn't even have to be nuch, but
eventually the grand jurors are going to -- we've
| abel ed -- we use labels to sort information. |[If | were
to describe, you know, a case to you, if we were just, you
know, tal king about a case, and | started throw ng out
nanes, we sort of instinctively want to wite down nanes
and renmenber them But if | were to say to you the

victinms, the defendant, now we can organize it a little
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bit easier. And | think it's just a natural tendency for
grand jurors to follow along if you just tal k about the
defendants. But we, as prosecutors, have obligations
about individualized defendants. And if you slipped into
it unintentionally and just tal ked about "the" defendants,
the -- the probable cause is com ng back and you've | ust
added problens to your case because you -- |I'msorry --
because you slipped into this --

Q Yeah, you didn't have to keep --

A Yeah, sorry. Al right. 1'Il just try not to
be --
Q Maybe lift it up just a little bit.
A ["'mtoo Italian.
You | ose the individualized probable cause. And
so you have to be detail-oriented when you -- when you

give the grand jury presentation.

Q Do you believe it's also inportant to identify
the specific actions of these individual defendants when
maki ng these kind of grand jury presentations in a big
case?

A Yes.

Q You testified earlier that you asked Ms. Sponse
a question regarding her presentation, that being did she
present the case per each defendant, and |'m paraphrasing,

so please correct ne if |I'mmsstating.
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What did Ms. Sponsel say?
A She told nme that she did.
Q Have you since reviewed the grand jury transcri pt
for the October 17, 2020, arrest?
A | have. It's been a while.
Q Wt hout going into the specifics of the grand
jury testinony, did Ms. Sponsel present the case for each

I ndi vi dual defendant regardi ng the Cctober 17, 2020, case?

A | don't recall. That was significantly later,
and it was nore -- | was nore focused on other issues.
Q Were you aware that Ms. Sponsel presented a

conpi l ation video that was prepared by the Phoeni x PD when
she presented the case to the grand jury?
A | don't knowif | was aware of it at the tine. |
have since becone aware.
Q VWhat is an incident review?
A It can nean different things to different people,
but essentially --
THE COURT: | think we know this from yesterday.
Can we just cut ahead of the neeting.
MR. HENLEY: That's fine, Judge.
BY MR HENLEY:
Q Was there an incident review for the October 17,
2020, arrest?

A. Yes.
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Q When did that incident review take place?

A | believe it ultimtely took place on
Cct ober 30t h.

Q You were present. Do you know who el se was
present ?

A | called it and, yes, | was present. | don't
recall off the top of ny head who was present. [|'msorry.

Q Was Ken Vi ck present?

| believe so.

Q Was April Sponsel present?

A | believe so.

Q Was Sherry Leckrone present?

A | believe so.

Q Was Ryan G een present?

A Yeah, | think so. Yes.

Q At incident reviews, you expected all of your
attorneys in your bureau, your respective bureaus, to be
truthful; correct?

A Sure.

Q You expect themto accurately assess not only the
exi stence of evidence supporting the charge but al so of
the strength of those -- that evidence; correct?

A Sure.

Q Did you revi ew any phot ographs of the
October 17th arrest prior to the Cctober 30th incident

>

Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel

Reporter's Transcript of Recorded Proceedings [Day 2]

revi ew?

A | don't recall. And part of the reason that this
is difficult because there was a nunber of incident
reviews. | don't recall if I saw photographs beforehand.

And | don't want to conflate the different incident

reviews. | know that photographs were eventually shown.
| just -- | don't recall for the 30th.
Q Did you have any conversations with M. Sponsel

prior to the Cctober 30th incident review?

A Did | have any conversations generally?

Q Cenerally. Wiy don't we go into a little bit of
specifics -- first off, did you have any conversations
With her prior to the -- after the arrest but prior to the
Oct ober 30th incident review?

A I"'msure | did. None inmediately conme to mnd,
but I"msure | did.

Q Did you ask her to be prepared wth any
particul ar evidence or any -- any explanations that you

identified?

A | don't recall -- 1 don't recall if | asked her
to be specifically -- in the second incident reviewin
February, | know that | told her to be prepared on
specifics. | don't recall if that was the issue with the
30th. If I had a conversation with April beforehand,
think it was -- | was asking, are these the defendants
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that were the -- the concern about the nurder of a Phoenix
police lieutenant. And | think -- | think that was had
sonetinme after the 17th.

Q Did you have any conversations with Ms. Sponsel
regardi ng your concern that the Cctober 17th case was a --
was a big case?

A At the tine | didn't knowit was a big case. At
the time -- well, I"'m-- between the 17th and the 30th, I
was -- | was under the inpression that it was, at nost, a
handful of defendants, three, four, five. So | did not
know it was a big case at the tine.

Q And when you say a handful of defendants, how
many were you -- are you tal king about?

MR. CALDERON:  (bj ecti on.

THE COURT: | just --

MR. CALDERON: He just answered it.

THE COURT: Well, | don't know, but | think we're
getting bogged down in detail again.

MR. HENLEY: Ckay.
BY MR HENLEY:

Q Did you have access to both the verbal and -- the
video and witten conponent of the October 30th incident
revi ew?

A | don't understand your question. |'msorry.

Q You understood that the -- well, did the
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Cctober 30th incident review take place over a
t el econference?

A Yes.

Q Was there also a witten chat conponent taken,
t hat was avail abl e?

A Il -- 1 know --

THE COURT: W know this, because we've got the
exhibit. W tal ked about it yesterday.

So let's not ask a question we all know the
answer to. And if you want to junp to that exhibit, we
can ask himabout it.

MR. HENLEY: kay.

(I'ndi scerni ble cross tal k)

BY MR HENLEY:

Q | don't know if you had the chat log. Do you
have -- did you have the chat function? | don't know if
you had the chat function. Do you have -- did you have

t he chat function?

A On ny conputer?

Q Yes.

A | don't recall. | know | have since | earned that
there was one, and | know that other Zoomtype prograns
have it, but I just -- | don't recall specifically on that
day.

Q Let's go to Exhibit 68. Have you seen this
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bef ore?

A Yes.
Q This is the chat log | was referring to earlier.
A Yes.
Q Did you have access to this chat |og during the
I nci dent review?
A | don't recall
Q During the incident review, did M. Geen ask any

guestions of Ms. Sponsel regarding the existence of

evi dence?
A. | don't renenber. There were a | ot of questions
bei ng asked. | just don't renmenber Ryan specifically.

|'"'msure he did, but he's not particularly quiet.

Q The -- the chat log, the witten chat log that's
been marked as Exhibit 68, asks a nunber of questions.
The ones | want to focus on is whether or not there were
phot os of sharpened fingernails and unbrellas. Do you
remenber that topic being discussed during the first
I nci dent review?

A So, again, | nean, obviously it's in Exhibit 68.
As | sit here today, do | specifically remenber in this
i ncident review? No, | don't. | do know that it was
di scussed t hroughout these incident reviews.

Q Throughout that first incident review?

A Il -- | just don't renmenber if it was the first
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one or the second one. | know it was focused on.

["'msorry. Was | being unclear?

Q Did you understand after the incident review that
Ms. Sponsel infornmed the group that photos of sharpened
fingernails existed?

A [f I didn't have Exhibit 68, | would have no
| dea.

Q Foll ow ng the incident review, did you have any
conversation with Ms. Sponsel ?

A Yes.

Q What was the -- what was the topic?

A Essentially, this -- the COctober 30th incident
reviewis when | first |learned that there were nore than a
handful of defendants, and so ny big case --

Q You had the big case discussion?

A Yes, ny big case discussion, yes.

Q As part of your discussion with Ms. Sponsel,
first off, when did that discussion take place?

A Probably afterward, but | -- and what | nean is
on the 30th afterward, but it would have been really soon
afterward. | don't knowif it was --

Q Did the discussion take place via Zoon? Via
phone?

A | don't recall. Phone or Zoom | just don't

recall. | mean, it was a discussion. Probably phone.

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

217
Q As part of your conversation, did you instruct

Ms. Sponsel to dism ss sone of the Cctober 17 protesters?

A | believe | ny words were "get rid of."

Q You believe that your --

A My words were "get rid of." Get rid of.

Q Get rid of?

A Get rid of the excess cases and focus on the ones
that are really the --

Q And that's consistent wth your concerns about
the big case theory?

A Yes.

Q Did Ms. Sponsel disnmss the October 17th -- any
of the Cctober 17th defendants?

A | don't believe so.

Q Did you follow up with her as to why she did not
di sm ss the cases?

A | recall -- well, short answer, | believe so.

Q You recall you were interviewed by the State Bar
on May 2, 20227

A Yes.

Q I'"mjust going to make -- we've marked a | ot of
exhibits. W're not going to go through all of them
It's not a point in dispute. The docunents speak for
t hensel ves.

"Il make a representation to you, sir, that you
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spoke to Ms. Sponsel sonetine follow ng that October 30th
meeting and that you followed up with her -- | believe
that you said sonetine in Novenber or Decenber of 20207

A | was -- yeah. And | didn't nean to interrupt
you. M nenory was, as | sat here, was Decenber. But
that's why | kind of swtched back to just yes.

Q When you had that follow up conversation with
Ms. Sponsel as to why she didn't dism ss the cases, what
did she say?

A And | don't nean to qui bble here. You keep on
saying "dismss." | believe ny words were "get rid of."
And the reason why the distinction is inportant is because
| believe that sone defendants were going to plead guilty
or one did, which would be disposal, which I was, of
course, happy wth.

So getting rid of the case one way or another.

It was ny understandi ng that there was, |
bel i eve, cell phone downl oads that needed to be done or
she wanted to look into it, the results of a cell phone
downl oad. And that's why it wouldn't -- it hadn't
happened yet or at |east not en nasse.

Q As part of your conversation, did you ask
Ms. Sponsel why she hadn't secured this cell phone data as
of Decenber of 20207

A | don't think I asked her why she hadn't.
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Q You -- | want to nmake sure that | understand

your -- your discussion with Ms. Sponsel followng the IR
You said your termis "get rid of" the cases?

A | believe that was what | told her.

Q When you said that to Ms. Sponsel, would getting
rid of the cases also involve dismssing the | ower-|evel
def endant s?

A Yes.

Q And that would be to focus on the core group of
partici pants; correct?

A. The murder plot of the police |ieutenant.

Q And that's all consistent with your big case
t heory and how t hey shoul d be pursued; correct?

A Yes.

THE COURT: W need to take an afternoon recess.

s now a good tinme?

MR. HENLEY: This is a good tine.

THE COURT: Al right. 1It's 2:51. So let's
reconvene right around 3 o'clock.

THE CLERK: Al right.

THE COURT: We'll be in recess.

(Recess)

THE COURT: And, M. Henley, you may resune.

MR. HENLEY: Thank you.
BY MR HENLEY:

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel

Reporter's Transcript of Recorded Proceedings [Day 2]

Q You testified about the second incident review,
so let's nove forward.

A. Yes, sir.

Q The second incident review took place
February 12, 2021. When did you becone aware that there
woul d be an incident review, a second incident review?

A | -- I don't recall a specific date. It was
maybe a coupl e weeks before, but it m ght be I onger than
t hat .

Q Do you know what precipitated the calling of the
second i ncident review?

A | don't. I'msorry. | don't.

Q Did you have any conversations with M. Sponsel
regardi ng the second incident review?

A Yes.

Q What was -- what did you tal k about?

A That it had to have specifics, not -- specifics
and original evidence. So not summaries of text nessages.
Screenshots of the text nessages. Not summaries of what
the police officers said, but, if possible, the actual --
| i ke a screenshot of the -- of the police report, and then
actual pictures. There were a nunber of weapons found on
t he defendants that would potentially corroborate to the
confidential informant that would corroborate to the

murder plot. Those had to be shown. Not summaries of
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t hi ngs.
Q Just to nmake sure that the record is clear, the
di scussi ons about the nurder plot, that didn't have

anything to do with the Qctober 17, 2020, protesters;

correct?
A No. | believe it did.
Q Who were the defendants that were involved in

the -- first off, what is the nurder plot that you're
referring to?

A So the whole case, in ny mnd, was regarding
the -- for lack of a better -- again, applying |abels, the
gang charge defendants was initiated because a
confidential informant cane forward at sone point and told
| aw enforcenent that there was a plot to kill a Phoenix
police |ieutenant.

Q What was the nanme of the confidential informant?

A | believe it was Ri | ey Behrens.

Q Wio did M. Behrens -- to the best of your
know edge, who did M. Behrens conspire with, with respect
to the nmurder plot?

A | don't recall the specific nanes, but these were
the three or four, five defendants that | had been
i nformed about .

Q And it's your belief that M. Behrens engaged in

sonme sort of discussion or plot to nurder soneone?

221

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

222
A. | don't -- | don't know if he specific -- well, |

don't nean to m sgender anyone, so |I'll just say Riley
Behrens, because |I'muncertain of the preferred pronouns.

Q What was your source of understandi ng regarding
M. Behrens' purported plot? Were did you get that
I nformation?

A From Ms. Sponsel .

Q You said that you infornmed or instructed
Ms. Sponsel to have specifics and actual evidence. Wuld
t hat include photographs of the sharpened fingernails that
she had previously cited to?

A It coul d.

Q Did you expected her to have any pictures or
speci fic evidence or actual evidence of sharpened

unbrel |l as?

A ["'msorry. Wat was the first part of your
questi on?
Q Yeah.

Did you expect her to present pictures or
evi dence of sharpened unbrellas to the nenbers of the
second incident review?
A. Did | expect it? No.
Q You testified earlier that you asked her to be
specific in that kind of evidence; right?

A. Yes.
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Q What evi dence did you expect her to have?

A | don't believe the nurder plot involved the
scratching to death of the lieutenant, and | don't believe
that the inplenents were going to be the unbrell as.

It was ny understandi ng, and the thing that stood
out to nme, was the AR-15, the multiple weapons, the
knives -- I'msorry -- the multiple knives, the pistols,
the extra ammunition, the nedic kit, those are the
I npl enents that | understood to be consistent with what
the confidential informant was sayi ng.

Q Did Ms. Sponsel present any of that purported
evi dence at the second incident review?

A | believe that she did, along with text nessages.
| believe so.

Q You had testified earlier that Ms. Sponse
I ndi cated that there would be cell phone data coll ected.
D d she present any evidence or specifics regarding
purported cell phone data between -- by and between the
Oct ober 17, 2020, protesters?

A Well, | guess we would have to define what cel
phone data are. | don't recall seeing any CDRs or UFED
downl oads. | do recall -- ny nmenory is that there were
cell phone -- that there were text nessages.

Q Have you now cone to understand that there were

never -- that none of the October 17 protest -- 17th
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protesters had sharpened nail s?

A Have | cone to understand that?
Q Yes.
A Yes. I'msorry. And I'm-- |I'mswtching out of

what | knew at the tine.

Q Have you conme to understand that there were never
any sharpened unbrellas that were seized as a result of
the Cctober 17, 2020, protest?

MR. CALDERON: (bjection. Formof the question.

THE COURT: The form of the question in what
regard?

MR. CALDERON: There hasn't been any testinony
to -- he's testifying --

THE COURT: Yeah. | think the question does sort
of assunme facts not in evidence and that you ought to ask
hi mthe predicate question before concl uding those types
of vetted information
BY MR HENLEY:

Q Fol |l owi ng the second incident review, was there a
private discussion between the participants of that second

i nci dent revi ew?

A Yes.

Q Were you part of that discussion?

A Yes.

Q Did the group nake a decision as to howto
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proceed?

A | don't recall. There were other incident
reviews after this, and there was an executive session
t hat happened after one of the incident reviews. |
believe it was the February 12th incident review where
the -- Allister Adel, the county attorney, made a
decision, and it was ultimtely to dismss the cases.

| can't renenber if that was fl eshed out in the

general discussion -- the general incident review, when
there was, you know, a | ot of people present. | just
can't renenber if -- I'm-- |I'"msure there probably was.

There had to have been in a discussion and there had to
have been sone sort of voicing or maybe a head count of
who t hought what. But | just don't specifically renmenber
it.

Q Fol | owi ng the February 12th incident review, the
group decided that Ryder Collins case would be di sm ssed
W t hout prejudice; correct?

A That sounds right. | don't have that specific
menory, as | just said.

Q Did you speak to Ms. Sponsel regarding the
di sm ssal of Ryder Collins case w thout prejudice?

A Yes. Well, | spoke to her after the incident
review, yes.

Q Did Ms. Sponsel voluntarily agree to sign the
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notion to dismss wthout prejudice?

A | believe so. | know that she was very upset.
My nenory was that she was on vacation, but | -- so |
can't -- | -- 1 can't renmenber if sonmeone had to sign it
for her because -- not vacation. Qut of the office.
know t hat she was upset. | was know that she was
resistant. | can't -- nmy nenory, as | sit here right now,
Is that she agreed to -- eventually to signit. But it
wasn't -- it wasn't easy for her. | think. | don't know.
I f you have a communication of it, I wuld like to see it.
| just --

Q Why don't we refresh your recollection a little

bit.

A Thank you.

Q I|"mgoing to ask you to open up to Exhibit 235.

A Ckay.

Q Just a little bit of foundation here. On May 2,
2022, you were interviewed by the State Bar; correct?

A Yes.

Q You were not under oath at the tinme; correct?

A That's correct.

Q We did speak before the interview on the record

about the inportance of accuracy in your statenents made
to the bar; correct?

A. Yes.
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I"mgoing to direct your attention to page 186.

O the transcript or is there a Bates nunber?
Yeah, the transcript.

kay.

I"mgoing to start at |ine 10.

THE COURT: Can you tell us the Bates nunber
MS. SHUMAN: 7570, | believe.

THE COURT: Thank you.

M5. SHUVAN: Correct.

THE WTNESS: That's what | have on ny end.
M5. SHUVAN:.  Ckay.

BY MR HENLEY:

Q

The questioning began: "Utimately the cases

were dismssed. Did you file any notions to dismss any

of the cases?"

Q

You responded: "No."

We conti nue on --

Vll, then | qualify: "I don't think so."

" msorry?

| said "no" on line 13.

On line 15, | said: "I don't think so."

Then we continue on line 16: "And did you direct

anyone to dism ss the cases?"

At 18 you indicate: "No."

At 19 | ask specifically: "D d you direct M. --
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April to dism ss any cases?"

21 you said: Yes.

| asked: "After the February 12, 2021, incident
revi ew?"

You responded: "Yes."

| continue on at line 25: "And did she foll ow
your instructions?"

Line 2 you say: "Yes, and | -- there's a large
asterisk with 'yes.""

| asked: "Wen you say 'large asterisk,' what do
you nean?"

"She was resistant. Best-case scenario, |'ll say
it."

Goddard: "No. She was heartbroken. Sherry and

| kind of knew this was the end of her career. She was

very enotional ."

You continue on, you at line -- at 188, line 6,
you state: "And she said several tinmes she was not going
to do that. And | was the one who told her, '"April, don't
give themthis. It's insubordination. You're going to

get fired. You have to do this.
Do you see that?
Yes.
Do you renenber that testinony?

A. Yes.
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Q Do you think it accurately reflects the
statenments that you nade to the State Bar on May 2, 20227
A Do | think the transcript is accurate? Yes.

Q So, again, ny initial question was whether or not
she voluntarily signed the notion to dismss, and |
bel i eve your response was yes. This would seemto
contradi ct that.

THE COURT: Well, | don't think that's a proper
question for him And | knowit's hard -- you didn't ask
voluntarily. You said she was very upset, but | believe
she agreed to dismss it, but she was resistant. It
wasn't easy for her.

| mean, the hearing panel should be the one to
det erm ne whether he's nmade an inconsistent statenent. |
don't see it, but you can certainly argue that.

MR. HENLEY: That's fine, Judge. And I'msorry
to the extent I may have m sspoken.

BY MR HENLEY:

Q Utimitely Ms. Sponsel did dismss the
Qctober 17th protester case; correct?

A Are you tal king about Riley -- I'"msorry.

Q Utimitely Ms. Sponsel dism ssed the October 17th
protester case; correct?

A Al'l the of the defendants?

Q Al the of the defendants?
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A O are you tal king about Ryder Collins?

Q I"msorry. Strike that.
Ryder Col |l ins.
A Yes. He -- correct. Utimtely she did dismss
Ryder Collins. That's the best of ny nenory.
Q Utimately the entire case was di sm ssed, the

Qct ober 17th protester case; correct?

A Yes.

Q You testified that you were subsequently invol ved
in areview of Ms. Sponsel's cases. | believe you
testified -- please correct ne if I'"'mwong -- you began

that review sonetine in Novenber of 20217

A | was tasked to review all cases initially, and,
again, I'ma little uncertain as to the date. But
Ms. Adel had tasked ne with all of the cases. That did
I ncl ude sone of Ms. Sponsel's cases. | do know that | was
assi gned sone of April's cases when she was put on | eave.
But | think that was maybe in March, so that woul d have
been a few nont hs past the Novenber date.

Q Yeah. And | -- that's why |I'm asking, because
don't think that's an accurate date.

VWhat was the purpose of your review? Wat were

you tasked to do?

A It was a really general reviewto see if all the

charges are appropriate. And it really struck ne that |
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was being given that assignnent.

Q VWhy ?

A One person to review four or five hundred now
hi gh-profil e cases was absurd.

Q What bureaus were you asked to review -- what
bureau cases were you asked to revi ew?

A I don't know if they necessary -- | can't think
of any cases that were outside of First Responders, but
the -- the nandate, the order, however you want to
describe it, the request fromthe county attorney, the

assignment fromthe county attorney maybe is nore fair,

wasn't limted to a bureau. | was asked to review al
cases that were involved in -- during the protests.
Q When were you asked to do the review?

THE COURT: |s the exact date really inportant?
MR. HENLEY: No. |'mnaking sure that |

under st and exactly what happened here.

THE WTNESS: Well -- and | don't nean to confuse
anyone, but ny nenory is Novenber or Decenber. It m ght
be beyond that. | nean --

BY MR HENLEY:

Q After the second incident review?

A That woul d make nore sense, to be honest. So,
yeah, | don't think it could possibly be Novenber. And I

apol ogi ze. | renenber it was cold. It wasn't hot.
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THE COURT: | don't think we need the exact date.

THE WTNESS: OCkay. And I'msorry, Judge.
MR, HENLEY: No. No, no, no.
BY MR HENLEY:

Q What did you -- what was the nature of your
review? Wat did you do?

A After conmplaining a lot, I -- | took the highest
| evel felonies | could grab. | had -- | believe |I had ny
staff assistant -- we don't have physical files, but ny
menory is they were assigned over to nme on Karpel so that
| could start working through the cases. It had to have
been after February 12th, now that | think about it.

But -- and | just started reading as nmuch as | could on
each case.
But | had made it very clear that if this was

going to be ny assignnent, | was going to take unlimted

anmpunt of tinme so that | could review these appropriately.

Q What was your understandi ng of the purpose of
this review?
THE COURT: He said that.
MR. HENLEY: [|I'msorry. Maybe | didn't hear
t hat .
THE COURT: To determne if the charges were
appropri ate.

BY MR HENLEY:
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Q Ckay. And when did you resign fromthe MCAO?

A. May of 2021, | believe. Sonmewhere around there.

Q That's what | have is | believe it was effective
May 31, 2021. Does that sound right?

A That sounds ri ght.

Q So your review of the cases was schedul ed to take
pl ace between February of 2021 and May 20217

A No. So it -- and | thought | qualified it there,
this was an initial. So maybe this hel ps.

But sonmetine in the winter, Allister Adel tasked

me to review all cases. | conplained a | ot about that. |
decided to rope in -- well, actually, | tried to del egate
out to Sherry to help ne, but | was told, | believe by
Allister, that this was -- or Ken Vick. | guess |I don't
recall -- that | was going to be the sole person that

reviewed it. That the county attorney wanted ne to review
it. That |asted about two weeks.

| roped in Ken Vick to start reviewi ng the cases
as well. | think Ken eventually saw the nmagnitude of this
task, and then we started bringing in other people in
i ncident reviews, and there was |ike 20 peopl e then
reviewing them and it kind of organically grew fromthat,
and then there was a nunber of people that kind of took it
over.

So it was a progression, and |I'mcertain that
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you' |l | be hearing about these other incident reviews. And
| know Ryan G- een was one that presented on sone of the
cases. Rachel Mtchell was another that presented on sone
of the cases. | believe Barbara Marshall. But it was
divided up, and it was a | ot nore nanageabl e.

Q Was Ryan Green one of these individuals review ng
the cases with you?

A Not -- not with ne, per se. He wasn't sitting
next to nme, but eventually Ken divided up all of the cases
anong a | ot nore people. And so ny sole responsibility
was relieved.

Q Who were sone of the other attorneys that were
I nvolved in your reviewinitially?

THE COURT: So M. Geen testified extensively
about this. He gave us nanes.

Do we need to go to this again with this wtness?

MR, HENLEY: Judge, |'mjust concerned here
because we're tal king about the fall, and that's not
consistent wwth the testinony that's been presented here
t oday.

THE COURT: Ckay. Well, it seens to ne you're
getting into weeds that's not apparent where you're going
withit. 1 -- if you ve got a point to nmake, it's getting
lost on it.

MR. HENLEY: Okay. Well, I'll go ahead and nove
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on, then.

THE COURT: It's lost on ne. Is it lost on you?

THE WTNESS: Well, and | apol ogi ze that ny dates
are -- are off and I -- I'mtrying.

MR. HENLEY: Wth that, I'll go ahead and 1|
pass the w tness.

THE COURT: Cross-exam nation.

MR. CALDERON: Thank you, Your Honor.

CROSS- EXAM NATI ON
BY MR CALDERON:
Q M. Goddard, nice to -- this is actually today

the first day |'ve ever net you.

A. That's correct.
Q Nice to neet you. I'Ill try to quickly nove this
al ong.

A Thank you.

Q Isn't it true that one of the reasons you want
your prosecutors to act on the cases quickly, rather than
wait until the end of the statute of Iimtations, is that
W t nesses di sappear, evidence gets stale. The sooner you

get to it, the nore chance you have to preserve the best

evi dence?
A Yes.
Q Have you ever heard anybody in any sem nar or any
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supervi sor ever tell you slow down how you take your
cases, extend it out to the very end of the statute of
limtations if you can?

A No.

Q April Sponsel asked Sherry Leckrone for nore
assistance, and it's ny understandi ng that Sherry Leckrone
agreed with April. |Is that your understanding as well?

A Yes.

Q And it's ny understandi ng that Sherry Leckrone
t hen asked you, can you help us get April nobre assistance,
and you agreed with Sherry Leckrone; correct?

A Yeah. | don't specifically recall as |I sit here
April, but | do recall Sherry absolutely making it known
t hat she needed hel p.

Q kay. |I'mnot going to play the date ganme with
you, so don't worry. We're just --

A Thank you.

Q -- talking just generally speaking.

You then, in good faith, as the supervisor of

these two people, ran it up the chain of command; correct?

A Yes.

Q And it was denied; correct?

A Yes.

Q And this -- it wasn't denied once. It was denied

a couple of tinmes; correct?
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A Frequently.

Q Okay. And you had tal ked about a prosecutor

havi ng 118 cases. |s that a manageabl e casel oad?
A Maybe for a m sdeneanor casel oad. But for
complicated felony cases, no. In ny -- in my opinion, no,

| would not want to be that prosecutor.

Q kay. It's nmy understanding that the first
I ncident review neeting you spoke in favor of April's
assessnent of the probable cause for charges; correct?

A Yes.

Q And it's ny understanding at the second neeting
you started the neeting with that -- with that sane
position?

A Yes.

Q kay. However, it's ny understandi ng that
ultimately the decision was nmade, the team decision was
made, you being an integral part of the team to ask
April to dismss the case; correct?

A Yes. | just don't renenber where that fell in
t he i ncident review

Q Okay. Not going to ask you dates.

A Yes.

Q That sort of thing.

So were you surprised when you told April

"April, you got to dism ss the case,"” were you surprised
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at her reaction?

A No.

Q Wuld it be fair to say that you -- you were not
surprised at her reaction because she had invested a | ot
of time in this. She invested a great -- great deal of
effort. She had her professional pride involved. She
felt very strongly about this. So you knew she was not
going to |like the answer?

A Absol ut el y.

Q And isn't it true that she did dismss the cases
and she did -- she did agree to dismss the cases within a
hal f - hour of your conversation with her?

A That -- that sounds right.

Q She -- you talked to her. She wal ked away. She
said at first, "No, I'"'mnot going to do it." She wal ked
away. She funed.

She canme back and said, "Ckay. |I'lIl doit"?

A Yes.

MR. CALDERON: I'mtrying to shortcut this,

Your Honor.
THE COURT: Thank you.
MR. CALDERON: Pl ease bear wth ne.
BY MR CALDERON:
Q You nentioned -- you nentioned the probable

cause, the probable cause had to be found within ten days;
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correct?

A That' s ny under st andi ng, yes.

Q Is that sort of the deadline that prosecutors --
|'ve never been a prosecutor -- that prosecutors have to
have in m nd that deadline, you ve got ten days?

A | believe it's the statute.

Q Statute. Ckay.

But it -- it's sonething that sort of hangs over
your head, isn't it?
Yes.
Q If you're a prosecutor.

Certainly if you' re a good prosecutor.

You al so testified that April -- let's see if |
can get the right word -- you trained -- that she trained
police officers on howto fill out Formd4s; correct?

A Correct.

Q Are you ever aware of a tine that April filled
out a Form4 for a police officer?

A No.

Q Did -- did that happen in this case, when we're
tal king about the protest? Did she fill out Form4s for
the police officers?

A Not that |'ve ever known.

Q Did anybody report that to you, that she was

filling out Form 4s?
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A No.
Q Thank you.

Let's tal k about your -- your big case -- your
big case theory. As a -- as a civil practice |awer --
and not a very good one -- |I'mgetting -- trying to get ny
arns around it. It's ny understandi ng that you want cases

to be I ess conplex and nore direct?
A Yes.

Q That's what the prem se of the big case theory

A | think that's fair.

Q And when you said -- when you testified earlier,
you said "get rid of" -- "get rid of sone of the
defendants,” that did not infer dismss the defendants,
nor did it -- didit infer get themto plead out. It just
was get rid of them You have too many peopl e.

A Correct.

Q And either one of those options, either
di sm ssing people or getting themto plead sonething,
woul d have been getting rid of them correct?

A Yes.

Q It's nmy understanding that the State Bar
i nterviewed you in May; correct?

A. My of '22.

Q And then recently we disclosed you as a w tness
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in this case, didn't we?

A |l -- I -- yes.

Q And did you hear -- did you hear -- did you
recei ve any sort of consternation, any sort of
comruni cation fromthe State Bar because you were going to
testify here today?

A So | received a couple of comunications. One
was on May 15th of this year notifying me that | was going
to be a wtness, and that was on -- that was from
M. Henley, | believe. | didn't hear anything until | was
subpoenaed just recently. And there was a nunber of
communi cati ons between M. Henley and ny attorney.

Q WIIl you please tell us about those
comruni cati ons, and you can begin with the -- if you can

start with the begi nning comruni cati on.

A | believe we had reached out nostly because |
was -- | like to prepare for these things, and based on
the May 15th letter, | knew that | was going to be a

W tness for the State Bar, but | hadn't heard anyt hing.

Q And when you say "we had reached out," you don't
have a nouse in your pocket. You're talking about your
| awyer, M. Warzynski; correct?

A. Yes, sir, who's | think sitting behind ne.

Q He's a good-I| ooki ng guy right behind you;

correct.
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Al right. W, neaning you and your |awyer,
reached out to the State Bar?

A Yes. And I'm-- I'mtrying to get -- I'mtrying
to nove this. But it's inportant to ne that on a -- in
May, the letter was sent to ne directly.

I n Septenber, things were going to ny | awer

whi ch caused nme sone consternation initially, and maybe

wrongfully, but -- and this isn't easy. Gkay? So there's
a lot of anxiety and -- just initially.
And so | -- maybe |I'mover -- | overperceived

things, but there was conversation back and forth. Really
what | was |ooking for is | was hoping that M. Warzynski
woul d establish some kind of trial prep, ask, l|ike, what
am| going to be tal king about? What exhibits are you
going to -- do | need to review? And ultimately do | need
a |l awer?

And so that was ny intent in reaching out to the
bar. And, again, like |I had a heightened thing because it
was with nmy lawer. Al of a sudden, it changed from ne
to nmy | awer, which communi cated sonething to ne.

Q That woul d be a bona fide feeling because at one
time you were a target of the State Bar on this case,
weren't you?

A Yes.

MR. HENLEY: (bjection. That's not a termof art
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inthis -- in this arena.
THE COURT: Well, target, | --
MR. CALDERON: [|'Il rephrase it, Your Honor.
BY MR CALDERON:
Q At one tine there was a bar charge against you in

this case; correct?

A Yes.

Q And that bar charge was di sm ssed; correct?

A Yes.

Q The State Bar dismssed it?

A Yes.

Q kay. So --

A So.

Q So thinking of your state of m nd, now suddenly

you're getting, post factum all of this happening, you're
getting communi cati ons sent not to you but to your |awer?

A Correct, which raised ny suspicion |evels,
because when the charge was dism ssed in January of this
year, prior to the probable -- pendi ng probabl e cause
finding, there was | anguage, which I took to be
boilerplate at the tinme, but |anguage that said that we
can revive this at any tine.

Q That they could revise this. They could recharge
you?

A Correct. So that -- | knew through know ng
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statute of limtations, just in ny education of the

pr ocess.

But M. Henley won't -- was apparently concerned
about sone -- | was going to testify no matter what. |
knew that. |'mtalking about ny anxiety level in

approaching all of this.

M. Henl ey was concerned about sone production
that was made. | nean, discovery production, not
production. But there was an enmail exchange right after
ny dismssal, and they wanted to conpel an interview of
me. And ny |awer was very concerned about that. |
didn't know this, but apparently the State Bar cannot do
that unless there's a pending charge, or at least this is
what's being told ne to.

Q | under st and.
A So.
Q And what is the tinme frane we're tal king about ?

Are we tal ki ng about back in May or Septenber?

A No, no, no. This is a couple weeks ago.
Q A coupl e of weeks ago.
A Maybe even | ast -- end of Septenmber. And it was

comuni cated to nme that, you know, apparently M. Henley
tells my lawer that, well, we can revive these charges.
And - -

Q Wait a mnute. Wit a mnute. | want to nake
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sure | understand this.
They -- the State Bar wants to interview you
Your | awyer, on your behal f, says, "You can't
I nterview himunless there's a pending charge."”
The State Bar responds, "Well, we can renew a bar
charge agai nst you."
Is that correct?
A That was ny perception of it, yes, that the State
Bar could reinstate the charge at any point.
Q And |'m assum ng they can still reinstate the
char ge?
A That's ny under st andi ng.
Q So you're testifying here at risk that if you say
sonething that is not agreeable to the State Bar, they
could reinstitute a charge and investigate; correct?

MR. HENLEY: (bjection.

Judge, at this point, I think it would be prudent
to go ahead and this -- every comunication that's being
referred tois by email. | actually invite the

respondent, M. --
MR. CALDERON: | was going right there. Thank
you.
THE COURT: Wait. Don't talk over each other.
If you all --

MR HENLEY: To --
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THE COURT: If you all want to submt additional

exhi bits, you may.

Do you have a lot nore on this topic? | nean, |
think you --

MR CALDERON: No, | don't have a |ot nore on
this topic, but, Your Honor, it's inportant the tribunal
know that this man cane here today in fear.

THE COURT: Well, don't nmake an argunent.

| nmean, | think we get where you're going.

"' mjust questioning whether we've got a |lot nore
inquiry in this field or whether we m ght nove on.

MR. CALDERON: Well, let's -- if | may,

Your Honor, with sonme latitude, let nme see where the
Wi tness takes us on this, and then I'l|l nove back to
the --

THE COURT: He's probably anxious to nove on and
nove on out of here. So let's give himhis w sh.

But, no, you can go ahead.

MR, CALDERON: No. \Whatever you woul d |ike,
Your Honor.

BY MR CALDERON:

Q So you testified here today. You testified to
t he best of your ability; correct?

A Yes.

Q You told the truth here today, didn't you?
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A Yes.

Q You woul d have told the truth anyway, woul dn't
you, even if you hadn't received a threatening email ?

MR. HENLEY: (bjection.

THE COURT: What's the objection?

MR. HENLEY: That is a gross mi scharacterization
of the comuni cati on.

THE COURT: Ckay. | don't know that that's an
obj ecti on.

You'll get to redirect.

And if you all want to submt additional exhibits
on this point, you may. | think M. Goddard' s perception
was what M. Calderon is suggesting. Wether that's
accurate or not, you can certainly ask him
BY MR CALDERON:

Q Once again, you planned to tell the truth
regardl ess?

A Yes.

Q Let nme ask you a question, M. CGoddard. Let's
talk about COVID. COVID nade it very difficult for you --
COVID nade it very difficult for you to -- excuse nme -- to
continue to stream ine the process for your case handli ng;
correct?

A Absol utely.

Q Sonme -- | think you testified sone people were
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here, sonme people were on the phone. It was very -- it

becane difficult?

A Yes.
Q And it's your job to nmake sure that the trains
run on tinme, that the -- that things keep noving, to

the -- to the best of your ability?
A To the best of nmy ability.
Q Al right. Howdid COVID affect your bureaus,

plural, on bringing cases before a grand jury?

A It was severely restricted. It was severely
restricted. My nenory is that there was -- there was a
significant -- there were -- | don't want to use an

adj ective. That there was a tine period when the grand
jury wasn't running at all or -- | knowit was difficult
because of social distancing. But it was severely
restricted. They were limting the cases that could go,
"they" being the Grand Jury Bureau, charging.

Q Wuld it be reasonable to expect one of your
| awyers operating within a ten-day tine frane to review
150 hours of videotape before proceedi ng?

A No.

Q And why is that?

A | would say it is frequent that prior to a grand
jury presentation, you don't have all of the evidence.

Video is especially difficult because it has to be
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redacted for any kind of victiminpact -- victim
i nformation, you know. It has to be redacted. And to
reviewit, you have to reviewit in live tine. You
can't -- with audio, you can click it at 1.5 speed, say,
and just kind of nove it along faster. Wth video, | --
"' mnot aware of anything that allows you to speed it up.

Q And along with that ten-day sword of Danocl es,
the -- hangi ng over you, to nmake you nove, isn't it true
that it's office policy, it was office culture, to try to
get things to the grand jury as soon as you coul d?

A. Yes. | can't speak to policy, but if you -- tine
s not a prosecutor's friend.

Q I mght have m sunderstood sone testinony today,
so | need your help clearing me up. | thought a
prosecut or determ ned probabl e cause before they woul d
nove it to -- like a grand jury. They would go ahead and
assess the evidence and say there's probabl e cause here.

I s that your understandi ng?

A That should be the mninmum-- obviously the
m ni mum st andard that any prosecutor would have. Maricopa
County, and |I'm sure other counties in Arizona, have a
hi gher charging standard. It's -- it ends up being art
versus science, but there is a higher charging standard.

Q And that higher charging standard is you have to

have a probability or a |ikelihood of success?
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A Reasonabl e |i kel i hood of success.

Q Okay. Do you believe that at the tinme you had
the information, at the tinme that April went to the grand
jury, that she satisfied that higher threshold?

A Yes.

Q Isn't it true that when you went to that first
I ncident reporting neeting, you went ahead and
testified -- not testified, but you advocated based on
that point of departure; correct?

A Yes. Now that you say that, | recall Jen Liewer
being in that group.

Q Yes.

A And | do recall sone prelimnaries being
expl ained to her, because she's not a |awyer.

Q Ri ght .

Do you know that Jan [sic] Liewer was
sinmul taneously texting Ryan Green at the sanme tine of that
neeti ng precisely?

MR. HENLEY: Qbjection.

THE WTNESS: At the tine --

THE COURT: What's the objection?

MR. HENLEY: Rel evance.

THE COURT: Well, it cane out with M. Geen, so
| think we'll go there again, but hopefully not for |ong.

MR. CALDERON: It was a short email, Your Honor,
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short text.

THE WTNESS: At the tinme, | didn't know that.
|'ve since come to know that.
BY MR CALDERON:

Q And you -- and your advocacy, as | abel ed by one
of the central key decision-nakers, M. Liewer, was that
you were posturing; correct?

A That's how she | abeled it, yes.

Q Were you posturing?

A No.

Q What were you doi ng?

A I was ex -- | was explaining to a nonl awer who
had significant input with the county attorney, that was
sitting in on an incident review, which | didn't
necessarily agree with, that this should be a |egal
deci sion, and she was al so a very opinionated partici pant
at tines. And I don't know specifically if she was
opinionated in that tinme, but certainly as tinme went --
wor e on.

Q Do you know anyt hi ng about a possible threat to
Phoeni x Li eut enant Ben More?

A. | was told, yes.

Q What were you tol d?

A That there -- this -- it was to the prior

di scussion that | had with M. Henley, that there was a
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Cl, confidential informant, that cane forward, that was

i nvolved with a group of people that they thought was
advocating for social justice and that they were talking
about violence, and this C, this confidential informant
was concerned that they were going to hurt Ben Moore.

Q Wul d that concern you?

A. Yes, of course.

Q Coul d you do anythi ng about it?

A Well, you can build a case, but there's nothing
we could do at the tine.

Q Ckay. Earlier today you testified that when
April proceeded initially with the charges, her supervisor
and you concurred; correct?

A Yes.

Did you run it up the chain of command?
Yes.

Who did you run it to?

Al lister Adel.

The county attorney?

Yes.

And did you explain the case to her?
Yes.

And what was her response?

> 0 >» O » O » O >

Well -- and | should say, | explained the case to

her as | knew it.

ﬁ
cﬁ Griffin Group International
888.529.9990 | 602.264.2230




© 00 ~N oo o A~ w NP

N N N N NN B P P PP PP PP, p
o N W N P O © O N O o A~ W N P O

Inthe Matter of April Arlene Sponsel Reporter's Transcript of Recorded Proceedings [Day 2]

253
Her response, it was short. |t was words to the

effect of "we'll keep an eye on it," or sonething like
t hat .

Q Al right. Didyou -- did you interpret that to
nean, fine, just keep an eye on it, or maybe we shoul dn't
be doing this, keep an eye on it? How did you interpret
what the county attorney was telling you?

MR. HENLEY: (bjection. W've allowed a |ot of
hearsay, so I'll let the first part go in. But this is
now getting into specul ation.

MR. CALDERON:  Your Honor, this -- this isn't
hearsay. Goes to state of m nd.

THE COURT: You've got to let himfinish.

Were you finished?

MR. HENLEY: [|'msorry?

THE COURT: Were you finished. You were just
barely finished, so just take a breath.

Al right. Wat's your response?

MR. CALDERON. This goes to his state of m nd.
["mtrying to understand how -- what he thought after
Al'lister Adel told himkeep an eye on it.

THE COURT: Al right. So you're saying it's not
being admtted for the truth of the matter as to what
Ms. Adel said but as to his state of mnd and how it

i nfl uenced his actions?
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MR. CALDERON: Correct. He's a supervisor.

THE COURT: | get that.
So on that basis, the objection is overrul ed.

But it won't be considered for the truth of the matter as

to Ms. Adel.

THE WTNESS: | took it as that she was sayi ng
pursue the investigation and see -- see where the evidence
| eads.

BY MR CALDERON:

Q When was the first tinme anybody up the chain of
command fromyou told you, "No, we shouldn't be doing
this"?

A February 12th fromthe -- fromny chain of
command, February 12th.

Q Ri ght .

So there may have been different opinions before
February 12th, but when you got the affirmative -- or
negative, no, it was several nonths after the first
I nci dent neeting; correct?

A Correct. Yeah, | can't think of -- of any
di sagreenent prior to that.

MR. CALDERON:. Ckay. |If | can have a nonent,
Your Honor.

THE COURT: Yes.

MR. CALDERON:  Your Honor, pass the w tness.
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THE COURT: All right. Thank you.
Redi rect ?

MR. HENLEY: Very briefly.

REDI RECT EXAM NATI ON
BY MR HENLEY:

Q Pursuant to Rule 70 of Arizona Rul es of Suprene
Court, the records of your dism ssed bar charge that you
testified here today are confidential; that the State Bar
can only release it with your consent.

Are you wlling to waive your right of
confidentiality regarding the State Bar's rel ease of
docunents from your prior bar charge?

THE COURT: You can talk to your lawer, if you'd
li ke.

But et ne ask you this, M. Henley. Are you
tal king about the entire bar charge or just the letter
that he testified about --

MR HENLEY: No.

THE COURT: -- the State Bar's ability to
reinstitute?

MR. HENLEY: |It's an enmail conversation, Judge.
And that is not part of any confidential records. That is
part of the public record. And | certainly intend to mark

t hat . | don't have it here.
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THE COURT: Well, okay. | just think -- | want
hi m and potentially his | awer to have a very clear
under st andi ng of what you're asking himto waive. So it
woul d be as to what?

MR HENLEY: This would be as to his dism ssed
bar char ge.

THE COURT: Well, if you want to talk to your
| awyer for a mnute, that's certainly fine.

THE WTNESS: Thank you, Judge.

MR. WARZYNSKI :  Your Honor, for the record, |I'm

the lawer they're referring to.

THE COURT: Yeah. Can you get closer to the

m crophone, pl ease.

And your nane, sir?

MR. WARZYNSKI: I'msorry to interrupt your
pr oceedi ngs.

THE COURT: That's all right.

MR. WARZYNSKI: For the record, ny nanme's M ke
War zynski. |'m counsel for Vince.

THE COURT: Thank you.

Oh, | thought you wanted to say nore than that,
but no?

MR. WARZYNSKI: He -- well, | gave -- | gave him
advice. | think he's --

THE COURT: R ght. Presumably he's taking it.
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What is that?
THE WTNESS: At this point, | do not waive any

rights | have.

MR. HENLEY: Judge, with permission, we'd like to

go ahead and submt the email exchange, the full enai
exchange between nyself and M. Warzynski regardi ng our
request for M. Goddard's interview prior to trial.

THE COURT: Okay. Well, let's deal wth that
bet ween now and the next session. It's possible
M. Calderon won't object toit. And if not, we'll admt
it. |If there's an objection, I'Il deal with it.

But I'mnot going to do it on the fly here with
M. Goddard.

MR. HENLEY: No, no, no. That -- that enmi
woul d not be subject to any kind of confidentiality
request, and | believe he just opened that door
extensively about it, nmaking --

THE COURT: Well, if -- this is a brand-new

exhibit. | understand it's a newtopic. And if sonebody

has to re-call him we have to re-call him But unl ess
there's a stipulation, and | don't know -- do you know

exactly what docunents he's referring to?

MR. CALDERON: |'m not (indiscernible),
Your Honor.
THE COURT: Ckay. | don't think we're going to
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be able to resol ve that today.

MR. HENLEY: That's fine.

Wth the -- with the Court's permission, |I'd |like
to go ahead and submt that. | guess, should it be by
pl eadi ng or should | just send that to M. Calderon first
and then --

THE COURT: Well, send it to M. Calderon first.
If he has an objection, then we'll have to get together
and deal with that objection.

MR. HENLEY: kay.

THE COURT: |If he doesn't, then we'll sinply add
it to the list of exhibits that have been admtted.

MR. HENLEY: Very good.

Wth that, | have no questions of this w tness.

THE COURT: All right. Before we --

MR. CALDERON:  Your Honor, may | ask a procedural
questi on?

THE COURT: Yes. It worries ne, but yes.

We've got everything all neatly tied up.

So what ?

MR. CALDERON: May | share -- whatever is sent to
me, may | share it with M. Warzynski, his | awer.

MR. HENLEY: |'m happy to include M. WrzynsKki
on any communi cation wth you, M. CGoddard.

MR. CALDERON: Thank you. Thank you, Your Honor
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THE COURT: Al right.

So, M. CGoddard, wait for just a mnute. Let ne
see if any of the panel nenbers have questions before we
excuse you.

M. Sifferman.

PANEL MEMBER SI FFERMAN:  Thank you, Your Honor.
| have no questi ons.

THE COURT: M. d ark.

PANEL MEMBER CLARK: Yes, | have a question.

On that second incident review, we've heard
testinmony that April and Ciff Davis [sic], | think it is,
left.

THE WTNESS: dint.

PANEL MEMBER CLARK: dint, yes.

And then a deci sion was reached not to go forward
with the charges; they were to be dropped.

But then you just testified, or | thought I
heard, that the decision canme down, like it was already
made. Was a decision nmade at that second incident review
or did you have it beforehand? Like it was given to you:
You guys need to reach this decision. This is the
concl usion that you need to cone to.

THE WTNESS: It was definitely after the
presentation. What's nessing up ny nenory, and | hope

it's not confusing everyone, is that | believe it was in
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February -- the February 12th. There was an executive
session with just six, seven people, with -- with Alister
t here, Ken, ne.

PANEL MEMBER CLARK: Heat her Livingstone. |
forget the --

THE WTNESS: Ckay. Yeah.

PANEL MEMBER CLARK: -- rest, yeah.

THE W TNESS: Yeah, Heather sounds famliar.

Il -- 1 just -- | don't want to nention people and then --

PANEL MEMBER CLARK: That's okay. |'ve got them
all.

THE WTNESS: Yeah. So there was definitely a
deci sion made at that executive session.

VWhat | can't renenber is was there also a
deci si on made during the bigger session where there was
the presentation and nore people were there, like 20
peopl e, 15, whatever it was. That's what's -- |I'm
tripping up in nmy nenory.

PANEL MEMBER CLARK: But it wasn't a decision
that canme -- was relayed to you by Ms. Allister Adel,
|l i ke, you need to reach this concl usion?

THE WTNESS: No. | --

PANEL MEMBER CLARK: Ckay.

THE WTNESS: No. It was after a discussion and

It was organic. But there wasn't -- Allister ultimately
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made the final decision, but it canme by way of discussion.

| just can't renenber if it happened in the general
sessi on and/or the executive session.

PANEL MEMBER CLARK: Thank you.

THE COURT: Follow ng up on that point just for a
mnute, is it your recollection -- | think it's bee your
testinony -- that before that second incident review
neeting, there were differences of opinion about whether
t hose charges should go forward and that, for the first
time, at that February neeting, there was a deci sion where
It was agreed that they shouldn't be pursued. |[Is that
right?

THE WTNESS: There was a -- well, yes. There
were a nunber of charges and a nunber of different
permut ati ons on what should be kept and what shoul dn't and

what shoul d we pursue and what not.

| believe ultimately the -- well, | don't -- does
that --

THE COURT: Yeah. That answers ny question.
Thank you

PANEL MEMBER SI FFERVAN.  May | ?

THE COURT: Oh, sure. Go ahead, M. Siffermn.

PANEL MEMBER SI FFERMAN:  Fol | ow up Randy's
questi on.

Are you saying -- you used the term "executive
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session," and that was in connection with the
February 2021 incident review?

THE WTNESS: | believe so. And | -- if soneone
conmes in who has a really clear nenory, |I'mnot going to
di sagree with that at all.

PANEL MEMBER SI FFERVAN: Wl l, it's not going to
be me, so.

THE COURT: Well, | nean, to be fair, M. Geen
testified that after that incident review neeting,

Ms. Sponsel and --

MR. HENLEY: M. Davis.

THE COURT: -- M. Davis were excused.

THE W TNESS:. Yes.

THE COURT: And that the renmaining group net and
made the decision at that -- what | think you're
characterizing as executive session. Does that sound
correct?

THE WTNESS: That's not ny nenory. And maybe
["'mmxing up on different -- there was so many i nci dent
reviews on this thing.

What |'mtal king about is there was a general --
so maybe a better way to describe it is where there was 15
or nore attorneys sitting in on it and everyone asking
questions. I'mcalling that the general session.

I remenber Allister saying that she wanted to
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neet with a select group of people to -- to flesh this

out, and it was like six or seven people on a separate --
| want to say it was like a group phone call-type thing.
And that's -- | know for -- I'"'mdoing a really bad job, I
think, (indiscernible) these questions.

THE COURT: No. It's not --

THE WTNESS: | apol ogi ze.

THE COURT: No, it's not your fault. It's -- you
remenber what you renenber, so.

PANEL MEMBER SI FFERVAN. M. Goddard, you used
the term "executive session.™ And ny famliarity with
that termis |ike an executive session froma public
meet i ng.

THE WTNESS: |'m sorry.

PANEL MEMBER SI FFERVAN: That's closed to the
public, confidential.

| think, | take it you're tal king about an
executive session as not that but sonmething where there's
a limted anobunt of participation.

THE WTNESS: Yes. And, I'msorry, what |I'm
referring to is the executive division of the Maricopa
County Attorney's Ofice, nmeaning a very -- the upper,
hi gh echelon of that office. The county attorney, the
chi ef deputy.

THE COURT: May M. Goddard be excused?
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MR. HENLEY: Judge, we nmay have to re-call him
but depending on the email issue.

THE COURT: Al right. Well, for now, you
certainly are excused, M. Goddard. Thank you for com ng
to testify. Take the water with you.

THE W TNESS: Thank you.

THE COURT: And thank you.

THE W TNESS: Thank you.

MR. CALDERON:  Your Honor, may we have a
five-mnute break?

THE COURT: Yeah. Let nme just find out. Do we
have anot her w tness waiting?

M5. SHUVMAN: We do. And so we can start her. W
certainly won't be able to finish that before we end
t oday.

MR. HENLEY: And, Judge, if I may, it's
anticipated to be a fairly long direct exam nation, not
too, too long, but certainly longer. | don't knowif it
makes sense to go ahead and cut it earlier. W've
elimnated a couple of witnesses on the back end. [|'m not
sure exactly when we're going to finish, but we're going
to finish well before -- the State Bar's case in chief
wel| before the end of the -- the schedul ed tine.

THE COURT: It does seemthat way.

Is that Ms. G bson-MLean?
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MR. HENLEY: Ms. G bson-MLean woul d be the next
Wi t ness.

THE COURT: | nean, | -- if we're -- if we're
ahead of schedule, which I think we are, ny inclination
woul d be to break. It's -- they're |long days. People get
tired. And just resunme with her on -- we don't neet again
until Tuesday; correct?

MR. HENLEY: Until Tuesday at 10: 00.

THE COURT: Any problemw th that?

MR. CALDERON: No, we have no problem

THE COURT: Al right. Then let's do that.
Let's adjourn until Tuesday.

And you' ve been good about letting M. Cal deron
and ny staff know who your anticipated witnesses are. So
you'll do that.

But, yeah, it does |look |like we're noving faster
because, despite how | exhort people at tinmes, | know
behi nd the scenes you are working to shorten things. And
| appreciate that.

MR. HENLEY: Well, thank you, Judge.

THE COURT: So all right. Thank you all, we'll
see you next Tuesday.

MR. CALDERON: Thank you

(Cct ober 5, 2023, proceedi ngs adj our ned)
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            1                    P R O C E E D I N G S



            2



            3           THE COURT:  This is the time set for day 2 of the



            4  hearing in PDJ 2023-9018, in the matter of a member of the



            5  State Bar of Arizona, April Sponsel.



            6           The record will reflect the presence of



            7  Ms. Sponsel; her lawyers, Mr. Calderon and Mr. Echeveste;



            8  counsel for the State Bar, Ms. Shuman and Mr. Henley; and



            9  the hearing panel members are present.



           10           Any preliminary matters before we reconvene, I



           11  assume, with Mr. Green?



           12           MR. HENLEY:  Mr. Green, correct, Your Honor.



           13           THE COURT:  Anything else?



           14           MR. CALDERON:  No, Your Honor.



           15           THE COURT:  All right.  Is Mr. Green here?



           16           MR. HENLEY:  He is.



           17           THE COURT:  Good morning, Mr. Green.



           18           THE WITNESS:  Good morning.



           19           THE COURT:  Welcome back.



           20           THE WITNESS:  Thank you.



           21           THE COURT:  You were sworn in yesterday, and so



           22  you're still under oath.



           23           And I think you remember to please pull the



           24  microphone close to you so we can get good recording and



           25  amplification.
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            1           And we'll pick up where we left off yesterday



            2  afternoon.



            3           Mr. Henley.



            4           MR. HENLEY:  Good morning again, panel.



            5



            6                 DIRECT EXAMINATION (RESUMED)



            7  BY MR. HENLEY:



            8      Q.   Good morning, Mr. Green.



            9      A.   Good morning.



           10      Q.   When we closed your testimony yesterday, I



           11  believe we were talking about your request for the second



           12  incident review.  Is that where we left off?



           13      A.   That sounds correct, yes.



           14      Q.   Okay.  When did you make your request for the



           15  second incident review?



           16      A.   That would have been -- well, I think my first



           17  request was on a Friday, when I suggested it an email to



           18  Ken Vick and, I believe, Vince Goddard as well.  I then



           19  made that request again on the following Monday, which I



           20  think was February 8th, when I spoke to Ken Vick over the



           21  phone.



           22      Q.   Did you talk to Ms. Sponsel regarding your



           23  request to set up a second incident review?



           24      A.   Not on that day.  I believe the next time I



           25  contacted Ms. Sponsel would have been on Wednesday, which





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                        6







            1  I think would have been February 10.



            2      Q.   What was the purpose of your request?



            3      A.   At that point, that second incident review was



            4  set for the Friday, February 12, and I knew that -- I



            5  guess I just assumed or knew that she was aware of it.  So



            6  I had sent some text messages, and I don't have them in



            7  front of me, but my recollection is that I was saying



            8  would you like me to text you or email you some of the



            9  questions that -- that I believe you would be asked,



           10  something to that effect.  And then ultimately I ended up



           11  speaking with her briefly, and I then I sent an email with



           12  a number of questions in anticipation of the February 12th



           13  incident review.



           14      Q.   The email I believe you're referring to has been



           15  marked and entered as Exhibit 10.  Do you think that would



           16  help you refresh some of the information you were



           17  requesting?



           18      A.   It would, yes.



           19      Q.   Exhibit 10.



           20      A.   Okay.



           21           THE COURT:  Exhibit 10.  I think that's something



           22  else.



           23           THE WITNESS:  This appears to be something else.



           24           THE COURT:  Mr. Henley?



           25           MR. HENLEY:  Why don't we move forward.
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            1           THE WITNESS:  Sure.



            2  BY MR. HENLEY:



            3      Q.   The email that you sent to Ms. Sponsel requested



            4  certain information; correct?



            5      A.   That's correct, yes.



            6      Q.   And generally, if you can recall some of the



            7  information that you were looking for?



            8      A.   I think -- my recollection is the way that I set



            9  up the email was sort of asking questions about each



           10  element or certain elements of the gang charge as to -- in



           11  other words, what is the evidence that we have for this



           12  element, for example, that this is an association or



           13  ongoing association?



           14           What evidence do we have to support, let's say,



           15  certain criteria of the criminal street gang member



           16  definition?



           17           I think I had some other questions also about the



           18  riot charge.  But it was just generally focused questions



           19  that would hopefully smooth the progression of the



           20  incident review.



           21      Q.   Did Ms. Sponsel reply to that email?



           22      A.   I don't recall if she replied to the email.  I



           23  know we had some text messages back and forth.  And I knew



           24  from the text messages or at least from briefly speaking



           25  with her that she was working on answering those
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            1  questions.



            2      Q.   My apologies, Mr. Green.  If I can get you to



            3  move over to Exhibit 92.



            4      A.   92?  Yes, Exhibit 92 is the email.



            5      Q.   Is that the email that you were referring to?



            6      A.   Yes.



            7      Q.   My apologies, Mr. Green.



            8           Was there any particular piece of information



            9  that you felt was important to receive from Ms. Sponsel



           10  prior to the second incident review?



           11      A.   I think in -- I think almost everything that I



           12  was listing I thought was important.  You know, I wanted



           13  to know, for example, what direct evidence we would have



           14  that would support that this particular group and these



           15  specific arrestees, which would now be the 17, not the 18,



           16  because by then Ryder Collins had been dismissed -- oh,



           17  sorry.  Well, sorry, I take that back.  In my mind, I



           18  knew -- I was becoming confident that Ryder Collins was



           19  not part of this group.  But he had not been dismissed.



           20  Let me clarify that.



           21           But I wanted to know, do we have any direct



           22  evidence, somebody who can say that this group all knew



           23  each other and -- because you have to show an association.



           24           Also whether or not this specific group had in



           25  the past committed felonies, which is also an important
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            1  factor in the definition of a criminal street gang.



            2           Also, I was interested in making sure that the



            3  name of the gang, do we really know that for sure that



            4  this specific group actually referred to themselves as



            5  A-C-A-B, or ACAB, because that would affect one of the



            6  other criteria for criminal street gang member; that being



            7  self-proclamation.



            8           So that's just an example of some of the specific



            9  items of information that I was very interested in.



           10      Q.   Did Ms. Sponsel provide you with any of this



           11  information prior to the second incident review?



           12      A.   No.  My recollection is that the understanding



           13  was that this information would be provided at the second



           14  incident review.



           15      Q.   Did the second incident review begin as



           16  anticipated?



           17      A.   Yes, it did.



           18      Q.   And that was on February 20th --



           19      A.   February 12th.



           20      Q.   February 12th of 2021.



           21           How did it begin?



           22      A.   So back on that Wednesday, I had figured out or



           23  learned that Clint Davis, who was an expert -- gang expert



           24  who used to work for Phoenix PD, was going to be



           25  assisting.  So when we showed up at the incident review,
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            1  it was April and Clint Davis, and then it was, I believe,



            2  the same members of the group that had been present for



            3  the Zoom or GoToMeeting on October 30th.  And April had a



            4  PowerPoint.  And the presentation began.



            5      Q.   Was this an in-person incident review?



            6      A.   It was, yes.



            7      Q.   What (indiscernible)?



            8      A.   There is, on the first floor of the 225 West



            9  Madison building, a press room, a fairly large room, and



           10  that's where it was.



           11      Q.   If I recall your prior testimony -- well, strike



           12  that.



           13           Who was present at the meeting?  You listed the



           14  people at the first incident review.  Who were some of



           15  those folks?



           16      A.   So it would have been Sherry Leckrone, Vince



           17  Goddard, William Long, Ken Vick, Tom Van Dorn, obviously



           18  myself, Jennifer Liewer, Heather Livingstone, April and



           19  Clint.  I don't know -- I apologize if I'm missing



           20  anybody, but I think -- I think that was definitely most



           21  of the people.



           22      Q.   Was there a moderator of the incident review, a



           23  person in charge?



           24      A.   I don't know that I would say that there was a



           25  moderator -- oh, I'm sorry.  I left -- Allister Adel was
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            1  present.  I'm sorry.  And that was the first time that I



            2  had seen Allister Adel since she had come back from her



            3  surgery.  I knew there was somebody I was missing.



            4      Q.   Was there anyone in charge of the meeting?



            5      A.   I don't recall anybody, like, taking charge.  If



            6  anyone was to have done so, I would say it would have been



            7  Ken Vick, you know, to some extent, like, "Let's get



            8  started."



            9      Q.   How did it get started?



           10      A.   My recollection is that she -- there may have



           11  been a few preliminary things said, but basically



           12  April began with her presentation, which was a PowerPoint.



           13      Q.   Did the PowerPoint present any information, any



           14  new information, that wasn't discussed in the first



           15  initial review?



           16      A.   Well, there was definitely new information, like



           17  information that had not been discussed at October -- on



           18  the October 30th meeting.  However, the information did



           19  not necessarily answer the questions about the evidence



           20  for this case.



           21      Q.   What do you mean?



           22      A.   So, for example, one of the things that I recall



           23  from the PowerPoint was sort of information about the



           24  group that was believed to be called ACAB.  And a lot of



           25  the names that we were seeing, if not almost -- almost all
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            1  of them, not necessarily all, but I think, for example,



            2  Suvarna Ratnam was a common name, but most of the names



            3  were people who were not part of those who had been



            4  arrested on October 17th.  So there was discussion about



            5  that.



            6           There were text messages, but they were, my



            7  recollection is, mainly between people who were not,



            8  again, part of this group of arrestees.



            9           There were -- also, the content of the text



           10  messages did not necessarily show what my impression was



           11  from October 30th, which is that this was a group that was



           12  planning to do specific violence on October 17th; for



           13  example, a conspiracy to commit aggravated assault against



           14  officers and things like that.



           15           So there was -- that was -- that was a decent



           16  portion of the PowerPoint.  There was some other sort of I



           17  guess extraneous slides regarding a couple of -- maybe at



           18  least one other jurisdiction, I believe Utah, and there



           19  were some other, like, social media postings and things



           20  like that.  And I -- I can refresh my recollection if



           21  necessary by looking at the PowerPoint.



           22      Q.   Okay.  We'll continue on for now.  We may get



           23  into that later.



           24           Did Ms. Sponsel present any evidence or photos



           25  identifying sharpened fingernails or umbrellas?
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            1      A.   No, because there -- there were no -- there were



            2  no sharpened fingernails.  There were -- I do recall a



            3  photo -- photos or at least one photo of an umbrella or



            4  umbrellas.  In fact, I do remember I believe the photo of



            5  the umbrella from the Suvarna Ratnam August case was in



            6  there.



            7           My recollection from looking at the screen is I



            8  really couldn't see whether it had been modified, but I



            9  think at that time I was less concerned about that case



           10  than I was about the October 17th case that we were there



           11  to talk about.



           12      Q.   The umbrella -- regarding the umbrella in the



           13  Suvarna Ratnam case, that was an umbrella that related



           14  solely to Suvarna; correct?



           15      A.   The -- I'm sorry -- in the August Suvarna Ratnam



           16  case, that particular umbrella related, yes, to Suvarna



           17  Ratnam.  She had been arrested in August of 2020 in a



           18  separate incident.



           19      Q.   Do you know why Ms. Sponsel included the umbrella



           20  that was seen as part of Suvarna Ratnam's arrest in



           21  August of 2020?



           22      A.   I think because it was -- she was a common



           23  defendant from the August incident to the October 17th



           24  incident, so, you know, to some extent, I mean, it could



           25  potentially be relevant and admissible under Rule 404 as
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            1  sort of a prior act showing intent.  I -- I'm somewhat



            2  speculating, but using my prosecutor mind, that's what I



            3  would conclude.



            4      Q.   Did you review the umbrellas that were seize --



            5  did the PowerPoint contain pictures of the umbrellas that



            6  were seized during the October 17, 2020, arrest?



            7      A.   I can't remember specifically if that PowerPoint



            8  that we saw on February 12th did.  It may have, but I know



            9  that by that time I had reviewed the photographs, and I



           10  had already seen the umbrellas that were seized on



           11  October 17th.



           12      Q.   Did any of the umbrellas that were seized on



           13  October 17th have the same clipped area as the August 2020



           14  umbrella used by Suvarna Ratnam?



           15      A.   No.  When you say "clipped area," do you mean



           16  like that top part?



           17      Q.   Yeah.  So let's come up with a term for that.



           18      A.   Yeah.



           19      Q.   What do you -- what do you call it?  What do



           20  you -- what is your language to describe the umbrellas



           21  with that little metal protrusion at the top?



           22      A.   So to make it clear, I don't know that when I



           23  ever watched Mary Poppins, but I think I had kind of



           24  referred to it as like the old-style Mary Poppins



           25  umbrella.  I don't know if that really did have that
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            1  little lengthy part at the end.  But, yeah, that's what I



            2  considered that type of old-style umbrella.



            3      Q.   And were there that old-style of umbrella, was



            4  that a type of umbrella that was used in the October 17,



            5  2020, protest?



            6      A.   Yes.  So there were -- there were a few of them,



            7  two, three or so, but I do -- I recently looked at the



            8  photos and it -- my recollection is that most of them are



            9  kind of those smaller, I guess more modern umbrellas that



           10  have no point at the end.



           11      Q.   Did any of the umbrellas that were seized as part



           12  of the October 17, 2020, arrest include any modifications?



           13      A.   There was no modification that I could see, and I



           14  was -- I never received any evidence that there had been



           15  any modification.



           16      Q.   During Ms. Sponsel's presentation at the second



           17  incident review, did she present any evidence which would



           18  link any of the October 17th protesters?



           19      A.   Just a small amount of I guess -- I believe there



           20  may have been a small amount of evidence linking a few of



           21  them together that, you know, some of them -- certainly



           22  some of these protesters knew each other.  But I think my



           23  concern was do we have evidence linking them not only



           24  together but also participating in prior felony acts,



           25  which would be relevant to a gang charge.  But there
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            1  was --



            2      Q.   (Indiscernible)?



            3      A.   Oh, I'm sorry.



            4      Q.   No.  You go ahead.



            5      A.   No.  I was going to say that one of the other



            6  issues, though, was that there were a number of those who



            7  were present who simply -- it did not appear that there



            8  was a link between them.  That they had simply shown up, I



            9  believe, potentially in response to a social media



           10  posting.



           11      Q.   Who did you determine may not have had any



           12  knowledge of the protesters prior to the events of



           13  October 17th?



           14      A.   Well, I'm -- two that stick out, my recollection



           15  is that I believe there was one named Amy Kaper and



           16  another, Nathaniel Llanes, who -- my understanding is that



           17  they did not have a -- like a personal friendship or prior



           18  association with those that they had joined.  That was my



           19  understanding.  And I think that there were also a



           20  couple -- at least -- at least one other, I believe.



           21      Q.   Who was the one other that comes to mind



           22  immediately?



           23      A.   I can't remember right now.  I'm sorry.



           24      Q.   Would --



           25      A.   Oh, I'm sorry.  Let me take a step.  Ryder
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            1  Collins was obviously the main one.  I apologize.  That



            2  was the main one.  I kind of separated him out.  But by



            3  the time we got to the incident review, although I was



            4  still interested in, you know, maybe there was something I



            5  missed, I was already fairly certain that he had no



            6  connection with these -- these people, the other people



            7  who had been arrested.



            8      Q.   Were the other issues identified in your



            9  February 10th email addressed by Ms. Sponsel?



           10      A.   Well, it's hard for -- it's hard for me to



           11  remember exactly, you know, how she addressed or didn't



           12  address them.  But the bottom line was that we were



           13  never -- I was never presented with any evidence that



           14  would satisfy that we had sufficient evidence to prove the



           15  gang charge.  So the -- in other words, the questions



           16  about whether or not these people had associated and --



           17  you know, in previous, you know, felony events.  I'm going



           18  to -- like, for example -- I'm just looking at Bates



           19  Number 1934.  I put under A, for example, is there a



           20  police report identifying two or more of these indicted



           21  defendants meeting together on a date other than



           22  October 17th?



           23           And then I have another little subsection,



           24  Sergeant McBride seemed to suggest in testimony that he



           25  was familiar with some of these defendants from prior,
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            1  quote, arrests and violent crimes that were committed.



            2           So I don't believe we -- I know we never received



            3  any evidence that these people specifically had come



            4  together in a previous incident where they were committing



            5  violent crimes together, that I could, you know, see.



            6      Q.   Moving --



            7      A.   At least on this day.



            8      Q.   Moving on to Bates 1935.



            9      A.   Yes.



           10      Q.   Again, I'm in Exhibit 92.



           11      A.   Yes.



           12      Q.   The question identified as the third question on



           13  that email asked for a captured electronic communications



           14  between the specific arrestees.



           15           Did Ms. Sponsel provide -- would you call it a



           16  group or a committee of these incident reviews?



           17      A.   Yeah.  I mean, so incident review, again, there's



           18  the kind of official incident review, but there is



           19  technically a standing committee for incident review, but



           20  I think, in practice, a lot of times it's some -- it can



           21  be somewhat ad hoc based on what the subject matter is



           22  and -- yeah.



           23           So I'm sorry.  What was your question?



           24      Q.   So would it be safe -- would I be fair in saying



           25  that these are just members of the second incident review?
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            1      A.   Yes, correct.



            2      Q.   Okay.  So did Ms. Sponsel provide the members of



            3  the second incident review with any captured electronic



            4  communications between the specific arrestees prior to



            5  October 17th?



            6      A.   There were captured communications; however, one



            7  of the things that caught my attention and concerned me is



            8  that most of the communications that we were seeing did



            9  not involve people who were arrested on October 17th.



           10           I believe that one of the common people in those



           11  communications was Suvarna Ratnam.  But from my



           12  recollection, all these other names were people who simply



           13  were not part of what happened on October 17th.  And that



           14  was going to be a huge problem for being able to prove



           15  that this group here is an association that meets the



           16  definition of criminal street gang.



           17      Q.   Based on Ms. Sponsel's statements during the



           18  first incident review and the second incident review, did



           19  you anticipate that there would be evidence of captured



           20  communication between these individuals?



           21      A.   My -- well, certainly after I left the



           22  October 30th meeting, you know, my impression, the story



           23  that was in my mind after listening to the presentation



           24  was that they had text messages between these people.  And



           25  my recollection was that the phrase was used, something





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                       20







            1  along the lines of text messages indicating violence.



            2           And I do remember having this question, and I



            3  don't know if I verbalized it or not, but what does that



            4  mean, "indicating violence"?  Do we have -- you know, give



            5  me specifics.



            6           However, by the time we got to the second



            7  incident review, it became clear that none of the text



            8  messages, at least most of these text messages or chats



            9  that we had, did not relate to planning October 17th.



           10           There was a text message relating to the planning



           11  of the October 17th protest that had been -- we later



           12  learned -- or it may have been presented in this incident



           13  review -- coming from Riley Behrens to law enforcement.



           14  Essentially, there's going to be a protest, and it's not



           15  going to be peaceful -- or something like that.



           16           But that wasn't a text message between



           17  coconspirators, if that makes sense.



           18      Q.   Who is Riley Behrens?



           19      A.   Riley Behrens was one of the arrestees.  Riley



           20  Behrens was also somebody who, you know, I guess you can



           21  use the term had become kind of an informant, maybe --



           22  whether formally or informally had become an informant.



           23      Q.   Which law enforcement agency was -- did you



           24  understand Riley Behrens to be providing information to?



           25      A.   Well, this is what I can't quite in my mind
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            1  remember what I learned on February 12th and what I



            2  learned later as I was researching the case.  But,



            3  basically, Riley Behrens began giving information to a



            4  Gilbert police detective.  Then that information ended up



            5  getting passed on to members of the Phoenix Police



            6  Department and the FBI Joint Terrorism Task Force.  And



            7  then from there, Riley Behrens ended up having some



            8  meetings with the -- the -- I guess I'll just say like an



            9  FBI task force that includes some Phoenix officers or



           10  detectives.



           11      Q.   Did you later learn information about



           12  Mr. Behrens' veracity?



           13      A.   Yes.



           14      Q.   Did you learn information about his termination



           15  as a CI by the FBI?



           16      A.   Yeah.  So we had actually heard about his



           17  termination from the FBI back on the October 30th Zoom



           18  call.  April had mentioned that he was unreliable.  And



           19  I -- and while I don't remember all the specifics, I -- I



           20  think that she had mentioned that he had sort of outed



           21  himself to media.  But then by the time we got to the



           22  second incident review, I -- I'm pretty sure, I'm almost



           23  positive, it was discussed again.



           24      Q.   Despite having informed the members of the first



           25  incident review that Riley Behrens had been terminated as
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            1  a CI, did you determine why Ms. Sponsel was still trying



            2  to rely on Riley Behrens' purported conversations to law



            3  enforcement in the second incident review?



            4      A.   I don't know -- I -- I don't know for sure, I



            5  mean, other than perhaps context.  You know, like this is



            6  how we believe we know what we know.



            7      Q.   So, again, the only electronic communications



            8  that were captured regarding the October 17th protest and



            9  that potentially involved violence was an email -- was



           10  solely an email from Riley Behrens to law enforcement?



           11           MR. CALDERON:  Objection.  Asked and answered.



           12           THE COURT:  I'm a little confused on this point.



           13           MR. HENLEY:  Sure.



           14           THE COURT:  I actually had a question about it,



           15  that this answer could clarify.  If not, I'll follow-up.



           16           But could you go ahead and answer that.



           17           THE WITNESS:  Sure.  And then this -- a lot of



           18  what I'm about to say as far as my knowledge comes after,



           19  because I eventually obtained the communications between



           20  Riley Behrens and a Detective Steve Denny, who was working



           21  for the FBI task force.



           22           On I believe October 16th or right around there,



           23  Riley Behrens had sent some text messages to Steve Denny,



           24  and -- alerting him that there was going to be a protest



           25  and that it was not going to be peaceful.
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            1           There were some attachments.  There was an



            2  attachment that had some sort of like a -- a screenshot



            3  from some communications, and that did have a



            4  communication -- I believe it was from somebody named



            5  Kaleb, who might have been Kaleb Martin in the -- in the



            6  protest.



            7           So it was basically Riley Behrens saying it, a



            8  screenshot that I don't know that we ever verified for --



            9  I don't think we ever verified for sure that it came from



           10  Kaleb.  So there was that information.



           11           I don't know -- I know I obtained that



           12  information later after I had taken the review of the



           13  case.



           14           THE COURT:  Before you move on, let me just



           15  clarify my understanding.



           16           Who did Riley Behrens send the text message to?



           17           THE WITNESS:  The one that I'm speaking of went



           18  to a detective Steve Denny.  However, Riley Behrens'



           19  original discussions with police was to a Gilbert police



           20  detective by the name of Terry Burchett.



           21           THE COURT:  Thank you.



           22  BY MR. HENLEY:



           23      Q.   During the second incident review, did



           24  Ms. Sponsel present any captured electronic communications



           25  between Ryder Collins and any of the October 17th
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            1  protesters?



            2      A.   No.



            3      Q.   Did -- again, during that second incident review,



            4  did Ms. Sponsel present any evidence which would link Amy



            5  Beth Kapers to any of the other October 17th protesters?



            6      A.   Not that I recall.  I recall a -- I believe there



            7  was a screenshot of a social media posting, but it was



            8  more of a political statement as opposed to a connection



            9  between the others.



           10      Q.   It was just a general flyer?



           11      A.   No.  It was -- you have to forgive me.  I don't



           12  have Twitter.  I think it was like a -- a tweet, and I



           13  think it said like -- it was something along the lines of,



           14  like, "Burn It Down" or something like that.  I mean, it



           15  was, you know, kind of an inflammatory or -- or like



           16  "Riots 2020."  I'd have to review it.



           17           But whatever it was, it did not connect her to



           18  the other arrestees that I could see.



           19      Q.   Did Ms. Sponsel present any evidence linking



           20  Nathaniel Benjamin Llanes with any of the October 17th



           21  protesters?



           22      A.   Not that I recall.



           23      Q.   Did she present any captured electronic



           24  communications between any of the other October 17th



           25  protesters?
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            1      A.   My recollection --



            2      Q.   Other than what you testified today, with Riley



            3  and the --



            4      A.   Yeah.  No.  The one -- it was basically -- I



            5  believe Suvarna Ratnam was one of the communicators, so



            6  there was that common link.  But the others that she was



            7  communicating with, I don't believe any of them were the



            8  arrestees.



            9      Q.   Ms. Sponsel certainly didn't present any evidence



           10  to link any of these -- these protesters together;



           11  correct?



           12      A.   Well, I believe that she tried and -- and I don't



           13  remember the specifics, but I felt -- I remember my



           14  feeling was that this isn't a strong connection or this is



           15  tenuous or we don't have a direct witness who is going to



           16  be able to establish that.



           17      Q.   What happened next?



           18      A.   So we did the incident review.  I do know that



           19  there were, you know, a lot of questions going back and



           20  forth during the incident review to April, both from me,



           21  from Ken Vick, from Tom Van Dorn.



           22           After it was over, I believe April and Clint



           23  Davis exited the room.  We had a discussion.  We went



           24  through, you know, our thoughts on the case, and then we



           25  reconvened a little bit later for kind of a smaller group
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            1  final decision on what was to be done.



            2           And Allister made the decision, you know, to



            3  dismiss the entire cause number without prejudice.  So



            4  essentially it's dismissing all of the defendants at that



            5  point.



            6      Q.   As part of your discussion, did you glean the



            7  reason -- the primary reason the case was to be dismissed?



            8      A.   Well, a few things.  I guess, number one, lack of



            9  evidence or, you know, on, you know, like an insufficient



           10  reasonable likelihood of conviction on certain charges.



           11           Then when it came to misdemeanor charges, I think



           12  the -- I know I can -- I guess I should be careful and



           13  just speak from what my, you know, opinion was that I



           14  would have conveyed, which is that while, yes, there were



           15  clearly a number of misdemeanors or there were



           16  misdemeanors that were committed here, if we're going to



           17  refile these charges, we need to start over.  We need to



           18  make sure we really know what happened.  We're going to



           19  need more investigation.



           20           And so -- and I think the others generally



           21  agreed -- ultimately agreed with that, and -- I mean,



           22  there may have been some disagreement about how many



           23  charges get dismissed.  But ultimately everything was



           24  dismissed without prejudice with the intent that it would



           25  sort of be reviewed to look at whether it was appropriate
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            1  to refile either some of the misdemeanor charges or a



            2  lower level felony charge.



            3      Q.   Did anyone during the discussions indicate that



            4  misdemeanor charges would be appropriate for Ryder



            5  Collins?



            6      A.   No, no.  I -- I think -- my recollection is that



            7  it was pretty -- well, I know what my opinion was.  At



            8  that point, I was convinced that Ryder Collins had



            9  absolutely nothing to do with this.  So I don't think



           10  anybody was suggesting in this smaller group that Ryder



           11  Collins would be part of any refiling.



           12           That being said, to -- you know, that doesn't



           13  mean that there would not be further investigation.  You



           14  know, to be fair, I think April still believed and had



           15  expressed her belief in the original incident review on



           16  February 12th that he was involved and that they were



           17  going to find video that would show that.



           18           However, based on what I had already seen, I was



           19  confident that there's not going to be any video showing



           20  him involved with this group, other than the account that



           21  he gave.



           22      Q.   What was your understanding of the account that



           23  Mr. Ryder gave to the police officers?



           24      A.   That he had traveled from Prescott and that he is



           25  an amateur photographer and he was taking pictures of
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            1  buildings with some friends or colleagues of his and



            2  specifically he had come down to take pictures at sunset.



            3  I think he had referred to it as like the "sweet spot"



            4  time.  And he was over by Cityscape when he saw this kind



            5  of event unfolding before him, you know, a bunch of people



            6  wearing black and walking down the street and being



            7  followed by the police.



            8           And so he had a camera, and it was interested --



            9  interesting, and he began taking pictures and generally



           10  followed sort of along the sidewalks.  At one point I



           11  think he did tell the police that he had gone out into the



           12  street while they were ahead so he could take a single



           13  picture.



           14           MR. CALDERON:  Objection.  Hearsay.



           15           THE WITNESS:  Oh, I'm sorry.



           16           Basically my understanding is that he was there



           17  to take pictures in Phoenix at sunset.  Saw this and then



           18  started taking pictures.



           19  BY MR. HENLEY:



           20      Q.   Was Ms. Sponsel informed of the group's decision



           21  to dismiss Ryder Collins' case?



           22      A.   Yeah.  So she would have been informed on



           23  February 12th.  And although I'm not the one that did the



           24  informing, I'm just generally aware that she was informed



           25  that the decision was made to dismiss all of the
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            1  defendants without prejudice on that date, Friday,



            2  February 12th.



            3      Q.   Did you have any conversations with Ms. Sponsel



            4  following the second incident review?



            5      A.   I did -- I did not have any in-person



            6  conversations.  There were a couple of emails the



            7  following week.



            8      Q.   What was the nature of those emails?



            9      A.   So the following week, once it was decided that I



           10  was going to be the one to review the October 17th case, I



           11  believe there was an email about an upcoming court date



           12  and then an email about something to do with Mesa and



           13  photos and some information that they had.  There may have



           14  been a couple of others.  And then I sent a final email



           15  February 19th, which was the follow Friday, informing her,



           16  Vince Goddard, and Sherry Leckrone, giving them a heads-up



           17  that I had just filed a motion to dismiss with prejudice



           18  on Ryder Collins.



           19      Q.   Why did you file a motion to dismiss with



           20  prejudice?



           21      A.   Is it okay if I give kind of some context leading



           22  up to it?



           23      Q.   Please do.



           24      A.   So we had the incident review on Friday,



           25  February 12th.  And then the decision was made to dismiss





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                       30







            1  without prejudice.



            2           That weekend was President's Day weekend.  So it



            3  was a three-day weekend.  And I continued to review body



            4  cam -- I think the Strongwatch video, you know, and some



            5  of the other information in the case.  And I came to the



            6  conclusion that -- just even a stronger conclusion that



            7  Ryder Collins had nothing to do with these people and



            8  that, frankly, he had been -- it was a wrongful arrest



            9  and, therefore, I wanted -- I felt that we should dismiss



           10  it with prejudice.



           11           I also, in my email, made -- discussed some other



           12  issues about the protest cases.  I had suggested that the



           13  protest cases be assigned to somebody else.  I had



           14  specifically said -- threw out the name Rachel Mitchell



           15  because she was in the prosecution integrity unit.  I soon



           16  found out, you know, with such luck, you know, my chief



           17  deputy said you've already been reviewing it.  I'm going



           18  to assign this to you for review.



           19           So I then ended up continuing my review that



           20  week, and I got in touch with a case agent and was asking



           21  him to do follow-up as it related to Ryder Collins.  And



           22  ultimately, I was really asking to get a follow-up with a



           23  sergeant, the first sergeant who essentially directed the



           24  arrest of Ryder Collins.



           25           And when it was absolutely confirmed that -- that
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            1  when Sergeant Groat made a statement that that was not the



            2  guy that he was yelling at, so to speak, I -- I -- that's



            3  when I filed my motion to dismiss with prejudice, and then



            4  I gave April the heads-up.



            5      Q.   Why did you feel it was important to file a



            6  motion to dismiss with prejudice given that a motion to



            7  dismiss without prejudice had already been filed?



            8      A.   I -- well, I guess I sort of -- in the interest



            9  of justice, it's our obligation when we realize that, you



           10  know, that this is the wrong person.



           11           It is as -- as about as confirmed as it can be at



           12  that point.  The right thing to do, the thing that we



           13  have -- that we should do is to dismiss with prejudice.



           14      Q.   Were you directed to file that motion to dismiss



           15  with prejudice, or did you do that voluntarily?



           16      A.   No.  I wasn't directed to do it.  I had been -- I



           17  had suggested it in my email that I had sent I believe



           18  that Monday.  I think it was President's Day.  And then



           19  we -- there was a discussion where let's just make a



           20  hundred percent certain that we're not missing something,



           21  that the police maybe do have something.  Let's make sure



           22  we get it right.



           23           And that's why I had asked the case agent,



           24  Detective Legere, to do the follow-up.  And once that



           25  follow-up on Friday was confirmed, I then filed the motion
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            1  to dismiss with prejudice.  And I don't think -- I guess I



            2  wasn't directed to do it.  It was understood that this is



            3  what we would do and what I would do.  I guess I -- I



            4  didn't do it against orders.  I wasn't ordered to do it.



            5  It was -- I had suggested it.  And there was -- I don't



            6  believe there was any disagreement.  I think my chief



            7  deputy agreed that that would be the appropriate thing to



            8  do.



            9      Q.   So you testified to a couple of things, and I



           10  just want to make sure that I have these folks identified.



           11           Who was your chief deputy at the time?



           12      A.   Ken Vick.



           13      Q.   You also testified that Rachel Mitchell was in



           14  some way affiliated with the prosecutorial integrity unit.



           15           First off, what is the prosecutorial integrity



           16  unit?



           17      A.   So it was kind of brand-new at that time.  The



           18  idea was to review cases that had already -- that were



           19  post-conviction to determine whether or not there, you



           20  know, is new evidence of innocence or some other reason



           21  why in the interest of justice the case should sort of be



           22  reopened and looked at and whether any -- whether any



           23  action should be taken.



           24           So it's basically cases where the entire judicial



           25  process usually has been completed.  You know, let's say
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            1  appeal, post-conviction relief, all of that's done, yet



            2  something -- there's something about the case, usually



            3  like factual innocence, that ought to be looked at.



            4      Q.   You -- why did you suggest Ms. Mitchell to



            5  undergo the future investigation of the Ryder Collins case



            6  and the October 17th protest?



            7      A.   I mean, you just -- it kind of -- in my mind, it



            8  sort of fit with like a -- although it wasn't exactly the



            9  function of prosecutional integrity, it generally fit the



           10  concept:  Let's make sure we get it right.



           11           You know, I guess, in my mind, I was kind of



           12  assuming maybe she had time to do it.  So she was one of



           13  the suggestions.  I mean, it wasn't necessarily like,



           14  please assign it to her.  I have -- whatever the email



           15  said is what I said.



           16      Q.   You said that the chief deputy at the time told



           17  you no such luck and that you were going to be the guy?



           18      A.   Correct.



           19      Q.   Did Ms. Mitchell continue an investigation of any



           20  of the FRB cases?



           21      A.   So this is where I'm -- the timeline, I don't



           22  have it perfect in my head.  So my recollection is right



           23  around that time, Rachel Mitchell ends up getting



           24  contacted by a defense attorney from one of the protesters



           25  on a different case, a case that occurred in August, and
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            1  was asked to review the case and, you know, something



            2  along the lines of --



            3           MR. CALDERON:  Objection.  Hearsay.



            4           THE COURT:  I think we are getting into hearsay.



            5           MR. HENLEY:  That's fine.  Why don't we move on.



            6           THE WITNESS:  Sure.



            7  BY MR. HENLEY:



            8      Q.   After your chief deputy informed you that you



            9  were going to be tasked with investigating the



           10  October 17th protester case further, what efforts did you



           11  take?



           12      A.   So the -- the most immediate effort was the issue



           13  of Ryder Collins, because I had discussed with Ken, like,



           14  this is -- this is the biggest problem that I see is that



           15  this guy was not involved.  And we had the discussion that



           16  I just mentioned about, you know, let's make sure we got



           17  it right.  Let's see what the police say.



           18           So I had reached out to the -- this Detective,



           19  Adam Legere, to do follow up.  I wanted him to interview



           20  Sergeant Groat.  The interview didn't happen quite as fast



           21  as I would like, but ultimately it happened on that



           22  Friday.  That was the main thing that I did.



           23           I know that I walked the route that week to get



           24  an idea of, you know, I had seen by this time body cam and



           25  Strongwatch video, so I had walked the route just to get





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                       35







            1  an idea.  So those were some of the things that I was



            2  doing when I first got the case.



            3           I probably prepared that motion to dismiss with



            4  prejudice, you know, at some time even before the actual



            5  interview with Sergeant Groat because I really felt like,



            6  from watching the video, that I knew where this was going.



            7  But I really wanted to -- I wanted to make sure we got



            8  that confirmation.  Once I got the confirmation, I filed



            9  it.



           10      Q.   Did you file the motion to dismiss without



           11  prejudice after Sergeant Groat had been interviewed?



           12      A.   It was -- so the motion to dismiss with prejudice



           13  is what I filed right after I got word over the phone from



           14  Detective Legere that he had interviewed Sergeant Groat



           15  and Sergeant Groat had said something to the effect of,



           16  "No, the guy that I was yelling at was not -- not that



           17  Ryder Collins guy."  You know, that -- that's what



           18  Sergeant Groat had said.  And regardless, once I heard



           19  that, I -- I know I'm going to be filing that motion.



           20      Q.   Did you take any other efforts regarding the



           21  court record involving Ryder Collins?



           22      A.   So in -- in the motion to dismiss with prejudice,



           23  I had included language that the Maricopa County



           24  Attorney's Office has no objection to a -- a petition



           25  filed under -- I'm blanking on the statute.  Like it might
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            1  be 13-40-51, but essentially clearance of record for those



            2  who have been wrongfully arrested.  That's the language of



            3  the statute.



            4      Q.   Was that motion granted?



            5      A.   So because -- my understanding of the statute, we



            6  can't -- it has to be filed on behalf of the person who



            7  was arrested.  So our position was, we don't object.  You



            8  can file it.  And then ultimately, I believe that petition



            9  was filed and it was granted.



           10      Q.   Was Ms. Sponsel made aware that you were filing



           11  the motion to dismiss with prejudice?



           12      A.   I don't believe -- I only made her aware after I



           13  filed it.  There was an email where I said, just to give



           14  you a heads-up, and it was to, I believe, her, Vince, and



           15  Sherry.  But I did not -- I did not talk to her about that



           16  prior to February 19th.



           17      Q.   What other efforts did you take on behalf of the



           18  Maricopa County Attorney's Office regarding the protester



           19  cases?



           20      A.   So that same week, when I got assigned the



           21  October 17th case, because Suvarna Ratnam had an open



           22  case, it made sense that I also get assigned that.  So I



           23  then also began researching that case.



           24           And then soon thereafter, and I can't remember if



           25  it was late February or early March, but the Chief Deputy
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            1  had sort of called together all of the different



            2  protest-related felony cases and as well as submittals



            3  that seemed to relate to protests.  And he had suggested



            4  and I think ultimately it was kind of a direction that we



            5  would form a team and split up these protest cases for



            6  review and the review would be done by people outside of



            7  Special Prosecution I.



            8           So those who were involved was me, Ed Leiter,



            9  Neha Bhatia, and then we were to get some trial group, you



           10  know, sort of younger prosecutors as well to help review



           11  cases.



           12           The cases were a mixture of submittals, cases



           13  that had not even yet been reviewed for charging, and then



           14  there were pending cases.



           15           So Ed and Neha, for example, got some other, you



           16  know, cases involving, for example, I believe Defendants



           17  Byrd, Jonah Ivy, Tyce [phonetic], some of those people.



           18           I obviously obtained the October 17th -- I had



           19  the October 17th case and the Suvarna Ratnam case.  There



           20  were a few other cases as well that were -- one was



           21  pending.  One was on bench warrant status.  Ultimately the



           22  bench warrant status, the case did come to me.



           23           And then -- yeah.  And then the other -- and then



           24  there were a bunch of cases that were reviewed by the



           25  trial group -- some trial group prosecutors, one in
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            1  particular who did a lot of the review, and we made



            2  decisions.  And most of those decisions were to either



            3  refer cases to the city for misdemeanor prosecution.  Some



            4  were simply turndowns, no reasonable likelihood of



            5  conviction.  And then other cases that were pending were



            6  reviewed.



            7           Many -- there were a number of incident reviews,



            8  kind of formal incident reviews on some of those cases.



            9  And then there were also just sort of informal staffings



           10  among the group.  And in particular, Ed, Neha, and I had



           11  reviewed some of the cases that they were assigned to.



           12      Q.   So let's unpack that a little bit.



           13      A.   Sure.



           14      Q.   First you mentioned Ed Leiter.  Just for the



           15  purposes of the record.  He's a Maricopa County deputy



           16  county attorney at the time?



           17      A.   Correct, yes.



           18      Q.   At that time, during this February 2021,



           19  March 2021 time frame, was he working in the FRB?



           20      A.   No, he was not.



           21      Q.   Had he previously worked in the FRB?



           22      A.   I don't -- I don't believe he -- no.  I don't



           23  believe he was ever in FRB, no.



           24      Q.   So he was brought in from another division?



           25      A.   Correct.  He would have been under Special
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            1  Prosecution team, and I believe at the time he was bureau



            2  chief of the sort of white collar cybercrime bureau.  But



            3  that bureau also does handle -- usually it's cases -- sort



            4  of specialty-type cases.  It kind of used to be called



            5  Special Crimes.



            6      Q.   Neha Bhatia, was she an FRB attorney at the time?



            7      A.   No, she was not.



            8      Q.   What division did she get called from?



            9      A.   She was in the same bureau as Ed.



           10      Q.   You said that there was a trial group prosecutor



           11  that spent a lot of time with your group also.  Who was



           12  that trial group?



           13      A.   That was Suzie Caughlin and -- and at this time I



           14  think almost all of our discussions, at least -- I'm



           15  sorry -- with Suzie, I believe, was over the phone or



           16  perhaps maybe email, things like that.



           17      Q.   When you -- is it safe -- is it fair to call your



           18  Ed, Neha, and yourself, your "group" or your "committee"?



           19  I don't know what term you like using.



           20      A.   I'm not sure what we really called ourselves.  We



           21  were just a group of people that were tasked to review



           22  these protest cases and make decisions.  Some of them



           23  ended up going to a more formal incident review.  A lot of



           24  them, you know, were simply resolved among us, discussing



           25  it, making sure that we got the right decision, making --
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            1  you know, like, for example, Suzie Caughlin would say,



            2  "I'm inclined to turn this down," you know, or "Give me a



            3  call."  You know, we'd talk about it.  I'd go into the



            4  case and look at it and say, "Yeah, I agree.  I think this



            5  is better prosecuted as a misdemeanor," things like that.



            6      Q.   Did you have access to support staff in your



            7  efforts to review these FRB cases?



            8      A.   Yes.  I mean, I -- you know, to the extent that



            9  we needed paralegal support or anything like that, we



           10  could use I believe the paralegals who were in FRB.  I



           11  know like on, for example, the October 17th case, I worked



           12  with the paralegal who had originally been assigned to



           13  that case.



           14      Q.   Did your group have access to secretarial staff?



           15      A.   So, like, I guess our group didn't have any staff



           16  that was specifically assigned to us as a group.  It would



           17  basically be if I needed something, I would probably ask,



           18  you know, whoever I thought might be willing to help.



           19  Yeah, so I guess it wasn't like -- we weren't a new bureau



           20  or anything.  We were just a group of people that were,



           21  why don't you guys review these cases and go through them



           22  carefully.  And then when you -- and if you need help from



           23  paralegal staff, you know, you can rely still on the FRB



           24  staff, if necessary.



           25      Q.   You testified that you were reviewing both
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            1  submittals and filed cases.  I know what filed cases are.



            2           What are submittals?



            3      A.   So submittals are, you know, the standard way



            4  that our office gets a felony case is that whether



            5  somebody is arrested or being investigated and not



            6  arrested, in order for a felony to get charged, it's --



            7  the decision has to be made by a prosecutor on a felony



            8  case.  Unlike misdemeanors, I talked about last time, it's



            9  possible that you can have a citation.



           10           So the way that that happens is law enforcement



           11  will put together a packet that will contain the police



           12  report, as well as some checklists, a general probable



           13  cause statement and some other documents.  They submit it



           14  to us.  And then it gets assigned to a prosecutor for



           15  review.



           16      Q.   You referred to probable cause affidavit.  Are



           17  those also referred to as "Form 4 affidavits"?



           18      A.   Correct, yes.



           19      Q.   Moving forward with your process, so was there



           20  some way -- you had been provided the universe of cases



           21  that Mr. Vick wanted you to review; correct?



           22      A.   Yes.



           23      Q.   And those included both filed cases and



           24  submittals; correct?



           25      A.   Correct.





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                       42







            1      Q.   How did you decide who would investigate which --



            2  which particular offense?



            3      A.   I think by the time that happened, some of the



            4  filed cases, more or less, had already been assigned; you



            5  know, the ones that I mentioned earlier as it relates to



            6  Ed and Neha.  Like, for example, there was a large, sort



            7  of -- yeah, some of the -- well, I shouldn't say some of



            8  the summer cases that had already been filed, as well as



            9  one from October, prior to October 17th, had been assigned



           10  to Ed and Neha.



           11           The other ones, I really can't remember if it was



           12  among the group, you know, certain prosecutors volunteered



           13  to review certain submittals.  I don't think there was



           14  any -- I don't know that there was a method necessarily to



           15  assigning other than just workload.



           16      Q.   Once you receive the case, what did you do?



           17      A.   Which case?



           18      Q.   Let's just -- just generally when you would pick



           19  up the filed case or a submittal, what was your process?



           20  What -- of review.  What did you do?



           21      A.   Well, I guess the best example would be the



           22  October 17th case.  You know, I mean, I'm now going to,



           23  again, review reports, I'm going to review photographs,



           24  I'm going to review video, and then -- and then of course



           25  I'm going to go farther, if necessary.
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            1           The October 17th case involved a lot of sort of



            2  follow-up investigation.  But on a submittal case, for



            3  example, you know, it's sort of a less complex case.  It's



            4  going to be review the reports.  Review any body camera,



            5  to the extent that it exists.  And then just sort of do



            6  that evaluation of, you know, whether or not there's any



            7  reason to reduce the charges, dismiss the charges, make a



            8  plea offer, move forward with the charges.  But it's the



            9  totality of the circumstances and -- and just evaluating



           10  it.



           11      Q.   After evaluating the -- well, strike that.



           12           Did your review also include reviewing the



           13  existing PbK records?



           14      A.   Yes.  Well, like a lot of the PbK records is



           15  going to be the police reports, photographs, if they've



           16  come in and they've now been disclosed to the defense.



           17  Yeah, I mean, there's a number of different pieces of



           18  information that can come in, that we can access through



           19  PbK once it's uploaded.



           20      Q.   And you had access to all of the records for the



           21  individual cases?



           22           THE COURT:  I think this has been covered both



           23  yesterday and today.



           24           MR. HENLEY:  Judge, I agree except that we're



           25  talking about his review process, which has been alleged
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            1  to have been politically motivated.



            2           THE COURT:  Well, he talked about the PbK records



            3  yesterday.  He talked about how he initially didn't have



            4  access, that he later got access, and he was able to



            5  review them.



            6           So I just think we're covering a lot of detail



            7  that has been covered.



            8           MR. HENLEY:  Okay.



            9  BY MR. HENLEY:



           10      Q.   Was your review of any of the submittals for



           11  filed cases influenced in any way by politics?



           12      A.   No.



           13      Q.   What was your goal in reviewing the cases?



           14      A.   Basically make sure that we got it right on each



           15  individual case.  Every case has its own set of facts.



           16      Q.   In reviewing any of the filed cases, did you make



           17  any recommendations through the IR process to continue



           18  felony prosecutions?



           19      A.   Yeah.  So there were a number of different cases.



           20  The incident -- when it comes to -- there were a couple of



           21  cases where we did continue felony prosecution that did



           22  not need to go to incident review, and it was unrelated to



           23  any of the folks that kind of come up in this issue.



           24           Then there were, as it relates to the



           25  October 17th case, you know, after I had continued to
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            1  review the case and sort of figure out the history of what



            2  happened and trying to balance all of the different



            3  interests on, you know, the -- whether it's public safety



            4  interest, interests, you know, in abiding by the law



            5  versus the things that had now already happened, my



            6  recommendation on the October 17th case was initially that



            7  we proceed with prosecuting misdemeanors and at least, you



            8  know, consider whether one or two be looked at for



            9  resisting arrest, but not as a felony -- as a misdemeanor.



           10      Q.   What were the other misdemeanor charges that you



           11  recommended to the IR members?



           12      A.   So my recommendation, if I recall correctly, was



           13  that disorderly conduct I felt was appropriate as well as



           14  obstructing a public thoroughfare.  I did also consider



           15  the misdemeanor of failure to obey a police officer, but I



           16  really had some questions about whether that would be a



           17  redundant charge.



           18      Q.   Was there any recommendation that the



           19  October 17th protesters be prosecuted as felony offenders?



           20      A.   Not from me, no.  I -- I did not believe that, at



           21  that point, they should -- that there should be a felony



           22  charge brought.  Again, there was one individual who



           23  definitely I felt resisted arrest and had met the elements



           24  of a felony.  But I just felt given the totality of the



           25  circumstances, it would be better to be prosecuted as a
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            1  misdemeanor, if we were to do that.



            2      Q.   Who was that October 17th protester that you



            3  thought might qualify for a felony resisting arrest?



            4      A.   I hope I'm not getting it wrong, but I think it



            5  was a Mr. Aderholdt, because the video had shown him



            6  really, you know, resisting the arrest, and that's my



            7  recollection.  I have not watched the body cam recently,



            8  but I think that was the one.



            9           And then there was one other person who I felt,



           10  from looking at the body cam, I felt confident that we



           11  could show sort of the passive resistance, because there



           12  was this technique where a number of them had linked



           13  themselves to resist the arrest, but I felt, you know,



           14  that that would be better looked at as a misdemeanor, if



           15  we were to go forward.



           16      Q.   Did any of your group's review of police



           17  submissions result in a recommendation of felony charges?



           18      A.   Not -- so not that I recall.  My belief is that



           19  none of them resulted in recommendation -- none of the



           20  submittals resulted in a recommendation for felony



           21  charges.  Again, there was -- there were a couple of



           22  felony charges that I had taken over that were unrelated



           23  to the group that I guess we're generally talking about



           24  today.



           25      Q.   Did any of the police submissions that you
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            1  believed might qualify for misdemeanor consideration get



            2  prosecuted by the Maricopa County Attorney's Office?



            3      A.   I don't believe so.  Like, in other words, we're



            4  talking about the cases that were submitted to us that had



            5  not yet been charged.  I think all of them were either



            6  going to be a turndown or a refer to the city for



            7  misdemeanor.



            8      Q.   When you say "turndown," that's a decision not to



            9  pursue any criminal charges?



           10      A.   That's correct, yes.



           11      Q.   When -- what was your process in transferring the



           12  cases that you reviewed, the submittals, to the city



           13  prosecutor's office?



           14      A.   So that process is handled by support staff.  You



           15  know, the decision is made by a prosecutor.  And, again,



           16  when it came to these submittals, it was more so than a



           17  trial prosecutor, but I would review it and either agree



           18  or disagree or have some questions.



           19           But then, ultimately, our office would end up



           20  sending it back to the agency -- you know, I don't want to



           21  get this wrong.  I think the process is it goes back to



           22  the agency and then that agency, such as Phoenix or Tempe,



           23  will then submit it to themselves to the municipal



           24  prosecutor.



           25      Q.   Once you turned down a case or submitted it for
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            1  misdemeanor consideration, that was the end of your



            2  involvement in reviewing that particular case; correct?



            3      A.   Yeah.  And, generally, at least that's -- it's



            4  over for us.  Once we've made our decision that -- you



            5  know, our decision is referred to the city for misdemeanor



            6  prosecution, it's going to go back to the agency so the



            7  police agency can see what our decision was, and we're out



            8  of it.



            9           It may end up getting resubmitted later if



           10  there's additional evidence to support a felony charge.



           11      Q.   You testified earlier that your original



           12  recommendation to your IR review team for the October 17th



           13  case included the possibility of pursuit of misdemeanor



           14  considerations.  Did you maintain that position throughout



           15  your review?



           16      A.   Well, the position changed.  You know, I think we



           17  kind of adjust and we always sort of balance the various



           18  factors.  And so while I have the opinion that I felt that



           19  looking at the totality, you know, that there were issues



           20  with -- there were problems.  And I knew that I just



           21  looked at as there should be accountability all the way



           22  around.  If a police officer did something wrong, the



           23  police officer should be accountable.  If anybody in our



           24  office did something wrong, there could be accountability.



           25  There's a process for that.
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            1           As to what I was looking at, I still felt at



            2  that -- you know, by March and April, that there should be



            3  accountability for what happened in terms of like the 30,



            4  35 minutes of, you know, disobeying police.



            5           However, ultimately it was -- we did dismiss with



            6  prejudice the October 17th case.  You know, so all --



            7  against everybody.  So -- and my opinion did change by the



            8  time we did that.



            9      Q.   Were any of your recommendations of the



           10  submittals or filed cases due to a personal animus against



           11  Ms. Sponsel?



           12      A.   No, not at all.



           13      Q.   How long did your review take?



           14      A.   So for the October 17th case?



           15      Q.   Let's start with the October 17th case.



           16      A.   That was an extraordinarily long review in the



           17  sense that I really needed -- I wanted -- it was important



           18  to me to find out the genesis of how the gang charge --



           19  why it is that there was this belief that this group met



           20  the definition of a criminal street gang.  Where did it



           21  come from?



           22           And so that involved a lot of research, research



           23  in particular on Riley Behrens, getting additional video



           24  from the Gilbert Police Department, getting also -- just



           25  researching credibility issues with the Tempe Police
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            1  Department and getting more reports.



            2           Also, a lot of carefully watching body cam more



            3  than once.  Of course, there was a lot of officers that



            4  were involved, and the process went on for a long time.



            5  So you have each officer may have three or four different



            6  body cam recordings, recordings, for example, of while



            7  they're following the protesters.  That could be, you



            8  know, 30 or -- plus minutes.  Body cam from while they're



            9  interacting with the arrestees at the police station.  And



           10  then shut off and then brought on again.



           11           There were a lot of small details that I really



           12  wanted to capture.  So it just involved just hours and



           13  hours of researching.



           14           And then there was, of course, the effort to --



           15  I, you know, was involved in in responding to the motions



           16  to dismiss with -- with prejudice because my belief is



           17  that it was still fair and appropriate to at least have



           18  the option to bring misdemeanor charges against them,



           19  against these, -- you know, excluding Ryder Collins,



           20  against the others at some point.



           21           So that took a lot of time to -- you know, engage



           22  in that litigation as well.  That's just an example.



           23      Q.   When did your review of the filed cases and



           24  submittals regarding protester cases, when did that



           25  formally cease?
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            1      A.   Well, that's a good question.  I guess I'm going



            2  to generally say around July of -- I think July of 2021



            3  because, if you recall, I still had the Suvarna Ratnam



            4  August case, I guess we'll call it the umbrella's case,



            5  and I had already filed a motion to reduce the charges



            6  because of some of the investigation that we had done.



            7           And then, in addition to that, I actually -- we



            8  ended up getting some additional video.  We had body cam



            9  video, but we ended up getting video that we didn't have.



           10  I found out about it from the news.  And then I contacted



           11  the defense attorney, and he was able to get me some



           12  additional cell phone video that required us to review it,



           13  speak with the -- you know, the officers who were



           14  designated victims.



           15           And then we dismissed that, I believe, in July.



           16  So I'm going to say generally around July is when the bulk



           17  of the review ended.



           18      Q.   During your review of the filed cases and



           19  submittals, did you have other prosecutorial duties in



           20  addition to your review of these protester cases?



           21      A.   Yes.  I was the division chief of Training and



           22  Post-Conviction Division, which was a, you know, totally



           23  different division.  So none of these cases would have



           24  ever been my responsibility.  So taking that on, it



           25  took -- it did take me away from my other obligations.
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            1      Q.   Would the same be true for Mr. Leiter?



            2      A.   Oh, I -- you'd have to ask him, but I believe so.



            3      Q.   They were from a different division; correct?



            4      A.   Yes.  I'm sorry, yes.  Ed Leiter was also from



            5  Special Prosecution II.  I was from Training and



            6  Post-Conviction.  These cases were coming out of Special



            7  Prosecution I, which had the FRB bureau.



            8      Q.   How did the absorption of these filed cases and



            9  submittals -- strike that.



           10           How did the -- your review of the filed cases and



           11  submittals impact your caseload?



           12           MR. CALDERON:  Objection.  Asked and answered.



           13           THE COURT:  Sustained.



           14  BY MR. HENLEY:



           15      Q.   Were you able to prosecute other cases in a



           16  manner that you typically prosecute them during this



           17  period?



           18      A.   I mean, I wasn't able to give as much attention



           19  to a number of my other responsibilities; in particular, I



           20  think my supervision responsibilities.  You know, I didn't



           21  have as many opportunities to meet with the bureau chiefs



           22  that I supervised.  I didn't have -- it made it -- it



           23  certainly was a strain on me trying to work on reviewing



           24  special actions coming out of the Appeals bureau,



           25  petitions, you know, for post-conviction relief.  Those
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            1  are just examples of the things that -- you know,



            2  necessarily I'm reviewing these protest cases and involved



            3  in that; there's only so many hours in the day.



            4           So while I -- I know that it impacted my



            5  availability and my ability to work on those other cases.



            6  I still did my best to make sure that I attended to those



            7  duties.



            8           MR. HENLEY:  Judge, I have no further questions



            9  at this time.



           10           THE COURT:  Cross-examination.



           11           MR. CALDERON:  Yes, Your Honor.



           12           With the Court's permission, I'd like to take a



           13  five-minute break, either now, in about 15 minutes or so.



           14           THE COURT:  Can we wait 15 minutes and do that.



           15  That'll just break up the morning, unless it's urgent.



           16           MR. CALDERON:  I -- I'm going to do my best.



           17           THE COURT:  No.  Let's take a break, then.  You



           18  look a little worried.



           19           MR. CALDERON:  Thank you.



           20           THE COURT:  All right.  It's 10:35.  Let's



           21  reconvene at 10:45.



           22                           (Recess)



           23           THE COURT:  All right.  We're back from the



           24  morning recess.



           25           And, Mr. Calderon, you may commence your
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            1  cross-examination of Mr. Green.



            2           MR. CALDERON:  Thank you, Your Honor.



            3           And thank you to the tribunal for that recess of



            4  personal privilege.



            5



            6                      CROSS-EXAMINATION



            7  BY MR. CALDERON:



            8      Q.   Mr. Ryan [sic], we've met each other before, have



            9  we not?



           10      A.   That's correct, yes.



           11      Q.   I took your deposition?



           12      A.   Yes, you did.



           13      Q.   And we probably met someplace else, we both said



           14  to each other; right?



           15      A.   We may have, yes.  I just couldn't remember.



           16      Q.   Yeah.



           17           I want to ask you about some of these meetings



           18  that you testified to.  You said that there was a meeting,



           19  the first meeting you had of the group to review things,



           20  was Clint Davis in that meeting?



           21      A.   The first meeting on October 30th?



           22      Q.   Yes.



           23      A.   No, he was not.



           24      Q.   Okay.  A person you did not mention yesterday in



           25  the first meeting -- I think, was the meeting.  Jennifer
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            1  Liewer was in that meeting, was she not?



            2      A.   Yes.  I didn't mention her?



            3      Q.   No, I don't think so.



            4      A.   I apologize.



            5      Q.   No.  That's okay.



            6           And what is Jennifer Liewer's law enforcement



            7  expertise?



            8      A.   She doesn't have any, like, training or law --



            9  expertise in terms of training.  Just I suppose whatever



           10  she learned while on-the-job in our office.



           11      Q.   Is she in charge of public relations?



           12      A.   She was the public information officer at that



           13  time.



           14      Q.   Okay.  Why would --



           15      A.   Or communications director.



           16      Q.   Communications.



           17           Why would you have a public relations



           18  communications person involved in the decision-making over



           19  whether a case was valid to be charged or not?



           20      A.   Well, I think when you -- we discussed this at



           21  our deposition.  You know, she's part of the executive



           22  team, and, you know, sometimes there's a real benefit to



           23  getting sort of a nonlawyer's perspective.  She didn't



           24  have any final decision-making authority or anything like



           25  that, but I think, over time, she had demonstrated that
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            1  she had pretty good judgment; asked questions that were



            2  pertinent; sometimes brought up things that just we, as



            3  prosecutors, didn't think about.



            4           There's another aspect that -- you know, it's



            5  important for our office to obviously communicate to the



            6  public, and if she's the one who is going to be making



            7  those communications, it's important for her to have -- to



            8  know what the rationale is behind certain decision-making.



            9      Q.   As --



           10      A.   The decisions that are made.



           11      Q.   Thank you.



           12           As of the time of your deposition, I think I



           13  looked up Ms. Liewer's qualifications, and it said she was



           14  trained in event planning.



           15           Did your meeting in any way talk about planning



           16  an event, a soiree, or a conference of some sort?



           17      A.   No, it did not.



           18      Q.   Okay.  You exchanged texts with Jennifer Liewer,



           19  did you not?



           20      A.   I did, yes.



           21      Q.   And you exchanged texts about this case; correct?



           22      A.   Yes.



           23      Q.   And you exchanged texts about Vince Goddard;



           24  correct?



           25      A.   Yes.
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            1      Q.   And they were not very complimentary of



            2  Mr. Goddard, were they?



            3      A.   Well, just to be clear, I don't think that any of



            4  my statements -- I don't recall if my statements were not



            5  complimentary.  But, yes, I know what you're referring to.



            6      Q.   Okay.  So there were derogatory comments in your



            7  exchanges with Ms. Liewer?



            8      A.   I believe it was, you know, why is Vince



            9  posturing.  Is that what you're referring to?  And then



           10  he's being dramatic.  Is that what you're referring to?



           11  Yeah.



           12      Q.   Right.



           13           So one of the people in the meeting, Jennifer



           14  Liewer, was in real time texting you about the meeting,



           15  and she was critical of Mr. Goddard; correct?



           16           MR. HENLEY:  Judge, I'm going to have to object.



           17  I don't see the relevance of this line of questions.



           18           THE COURT:  I'm going to give Mr. Calderon a



           19  little bit of latitude.



           20           MR. CALDERON:  Your Honor, this is the last



           21  question.



           22           THE COURT:  (Indiscernible) tie it together.



           23           MR. CALDERON:  On this topic.



           24           THE WITNESS:  I'm sorry.  I think it's fair to



           25  say that -- I mean, I don't know that it was, like,
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            1  vitriolic, but it was, fair to say, somewhat critical,



            2  yes.



            3  BY MR. CALDERON:



            4      Q.   Okay.  Now let's talk about the second meeting.



            5  The second meeting, Jennifer Liewer was in the second



            6  meeting; correct?



            7      A.   We're now talking about the February 12th



            8  incident review?



            9      Q.   Yes, sir.



           10      A.   That's correct, yes.



           11      Q.   Okay.  But in this meeting, Clint Davis was



           12  present as well?



           13      A.   That's correct.



           14      Q.   You characterized him as Clint Davis, a gang



           15  expert; correct?



           16      A.   That's correct, yes.



           17      Q.   What makes him a gang expert?



           18      A.   Oh, I mean, he has a lot of training and



           19  experience, years of experience with the Phoenix Police



           20  Department, working in the gang enforcement unit.  And



           21  then after that, he worked for the sheriff's office.  I



           22  think he continued to do some -- some -- he did continue,



           23  I believe, to kind of look at gang-related cases.  So, I



           24  mean, he is an expert.



           25      Q.   And isn't it true that it was his opinion that
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            1  this was correctly charged as a gang case?



            2           MR. HENLEY:  Objection to the extent it calls for



            3  a legal conclusion.



            4           THE COURT:  Overruled.



            5           THE WITNESS:  That -- yes, that was his opinion.



            6  BY MR. CALDERON:



            7      Q.   The first meeting that you testified about



            8  having, Allister Adel was the county attorney at the time;



            9  correct?



           10      A.   Yes.  She was the county attorney during both the



           11  October 30th meeting, although not present, and then also



           12  at the February 12th meeting where she was present, yes.



           13      Q.   I want to make sure -- thank you.



           14           I want to make sure I got this right.  It's my



           15  understanding that she ultimately said dismiss the charges



           16  without prejudice; correct?



           17      A.   You say ultimately.  I guess there's two



           18  different -- on February 12th, ultimately, that day,



           19  dismiss all the charges without prejudice.  And then in



           20  June, as it relates to the October 17th case, dismiss the



           21  remaining charges with prejudice.



           22      Q.   It was still Allister Adel giving those orders in



           23  June?



           24      A.   That is correct, yes.



           25      Q.   Okay.  And how did she communicate that with you?
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            1      A.   Which decision?



            2      Q.   The latter.



            3      A.   The latter being in June.  My recollection, and



            4  it's not perfect on this, is that I was -- I went up to



            5  the sixth floor prior to going to what would have been an



            6  oral argument in front of Judge Ryan-Touhill, and I wish I



            7  could remember exactly who was there.  I think Ken -- I



            8  think it was Ken Vick, Allister, Ed Leiter might have been



            9  with me, and there might have been one or two others.  I



           10  don't believe Jennifer Liewer was there.  But that's -- my



           11  recollection is that's when she said, let's just -- at



           12  this point, let's just dismiss it with prejudice.



           13      Q.   Let's talk about the umbrella.



           14      A.   Sure.



           15      Q.   And I aver to the court, learned colleague across



           16  the way, and to you, that the nomenclature for the



           17  umbrella, the end -- the thing at the end, I forgot what



           18  you called it, the --



           19      A.   The Mary Poppins?



           20      Q.   The -- the wanky part.  You called it the "wanky"



           21  part of the umbrella.



           22      A.   Did I call it that?



           23      Q.   Yeah.  But that's okay.  It's fine.  I would have



           24  called it wanky too.



           25           It's called a tip.
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            1      A.   Okay.



            2      Q.   The tip of the umbrella.  I looked it up, so?



            3      A.   All right.



            4      Q.   So let's talk about the tip -- the tip of the



            5  umbrella.



            6           Did you see any photographs that had sharpened



            7  tips of umbrellas?



            8      A.   In the photographs of the umbrellas?



            9      Q.   Yeah.



           10      A.   Make sure I understand.



           11           Did I see any sharpened tips?



           12      Q.   Tips that were -- tips that were not -- that



           13  would not look like it was the manufacturer's intent?



           14      A.   Yeah.  I did not see any tips that appeared to be



           15  modified beyond what did manufacturer did.  I did not see



           16  that.



           17      Q.   We're going to direct you to Exhibit --



           18  Exhibit 120.



           19      A.   120.  Okay.  I see 120.  Appears to be the



           20  PowerPoint?



           21      Q.   Well, actually --



           22      A.   There's something stuck in here.  Yes, I see --



           23      Q.   Well, that something we'll go to next.



           24      A.   Okay.



           25      Q.   The Exhibit 120 has the word scene, s-c-e-n-e, up
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            1  in the left-hand corner.  That's not it.



            2      A.   Oh, I'm sorry.



            3      Q.   It's 120.  It's in the book right there.



            4      A.   I'm on 120.  And it's -- you want to see what I



            5  have?  It starts out with the -- it appears to be a



            6  PowerPoint.



            7      Q.   It's toward the end of the PowerPoint.



            8      A.   Okay.  Give me a second.



            9           Oh, I see what you're looking at now, yes.



           10      Q.   That was the -- the photograph that you saw;



           11  correct?



           12      A.   I've seen this photograph before.  I saw a number



           13  of other photographs.



           14      Q.   Was that the photograph that you reviewed when



           15  you -- in reference to your testimony here that you didn't



           16  see any sharpened tips?



           17      A.   This would have been -- I reviewed multiple



           18  photographs of umbrellas, because they took more than one



           19  photo.



           20      Q.   Right next to it, inserted in the book, and you



           21  pulled it out earlier --



           22      A.   This?



           23      Q.   -- was this.  That is an uncropped version of the



           24  same photo.  Can you compare them?



           25      A.   Yeah.  I mean, it's showing some of the same --
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            1  it does appear to be the same photograph, that's correct,



            2  just a cropped version.



            3      Q.   And isn't it true that the uncropped version has



            4  an umbrella with a very pointed tip?



            5      A.   Well, it has a -- it looks like it has a -- yeah,



            6  it has a -- I guess it's fair to say it has a pointed tip



            7  that did not appear to me to be modified.  It's just a --



            8  it's a tip.



            9      Q.   So you say that this is -- the manufacturer would



           10  have prepared this umbrella with a -- with a very



           11  sharpened tip?



           12      A.   I -- I mean, it appeared -- I guess what I'm



           13  looking at, it appears to be black, you know.



           14      Q.   Uh-huh.



           15      A.   So it looked -- it looked like from the



           16  photograph that it was still like a rubber -- it was the



           17  rubber tip.  Or I say rubber.  Plastic or whatever it is.



           18  But it -- it didn't look -- I don't see anything that is



           19  telling me it's been modified, like sharpened and changed.



           20      Q.   Would you compare and contrast that to the



           21  umbrella that is at the bottom of the page, at the



           22  forefront.  Bottom of the same photo --



           23      A.   And I'm -- is it okay if I hold it up?  Are you



           24  talking about this one?



           25      Q.   Yes.
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            1      A.   Yes.



            2      Q.   Would you compare that tip to the, I'll call it,



            3  needle-like tip on the other.



            4      A.   Yeah.  I mean, I can -- and I can see that



            5  this -- this tip, the other one, is definitely thicker.  I



            6  mean, that is something that -- I remember seeing this and



            7  I remember thinking, okay, is this modified?  And I



            8  didn't -- it didn't appear to be modified.  And then I was



            9  never presented with any evidence that -- that somebody



           10  actually took --



           11      Q.   Okay.  The question was for you to compare.



           12      A.   Sorry.



           13      Q.   And I think you answered it.



           14      A.   Okay.  Thank you.



           15      Q.   Thank you so much.



           16           We broke yesterday in the middle of your



           17  testimony; correct?



           18      A.   I think it was Tuesday.



           19      Q.   Tuesday.  I'm sorry.



           20      A.   Yes.



           21      Q.   Tuesday.  We're working every day.



           22      A.   It's okay.



           23      Q.   Everybody in the room is working every day.



           24           Do you have a lawyer advising you in this case?



           25      A.   No.
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            1      Q.   Okay.  Well, I don't want to invade any



            2  attorney-client privilege with a question, but did you



            3  speak to anybody about your testimony here in between when



            4  we recessed on Tuesday and now?



            5      A.   Well, I mean, I just spoke with the bar,



            6  scheduling, and then answering a few questions to make



            7  sure that we understood what the facts are.



            8      Q.   Well, what were those questions?



            9      A.   Well, I mean, I don't remember every single



           10  question.  But one, for example, would be the process that



           11  I talked about where Ken Vick had asked us to -- you know,



           12  sort of create this team or where he created -- wanted us



           13  to create a team and review submittals.  I suppose -- I'm



           14  trying to think of what -- I know there was other facts.



           15  I just can't think of them right now.



           16      Q.   Did you talk to them -- you said you just talked



           17  to them --



           18      A.   Oh, I'm sorry.  I think I also mentioned in my



           19  deposition I had reviewed the deposition, and there was



           20  a -- you know, a typo where it said -- instead of line



           21  attorneys, lying attorneys.  And then there was one where



           22  I had -- there was a -- between you and I, we were talking



           23  about whether it was a cell phone versus a home phone.



           24  And I -- I let them know that I don't know what my brain



           25  was thinking, but it would have to be a cell phone,
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            1  because it was texting.  So there were some of those



            2  things.



            3      Q.   And did you have just one conversation with the



            4  bar, or did you have several?



            5      A.   Oh, since -- since my testimony?



            6      Q.   In between -- between Tuesday, when we recessed,



            7  and this morning's testimony?



            8      A.   Well, it was more than one.  Two or three.



            9      Q.   Okay.  Were they in person?



           10      A.   No.



           11      Q.   Okay.  And were they telephonic?



           12      A.   Yeah, telephonic.



           13      Q.   Did you exchange any emails?



           14      A.   I think -- other than, like, are you in right



           15  now?  You know, I did -- like, for example, I did reach



           16  out to them to, you know, let them know about certain



           17  things that I figured might be pertinent that might be



           18  asked about, things like that.



           19      Q.   So you were --



           20      A.   Things about --



           21      Q.   Why would you call them -- I mean, why would you



           22  communicate with them to let them know what would be



           23  pertinent?



           24      A.   Well, because I wanted to make sure, since



           25  they're the ones that are presenting the case, that --
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            1  that the testimony, that what I'm bringing out, what's



            2  coming out, is accurate.



            3      Q.   Did they in any way coach you on what to say?



            4      A.   Not at all.  Not --



            5      Q.   Did you have?



            6      A.   In fact, the opposite.



            7      Q.   Did you have any -- oh, the opposite.  Explain



            8  what the opposite was?



            9      A.   Mr. Henley said, "Your testimony is your



           10  testimony.  And you answer it how you feel comfortable."



           11  You know, something -- I'm paraphrasing.  I don't know if



           12  those were the exact words.



           13      Q.   No.  That's my knowledge of Mr. Henley.  So, yes,



           14  thank you very much.



           15      A.   Yeah.



           16      Q.   In your deposition, you testified you only viewed



           17  dozens of the videos; correct?



           18      A.   I think -- if you asked -- I think you asked me



           19  to estimate.



           20      Q.   Yes.



           21      A.   And I wanted to be careful.  So, yeah, at least



           22  dozens, yeah.



           23      Q.   Do you know how many videos there were?



           24      A.   Body cam videos?



           25      Q.   Videos that -- that a prosecutor would review.
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            1      A.   Oh, god.  I mean, in this case, I think over a



            2  hundred and -- you know.  And just so you know, in



            3  hindsight, I think I probably -- I would not be surprised



            4  if I actually did review, I don't know, if not all of



            5  them, almost all of them.



            6      Q.   Okay.  If I were to tell you that there's over



            7  150, would that be reasonable?



            8      A.   No.  I think that's correct, actually.



            9      Q.   And I -- that's my -- my count and I was lousy at



           10  math, so.



           11      A.   Me too.



           12      Q.   So there's that.



           13           Do you believe you reviewed all 150 videos?



           14      A.   I believe that I -- I believe I reviewed either



           15  all of them or almost all of them.  And then certain



           16  videos I would have reviewed multiple times because they



           17  were very pertinent.



           18      Q.   Over what period of time?  How many -- how many



           19  days, weeks, hours, over what period of time did you



           20  review these?



           21      A.   My review -- well, the beginning of my review



           22  would have been when I got access to the case, at least



           23  February 8th.  I can't remember if I reviewed body cam on



           24  that day, but I may have.  And then I think it's fair to



           25  say that I stopped reviewing those body cams at least in
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            1  terms of preparation for my review of the case when it was



            2  dismissed with prejudice in June.  So that period of



            3  February 8th to early June.



            4      Q.   About five months, over five months?



            5      A.   Around there, yes.



            6      Q.   Okay.



            7      A.   Wait.  Let me do the math.  Yeah, February,



            8  March, April, May.



            9      Q.   I'm guessing?



           10      A.   Yes, yes.



           11      Q.   Once again, my math is not good.  So please



           12  double-check.



           13           So over five months you reviewed these videos;



           14  correct?



           15      A.   That's correct.



           16      Q.   Isn't it true that five months is a lot longer



           17  time than a line prosecutor would have to review videos,



           18  particularly to review 150 videos, particularly with a



           19  10-day deadline in order to protect the defendants'



           20  rights?



           21      A.   Can you rephrase that?



           22      Q.   Is it possible to review the 150 videos within



           23  the 10-day time frame that a prosecutor has in order to



           24  evaluate the case to move forward?



           25      A.   I think I know -- tell me if -- I'm going to
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            1  rephrase what I think you're asking.



            2      Q.   Go right ahead.



            3      A.   If you have, let's say, grand jury set within



            4  those -- the probable cause determination required within



            5  10 days, is it feasible to review that many body cam



            6  videos?  No, it's not feasible to review that many body



            7  cam videos.



            8      Q.   So it --



            9      A.   Unless -- I mean, no, it's not feasible.  It's



           10  just not.



           11      Q.   So it's safe to say that, based on what your



           12  testimony is -- and correct me if I'm wrong -- that it's



           13  reasonable for a prosecutor, based on their caseload,



           14  based on their personal life, not to review every single



           15  video in that short time frame that you have to work under



           16  because of the constitutional protections; correct?



           17      A.   So that is correct if you must work under that



           18  time frame.



           19      Q.   Okay.



           20      A.   It is not possible to review that many videos.



           21  And it is also common for a prosecutor to not be able to



           22  review every single body cam video in a complex case prior



           23  to grand jury, again, with the caveat of if you must



           24  present by that time period.



           25      Q.   So in -- so just to close up this area.
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            1      A.   Yes.



            2      Q.   So you had a lot more time to review these videos



            3  than April Sponsel had when she was reviewing them at the



            4  onset of the case; correct?



            5      A.   At the onset of the case, prior to grand jury,



            6  yes, I had more time.



            7      Q.   Okay.  Did you have a conversation with an



            8  officer named Ben Moore regarding the decision to dismiss



            9  the protest cases?



           10      A.   Yeah -- um, yes.  I mean, I don't know that I had



           11  a conversation with Ben Moore -- oh, wait.  Yeah, after



           12  the dismissal without prejudice, correct, yes.



           13      Q.   Who is Ben Moore?



           14      A.   He was a lieutenant in the -- I forgot the exact



           15  name.  It was downtown operations unit or -- it was



           16  essentially the group that's responsible for responding to



           17  the, you know, security downtown and protests, things like



           18  that.



           19      Q.   Would that be City of Phoenix police?



           20      A.   Yes, it would be, yes.



           21      Q.   And you testified earlier about the federal --



           22  somebody from the Federal Bureau of Investigation being



           23  involved, also Mesa police.  So am I to draw the



           24  conclusion that relative to these -- to these -- these



           25  riots or these protests, that there were -- there was an
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            1  interdisciplinary group of law enforcement agencies



            2  collecting intelligence?



            3      A.   I -- yeah.  I think that's fair to say.  I



            4  don't -- you know, how -- how well they communicated is a



            5  little bit -- that's a different issue.



            6      Q.   Yeah.  I'm not --



            7      A.   But, yes, yes, it's fair to say that you had



            8  different police agencies that were trying to figure out,



            9  you know, who's going to be showing up at these events.



           10  Is there going to be a danger to them?  So they would have



           11  to kind of collect general information, and they were



           12  sharing information.



           13      Q.   So when you let Ben Moore know that the case was



           14  going to be dismissed, I think you said without prejudice,



           15  what was his reaction?



           16           MR. HENLEY:  Objection.  Relevance.



           17           THE COURT:  What is relevant about that?



           18           MR. CALDERON:  Well, Mr. Moore was one of the



           19  people that -- upon whose opinion my client relied, and --



           20           THE COURT:  Yeah, and I think --



           21           MR. CALDERON:  -- so it goes to her state of



           22  mind.



           23           THE COURT:  I certainly can understand your



           24  client testifying about reliance on him, but I'm not sure



           25  that this witness -- we're also getting into hearsay.
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            1           I'm going to sustain the objection to the pending



            2  question.



            3           MR. CALDERON:  All right.



            4  BY MR. CALDERON:



            5      Q.   Is it my understanding that your testimony here



            6  today was that Allister Adel dismissed the case for



            7  insufficient reasonable likelihood of conviction?



            8      A.   Are you talking about the dismissed without



            9  prejudice on February 12th?



           10      Q.   Yes.



           11      A.   Yeah.  I mean -- and I say that because we had --



           12  we had the -- you know, the incident review, and we looked



           13  at the strength of the evidence as to the felony charges.



           14  And the consensus was is that there was not a reasonable



           15  likelihood of conviction on the felony charges.



           16           There was discussion about how, yeah, there are



           17  these misdemeanors, but, ultimately, the decision was



           18  made -- and I -- obviously, I can't speak to exactly what



           19  Allister was thinking, but my recollection is that,



           20  generally, it's that we need -- we need to dismiss this



           21  right now and sort of start over and get -- make sure we



           22  have the facts right, if we're going to be bringing



           23  charges in the future.



           24      Q.   And in the process -- in the process of your



           25  career, any prosecutor's career, this sort of thing
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            1  happens, does it not?  This is not, like, Haley's Comet.



            2  I mean, it happens.



            3      A.   That is to say, like a reevaluation of a case?



            4      Q.   Correct.



            5      A.   That's correct, yes.



            6      Q.   Let me ask you a little bit about your testimony



            7  relative to the assisting a criminal street gang.



            8      A.   Yes.



            9      Q.   Statute.



           10           In order for that statute to apply, is it my



           11  understanding that your testimony is that you have to have



           12  evidence that these people participated in previous



           13  felonies?



           14      A.   No.  So you -- you have to be able to show under



           15  the definition of criminal street gang that this is an



           16  association whose members, individually or collectively,



           17  commit felony offenses, preparatory or otherwise.  And so



           18  while you don't have to have felony convictions from -- in



           19  order to prove that this particular group is a gang, most



           20  of the time the gangs that we're dealing with are well



           21  established criminal street gangs and there really is no



           22  question about whether or not they individually or



           23  collectively commit felony crimes.  So you don't have to



           24  have it --



           25      Q.   So --
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            1      A.   But it is certainly going to be important.



            2      Q.   So how do I -- how do I qualify my street gang to



            3  be a street gang if this is going to be our first big



            4  thing, under your analysis?  Is it -- can a street gang



            5  ever become a street gang without having been previously a



            6  street gang?



            7      A.   The answer is yes.  There are instances where,



            8  for example, a group emerges that's new and however under



            9  those -- under the facts of the case itself -- and I'm



           10  just giving this as an example.



           11      Q.   Sure.



           12      A.   Under the facts of the case itself, you may have,



           13  for example, a distinct group and, you know, as they're



           14  being investigated, it's determined that they've done



           15  multiple armed robberies and drive-by shootings.



           16           So as part of the overall evidence in the case,



           17  you have a good track record that this group, this



           18  association, individually or collectively, commits felony



           19  offenses.



           20      Q.   And your interpretation of the statute is there



           21  must be a track record?



           22      A.   No.  I -- sorry.  So I'm not saying --



           23      Q.   And I'm just telling you, I don't practice



           24  criminal law.



           25      A.   Yeah.
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            1      Q.   You -- in your little finger, you know a lot more



            2  than I do in my entire body.



            3           So -- so you're saying usually, I guess, you look



            4  to see if there is some sort of pattern of practice in the



            5  past?



            6      A.   I guess the way I would say it is that the



            7  language of the statute is going to require showing



            8  individually or collectively "commits felony offenses,"



            9  and -- and so while you don't necessarily have to have a



           10  track record, it is going to be extraordinarily important



           11  in terms of persuasiveness.  And not only persuasiveness,



           12  to make sure you got it right, that this group really is,



           13  number one, an association that is associating with one



           14  another; number two, that they really do individually or



           15  collectively commit felony offenses.



           16      Q.   So it's -- so just to try to put a cap on this,



           17  it's my understanding that when you reviewed this -- and



           18  you testified earlier today that you reviewed it and you



           19  didn't see any previous experience as a street gang --



           20  that made you uncomfortable proceeding the way it was;



           21  that's what prompted you to continue to dig?



           22      A.   Well, not necessarily.  So let me -- because the



           23  chronology there, I think, kind of conflated two things.



           24      Q.   Sure.



           25      A.   So is it okay if I explain it?
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            1      Q.   Oh, sure.  Sure.



            2      A.   So initially we have the October 30th meeting.



            3  The information that's being presented, I have no reason



            4  to dispute or disbelieve the information that this group



            5  had communications with each other, had sharpened



            6  umbrellas, had sharpened fingernails, that they had come



            7  together for purpose of assaulting officers.  So there's



            8  this conspiracy to commit aggravated assault.  You know,



            9  I -- I believed the information.



           10           My concern, though, at the time, though, is



           11  that -- you know, I can understand a group, if they -- you



           12  know, if they have this intent on this particular night.



           13  We need to be very careful, though, about labelling a



           14  group a criminal street gang unless we really are sure



           15  that this is a gang.  And a lot of times the way in which



           16  we're sure is that track record, the track record of



           17  individually committing -- individually or collectively



           18  committing felony offenses.



           19           And I go a little bit further.  I know the



           20  statute, the way it can be read -- it can be read very



           21  broadly.



           22           One of the things that I've always thought about



           23  in terms of the gang statute is that you have to look at



           24  what the purpose of the gang statute was.  What conduct



           25  was it intending to meet?  And so I had, you know, very
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            1  grave misgives about, on October 30th, about the gang



            2  statute at that time.  At that time, I did not realize



            3  that other -- what I saw as being core facts turned out



            4  not to exist.  But I was concerned at that time that we



            5  just didn't have enough evidence to show that it was a



            6  criminal street gang.



            7      Q.   And you would have felt better if there had been



            8  evidence of some sort of previous incident where they



            9  acted as a street gang?



           10      A.   Yeah.  I would say multiple.  I would have felt



           11  better if there was, you know, multiple incidents.



           12      Q.   Multiple?



           13      A.   Yeah.



           14      Q.   And in order to charge the street gang, do they



           15  all have to be -- every single person involved, do they



           16  have to be a member of the street gang in order for those



           17  charges to occur?



           18      A.   No.



           19      Q.   Okay.  And the Maricopa County Attorney's Office



           20  didn't create the gang statute, did it?



           21      A.   Well, that's a legislature that passes the laws.



           22      Q.   People we elect; right?



           23      A.   That's correct.



           24      Q.   Wants to be changed -- like you said, you



           25  don't -- you're not comfortable with parts of it, you've
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            1  got to go to the legislature to have it changed; right?



            2      A.   That's correct, yes.



            3      Q.   But it's the law?



            4      A.   It is the law.



            5      Q.   And you and I have to follow the law.



            6      A.   We do, but we -- but as a prosecutor, I also have



            7  to interpret the law.



            8      Q.   Absolutely.  Absolutely.  I'm glad -- I'm very



            9  glad you do.



           10           Umbrellas.



           11      A.   Yes.



           12      Q.   This will be a shock to the tribunal and to my



           13  colleague, but I protested before.  And I never protested



           14  with an umbrella.  And so in preparation of today, I



           15  watched the Reverend Martin Luther King's march -- protest



           16  march on Washington.  I didn't see any umbrellas.  What's



           17  the purpose of an umbrella in a protest?



           18      A.   So.



           19           MR. HENLEY:  Objection, Judge.  That's



           20  speculative.



           21           THE COURT:  Well, if you know, you can answer.



           22           THE WITNESS:  Yeah.  I think I can -- I think I



           23  can answer.



           24           MR. CALDERON:  Sure.



           25           THE WITNESS:  In the context of, like, for
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            1  example, the way -- the modern usage we're seeing.



            2           The umbrellas are part of an overall tactic, you



            3  know, that is consistent with, for example, black bloc,



            4  and it's designed to conceal identity and essentially



            5  prevent identification by police during the course of a



            6  protest.  You know, that's -- I mean, generally is how it



            7  can be used.  That's my understanding.



            8  BY MR. CALDERON:



            9      Q.   Would it be fair to say that law enforcement



           10  disfavors people protesting using umbrellas, trying to



           11  conceal their own identities?



           12      A.   Well, there's a lot of things that conceal



           13  identities.  Masks are often used.  That conceals



           14  identity.  The entire -- again, black bloc is designed to



           15  sort of conceal and confuse identity.  So that -- my



           16  understanding from the review of this case -- and also,



           17  frankly, just generally kind of following things in the



           18  news is that, yes, I mean, the umbrella is designed to



           19  make it more difficult for identification.



           20      Q.   Okay.  Black bloc.  What does that mean?



           21      A.   It's essentially dressing in all black,



           22  oftentimes including, you know, like a black mask, making



           23  it, again, difficult to distinguish between -- you have a



           24  large group of people, and if everybody is dressed in



           25  black, it can kind of look like a -- like a swarm.  And so
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            1  it is difficult to pick out certain people.



            2      Q.   Isn't it true that Ryder Collins was wearing



            3  black and gray that evening?



            4      A.   So I know this came up during the deposition.



            5  Ryder Collins was not wearing black bloc at all.  He was



            6  wearing black shorts.  I've now looked at the photo -- he



            7  was wearing black shorts and I believe black shoes.  But



            8  he was -- there was -- he was wearing shorts, number one.



            9  I think there was one other protester that evening who was



           10  wearing shorts.  But usually black bloc is, you know,



           11  pants, shirt, mask, you know, hat, complete with the



           12  umbrella.



           13      Q.   And --



           14      A.   He was not in black bloc.



           15      Q.   And where would I find that definition?



           16      A.   Of what, black bloc?



           17      Q.   Black bloc.



           18      A.   I don't know.  Go on line, you know.  Urban



           19  Dictionary, Wikipedia.



           20      Q.   Could -- could another prosecutor have a



           21  good-faith different opinion than you as to what black



           22  bloc is?



           23      A.   In the context of Ryder Collins?



           24      Q.   Not -- not Ryder Collins, but in the case of



           25  identifying black bloc, could you have an idea that it's
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            1  not black bloc and a colleague of yours have a good-faith



            2  idea that it was black bloc?  Is that reasonable to



            3  expect?



            4           MR. HENLEY:  Objection.  (Indiscernible).



            5           THE COURT:  I'm sorry.  Say that again.



            6           MR. HENLEY:  This is all speculative.



            7           THE COURT:  Well, do you know the answer,



            8  Mr. Green?



            9           THE WITNESS:  I guess if the question is, is it



           10  possible?  It's possible --



           11           MR. CALDERON:  Okay.  That's all --



           12           THE WITNESS -- that in a different situation, you



           13  could look at two different people wearing clothing and



           14  have a disagreement on whether that constitutes black



           15  bloc.  And, again, my emphasis is in a different situation



           16  because I do not believe that Ryder Collins could



           17  reasonably be characterized as wearing black bloc.



           18  BY MR. CALDERON:



           19      Q.   A question for you.  In your experience as a



           20  seasoned prosecutor, have you encountered the Federal



           21  Bureau of Investigation misleading you in very many cases?



           22      A.   Misleading me?



           23      Q.   Yes.



           24      A.   My personal experience?



           25      Q.   Yes.
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            1      A.   I don't believe I've had personal -- I don't



            2  recall personal experience that I felt that the FBI was



            3  misleading me.  I have -- I have -- I'm aware of other



            4  instances where there's been frustration --



            5      Q.   I'm only testing [sic] about you, because you're



            6  the --



            7      A.   Oh, I'm sorry.



            8      Q.   -- you're the guy --



            9      A.   Yeah, I'm sorry.  I don't -- I don't recall --



           10      Q.   All right.



           11      A.   -- ever feeling that the FBI had misled me.  I



           12  don't recall that.



           13      Q.   What -- the same question interchanging the



           14  Department of Homeland Security.



           15      A.   Same answer.



           16      Q.   Have --



           17      A.   I don't recall --



           18      Q.   What about Mesa Police Department?



           19      A.   Don't recall Mesa Police Department misleading



           20  me.



           21      Q.   What about Phoenix Police Department?



           22      A.   I don't recall Phoenix Police Department ever



           23  intentionally -- like, there may be times that I felt that



           24  a report was misleading or the way in which something was



           25  phrased was misleading.  But I didn't -- I guess I
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            1  don't -- I never felt that -- that there was ever an



            2  intent to mislead me as a prosecutor, if that makes sense.



            3      Q.   You testified that there was some sort of



            4  intelligence -- it might have been a posting -- involving



            5  Amy Beth Kapers, where you testified she wrote, "Riots



            6  2020.  Burn it to the ground."



            7      A.   Something to that effect, yes.  I mean, I



            8  could -- if you have a copy, it would refresh your



            9  recollection.



           10      Q.   No.  I'm relying on your testimony.



           11      A.   Okay.



           12      Q.   That's fine.



           13      A.   Actually, you know what, I believe it -- it might



           14  be in this exhibit.  Do you want me to look at that?



           15      Q.   I'm not going to --



           16      A.   Okay.  Never mind.



           17      Q.   -- spend much time on it, unless you want to --



           18      A.   No.  That's okay.



           19      Q.   Okay.  Burn it to the -- burn it down.  Is



           20  that -- is that a call for a peaceful action?



           21           MR. HENLEY:  Objection.  What definitions are we



           22  using here?



           23           MR. CALDERON:  Your Honor, he's the prosecutor.



           24  He takes a look at these --



           25           THE COURT:  Yeah.  I think your direct
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            1  examination opened the door to this social media post.



            2           Overruled.



            3           THE WITNESS:  Can you repeat the question?  I'm



            4  sorry.



            5  BY MR. CALDERON:



            6      Q.   Well, the posting says, "Riots.  Burn it down."



            7           Is this message intended to elicit a peaceful



            8  protest?



            9           MR. HENLEY:  Objection, Your Honor.  Now we're



           10  into speculation.



           11           THE COURT:  Well, I agree.



           12           Your first question was not objectionable.  Now



           13  you're asking about the intent of the author.



           14           So if you could say it like you did the first



           15  time, I wouldn't have a problem.



           16           MR. CALDERON:  If I could remember it,



           17  Your Honor, I would.



           18           THE COURT:  I think the question is whether



           19  Ms. Kaper's post is reasonably consistent with a peaceful



           20  plan.



           21           MR. CALDERON:  Thank you, Your Honor.



           22           THE WITNESS:  Yeah.  I don't think "riot" and



           23  "burn it down" is consistent with a peaceful protest, if



           24  that's what you're asking.



           25  ///
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            1  BY MR. CALDERON:



            2      Q.   Allister Adel was the subject of some



            3  controversy, and eventually she had an unfortunate



            4  circumstance.  You were one of the people that wrote a



            5  letter in protest about her, weren't you?



            6      A.   You mean the request for resignation?



            7      Q.   Yes.



            8      A.   Yes.



            9      Q.   Why did you do that?



           10      A.   Well, I guess that's kind of a complicated



           11  matter.  But in the sense that there were a number of



           12  things that led up to it, but we -- we felt that ethically



           13  we had an obligation at that point to request that she



           14  resign, and we also felt that ethically we had to report



           15  it to the bar and the board of supervisors.



           16      Q.   Okay.  When you say "we," who are you talking?



           17      A.   Oh, I'm sorry.  The division chiefs at the time.



           18      Q.   Okay.  But, yet, you also testified here today



           19  that she ultimately told you to dismiss the case with



           20  prejudice; correct?



           21      A.   Yeah.  The chronologically, the -- the decision



           22  to dismiss the case with prejudice, that occurred in



           23  June of 2021.  And then, of course -- my recollection of



           24  the chronology is, you know, she goes into the rehab, I



           25  think, in September of 2021.  And then we started having
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            1  these additional concerns in November of 2021, ultimately



            2  culminating in early 2022 with -- I believe it was



            3  February 14th or so when that letter was -- was sent.



            4      Q.   So just so that I can close this loop up.  You



            5  had confidence in her when she told you to go ahead and



            6  dismiss with prejudice.  But later in the year, after she



            7  sought medical help, you did not have confidence in her



            8  leadership?



            9      A.   I think -- I had -- yeah.  I think that's fair to



           10  say.  I mean, I had -- just so that I'm being transparent,



           11  in the February 12th incident review, there was a text



           12  message that I believe you have where Jennifer Liewer had



           13  asked if I had spoken to Allister about this October 17th



           14  case because she apparently thought that we had.  And I



           15  had not.



           16           So I did in the back of my mind have a little bit



           17  of concern about lingering effects from the surgery,



           18  but -- but I guess to ultimately answer your question, I



           19  didn't have any concern about her ability to make the



           20  decision to dismiss the case with prejudice on -- in June.



           21      Q.   You testified that the catalyst, the catalyst



           22  that prompted you to take a look at this is you were



           23  watching a television program; correct?



           24      A.   Yeah.  So the -- I guess the -- sort of the --



           25  where I -- because I'm -- I was not her supervisor.  It's
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            1  not my division.  What it is that really kind of made



            2  me -- I don't know -- for lack of a better phrase -- stick



            3  my nose into the case was that report on February 4th



            4  where I saw Ryder Collins.



            5      Q.   And this was -- you knew then it was going to



            6  become a highly politically charged case; correct?



            7      A.   I don't know about politically charged as much as



            8  I did rec -- I mean, I recognized that this was going to



            9  be a high-profile, very publicly visible.  And I suppose



           10  it's fair to say that in a -- in this -- under these



           11  circumstances, that that could happen, I suppose,



           12  political ramifications.



           13           But that's not what I was thinking of.  I was



           14  thinking of this guy, Ryder Collins, has just said, "I



           15  don't even know these people," and that's what really



           16  prompted me to take action.



           17      Q.   So I don't want to misstate anything.



           18      A.   Sure.



           19      Q.   It's my understanding that at that time, this



           20  area of the gang activity, the charges and stuff, was not



           21  in your area of authority; correct?



           22      A.   Yeah, these -- that case, this October 17th case,



           23  was not my case, not my division.  I don't supervise it.



           24  I didn't charge it.  Exactly.



           25      Q.   So you opted into.  You wanted to be part of this
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            1  case; correct?



            2      A.   I wouldn't say I wanted to be part of the case.



            3  I -- when I saw -- when I saw that report, I wanted to see



            4  if I can help.  I want -- basically, what my email to Ken



            5  Vick was, I think pretty much sums it up.  You know, I



            6  think that this needs to be -- we need to have an incident



            7  review, and I asked for permission to assist, essentially.



            8  You know, I have enough work on my own, but, at the same



            9  time, yeah, I felt that it was important for me to offer



           10  my assistance and -- and, for that matter, have some



           11  involvement.



           12      Q.   Particular -- that's good of you, particularly



           13  with the workload you have.



           14           Are there any other cases that served as a



           15  catalyst for you, you're watching a particular news



           16  program -- in this case it was ABC15 news; correct?



           17      A.   Yes.



           18      Q.   Okay.  Are there any other cases involving ABC15



           19  news that you saw and that you said, I've got to get



           20  involved in that case?



           21      A.   I don't want to -- I don't want to say no and



           22  then find out that I'm wrong.  I -- I --



           23      Q.   This isn't a trick question.



           24      A.   Yeah.  I just -- I can't -- I can't remember



           25  right now.
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            1      Q.   If you can't remember, you can't remember.



            2      A.   Yeah.  The only thing I was going to say is that



            3  in a -- so, again, it's not my division, but in September,



            4  so before -- September of 2020, before all of this



            5  October 17th matter -- and I don't know that it was



            6  ABC15 -- there was something in the news about a lawyer



            7  who was representing other protesters saying that he's



            8  received no discovery.  He's received no video.



            9           And so in the office, I'm kind of one of the guys



           10  that deals a lot with discovery issues, under our Rule 15.



           11  And it -- it -- I just wanted to -- you know, I don't like



           12  seeing, like, oh, the County Attorney's Office isn't



           13  disclosing things.  So I -- in that context, and I believe



           14  we'll call it the Bruce Franks case is the case that it



           15  was -- another August case.  I had just quickly reached



           16  out to April and said, you guys should really try to get



           17  those -- those body cams out or videos out.



           18      Q.   Even though April was not in your area?



           19      A.   That's correct.  So -- but just to be clear,



           20  though, that type of a thing where I would -- where I call



           21  another prosecutor, like, hey, you know, I saw this --



           22  maybe not in the news, but, you know, I heard about it,



           23  you know, in court or something, it is not uncommon for



           24  me, as a division chief, and even not as a division chief,



           25  to just talk to other prosecutors if I think I can be of
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            1  assistance.  In other words, if I see what might be a



            2  problem, I -- if I can be of assistance, I may try to help



            3  out.  But that doesn't mean that I'm going to insert



            4  myself in the chain of command and give any type of an



            5  order.



            6      Q.   Somehow from your previous testimony, I got the



            7  impression that there's -- there's a manpower shortage,



            8  generally speaking, with the prosecutor's office?



            9      A.   That's correct.



           10      Q.   Okay.  And was it usual for lawyers to ask for



           11  additional help?



           12      A.   No.



           13      Q.   Was it unusual for lawyers to be -- to have those



           14  requests denied?



           15      A.   A request for additional help?



           16      Q.   Yes.



           17      A.   I -- I think -- I'm not -- I don't -- it's hard



           18  to characterize.  I guess it depends upon the extent of



           19  the need.  Because when you think about it, if everybody



           20  is shorthanded, it's possible that, you know, somebody, an



           21  executive or a division chief may say, I just don't have



           22  anybody that I can give you right now to assist.  But I do



           23  feel that, generally, in our office, we do try to make



           24  accommodations.  We try to find people who can maybe, you



           25  know, help out on some cases, review some cases for
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            1  charging, things like that.



            2      Q.   So do you know in the case where April Sponsel



            3  asked for additional help and she did not receive it, why



            4  she didn't receive it?



            5      A.   On which case?



            6      Q.   The -- the gang cases?



            7      A.   Oh, this case?



            8      Q.   Yes.



            9      A.   This particular October 17th case?



           10      Q.   Yeah.  Yes.



           11      A.   Do I know if she reached out --



           12      Q.   Do you know why she -- why it was denied?



           13      A.   I actually --



           14           MR. HENLEY:  Objection.  It really asks and



           15  answers questions that aren't in evidence.



           16           THE COURT:  Well, I think you're jumping ahead a



           17  question, because I think he's going to say he doesn't



           18  know that there was a request.



           19           So I think you need to back up and ask whether



           20  he's aware of a request.



           21  BY MR. CALDERON:



           22      Q.   Were you aware of a request?



           23      A.   I don't -- I don't recall -- if you have



           24  something to refresh my recollection --



           25      Q.   No.  It's okay.
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            1      A.   I actually don't recall that.



            2      Q.   Do you know if she asked for help in other cases?



            3      A.   Just generally?  I mean, there's -- like, as a --



            4  knowing her for so many years, we probably (indiscernible)



            5  like, hey, Ryan, can you review this motion?  Hey, Ryan,



            6  can you -- so, yes, she's asked for help.



            7           We all ask for help at some point of a colleague.



            8      Q.   Do you know if she's ever been denied help?



            9      A.   I -- I don't -- I'm sorry.  I don't know.



           10      Q.   Okay.  Did you review all of Ms. Sponsel's cases



           11  and the evidence in those cases as part of this review?



           12      A.   All of her cases?



           13      Q.   Yes.



           14      A.   No.  You mean like -- like every -- like her



           15  entire caseload?



           16      Q.   Yes.



           17      A.   Not at all, no.



           18      Q.   How did you determine what cases to review and



           19  what cases not to review?



           20      A.   It was basically the assignment.  So I get



           21  assigned the October 17th case.  That's what I'm going to



           22  review.  I get assigned that August Suvarna Ratnam case.



           23  I'm going to review that.



           24           Then we get that general "You're going to be part



           25  of a team."  Ryan Green's sort of the division chief,
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            1  like, the highest ranking person in that team.  And



            2  then -- so I didn't -- I may not have dug as far into some



            3  of the other cases.  But when, for example, Ed or Neha or



            4  Suzie Caughlin would come to me with one of those cases



            5  that I -- if it wasn't assigned to April, it was assigned



            6  to somebody else at FRB, I might review it.  But it might



            7  be more of a cursory review.  It would depend on the



            8  circumstances.  But I definitely did not review all of her



            9  cases.



           10      Q.   And when you say "if I was assigned," who -- who



           11  made the assignment?



           12      A.   Well, I know the October 17th case, that was



           13  assigned by -- you know, Ken Vick asked me, he's like,



           14  you're -- or told me -- you're going to review the



           15  October 17th case.  You're going to have that.



           16           And then I think like a day or two later, hey,



           17  there's this one defendant who is part of that case.  It



           18  makes sense for you to take that.  So then that got



           19  assigned to me.



           20           And then -- and then I don't know exactly how it



           21  got decided by Ken or somebody else, but then eventually



           22  Ed and Neha get certain cases assigned to them.  I know



           23  Rachel was at least reviewing some but I don't know that



           24  it was, quote, assigned to her.



           25      Q.   Do you know how MCAO determines when to provide





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                       95







            1  lawyers with additional resources or help compared to when



            2  they decide not to?  Is there a litmus test or criteria?



            3      A.   I -- I think it's sort of the -- the common



            4  sense.  You know, evaluating how urgent the need is, what



            5  the time constraints are, what resources are available,



            6  what resources can be spared.  It's just a -- it's a



            7  totality of the circumstances.



            8      Q.   Can urgency be -- arise out of a public



            9  sentiment?



           10      A.   An urgency arise out of public -- out of public



           11  sentiment alone, I don't think that I would say that it



           12  would arise out of the public sentiment alone.



           13      Q.   Okay.



           14      A.   And I guess the way -- the best way to describe



           15  it would be that a case that is very important or has



           16  become important may -- that is what may arise -- you



           17  know, sort of arouse the public sentiment.  But it's not



           18  the public sentiment that will dictate where the resources



           19  go.



           20      Q.   Let me ask --



           21      A.   Or at least it shouldn't work that way.



           22      Q.   I want to understand "important," the word



           23  "important."  I have a friend whose interview -- he's a



           24  former bar president, fantastic lawyer.  When everybody



           25  sticks a microphone in front of him and says, what's --
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            1  what has -- "What is your most important case," his



            2  response is "Yours."  Great sales technique.



            3           How do you decide what's important?



            4      A.   Well, like generally within the Maricopa County



            5  Attorney's Office -- I mean, some of it is going to be,



            6  you know, the nature of the case.  So, for example, I



            7  don't think there's any dispute that a first-degree murder



            8  is going to have to get more resources than, say, a



            9  misdemeanor driving on suspended license.  So the nature



           10  of the case.



           11           The public safety implications of the case.



           12  Those are just some of the factors.



           13      Q.   So is it possible that the reason April did not



           14  receive help in certain cases is that they were not



           15  important enough?



           16      A.   Well, again, I don't know what she didn't receive



           17  help on.



           18      Q.   Generically speaking, I think -- are you saying



           19  that if it's an important case, resources will flow to it.



           20  If it's not an important case, resources will be withheld?



           21      A.   Not -- not entirely saying that.  I mean, it's --



           22  every case is different.  It's a totality of the



           23  circumstances test -- or I say test.  I mean, that's what



           24  we look at.  I get requests all the time.  Hey -- you



           25  know, in my division -- we're really hurting over in the
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            1  Gang Bureau right now.  We need assistance, you know, and



            2  I -- a prosecutor needs help on this case.  And an email



            3  can go out and ask for help.



            4           So I don't -- I can't -- I'm sorry.  I can't



            5  answer, like, what went into a decision, if a decision was



            6  made, to not provide April assistance on a certain case.



            7      Q.   There's no right or wrong answer.  Just your



            8  opinion --



            9      A.   Okay.



           10      Q.   -- is important.  But thank you.  I appreciate



           11  your answer.



           12      A.   All right.



           13      Q.   Can reasonable minds differ as to what's



           14  important and what's not important when they're talking



           15  about allocating resources?



           16      A.   I -- I think generally that's a correct



           17  statement.  Obviously you will always hit a point where if



           18  somebody, again, is comparing a driving on suspended



           19  license to a murder, then I don't know that reasonable



           20  minds would differ.  But, I mean, yes, in a lot of



           21  instances these no question that reasonable minds can



           22  differ on which case should take priority.



           23      Q.   Generally speaking, do deputy county attorneys



           24  work hard?



           25      A.   I believe so, yes.
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            1      Q.   Are some of them overworked?



            2      A.   Absolutely.



            3      Q.   Are some of them exhausted?



            4      A.   Absolutely.



            5      Q.   Do you think reasonable minds can differ on the



            6  determination of probable cause?



            7      A.   Yes.



            8      Q.   And to determine probable cause, does that mean



            9  that probable cause equates with the likelihood of



           10  conviction?



           11      A.   There -- there are two separate analyses.



           12      Q.   Would you explain those two separate analyses to



           13  me?



           14      A.   Sure.  So, you know, probable cause is, you know,



           15  are there articulable facts and circumstances that would



           16  lead a reasonable person to believe that, number one, a



           17  crime was committed and that this particular person



           18  committed the crime?  That is -- you know, sort of begins



           19  as a constitutional standard.



           20           It's also from the ethics standards, it's the



           21  bare minimum that a prosecutor must have before bringing a



           22  charge.  However, reasonable likelihood of conviction is



           23  our office's internal charging standard.  It's a higher



           24  standard.  And a lot of prosecuting agencies have adopted



           25  the reasonable likelihood of conviction standard.
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            1           Like probable cause, it is -- it's certainly



            2  possible that reasonable minds can differ on what



            3  constitutes a reasonable likelihood of conviction.  But



            4  the idea is that given what we expect to be the admissible



            5  evidence at trial, you know, is it reasonably -- is there



            6  a reasonable likelihood that a jury would find this person



            7  guilty, that we would be able to prove our case beyond a



            8  reasonable doubt.



            9      Q.   So probable cause is no longer the standard when



           10  a -- I'm just trying to interpret what you're saying.



           11  When one of your prosecutors determines to file charges,



           12  they're not to say is there probable cause here; they're



           13  to say is there a reasonable likelihood of conviction?



           14      A.   That's correct, yes.



           15      Q.   And that's -- that's a policy of the office?



           16      A.   That is an office policy.  The reasonable



           17  likelihood of conviction standard.



           18      Q.   And is it in writing anywhere?



           19      A.   Yes.



           20      Q.   Okay.  And all -- all deputy county attorneys



           21  receive that information; correct?



           22      A.   Yeah.  I mean, first of all, that's part of, you



           23  know, our basic training, and then, yes, it is a -- it's



           24  in our charging policy.  One of our many charging



           25  policies, yes.
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            1      Q.   Were there any people in -- let's start with the



            2  first meeting.  We're talking about the collective



            3  meeting, the one without Clint Davis.



            4      A.   Correct.



            5      Q.   Were there any people in that meeting that



            6  disagreed with the reticence to move forward on the case?



            7      A.   I think that's kind of a double negative.  So do



            8  you want to re-ask it?  I think I understand what you're



            9  saying.  I just want to make sure.



           10      Q.   Did anybody in the -- in the first meeting say,



           11  no, this is a bona fide case?  We need to proceed?



           12      A.   Well, while I don't remember the specific exact



           13  words, that's certainly my impression, yes, that there



           14  were people that said, no, this is -- these are righteous



           15  charges.



           16      Q.   Okay.  And the righteous charges are essentially



           17  the charges that Ms. Sponsel came up with; correct?



           18      A.   Yeah.  So, I mean -- yes.  My recollection is



           19  that the -- that the charges were supported by, you know,



           20  her -- Vince Goddard, Sherry Leckrone, and April Sponsel,



           21  at least -- I feel confident that they were in support of



           22  the charges.



           23      Q.   Right.



           24           And Sherry Leckrone is April's direct supervisor;



           25  correct?
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            1      A.   That's correct.



            2      Q.   And she supported the charges?



            3      A.   Well, that was my impression.  I don't know



            4  that --



            5      Q.   Okay.



            6      A.   -- she said a lot during that meeting.  In fact,



            7  I can't -- I don't have a specific memory of what she



            8  said.  But I guess the -- maybe the best way to put it is



            9  that if she disagreed with it, I'm pretty sure that she --



           10  she would have said something and I would have remembered



           11  that.  I don't remember hearing any disagreement from her.



           12      Q.   But Vince Goddard spoke; correct?



           13      A.   Vince Goddard spoke.



           14      Q.   And he spoke in favor of those -- proceeding with



           15  those charges?



           16      A.   Yes.  I mean, without recalling exactly what he



           17  said, my impression was, yes, he believed that those -- at



           18  that time, that those charges were -- were justified.



           19      Q.   And if I ask you what he said, that guy over



           20  there is going to beat me over the head with --



           21      A.   Oh.



           22      Q.   -- an objection of hearsay, so I'm not going to



           23  do that.  Your testimony's is fine.



           24           The second meeting.



           25      A.   Yes.
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            1      Q.   Would it be fair to say that the numbers of



            2  people supporting the charges -- this is months later --



            3      A.   Yes.



            4      Q.   -- months later.  Much more information is out



            5  there now, that the number of people supporting the



            6  charges was less?



            7      A.   Without a doubt, yes.



            8      Q.   Were there still people at the second meeting



            9  that believed the charges should -- should go forward?



           10      A.   I don't believe -- I don't believe at the second



           11  meeting -- I got to be careful because I don't want to



           12  misstate what other people thought.  But my -- my



           13  impression was that there was -- there was agreement that



           14  the gang charges needed to be dismissed.



           15      Q.   But Clint Davis didn't agree with that, did he?



           16      A.   Oh, I'm sorry.  I'm -- let me -- let me back up.



           17           When you say the meeting, there's the meeting and



           18  then when April and Clint leave, then there's the



           19  discussion.  I'm sorry.



           20           So, yes, April and Clint had certainly expressed



           21  the opinion that these charges were supported and that we



           22  should not dismiss.



           23      Q.   All right.  And then a decision came out of that



           24  meeting to dismiss; correct?



           25      A.   Yes.  So after --
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            1      Q.   And that was --



            2      A.   -- after.



            3      Q.   -- that was to dismiss with --



            4      A.   Without.



            5      Q.   -- without prejudice; correct?



            6      A.   Yes.



            7      Q.   Okay.  Is this -- would it be fair to say that



            8  this -- this process is the way to go ahead and resolve



            9  when reasonable people disagree on a particular charge?



           10      A.   You mean the --



           11      Q.   That's what it's intended to do.  You're vetting



           12  both sides of the question?



           13      A.   I think it's fair to say that, yeah, at an



           14  incident review, the idea is let's get a number of



           15  different eyes on it, get different perspectives, and come



           16  to what we believe is a just decision.



           17      Q.   Is it a cardinal sin to be wrong, to come up on



           18  the losing end of a -- one of those discussions?



           19      A.   No.  I mean, I -- I'm sure I've been on the other



           20  side as well, but, yeah, no.  So in -- if you're talking



           21  just generally, in an incident review, it is very common



           22  to have different points of view.  Some prosecutors may



           23  say that "I think we should go forward."  Others may think



           24  that "I don't think that this evidence is sufficient."



           25      Q.   Do you remember if -- recall what Karl Martin's
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            1  perspective was?



            2      A.   Well, he wasn't present on February 12th.



            3      Q.   Okay.  Do you recall what Ms. -- Lieutenant



            4  Hester's position was?



            5           MR. HENLEY:  Objection, Your Honor.  These are



            6  officers.  We're talking about their decisions as to



            7  whether or not the MCAO is going to continue prosecuting a



            8  case?



            9           THE COURT:  Well, I don't recall those names



           10  being mentioned as part of these meetings.



           11           MR. CALDERON:  That's what I'm -- that's what he



           12  was going to say.



           13           THE COURT:  And -- well, you asked --



           14           MR. CALDERON:  I --



           15           THE COURT:  -- what their impressions were.  I --



           16  what -- was your question?



           17           MR. CALDERON:  I'm going to move --



           18           THE COURT:  I -- maybe moving on is a good idea.



           19           MR. CALDERON:  Okay.



           20  BY MR. CALDERON:



           21      Q.   Do you believe that April Sponsel advanced these



           22  charges in good faith?



           23           MR. HENLEY:  Objection.  Speculative.



           24           THE COURT:  Overruled.



           25           THE WITNESS:  I mean, I think that she believed
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            1  on October 30th that the evidence was as she said it was.



            2  I think that's what her belief was.



            3           MR. CALDERON:  Thank you.



            4  BY MR. CALDERON:



            5      Q.   I hate to do this.  Let's go back to talking



            6  about umbrellas.



            7      A.   Okay.



            8      Q.   Did you take a look at the photo of the umbrella



            9  that Suvarna Ratnam used?



           10      A.   Yes.  The one from August.  Or I'm -- the one



           11  from August?



           12      Q.   Yes.



           13      A.   Yes.



           14      Q.   Was it completely intact?



           15      A.   No.  My understanding is that when they -- and I



           16  don't recall the photograph right now, like -- but we had



           17  it photographed again.  And the back end of it was broken.



           18      Q.   Okay.  Did you -- anybody provide you with



           19  information relative to Sergeant Herr, H-e-r-r, somehow



           20  encountering that umbrella?



           21      A.   Well, that -- so the allegation in that case was



           22  that Suvarna Ratnam had essentially stabbed -- and I don't



           23  know if that was the exact word, but basically stabbed



           24  sergeant -- the sergeant in the hand with the umbrella in



           25  the process of swinging the umbrella at the officer as he
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            1  was attempting to take her into custody.  That was what



            2  the allegation was.



            3           As I investigated the case, I could see that



            4  there were some problems with that allegation.



            5      Q.   So that allegation was not true?



            6      A.   Ultimately I don't believe -- ultimately I



            7  believe that it was not accurate, that's correct.



            8      Q.   Okay.  And there was --



            9      A.   And --



           10      Q.   I'm sorry.  Go ahead.



           11      A.   No.  I was going to say, and part of the



           12  allegation is that the -- that it was a sharpened-tip



           13  umbrella, and -- which of course my understanding of



           14  "sharpened" is that this has been modified.  And that



           15  turned out not to be true; that it was not a modified,



           16  sharpened umbrella.



           17           And I also -- I don't believe, once we ended up



           18  getting some additional, like, cell phone videos, that



           19  this was a -- like a stabbing or slicing of the hand with



           20  the umbrella.



           21      Q.   I have perhaps some misinformation, that it



           22  wasn't a -- it wasn't alleged it was a sharpened tip.  It



           23  was the broken handle that was jagged.  Does that refresh



           24  your recollection at all?



           25      A.   So that was not the original allegation in the --
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            1  in the police reports.  My understanding is -- so Karl



            2  Martin, in our office -- I wanted some follow-up.  I



            3  wanted to get to the bottom of is this -- you know, is



            4  this an actual modified umbrella?  And I think actually



            5  Karl may have ended up going on his own, but the bottom



            6  line is is he noticed that it was broken on the back, and



            7  I think that he thought it was at least possible that that



            8  part of the umbrella might have scraped the hand, which of



            9  course, from my standpoint as a prosecutor, there's a big



           10  difference between, you know, stabbing somebody with the



           11  front end of a modified umbrella versus what might have



           12  been an incidental-type scratch.



           13           So it -- from my standpoint as a prosecutor, that



           14  did not advance the evidence much.



           15      Q.   Okay.



           16      A.   If anything, it still contradicted the original



           17  theory of the case.



           18      Q.   It was a factual difference?



           19      A.   Factual difference from what was in the police



           20  reports?



           21      Q.   Yes.



           22      A.   That's fair to say.



           23      Q.   Okay.  As a prosecutor, you always received an



           24  adequate information when you receive reports sent from



           25  the police or whomever to evaluate, to press charges?
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            1      A.   Do we always, no, we don't always receive.  We --



            2      Q.   It's common to -- it's common to receive



            3  incomplete; correct?



            4      A.   Yes.  It's common to receive incomplete



            5  information.



            6      Q.   And then you follow up and have somebody look



            7  into it; correct?



            8      A.   We either follow up and have somebody look into



            9  it from our office, but the most common method is what we



           10  call a "further," where the charging attorney will review



           11  it and say I have additional questions.  I need to see the



           12  photographs.  I need to see -- this person needs to be



           13  further interviewed, things like that.



           14      Q.   Let me get off of umbrellas.



           15      A.   Okay.



           16      Q.   And talk about other things that harm people.



           17           Were there weapons followed re -- during that --



           18  strike that.



           19           Do you know or was it reported to you that there



           20  were weapons in use during that October riot?



           21      A.   When you say "weapons used," I was -- I don't --



           22  I would say I'm not aware of the weapons being used.  I am



           23  aware that there were weapons found.  And one particular



           24  person had two guns and, I believe, a knife.



           25      Q.   Okay.  So it's my understanding that one of the
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            1  protesters brought two guns and a knife.



            2      A.   That's correct.



            3      Q.   Was there a rifle?



            4      A.   One of -- one of the guns was a rifle, correct.



            5      Q.   And it's my understanding and I think this Court



            6  has a tremendous amount of understanding that a rifle is



            7  something used at long range; correct?



            8      A.   Yes.



            9      Q.   There was a handgun; correct?



           10      A.   There was a handgun.



           11      Q.   Do you recall what kind it was?



           12      A.   I forgot.  I mean, it was a semiautomatic



           13  handgun.  I don't remember --



           14      Q.   Semiautomatic.  It wasn't just a six-shooter?



           15      A.   Correct.



           16      Q.   Knives.  Do you know, were there knives?



           17      A.   I remember one knife.  I can't remember if there



           18  were any others.  And the knife that I'm remembering came



           19  from the same particular protester.



           20      Q.   Isn't it true that any of these, singularly or



           21  collectively, could have been used to intimidate the



           22  police?



           23      A.   They could have been used.  Could have been used



           24  to intimidate police.



           25      Q.   They -- and they could -- and they could have
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            1  harmed someone as well; correct?



            2      A.   They could have.



            3      Q.   They could have harmed themselves if there was an



            4  accident?



            5      A.   They could have, yes.



            6      Q.   Okay.



            7           MR. CALDERON:  Your Honor, I'm trying to shorten



            8  this up.



            9           THE COURT:  That's good news.



           10  BY MR. CALDERON:



           11      Q.   I just want to make sure that -- I think you said



           12  this almost verbatim, which tells me that you're good at



           13  what you do, the definition of a criminal street gang,



           14  that I have here, says whose members or associates,



           15  individually or collectively, engage in the commission,



           16  attempted commission, facilitation, or solicitation of any



           17  felony act.



           18      A.   That's -- that sounds correct, yes.



           19      Q.   Okay.  Sounds just like what you said.



           20           Explain to -- to me, please, what "facilitation"



           21  means.



           22      A.   Facilitation can be -- a lot of times it can be



           23  after the fact, you know, helping to get -- helping to get



           24  rid of evidence or it could happen before.  An example



           25  would be providing a weapon, you know, to be used later at
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            1  a drive-by shooting, for example.



            2      Q.   What about driving someone to the event?  Is that



            3  facilitation?



            4      A.   That could be -- that could be considered



            5  facilitation, yes.



            6      Q.   What is -- what is solicitation of any



            7  solicitation?  And I don't -- I don't mean the --



            8      A.   I know --



            9      Q.   -- oldest profession.  What does it mean in



           10  relation to this statute?



           11      A.   In layman's terms, solicitation, under the



           12  criminal code, is essential asking somebody to commit a



           13  crime.



           14      Q.   In order to be found guilty or to be classified



           15  into this gang, using those definitions we just talked



           16  about, does there need to be a previous history of



           17  somebody facilitating or soliciting, et cetera, in order



           18  to be charged this time with facilitating or soliciting?



           19      A.   I want to make sure I understand the question



           20  because there's two different aspects.



           21           Are you asking whether somebody can be classified



           22  as a criminal street gang member or whether somebody can



           23  be charged with assisting a criminal street gang?



           24      Q.   Can someone be -- let's break it down.



           25           Can someone be charged as being a member of a --
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            1  of a criminal street gang if they have never facilitated



            2  or solicited such acts under the statute, in the past?



            3  Can they have a first time -- can this be the first time



            4  they did anything and they get charged?



            5      A.   So --



            6           MR. HENLEY:  Objection.  I want to object.  I'm



            7  just going to object.  We're getting into speculation into



            8  what possible circumstances could be considered by the



            9  prosecutor's office --



           10           THE COURT:  I had a different thought because I



           11  thought Mr. Green already testified about this, how there



           12  could be a first time, but that normally you would -- is



           13  your question different from what he testified about on



           14  direct?



           15           MR. CALDERON:  I'll move on, Your Honor.



           16           THE COURT:  All right.



           17  BY MR. CALDERON:



           18      Q.   When we talked about Suvarna Ratnam, did you take



           19  a look at any photos of her?



           20      A.   Yes.



           21      Q.   Did you notice any sort of tattoo on her?



           22      A.   Yes.



           23      Q.   And can you describe what the tattoo was?



           24      A.   Well, I think she had multiple, but the ones that



           25  were pertinent, she had an ACAB tattoo and I believe a
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            1  1312 tattoo, which would be, you know, numbers



            2  corresponding to the letters in the alphabet for --



            3      Q.   Okay.  Let's break them down.



            4      A.   -- ACAB.



            5      Q.   ACAB.  What does ACAB mean?



            6      A.   The -- commonly standing for "all cops are



            7  bastards."



            8      Q.   All cops are bastards.



            9           And that was tattooed permanently on her;



           10  correct?



           11      A.   Well, I --



           12      Q.   It looked --



           13      A.   -- I didn't inspect the tattoo to determine



           14  whether it was permanent, but I'm assuming it was



           15  permanent.



           16      Q.   Okay.  And then you said there was a numerical



           17  one.  It was 13 --



           18      A.   1312.



           19      Q.   1312.  And what does that mean?



           20      A.   It's just state -- the numbers corresponding to



           21  the letter in the alphabet.  So 1 is A.  3 is C.  And so



           22  on.  So it's ACAB.



           23      Q.   It's a code for ACAB?



           24      A.   Yes, I guess that's fair to say.



           25      Q.   All right.  If I was a Boy Scout, I would -- an
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            1  old Boy Scout, we had the Morse code.  But nobody knows



            2  what that is anymore.  Okay.



            3           Did you have any access to any of electronic



            4  communications between Suvarna Ratnam and Riley B. and



            5  other members of ACAB?



            6      A.   My recollection is that in the -- the



            7  communications that April was presenting, you had these



            8  communications with Suvarna Ratnam and a whole bunch of



            9  other people that were not charged on October 17th.  I do



           10  think Riley might have also been within those



           11  communications.



           12      Q.   Okay.



           13      A.   But I can't say for sure.



           14      Q.   What is GangNet?



           15      A.   GangNet is a database where officers who have



           16  documented somebody as either being a member or an



           17  associate of a criminal street gang, it sort of is like a



           18  repository.



           19      Q.   And how do you get -- how do you make it to the



           20  GangNet list?



           21      A.   You mean how would somebody end up in that



           22  database?



           23      Q.   Right.



           24      A.   Well, if, number one, there has -- it has to be



           25  related to an actual criminal street gang that has been, I
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            1  guess -- I don't want to use the wrong terminology,



            2  because DPS I believe is -- they're the ones who manage



            3  it.



            4           But essentially, you know, you have to have what



            5  is accepted as a criminal street gang, and that's already



            6  been vetted.  And then -- and, again, this is my



            7  understanding -- you're going to have officers, when they



            8  have contact with somebody, they're going to go through



            9  what's called the gang membership identification criteria,



           10  which is essentially looking at the factors under the



           11  statute.  And if during the course of a discussion or



           12  interaction with that person, they may have enough



           13  information to document them as a member or an associate



           14  of a criminal street gang.



           15      Q.   If -- if a group of people act following the



           16  definition that I read to you and that you read off the



           17  top of your head, if they act but they're not listed in



           18  GangNet, are they not a gang?



           19      A.   So I think I understand your question is that you



           20  can have a criminal street -- the fact that a gang gets



           21  entered into a database and the fact that a person gets



           22  entered into a database is not, by itself, you know, proof



           23  beyond a reasonable doubt that they are a gang member.



           24  The converse is also true.  Just because you are not in



           25  GangNet does not mean that you are -- that you are not a





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      116







            1  gang member.



            2           So, for example, you know, take a -- an organized



            3  criminal street gang, like, let's say, the Mexican Mafia,



            4  also a prison gang.  They're not going to send out a list



            5  to the police department saying we'd like to announce



            6  or -- our latest members, you know.  So they don't -- the



            7  GangNet is not always going to have every single gang



            8  member.



            9      Q.   Okay.  And do gangs have to commit a felony in



           10  order to be listed in the -- in GangNet?



           11      A.   I can't really imagine a criminal street gang --



           12  it would not be a criminal street gang if their members do



           13  not individually or collectively commit felony offenses.



           14      Q.   All right.  Misdemeanors don't count?



           15      A.   No, they do not.



           16      Q.   Okay.  Is there any -- dumb question, but is



           17  there any sort of a violent misdemeanor?



           18      A.   Well, certainly.  I mean, you know, you have



           19  misdemeanor assaults.



           20      Q.   So if there's a violent misdemeanor, they would



           21  not qualify for GangNet?



           22      A.   Not under the statute.



           23      Q.   Okay.  What about the types of crimes that are



           24  requisites to get into GangNet.  Would drug dealing, a



           25  nonviolent drug dealing, would that qualify someone to get
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            1  into GangNet, if it was a felony?



            2      A.   Well, you don't get into GangNet because of the



            3  felony as an individual.  You get into GangNet because you



            4  meet the criteria.  If you're asking about the types of



            5  felonies that we would typically see associated with gang



            6  activity, certainly drug dealing is one of those felonies.



            7      Q.   And there doesn't have to be violence involved?



            8      A.   There does not have to be, no.  That's correct.



            9      Q.   Okay.  What about human trafficking?



           10      A.   That's -- I mean, it's -- yeah, to the extent



           11  that you have kidnapping or some other felony, I mean,



           12  it's a felony.  It could, yes.  You can have -- I mean,



           13  drug trafficking organizations.  I imagine human



           14  trafficking organizations could be documented as well.



           15  Admittedly, that's not my area, though, when it comes to



           16  that.



           17      Q.   And just to -- to close up that subset.  It's the



           18  legislature that creates the definition that we're talking



           19  about; correct?



           20      A.   Correct, yes.



           21      Q.   Can a nongang member assist a criminal street



           22  gang?



           23      A.   Yes.



           24      Q.   How?



           25      A.   I mean, you know, for example, a non -- somebody
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            1  who is not considered to be part of the gang is asked by,



            2  you know, another gang member to, you know, hey, can you



            3  be the getaway driver in the armed robbery or the drive-by



            4  shooting that we're about to commit.  That person may, you



            5  know, have only a slight association, is not considered a



            6  member, has never been documented as a member, but, you



            7  know, on that particular instance, they can assist the



            8  criminal street gang because they know that their friends



            9  or their associates on that day are gang members and



           10  that's their intent when they assist.



           11      Q.   What about a bystander yelling out to a gang



           12  member, "Watch out, there's a policeman there"?  Is



           13  that -- is that assisting a criminal street gang?



           14      A.   Even if that would -- could meet the technical



           15  definition, I would never consider that to be -- I



           16  don't -- I mean, I guess it would depend on other



           17  surrounding facts.  But generally, I would say that that's



           18  not sufficient to assist a criminal street gang.  I think



           19  that would be an overuse of the statute.



           20      Q.   What types of evidence do you need in order for



           21  some allegation to meet the definition of a criminal



           22  street gang?  Can -- does it have to be just direct



           23  evidence?  Can you have circumstantial evidence?  What



           24  types of evidence do you look at as a prosecutor?



           25      A.   Well, oftentimes it is circumstantial evidence.
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            1  And the circumstantial evidence can come in the form of --



            2  of the gang membership criteria.



            3           So, for example, a group of people who are all



            4  wearing blue, that is, you know, well known to be the



            5  color of this particular Crips set in this neighborhood.



            6  Correspondence is another criteria for a gang member, if



            7  there's correspondence that has been intercepted, and in



            8  the content of the correspondence, it's clear that they



            9  are all gang members.  Photographs that might be posted on



           10  social media.  Used to be, maybe through a search warrant,



           11  you'd find photo albums.  But photographs would be another



           12  example.



           13           And then you can get, of course, into more direct



           14  testimony of a witness.  Somebody who says, "Yeah, I know



           15  that person's a gang member because they admitted it to



           16  me," then you have self-proclamation.  There can be



           17  self-proclamations on social media.  There can be



           18  self-proclamations to police.  Things like that.



           19           So it's a confluence of both direct and



           20  circumstantial evidence.



           21      Q.   Do you have to know the other person in order for



           22  them to be part of your gang?



           23      A.   You don't have to know them, but, again, I think



           24  when you're evaluating reasonable likelihood of



           25  conviction, the strength of the evidence, whether you
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            1  truly do have a gang, knowing each other, when proving



            2  association, I would say is important factor.  It may not



            3  be a legal factor, but it is definitely an important



            4  factual consideration.



            5      Q.   Not a legal factor but important?



            6      A.   Yes.



            7      Q.   Okay.



            8      A.   Because you may not be able to meet the legal



            9  factor of association if you got people who don't know



           10  each other.



           11      Q.   Shift gears on you now.  Let's talk about Ryder



           12  Collins.  What was your understanding as to why Ryder



           13  Collins was downtown?  And you can give me an abbreviated



           14  response because I think I heard someone talk about taking



           15  pictures of sunsets.



           16      A.   Taking pictures of buildings around sunset.  That



           17  was my understanding.



           18      Q.   Did you find any of those photos in his camera?



           19  Did the police find any of those photos of buildings at



           20  sunset?



           21      A.   So -- well, my belief is that the police have



           22  that.  However, I had specifically requested that those --



           23  any photos not related to the protest not be provided to



           24  us because at that -- at the time I was making that



           25  request, Ryder Collins had been dismissed with prejudice,
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            1  and I did not want -- I did not want to be invading his



            2  privacy by getting all those other photographs, whatever



            3  they were.  So I -- I don't believe I've seen those



            4  photographs, but I believe that they exist.  My



            5  recollection is from speaking with somebody at the



            6  forensic imaging unit, that there were a bunch of other



            7  photos.



            8      Q.   Any idea who you spoke to that said there were



            9  photos of --



           10      A.   No.  One of the names -- and you had asked about



           11  what I had talked about with -- I know mentioned there was



           12  a question about Diane Meshkowitz and when I first talked



           13  to her.  It may not have been her, but it was somebody



           14  over there.



           15      Q.   Okay.



           16      A.   Yeah.  Because trying to -- trying to piece -- I



           17  was having trouble even piecing together exactly when I



           18  started talking, but I think it may have been Diane



           19  Meshkowitz.



           20      Q.   Do you know an attorney with a last name of



           21  Gibson-McLean?



           22      A.   I -- yes, I do, but I don't know that I've ever



           23  met her in person, and I had email correspondence with



           24  her.



           25      Q.   And did your email correspondence at all talk
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            1  about which photos to be disclosed?



            2      A.   Yes.  So that's what I'm referring to is -- is I



            3  believe I had reached out to her about I think it was a



            4  supplement that said that there's these photos that were



            5  downloaded from his camera.  I want to get them to make



            6  sure I've disclosed them.  However, this raises an



            7  important issue about privacy.  This is the guy who was



            8  not involved and his camera was subject to a search



            9  warrant.  So am I going to -- I just had misgivings about



           10  disclosing private stuff.  I don't know if it was going to



           11  contain family members, things like that.



           12      Q.   Okay.  In your deposition you testified that



           13  Ryder Collins, that one of the key elements to determine



           14  whether Ryder Collins had paraphernalia consistent with



           15  him being a rioter was -- was what?  What -- what



           16  paraphernalia did you expect to find on Ryder Collins that



           17  would have classified him as a gang member?



           18      A.   Well, I don't know about classifying him as a



           19  gang member or classifying him --



           20      Q.   As a rioter.



           21      A.   -- as a -- as a rioter?



           22      Q.   Or protester.



           23      A.   Or part of the protest?



           24      Q.   Part of the protest.



           25      A.   Well, there could have been a number of things.
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            1  So, for example, a lot of the other -- well, you know,



            2  there were -- he didn't have an umbrella.  He wasn't



            3  wearing black bloc.  He did not -- you know, some of the



            4  others had, like, bicycle helmets or, you know, goggles



            5  and things like that.  He had none of those types of, you



            6  know, accoutrements or anything like that.



            7           There was just nothing indicating that he was



            8  part of that group.



            9      Q.   Okay.  And a camera is not one of those



           10  accoutrements?



           11      A.   I would not -- I would not consider -- and I



           12  understand that there is the issue of a, quote, legal



           13  observer.  But under the circumstances here, him having a



           14  camera was not something that connected him to this group.



           15  In fact, it corroborated what his story was about why he



           16  was in Phoenix.



           17      Q.   Let's talk about legal observers.



           18      A.   Sure.



           19      Q.   This is -- I'm (indiscernible)?



           20      A.   All right.



           21      Q.   So anything you tell me I'm going to believe.



           22           When I think of an observer, a legal observer, I



           23  picture somebody that -- in a -- in a light blue helmet



           24  with (indiscernible) on it and them standing there



           25  watching North Koreans and the South Koreans, making sure
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            1  nobody has an attraction.



            2           Is a legal observer a neutral party?



            3      A.   So in the context of this case and I guess these



            4  types of incidents, that's not what "legal observer" was



            5  referring to.



            6           "Legal observer" was referring to somebody who



            7  will follow a law -- and even though it's legal, I don't



            8  believe that it's necessarily a, quote, lawyer.  It's



            9  somebody who will take photographs of the interaction



           10  between the protesters and the police.  And -- yeah, I



           11  mean, that's generally what my understanding is of the



           12  legal observer.



           13           But that legal observer, in this context, I think



           14  I -- my understanding is the idea is to sort of, you know,



           15  wait for an opportune moment to catch, you know, a



           16  photograph that can be used do -- I don't know -- I guess



           17  further whatever the cause is, to make the police look



           18  bad.



           19      Q.   And --



           20      A.   I got to be careful, because I'm not an expert on



           21  that, but that's to my general understanding.



           22      Q.   That's fine.



           23           And you determined someplace along the line that



           24  Ryder Collins was not a legal observer?



           25      A.   He was -- he was not a legal observer.
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            1      Q.   And how -- what did you base that on?



            2      A.   Well, to begin, the -- there are -- there is



            3  surveillance video in this case, from the tops of



            4  buildings, and you can see -- you can start seeing the



            5  group moving as they went eventually onto 7th Avenue and



            6  then turned on Washington.  So you can really see the



            7  group, and you can see who is following.



            8           Ryder Collins is nowhere to be seen.  There are



            9  some people following.  Early on, there's a person in a



           10  red shirt.  I -- I don't know for sure who that is.  There



           11  was also a person wearing black who -- that I could tell



           12  from other photographs -- was there who had a camera, but



           13  it was not Ryder Collins.



           14           There was then also eventually the -- there were



           15  two women who were part of -- I guess Patriot -- I'm



           16  blanking on the exact name, I apologize, but they -- they



           17  were following them as well.  And you can see throughout



           18  this, that Ryder Collins is not involved also using the



           19  Strongwatch video.  And then final -- a final, I guess,



           20  piece of corroborating evidence is the -- the Patriots.



           21  I'm -- I can't remember.  I think there's another part of



           22  the name there, but they have video where Ryder Collins



           23  actually comes up and makes a comment, sort of like what's



           24  going on?  It just all corroborates that this guy is not



           25  part of that group.  He's not a legal observer.  He's not
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            1  connected to them.



            2      Q.   Can a legal observer help facilitate under the



            3  definition we discussed earlier?



            4      A.   A legal observer can, yes.



            5      Q.   It's possible?



            6      A.   It is possible, yes.



            7      Q.   And what are SIGNAL messages?



            8      A.   So --



            9      Q.   SIGNALs is all caps, S-I-G-N-A-L.



           10      A.   It's -- well, it's an app that I don't have.  But



           11  my understanding it's an app that when you communicate by



           12  text, it's encrypted, and I think that the text messages



           13  can disappear.  Like, there's settings you can have where



           14  it disappears.  I don't -- I've never used Signal or any



           15  of those apps.



           16      Q.   It's my understanding that the law enforcement



           17  secured SIGNAL messages between the alleged gang members



           18  discussing the use of legal observers.  Are you familiar



           19  with that?



           20      A.   Yeah.  So I think that was part of the



           21  communications that -- I can't remember if it was in



           22  April's PowerPoint, but somewhere within the case, these



           23  communications that existed between people who were not --



           24  at least most of them were not the ones arrested on



           25  October 17th, these other communications.  I -- somewhere
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            1  in there, there was definitely a discussion of legal



            2  observer, yes.



            3      Q.   And this was part of a presentation where she's



            4  explaining her good-faith belief that the charges were



            5  correct?



            6      A.   Yeah.  I believe that -- I'm pretty sure it was



            7  part of this PowerPoint.



            8           MR. CALDERON:  Thank you.



            9           Your Honor, I pass the witness.



           10           THE COURT:  Thank you.  If your redirect is



           11  brief, we will try to finish with Mr. Green.



           12           MR. HENLEY:  Judge, unfortunately it's not going



           13  to be -- it's going to be brief, but it's not -- it's



           14  going to take a little bit longer.



           15           We have a lieutenant who has some duties outside



           16  of the office, and he's here.  His testimony is going to



           17  be extraordinarily brief.  So I'm wondering if we can go



           18  ahead and pull him in out of order.



           19           THE COURT:  As long as you both agree he's going



           20  to be extraordinarily brief.



           21           MR. HENLEY:  Lieutenant Hester.  I can't imagine



           22  it being more than ten minutes.



           23           THE COURT:  All right.  And your estimate of your



           24  redirect for Mr. Green is.



           25           MR. HENLEY:  Probably not even 10 to 15 minutes.
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            1           THE COURT:  Oh, well, I mean, I would like to not



            2  have him continue to wait, if possible.  But all right.



            3           Do you have any objection to taking the



            4  lieutenant now and then we'll get back to Mr. Green?



            5           MR. CALDERON:  Not at all, Your Honor.



            6           THE COURT:  All right.  Then --



            7           THE WITNESS:  Just wait outside?



            8           THE COURT:  If you would waited outside,



            9  Mr. Green.



           10           THE WITNESS:  No problem.



           11           THE COURT:  We'll try to finish with you before



           12  lunch, if we can.



           13           THE WITNESS:  Okay.



           14           MR. HENLEY:  And I definitely will.



           15           THE COURT:  And this is Lieutenant Hester.



           16           MR. HENLEY:  Lieutenant Hester.  Lieutenant James



           17  Hester.



           18           THE COURT:  Okay.  Good afternoon, sir.



           19           If you would, please, stay standing for a minute



           20  and raise your right hand.  I'll swear you in.



           21           Do you solemnly swear that the testimony you're



           22  about to give will be the truth, the whole truth, and



           23  nothing but the truth?



           24           THE WITNESS:  I do.



           25           THE COURT:  Thank you.  Please have a seat.
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            1           And once you get seated, you might move that



            2  binder out of your way and pull the microphone a little



            3  closer, please.



            4           And then the lawyers say your testimony will be



            5  very brief, and we're hoping that's true.



            6           We'll start with Mr. Henley.



            7           MR. HENLEY:  Thank you.



            8



            9                        JAMES HESTER,



           10  a witness herein, having been first duly sworn to speak



           11  the truth and nothing but the truth, was examined and



           12  testified as follows:



           13



           14                      DIRECT EXAMINATION



           15  BY MR. HENLEY:



           16      Q.   Can you state your name for the record, please.



           17      A.   Yes.  James Hester.



           18      Q.   Mr. Hester, where are you employed?



           19      A.   The Phoenix Police Department.



           20      Q.   How long have you been employed with the Phoenix



           21  Police Department?



           22      A.   Since -- I've been sworn since June of 2001.



           23      Q.   What are some of your duties with the Phoenix



           24  Police Department?



           25      A.   My current responsibility is I'm the homicide
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            1  lieutenant.



            2      Q.   What was your position during the 2021 time



            3  frame?



            4      A.   I was the assaults, crime gun intelligence unit,



            5  and digital forensics investigations unit lieutenant.



            6      Q.   Are you familiar with the respondent in this



            7  matter, Ms. Sponsel?



            8      A.   I am.



            9      Q.   How are you familiar with Ms. Sponsel?



           10      A.   We -- we work together, professional capacity.



           11      Q.   How -- how long have you known her?



           12      A.   I'm sure I've known her most of my career.  But



           13  as a supervisor, I don't testify all that often, but I've



           14  become more familiar with her more recently because of a



           15  case involving one of my sergeants getting run over.



           16      Q.   The -- were you aware that Ms. Sponsel was the



           17  prosecutor assigned to the October 17, 2020, protester



           18  arrests?



           19      A.   Was I aware of after the event or before the



           20  event?



           21      Q.   Let's say after the event.



           22      A.   After the event, yes.



           23      Q.   Were -- when did you first become aware of the



           24  arrests of October 17th?



           25      A.   I believe the next day.





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      131







            1      Q.   Were you aware that individuals that were



            2  arrested that day had their cell phones seized as part of



            3  the arrests?



            4      A.   I became aware of it, yes.



            5      Q.   The -- when cell phones are seized in that manner



            6  and they're maintained by the Phoenix Police Department



            7  Evidence Division; right?



            8      A.   Property Management Bureau is where evidence is



            9  stored, yes.



           10      Q.   Were -- was one of your, I guess, subordinates --



           11  I'm not sure exactly -- well, strike that.



           12           Are you familiar with Detective Legere?



           13      A.   Yes.



           14      Q.   Was he one of your subordinates at the time



           15  during the October 17, 2020, time frame?



           16      A.   Yes.



           17      Q.   Was -- is there another detective, Hardina?



           18      A.   Yes.



           19      Q.   That's -- was under your command as well?



           20      A.   Yes.



           21      Q.   Was Detective Hardina on -- the first detective



           22  that was involved with the seizure and maintenance of the



           23  cell phones that were seized on October 17, 2020?



           24      A.   He was assigned the case.



           25      Q.   During Detective Hardina's control of those cell
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            1  phones or involvement with those cell phones, were any of



            2  those cell phones released to the individual protesters?



            3      A.   Yes.



            4      Q.   Can you explain that.



            5      A.   Explain that -- like the process of how phones



            6  get released or why they were released?



            7      Q.   Generally how that's -- how that occurs.



            8      A.   We have a record management system that has



            9  access to the evidence -- I'm sorry.  Am I too loud on



           10  this thing?



           11           THE COURT:  No.  You're good.



           12           THE WITNESS:  And the phones were made available



           13  for release, which notifies our Property Management Bureau



           14  that people can collect them.  And then there's a process



           15  that I have a witness where someone can go to 100 West --



           16  East Elwood and collect their property, once we make it



           17  available for release.



           18  BY MR. HENLEY:



           19      Q.   Did any of the individuals arrested on October 17



           20  request that their cell phones be returned?



           21      A.   Yes.



           22      Q.   Were they, in fact, returned to these folks?



           23      A.   They were made available for release.  I --



           24  again, I didn't witness anybody picking up any cell



           25  phones.
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            1      Q.   Have you -- do you maintain records on this



            2  issue?



            3      A.   Yes.



            4      Q.   Have you reviewed those records?



            5      A.   Yes.



            6      Q.   Do the records reflect that cell phones were, in



            7  fact, released to some of the individuals arrested on



            8  October 17?



            9      A.   I don't recall if they were released to the



           10  people that were arrested, but I recall that they were



           11  released, yes.



           12      Q.   When were those cell phones released, as



           13  reflected by the records?



           14      A.   So there's two parts here.  So the ones that



           15  you're referring to with Anthony Hardina, that he released



           16  them soon after being assigned the case when he was



           17  notified that individuals wanted their phones back.



           18           There was a later time where additional property



           19  was released at the request of my leadership.



           20      Q.   During Detective -- is it Detective Hardina?



           21      A.   It is, yes.



           22      Q.   During the time that Detective Hardina was



           23  releasing it, do you know when -- when exactly these cell



           24  phones were released?



           25      A.   No.
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            1      Q.   That initial release?



            2      A.   No.



            3      Q.   As I understand it, there was a Violent Bureau



            4  [sic] meeting that took place on October 23, 2020.  Do you



            5  recall that Violent Crime Bureau meeting?



            6      A.   So it was a meeting involve -- it was a meeting



            7  within the Violent Crimes Bureau conference room, yes.



            8      Q.   And did that -- am I correct that meeting took



            9  place on October 23, 2020?



           10      A.   I believe that's correct, yes.



           11      Q.   Did you engage in conversations during that



           12  meeting regarding Detective Hardina's release of the cell



           13  phones?



           14      A.   I -- I believe it's more fair to say that the



           15  impetus for the meeting was that the cell phones were



           16  releasing, not that we discussed -- I discussed with



           17  persons that were in that meeting about the potential of



           18  getting into the phones, but not ...



           19      Q.   So Detective Hardina's release of the cell phones



           20  certainly took place before October 23, 2020; correct?



           21      A.   Yes.



           22      Q.   Did you have any discussions directly with



           23  Ms. Sponsel regarding Ryder Collins?



           24      A.   Yes.



           25      Q.   When did those discussions take place?
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            1      A.   I don't have the date.



            2      Q.   Was there an event or circumstance that caused



            3  you to contact Ms. Sponsel?



            4      A.   Yes.



            5      Q.   What was the event or circumstance that caused



            6  you to contact Ms. Sponsel?



            7      A.   It was one of my detective's interviews with



            8  Sergeant James Groat.



            9      Q.   What was the purpose of the interview of one of



           10  your sergeants, Groat?



           11      A.   Clarification on why Ryder was -- or Mr. Collins



           12  was identified as being part of the group.



           13      Q.   As a result of the interview of Sergeant Groat,



           14  you said that you contacted Ms. Sponsel.  What was the --



           15  what was the nature of your discussion with Ms. Sponsel



           16  regarding Ryder Collins?



           17      A.   To paraphrase it, because I don't remember the



           18  exact wording of our conversation, but the easiest way for



           19  me to say it is that we -- we no longer believe that Ryder



           20  was part of the core group of protesters that were



           21  arrested that day and at direction of my leadership, we



           22  wanted the case dismissed against him.



           23      Q.   And when you say your "leadership," who are you



           24  speaking of?



           25      A.   So I -- I was trying to remember exactly, after





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      136







            1  our conversation previously.  There was a phone call with



            2  somebody.  I'm fairly confident it was one of our



            3  assistant chiefs, but I can't remember who it was.  But



            4  they wanted Ryder -- Ryder's -- Mr. Collins' charges



            5  dismissed immediately.



            6      Q.   And you conveyed their request to Ms. Sponsel?



            7      A.   Yes.



            8      Q.   Did you explain to her that they felt that there



            9  was a misidentification of Mr. Ryder Collins?



           10      A.   That seems reasonable, but I don't independently



           11  recall if that's how I phrased it.



           12      Q.   Did you make the request that Ms. Sponsel dismiss



           13  the case?



           14      A.   Yes.



           15      Q.   Did she make any comments in response to your



           16  request?



           17      A.   Yeah.  She said it was going to happen.  But, as



           18  I recall, there were some procedural issues that had to



           19  occur for that to happen.



           20      Q.   And, again, just to make sure that the timing is



           21  accurately identified, your conversation with Ms. Sponsel



           22  would have occurred after the interview of Sergeant Groat;



           23  correct?



           24      A.   Yes.



           25      Q.   As a result of your information regarding
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            1  Sergeant Groat and his involvement in the October 17,



            2  2020, arrest of Ryder Collins, did you report Sergeant



            3  Groat to the Professional Standards Bureau of the PPD?



            4      A.   I did not, no.



            5      Q.   Do you know if he was referred to the standard --



            6  Professional Standards Bureau with the PPD?



            7      A.   I believe he's under investigation.  I don't know



            8  who referred him.  My chain was aware of everything that



            9  was discussed.  So -- but it wasn't me.



           10           MR. HENLEY:  I have no further questions.



           11           THE COURT:  Cross-examination?



           12           MR. CALDERON:  Yes, Your Honor.



           13



           14                      CROSS-EXAMINATION



           15  BY MR. CALDERON:



           16      Q.   Hello well.  Good to see you again.



           17           Just want to ask you about the time frame.  Would



           18  you take a look at Exhibit 196.  There's boxes -- there's



           19  binders right to your right.  Each one is -- has numbers?



           20      A.   196 you said?



           21      Q.   196.



           22      A.   This is not the right one.



           23      Q.   Please let me know when you get to 196, and I'm



           24  going to direct you to a particular page.



           25      A.   Yes.  I'm here.
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            1      Q.   Have you look down in the right-hand corner,



            2  there are numbers, Bates numbers, and I'm going to refer



            3  you to number 006663.



            4      A.   I'm there.



            5      Q.   Okay.  This is a police incident report, isn't



            6  it?



            7      A.   It is.



            8      Q.   And it's involving -- the reporting officer was



            9  Adam Legere?  Legare [phonetic]?



           10      A.   Legere.



           11      Q.   Legere.  Right.



           12           And the date of this is what?



           13      A.   February 19, 2021.



           14      Q.   So this was three -- three months -- almost four



           15  months after -- after the October events; correct?



           16      A.   Correct.



           17      Q.   And this was the time that you came to



           18  April Sponsel or communicated with her and said the



           19  charges need to be dismissed?



           20      A.   Yes.



           21           MR. CALDERON:  Okay.  No further questions,



           22  Your Honor.



           23           THE COURT:  Any redirect?



           24           MR. HENLEY:  Very briefly.



           25





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      139







            1                     REDIRECT EXAMINATION



            2  BY MR. HENLEY:



            3      Q.   Was it your understanding that the case was still



            4  pending as of February 19, 2021?



            5      A.   Yes.



            6      Q.   And did Ms. Sponsel indicate to you that -- or



            7  did she tell you that she had already dismissed the case?



            8           MR. CALDERON:  Objection.  Asked and answered.



            9           THE WITNESS:  No.



           10           THE COURT:  He did testify that she said it was



           11  going to happen but there were some procedural things that



           12  needed to happen first.



           13           Is this a different question?



           14           MR. HENLEY:  Yes.



           15  BY MR. HENLEY:



           16      Q.   It was did she inform you that she had already



           17  dismissed the case?



           18      A.   Are you saying during our phone call?  I just



           19  want to make sure I answer --



           20      Q.   During your phone call.



           21      A.   No.



           22           MR. HENLEY:  Thank you.  No further questions.



           23           THE COURT:  Lieutenant, I think you're going to



           24  be free to leave, but let me see if the panel members have



           25  any questions for you.
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            1           Mr. Sifferman?



            2           PANEL MEMBER SIFFERMAN:  No.  No questions,



            3  Your Honor.



            4           THE COURT:  Mr. Clark.



            5           PANEL MEMBER CLARK:  No questions.



            6           THE COURT:  Thank you very much for coming down



            7  to testify.  Sorry for having to wait, but you're free to



            8  leave.



            9           THE WITNESS:  Thank you.



           10           THE COURT:  I'm a little concerned -- if you're



           11  really going to be that quick with Mr. Green, I think we



           12  could go ahead with him.



           13           Panel members may have some questions for him.



           14           MR. HENLEY:  It may be prudent to just go ahead



           15  and come back after lunch.



           16           THE COURT:  I think it is, because I don't want



           17  to rush anybody.



           18           MR. HENLEY:  Thank you, Your Honor.



           19           THE COURT:  And we may have questions.



           20           So it's 12:20.  Why don't we reconvene at



           21  1 o'clock.



           22           And tell Mr. Green we'll get him in and out as



           23  quickly as possible as that point.



           24           All right.  We'll stand in recess until



           25  1 o'clock.
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            1                           (Recess)



            2           THE COURT:  We are back on the record after our



            3  lunch recess, and Mr. Green has returned to the witness



            4  stand.



            5           We apologize for keeping you so long, but we



            6  needed to get the officer out of here.



            7           So we are at the point of redirect of Mr. Green



            8  by Mr. Henley.



            9           MR. HENLEY:  Thank you.



           10



           11                     REDIRECT EXAMINATION



           12  BY MR. HENLEY:



           13      Q.   Thank you once again for your patience,



           14  Mr. Green.



           15           In response to questions about your discussions



           16  with the State Bar between the closing of testimony



           17  Tuesday and this morning, you've identified a couple of



           18  topics.  Were you also informed that the PDJ properly



           19  requested that I try to streamline my direct examination



           20  of the witnesses?



           21      A.   Yes, you definitely mentioned that.



           22      Q.   Was that a topic that I brought to your attention



           23  with great urgency?



           24      A.   Yes.



           25      Q.   Okay.  You also responded to questions by
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            1  Mr. Calderon regarding the ability of a prosecutor to



            2  review videotape within ten days.  Do you remember that



            3  testimony?



            4      A.   I do, yes.



            5      Q.   I think your response was something along the



            6  lines of it would be impossible to review all of the



            7  videotaped evidence, especially as it relates to the



            8  October 17th protest within that ten-day period?



            9      A.   In relation to the October 17th, that amount.



           10  There are some cases that may only have one or two body



           11  cams, where it certainly is feasible.  But, in this case,



           12  I agree that it would not have been feasible.



           13      Q.   How many defendants were actually charged in that



           14  October 17, 2020, protest?



           15      A.   That -- there were 15 because there were three



           16  juveniles and the rest were adults, and that includes



           17  Ryder Collins.



           18      Q.   Did Ms. Sponsel have to initiate all 15 of the



           19  October -- the felony prosecution of all 15 October 17th



           20  protesters within ten days?



           21      A.   No.  I mean, we have the option.  It's our



           22  discretion as to whether or not when a case comes in as a,



           23  quote, in-jail and we're operating under that time frame,



           24  you know, I think I mentioned this before, one option is



           25  we can further the case and we can not file charges.  We
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            1  can turn it down.



            2           So, no, we -- we are not required to file



            3  charges.  We can hold off.  And sometimes the way that is



            4  described, I know I sometimes converted an in-jail to what



            5  we call a "basket" case, to give us more time to review



            6  it.



            7      Q.   In the event of a charge that seems to be



            8  supported -- that seems to support -- quote, support



            9  felony charges, how long is the statute of limitations for



           10  the -- for most felony offenses?



           11      A.   For most felony offenses, it's a seven-year



           12  statute of limitations.



           13      Q.   And for misdemeanors, how long is the statute of



           14  limitations for a misdemeanor?



           15      A.   One year.



           16      Q.   As I understand it, Suvarna Ratnam was the only



           17  defendant out of the 15 charged for the October 17th



           18  incident.  She was the only one that was in jail; is that



           19  correct?



           20      A.   That's my recollection is that she was the only



           21  one who was in jail.  Thus she had a bond hearing because



           22  she had an open case with -- she was on release for.  And



           23  I believe all others had been released.



           24      Q.   Was there anything preventing Ms. Sponsel from



           25  initiating the charges against Suvarna Ratnam within that
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            1  ten-day window while submitting the other 15 protesters



            2  sometime later within that seven-year statute of



            3  limitations?



            4      A.   No.  I mean, that is one of the things that we,



            5  as prosecutors, can do.  We can decide to charge some of



            6  the counts, some of the defendants, all of them.  So we



            7  have that discretion.  You don't -- you don't have to



            8  charge everybody who was arrested as part of an event.



            9      Q.   In response to questions by Mr. Calderon



           10  regarding Ryder and the various criminal street gang



           11  criteria, you provided testimony regarding the black bloc



           12  and that he didn't have an umbrella.  But did Ryder have



           13  any tattoos that spelled out ACAB?



           14      A.   No, he did not.



           15      Q.   Did he have any tattoos identifying 1312?



           16      A.   No, he did not.  I re -- I do seem to recall some



           17  tattoos, but I think it was something very benign.



           18      Q.   In response to questions by Mr. Calderon, you had



           19  a discussion about the difference between probable cause



           20  and reasonable likelihood of conviction.  And I'm not



           21  going to go through the testimony, because I don't think



           22  that there's really any dispute regarding anything that



           23  you said, but I do have a question.  Is it possible for a



           24  prosecutor to discover evidence during the course of their



           25  prosecution that not only diminishes the likelihood of a
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            1  conviction but also eliminates the probable cause that the



            2  crime ever was committed by this individual?



            3      A.   Yes.



            4      Q.   And do you believe that this was the case with



            5  Ryder Collins?



            6      A.   Yeah.  So my opinion was, as it related to Ryder



            7  Collins, once I started reviewing those photographs, was



            8  essentially this is a wrong guy and -- yeah, that there's



            9  no -- there's no evidence connecting him, you know, to



           10  these particular crimes.



           11      Q.   So a prosecutor could develop probable cause at



           12  the -- shortly after the arrest and initiate a crime, but



           13  then -- or initiate a charge, but then over the course of



           14  their discovery and review of all of the evidence, they



           15  may discover that they have the wrong guy?



           16           MR. CALDERON:  Objection.  Leading.



           17           THE COURT:  It is leading, and I think it's what



           18  he just testified about.  Okay.  And we heard it the first



           19  time.



           20  BY MR. HENLEY:



           21      Q.   You testified that the -- one of the protesters



           22  had weapons at the October 17, 2020, protest?



           23      A.   Correct.  At least one.  But in terms of gun, at



           24  least one.  I think there may have been some other items



           25  that potentially could have been weapon.
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            1      Q.   Did you identify the name of the protester that



            2  had the various items?



            3      A.   The one with the guns was Britney Austin.



            4      Q.   Was Britney violating any laws by possessing the



            5  guns that she carried that day?



            6      A.   No.  I -- I -- she was not a convicted felon.



            7  There was no misconduct involving weapons.  And from



            8  watching the video, there was no, like, pointing it at the



            9  officers.  So we didn't have an aggravated assault or,



           10  like, a reckless display for a disorderly conduct.  So I



           11  didn't see any crime.  You know, she was simply in



           12  possession of those weapons.



           13      Q.   In response to questions by Mr. Calderon, you



           14  talked about offenders of violence -- and I'm paraphrasing



           15  here; so if I misstate it, please correct me -- offenders



           16  of violent misdemeanors do not reach the criteria



           17  necessary for inclusion in GangNet.



           18           Again, that's my recitation of your testimony.



           19           Do you remember that testimony?



           20      A.   Yes.



           21      Q.   Is it fairly accurate to what you testified to?



           22      A.   Yes.  Essentially that, you know, whether it's --



           23  whether it's GangNet or just a gang charge, the definition



           24  of a criminal street gang, it's aimed at the group



           25  criminality and specifically that which involves felonies,
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            1  not misdemeanors.



            2      Q.   So are violent misdemeanors sufficient as the



            3  predicate offense for criminal street gang charges?



            4      A.   No.  Because it's a misdemeanor.



            5      Q.   No misdemeanors are sufficient; correct?



            6      A.   No.  I mean, the statute says felonies; so it's



            7  got to be felonies.



            8      Q.   You spoke -- you testified about Diane Meshkowitz



            9  and your request made of her at some point during your



           10  review.  I'm going to direct you to Exhibit 103.



           11      A.   And I have that open in front of me.



           12      Q.   Are you with me?



           13      A.   Yeah.  I am.  Sorry.



           14      Q.   Okay.  Does this help refresh your recollection



           15  as to when you sent the request over to Ms. Meshkowitz?



           16      A.   It does, yes.



           17      Q.   On Bates -- it looks like 2034, it looks like you



           18  start this email chain, and it's going to Katie



           19  Gibson-McLean.  Who is Katie Gibson-McLean?



           20      A.   She was the attorney who represented Ryder



           21  Collins in the criminal matter.



           22      Q.   Why did you send this email to Ms. McLean?



           23      A.   Because even though the case was dismissed



           24  without prejudice and we didn't necessarily have to be



           25  providing discovery, I felt that since it was clear that
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            1  we were reviewing for possible refile, that I would



            2  continue disclosing items.



            3           And as part of that, I noticed that -- it appears



            4  from looking at this, I noticed that there was a



            5  supplement the talked about photos from Ryder Collins'



            6  camera had been extracted or developed.  And I had not yet



            7  requested them, but I wanted to request them.  But I



            8  recognized, since he was not involved and essentially had



            9  been cleared or had been cleared, that I wanted to be very



           10  careful about what I requested and what I obtained.  I



           11  didn't want to obtain private photographs of his wife or,



           12  you know, things that were unrelated and then disclose



           13  that to the group.  The group of defense attorneys and



           14  defendants, that is.



           15      Q.   You -- did you have to go through any other



           16  efforts to protect his -- his rights of privacy with



           17  respect to these photographs?



           18      A.   My -- so my recollection is the way -- and from



           19  looking at the email is I reached out to the defense



           20  attorney, and I think it was agreed upon that what I would



           21  do is I would request just those photographs that related



           22  to the protest, because that was what was relevant to the



           23  case.



           24           And then eventually those photographs, I believe,



           25  came to us, and then we did the disclosure.  But I just --
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            1  so mainly just sort of getting the permission from -- from



            2  her -- from his counsel.



            3      Q.   You testified regarding former police



            4  department -- Phoenix Police Department Officer Clint



            5  Davis and his opinions at the February 12th second



            6  incident review.



            7           Is Mr. Davis a lawyer?



            8      A.   He's not a lawyer, no.



            9      Q.   Does Mr. Davis make any prosecutorial decisions



           10  on behalf of the MCAO?



           11      A.   He doesn't make the ultimate prosecutorial



           12  decision, no.



           13      Q.   Was his presence and input similar to



           14  Ms. Liewer's public input at these incident reviews?



           15      A.   You know, I would say it is different just



           16  because he is a police officer and he is a detective.  So



           17  it's a little bit more -- he's giving an expert opinion



           18  about the application of the gang statute whereas Jennifer



           19  Liewer oftentime was look -- oftentimes was looking at



           20  other sort of more either global or bringing up points



           21  that we may not have considered.



           22           So I would say it is different, but -- but it is



           23  true that Clint Davis is a nonlawyer, but he is -- he is a



           24  detective, a police detective and investigator.



           25      Q.   Was it commonplace for nonlawyers, like Mr. Davis
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            1  and Ms. Liewer, to attend these incident reviews?



            2      A.   Yes.  I mean, that does happen.  Yes, so we have



            3  many incident reviews where detectives are asked to show



            4  up and help present the case.  And then there are other



            5  times we -- yes, we do have people that are nonlawyers.



            6      Q.   During the second incident review, did Mr. Davis



            7  present any actual evidence that addressed any of the



            8  issues that were outlined in your February 10th email?  I



            9  believe it was marked as Exhibit 92.



           10      A.   No.  There was -- there was -- my recollection is



           11  him providing his opinion about how -- you know, based on



           12  the facts, that it could be a criminal street gang or even



           13  was, but there was no evidence, no specific facts to plug



           14  in that was answering, you know -- at least substantially



           15  answering the questions that I had presented.



           16      Q.   In response to Mr. Calderon's questions regarding



           17  your review, I think he was -- he was aiming and obtained



           18  testimony regarding -- or at least stating that the review



           19  of cases is not necessarily out of the ordinary.  Do you



           20  remember that testimony?



           21      A.   Something to that effect, yeah.



           22      Q.   Okay.  During your career as a prosecutor, have



           23  you ever been involved in a review of cases of this scope?



           24      A.   Not of this scope.  I mean, certainly I've been



           25  involved in reviewing a case and being another set of
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            1  eyes, or, for that matter, inheriting a case from somebody



            2  else.  But this was different because it was inheriting a



            3  case or getting assigned a case that had already been



            4  dismissed without prejudice and then it was also part of a



            5  much, I guess, larger group of cases.  So in terms of



            6  scope, this -- I don't recall any case ever being this



            7  large in scope that I was asked to kind of review and then



            8  make a decision on, or at least make a recommendation on.



            9      Q.   Have you ever been involved in a review of cases



           10  involving the number of employees, personnel, attorneys,



           11  paralegals that you testified to earlier, involving that



           12  number of resources of the MCAO?



           13      A.   I can't think of one right now.  I want to be



           14  careful not to say, like, it's never happened, but I can't



           15  think of one right now.



           16           MR. HENLEY:  I have no further questions.



           17           THE COURT:  Mr. Green, before we excuse you, the



           18  hearing panel members may have questions, and I'll ask



           19  Mr. Sifferman first.



           20           PANEL MEMBER SIFFERMAN:  Thank Your Honor.



           21           Let me apologize for asking this question.  I've



           22  done nothing but commercial litigation for 40 years, so



           23  this is about criminal procedure.



           24           If you have very good evidence of conspiracy or



           25  facilitation to commit a felony, what's the advantage of





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      152







            1  adding a charge of street gang?



            2           THE WITNESS:  As I think I understand your



            3  question, so, like, in other words, if you have good



            4  evidence of a number of serious crimes, what is the



            5  advantage of adding the criminal?  One possible advantage,



            6  in some instances, it can allow you, perhaps to get



            7  additional evidence in at trial that might help connect



            8  the coconspirators.  For example, common symbols that are



            9  used by a gang, certain correspondence, that would be one



           10  possible example.



           11           Other -- in other instances, if you -- you know,



           12  you truly have, you know, like the strong gang evidence



           13  and it is a gang case and that's the gravamen of what's



           14  going on, then it also just makes sense, sort of out of a



           15  matter of, like, making sure that the record is accurate,



           16  then you may want to bring the gang charge.



           17           So I guess the -- it depends on the facts and



           18  circumstances.  But, generally, if the evidence is there,



           19  it could have the advantage of allowing a little bit more



           20  context to come in that connects the coconspirators.



           21           PANEL MEMBER SIFFERMAN:  Does it change the



           22  sentencing options?



           23           THE WITNESS:  Yes.  So that -- that is another --



           24  whether you want to call it an advantage or not, bringing



           25  a gang charge itself, that gang charge, for example,
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            1  assisting a criminal street gang, may very well end up



            2  running concurrent.  So that may not get additional time.



            3           However, there is a sentencing enhancement that



            4  often goes along with gang charges.  If -- if the state



            5  can prove that somebody committed the crime with the



            6  intent to promote, further, or assist in the interest of



            7  the criminal street gang -- and I'm paraphrasing; it may



            8  not be the exact language -- then if it's a -- I believe a



            9  Class 2 or 3 or -- Class 2 or 3 felony, that's five years.



           10  I hope I'm not getting this wrong.  Or it can add three



           11  years if it's a less serious felony.



           12           So there is that sentencing enhancement as well.



           13           PANEL MEMBER SIFFERMAN:  Thank Your Honor.



           14  That's all I have.



           15           THE COURT:  Thank you, Mr. Sifferman.



           16           Mr. Clark, any questions?



           17           PANEL MEMBER CLARK:  Yes.



           18           Mr. Green, at the October 30th incident review, I



           19  wrote that Heather Livingstone was there and she's the



           20  bureau chief for gangs.



           21           THE WITNESS:  That's correct.



           22           PANEL MEMBER CLARK:  Was she at the second



           23  meeting, the second incident review?



           24           THE WITNESS:  She was.



           25           PANEL MEMBER CLARK:  Okay.  That's it.
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            1           THE COURT:  All right.  Mr. Henley covered an



            2  area that I had wanted to ask you about, and that's



            3  basically involving the timing of charging decisions.  And



            4  so I wanted to make sure that I do understand correctly.



            5           Because Ms. Ratnam was in custody, if she were to



            6  remain in custody, she would have to be charged within ten



            7  days; is that correct?



            8           THE WITNESS:  Well, actually, you would have to



            9  have a direct complaint filed within 48 hours of the



           10  initial appearance.  And then within ten days, if they're



           11  in custody, now you're going to have the more formal



           12  probable cause finding, whether it be through a



           13  preliminary hearing or through a grand jury indictment,



           14  and that's where that ten days comes in.



           15           THE COURT:  And I believe you testified none of



           16  the other October protesters were in custody; correct?



           17           THE WITNESS:  Yeah.  My recollection is that all



           18  of them had been released at the initial appearance.



           19           THE COURT:  So, to your knowledge, was there any



           20  rule, statute, office policy, other, that required them to



           21  be charged so quickly?



           22           THE WITNESS:  I don't believe that there -- I



           23  don't believe there's a policy that requires that they be



           24  charged -- that requires them to be charged quickly, no.



           25  I mean, that's part of the charging discretion of the
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            1  prosecutor.  If you believe you have a reasonable



            2  likelihood of conviction and it's in the interest of



            3  justice to make those charges now, the prosecutor can make



            4  that decision.  But they're not required to.



            5           In other words, we're not required to -- to bring



            6  the charge.



            7           THE COURT:  And that ties into testimony that you



            8  gave earlier.  You said it wasn't feasible to review all



            9  of the video footage and other information within ten days



           10  if, quote, you must work under this time frame.



           11           Is that along the lines of what we just



           12  discussed, that you've got to -- if you've got to do this



           13  within ten days, it wasn't possible.  But I guess if you



           14  don't have to do it within ten days, you've got -- well,



           15  you've got a lengthy statute of limitations.  I assume the



           16  office doesn't like to run up against that.  But, to your



           17  knowledge, were there any time pressures, other than those



           18  relating to Ms. Ratnam that would have required a quick



           19  charge?



           20           THE WITNESS:  I'll -- I'm not aware of that.  I



           21  mean, other than, I suppose the fact that she had an open



           22  case.  But, again, in terms of the charging decision, I



           23  mean, there are so many times where we can get a case and



           24  it's like there's so much to review here, I really don't



           25  feel comfortable making a charging decision right now.
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            1  I'm going to convert to a basket case, you know, which --



            2  understanding that the person is going to be released on



            3  that charge.



            4           THE COURT:  The only other question I had is it's



            5  a note from yesterday, and I'm not sure it's entirely



            6  accurate.  You were talking about the first incident



            7  review meeting, and I think you testified that Ms. Sponsel



            8  provided what you called a high-profile memo, which was



            9  office policy.



           10           Did I understand that correctly?



           11           THE WITNESS:  Yes.



           12           THE COURT:  Is that part of our record?



           13           MR. HENLEY:  I believe it is, Judge.



           14           THE COURT:  I don't -- I can get the lawyers to



           15  clarify.



           16           MR. HENLEY:  Yes.  We can --



           17           THE COURT:  The later.  I was just curious.  I



           18  wanted to make sure I heard that correctly.



           19           All right.  No other questions from the panel for



           20  Mr. Green.



           21           May he be excused?



           22           MR. HENLEY:  I just have one very brief question,



           23  Judge.



           24           THE COURT:  Okay.  As long as it relates to the



           25  panel questions, that's fine.
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            1           MR. HENLEY:  In response to yours.



            2           THE COURT:  Yes, further.



            3



            4                 FURTHER REDIRECT EXAMINATION



            5  BY MR. HENLEY:



            6      Q.   If Suvarna wasn't charged within ten days while



            7  she was in custody, what would have happened?



            8      A.   So if she had not been charged with -- let's say



            9  after 48 hours of the direct complaint, she would have



           10  been released on that charge.  Because of the way the



           11  criminal -- Rules of Criminal Procedure are set up, you



           12  also now get a bond hearing where it's the state's



           13  obligation to prove that the proof is evident, presumption



           14  great that the person committed the new crime while on



           15  release.



           16           So -- now, if we had not brought those -- let's



           17  say we filed the direct complaint but then we did not



           18  charge on the tenth day, then she would be released.



           19      Q.   And when you say released, do you mean the



           20  charges will be dismissed?



           21      A.   Yes, essentially, the direct -- if a direct



           22  complaint has been filed, so the first charging, once



           23  there is no probable cause finding on that tenth day,



           24  while she's in custody, then, yes, the charge gets



           25  dismissed.
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            1      Q.   And the state can still pursue those same exact



            2  offenses within that seven-year statute of limitations;



            3  correct?



            4      A.   Yes, that's correct.



            5      Q.   It wouldn't be prevented from pursuing the same



            6  exact charges for the same exact October 17, 2020,



            7  offenses; right?



            8      A.   No, not at all.



            9           MR. CALDERON:  Your Honor, may I be heard?



           10           THE COURT:  Let's see if Mr. Henley is finished



           11  first.



           12           MR. HENLEY:  I'm finished, Judge.



           13           THE COURT:  Oh.  Did you want to ask another



           14  question?



           15           MR. CALDERON:  Yeah, just a question.



           16           THE COURT:  Yes.



           17           MR. CALDERON:  Thank you.



           18



           19                  FURTHER CROSS-EXAMINATION



           20  BY MR. CALDERON:



           21      Q.   Mr. Green, is it your position that the Suvarna



           22  Ratnam matter, the time frame that Mr. Henley just talked



           23  about, was inappropriately handled?



           24      A.   I think -- well, I -- are you asking my opinion?



           25  Is that what you're asking?
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            1      Q.   Right.



            2      A.   I would -- I would not have -- I would have



            3  waited.  I would have -- given the amount of evidence, I



            4  would not have -- I would have essentially converted it to



            5  a basket case and, you know, make sure we get everything



            6  to do a more thorough review.



            7      Q.   Was it legally wrong the way it was handled?



            8      A.   It was not -- when you say legally wrong, was --



            9  it was not illegal, no.



           10           MR. CALDERON:  Thank you.



           11           MR. HENLEY:  Your Honor, I believe -- you might



           12  want to check Exhibit 67 is the high-profile memo.



           13           THE COURT:  All right.  I don't know if we need



           14  Mr. Green to confirm that or just let's look at 67.



           15           Yes.  I don't think we need Mr. Green to confirm



           16  it, although, if you've got Exhibit 67 in front of you, it



           17  says high-profile memo from April Sponsel from October 29,



           18  2020.  So if you want to take a look at it, but.



           19           MR. HENLEY:  That is --



           20           THE COURT:  Do we all agree that's what it is?



           21           MR. HENLEY:  That is correct.



           22           THE COURT:  I think we do.



           23           THE WITNESS:  Okay.



           24           THE COURT:  So you're good.



           25           THE WITNESS:  Okay.
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            1           THE COURT:  Thank you for your patience,



            2  Mr. Green.  You are now excused, at least from the



            3  subpoena.  So thank you.



            4           THE WITNESS:  Thank you.



            5           THE COURT:  And who will your next witness be.



            6           MS. SHUMAN:  Your Honor, our next witness will be



            7  Diane Meshkowitz.



            8           MR. HENLEY:  And just for the purposes of the



            9  panel, Ms. Shuman will be taking this witness.



           10           THE COURT:  Oh, so glad you're going to let her



           11  finally speak.



           12           MS. SHUMAN:  And, Your Honor, and panel members,



           13  we also let Jan know that we will not be calling



           14  Ms. Bhatia today, so that does remove a witness from the



           15  list.



           16           THE COURT:  Okay.  And you say you're not calling



           17  her today.  Are you calling her another day or probably



           18  not.



           19           MS. SHUMAN:  Probably not, but we'd like to not



           20  have her removed just yet, just in case.  But, yeah.



           21  Thank you.



           22           THE COURT:  Good afternoon, ma'am.  You're



           23  ultimately going to sit right there, but if you would,



           24  please, raise your right hand and I will swear you in.



           25           Do you solemnly swear that the testimony you're
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            1  about to give will be the truth, the whole truth, and



            2  nothing but the truth?



            3           THE WITNESS:  I do.



            4           THE COURT:  Thank you.  Please have a seat there.



            5           I see you've brought some water.  There's a



            6  bottle in front of you also.  There's some binders in case



            7  the lawyers ask you questions about exhibits.  But if you



            8  would, please, just pull that microphone a little closer



            9  to you because we're recording and also amplifying for



           10  sound.  Thank you.



           11           Ms. Shuman, you may proceed.



           12



           13                      DIANE MESHKOWITZ,



           14  a witness herein, having been first duly sworn to speak



           15  the truth and nothing but the truth, was examined and



           16  testified as follows:



           17



           18                      DIRECT EXAMINATION



           19  BY MS. SHUMAN:



           20      Q.   Would you please state your name for the panel.



           21      A.   Diane Meshkowitz.



           22      Q.   And I want to thank you so much for being



           23  flexible with the schedule.  It's greatly appreciated.



           24           Where are you employed?



           25      A.   The Phoenix Police Department.
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            1      Q.   And what do you do at the Phoenix Police



            2  Department?



            3      A.   I'm a forensic photo specialist in the forensic



            4  imaging unit.



            5      Q.   And in that position, what do you do?



            6      A.   We used to be the photo lab back in the day.



            7  When I started, the main duties were archiving the



            8  department's photos and audios and providing discovery,



            9  and, over time, we've evolved to our main duties are



           10  retrieving surveillance video and processing video for



           11  various things, license plates, other.



           12      Q.   So both parties have disclosed you as being the



           13  specialist who was involved in downloading photographs



           14  from Ryder Collins, the gentleman's name, his camera.  And



           15  so that's what my questions are going to be about.



           16           And so if you would look at Exhibit 93, which



           17  Natalie can help.



           18      A.   Yes.



           19      Q.   And so it -- I didn't see anywhere on here that



           20  it says that you created this incident report, but did



           21  you?



           22      A.   Yes.  This is my supplement on what I did.  Any



           23  time we handle evidence that's been impounded and has a



           24  bar code, we need to generate a supplement saying why we



           25  touched it.
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            1      Q.   So at some point were you provided with SD



            2  cards -- i.e., just looking at what's on this record -- to



            3  download photographs?



            4      A.   Potentially, yes.



            5      Q.   How did -- what brought them to you?



            6      A.   Detective Adam Legere brought four sealed



            7  evidence bags, each containing an SD or micro SD card.



            8  And he said, "We're looking to see if there are any



            9  photographs or video of protest activities."  And he also



           10  told me that they were specifically trying to determine if



           11  the photographer was part of the protest group.



           12      Q.   So what did you do with those cards?



           13      A.   I looked at the contents.  I believe two had --



           14  were blank and had nothing on them.  And then two -- one



           15  card had images.  One card had a few images and some



           16  video.  I immediately generated a hash value, which is



           17  creating a digital fingerprint for the files in case it



           18  went any further.  The hash value was created of the files



           19  as they were on the cards as the ultimate original image.



           20  So if duplicates were made later, the hash -- another hash



           21  being generated could be compared and show that nothing



           22  was changed.



           23           That is standard procedure for any time we take



           24  an item out for potential processing, the original is



           25  always hashed, just as good forensic practice.
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            1      Q.   And so when you downloaded the information or



            2  data pictures, photos, what did you find?



            3      A.   I put them on a temporary drive for the



            4  detective.  As I looked through, it was a series of



            5  images, mostly involving architecture of downtown.  A lot



            6  of buildings, some pictures of homeless people, light



            7  rail.  And at the end, there was some protest photos and



            8  videos.



            9      Q.   So Ms. Sponsel, in her response to the complaint



           10  that was filed by the State Bar, affirmatively alleged



           11  that there were only nighttime photographs and videos of



           12  the rioters and surrounding area on those SD cards.



           13           Do you agree with that statement?



           14      A.   I do not.



           15      Q.   Why not?



           16      A.   Because the timeline started, like, late



           17  afternoon.  It was still daylight out for the beginnings



           18  of the photos.  In looking through, I could see images and



           19  on the video of young photographers.  So it appeared that



           20  the photograph was in a small group of photographers



           21  downtown, taking pictures of buildings and people and just



           22  happened to be there as things evolved later in the



           23  evening.



           24      Q.   If you had to put a percentage on it, what



           25  percentage of the photos would you say related to the
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            1  protest?



            2      A.   No more than a third.



            3      Q.   So what did you do after you downloaded and



            4  reviewed the pictures?



            5      A.   What I had done, I copied the pictures to the



            6  share drive.  We have -- at the time, we archived all the



            7  video we retrieved on a secured server.  But for the



            8  detectives to review the video that we pulled, we had



            9  designated share drive, where things would last for 30



           10  days, give them a chance to review and not looking at the



           11  original, just like a working copy.



           12           So while I had informed Detective Legere that, in



           13  my opinion, it looked like the pictures were just a



           14  photographer that happened to wind up, you know, wrong



           15  place, wrong time, I guess, there were images from the



           16  protest.  I told him and sent him the link to the share



           17  drive so he could review the images.



           18      Q.   Would Ms. Sponsel, as the assigned prosecutor,



           19  have had access to that -- those photographs?



           20      A.   Not on that drive.  The only way is -- would be



           21  if he made a copy and provided them.



           22      Q.   And do you know whether he did?



           23      A.   I do not.



           24      Q.   Okay.  And so what happened, then, with those SD



           25  cards after you were done?
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            1      A.   Well, after I copied the files to the share



            2  drive, I secured them in a locker in our evidence storage



            3  area and waited to hear back on if we were going to



            4  proceed further and what I should do with the photos.



            5  Just waiting to hear from -- back from Detective Legere.



            6  And a couple weeks later, he contacted me and said, "I'm



            7  going to pick up the cards.  We're not proceeding further.



            8  You don't need to archive or do anything else with those



            9  images."



           10      Q.   And that interaction with Detective Legere is



           11  reflected in Exhibit 93, your incident report?



           12      A.   Yeah.  So I initially received the SD cards on



           13  February 11th, and I returned them to him on March 9th.



           14           MS. SHUMAN:  That's all we have, Your Honor.



           15           THE COURT:  Cross-examination?



           16           MR. CALDERON:  Very brief, Your Honor.  Thank



           17  you.



           18



           19                      CROSS-EXAMINATION



           20  BY MR. CALDERON:



           21      Q.   Ms. Meshkowitz, do you know what photos



           22  April Sponsel had access to?



           23      A.   I do not.



           24      Q.   The photos -- I'm trying to -- I don't want to



           25  put words in your mouth.  But as I understand it, the
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            1  photos that you released were of the incident; correct?



            2      A.   What I did -- and it was the unofficial copy on



            3  the share drive -- I copied the entire contents of the



            4  card with the hash values in folders labeled by the bar



            5  code that they were impounded under.



            6           MR. CALDERON:  No further questions.



            7           THE COURT:  Any redirect?



            8           MS. SHUMAN:  One, Your Honor.



            9



           10                     REDIRECT EXAMINATION



           11  BY MS. SHUMAN:



           12      Q.   I just want to make sure we're not conflating the



           13  dates between what -- the work that you did in



           14  February versus the later contact in April.



           15           So when you first got the cards that you



           16  downloaded them, you provided a copy to Detective Legere?



           17      A.   That day.



           18      Q.   Okay.



           19      A.   On the 11th.



           20      Q.   And then it wasn't until April that you released



           21  those --



           22      A.   March 9th is when he picked up the cards from me



           23  in the resealed evidence bags with the cards.



           24      Q.   And then you handed them -- you released --



           25      A.   I handed them to him.  And what happened to the
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            1  images after I put them on the share drive, I do not know



            2  because that was the only copy that I provided to anybody



            3  was what was given to Detective Legere on the share drive.



            4      Q.   And I'm not going to make you pull up the



            5  exhibit, but did you exchange emails with Ryan Green



            6  regarding ultimately what was going to happen with those



            7  photographs, in terms of releasing private photos versus



            8  the rest of the photos?



            9           And if it would be easier, it's Exhibit 103.



           10  Just wanted to save you ...



           11           The Bates number at the bottom, it would start at



           12  002032.



           13      A.   I believe these emails refer to other video and



           14  photos that were from that protest at the time.  I do not



           15  believe they were the contents of these cards.



           16      Q.   Okay.



           17      A.   I do not recall releasing that to anybody.



           18      Q.   Okay.  And I would note that on the "Re" line, it



           19  says "Ryder Collins photographs."  So if you're looking at



           20  part -- page 2032, it's your email of April 6th to Ryan



           21  Green and some other folks.  And it says, "Ryder Collins



           22  Photos."



           23           Would that help refresh your recollection



           24  about --



           25      A.   No, because I --
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            1      Q.   Doesn't?



            2      A.   No.  We deal with so much and a name like that



            3  and a case means absolutely nothing.



            4      Q.   Any reason to believe that these would not have



            5  been emails you sent since they indicate that they were



            6  from you?



            7      A.   No.  I sent them, but I don't know which photos



            8  we're talking about.  We -- we have a hard drive full of



            9  protest videos and photos that were taken over the year



           10  long.  And so for this case, I'm sure there were other



           11  things that were released.



           12           Let's see.



           13      Q.   And it's fine.  And if it doesn't ring a bell,



           14  now that --



           15      A.   It doesn't.  I don't remember.



           16      Q.   It's fine.



           17      A.   If --



           18      Q.   Yeah?



           19      A.   -- there was something from that, I don't



           20  remember it.



           21      Q.   Okay.  And one last question.  Did you -- other



           22  than this batch of photographs, these SD cards, did you



           23  download other batches of photographs from protesters?



           24      A.   I was not given camera cards from anybody.  Any



           25  other photos -- this was the only stuff I handled from a
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            1  member of the public.



            2           MS. SHUMAN:  Okay.  Nothing else.



            3           THE COURT:  I just wanted to confirm one thing,



            4  but I think I understand but want to make sure,



            5  Ms. Meshkowitz.



            6           Looking at Exhibit 93 and your testimony today,



            7  even though Officer Legere asked you specifically to check



            8  for any downtown Phoenix protest images and video, when



            9  you shared the link of all the downloaded photos, it



           10  included both the protest photos and the other photos you



           11  described; is that correct?



           12           THE WITNESS:  That is correct.



           13           THE COURT:  Okay.  Before we excuse you, let me



           14  see if the other panel members have any questions.



           15           Mr. Sifferman?



           16           PANEL MEMBER SIFFERMAN:  I have no questions.



           17           THE COURT:  Mr. Clark.



           18           PANEL MEMBER CLARK:  No questions.



           19           THE COURT:  All right.  Thank you very much,



           20  ma'am, for coming down to testify.  And you're free to



           21  leave.



           22           THE WITNESS:  Thank you.



           23           THE COURT:  And your next witness is.



           24           MS. SHUMAN:  Hopefully it's Ed Leiter, and so



           25  I'll ask Natalie to ...
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            1           THE COURT:  Good afternoon, sir.  You're



            2  ultimately going to sit right there, but if you would,



            3  please, raise your right hand and I will swear you in.



            4           Do you solemnly swear that the testimony you're



            5  about to give will be the truth, the whole truth, and



            6  nothing but the truth?



            7           THE WITNESS:  I do.



            8           THE COURT:  Thank you.  Please have a seat.



            9           And there's water in front of you.  If you would



           10  pull the microphone a little bit closer to you, it will



           11  help for recording purposes.



           12           There are binders to your right, and the lawyers



           13  may ask you to look at some them, and they'll help you



           14  find them, hopefully.



           15           THE WITNESS:  Okay.



           16           THE COURT:  And, Ms. Shuman, you may proceed.



           17



           18                        EDWARD LEITER,



           19  a witness herein, having been first duly sworn to speak



           20  the truth and nothing but the truth, was examined and



           21  testified as follows:



           22



           23                      DIRECT EXAMINATION



           24  BY MS. SHUMAN:



           25      Q.   Good afternoon.  Thank you as well for your
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            1  flexibility with your schedule.



            2           Would you please introduce yourself to the



            3  hearing panel.



            4      A.   My name's Ed Leiter.



            5      Q.   And, Ed, where do you work?



            6      A.   Maricopa County Attorney's Office.



            7      Q.   And how long have you been there?



            8      A.   A little more than 16 years.



            9      Q.   And during your tenure there, have you worked



           10  with Ms. Sponsel?



           11      A.   I have.



           12      Q.   Okay.  And how would you describe your



           13  relationship with her?



           14      A.   I think we had a strong working relationship.  We



           15  were never in the same bureau together, but at various



           16  times there was some crossover in a case that I may have



           17  had and one that she may have had.



           18      Q.   And did you have a personal relationship with



           19  her?



           20      A.   I would call it a -- you know, a work friendship.



           21  I'm also -- I work closely with her husband in the type of



           22  cases that he investigated.



           23      Q.   Do you have any personal animus towards



           24  Ms. Sponsel?



           25      A.   I do not.
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            1      Q.   And so I'm going to work very hard to not go over



            2  material that has already been covered by previous



            3  witnesses.  But I want to talk to you about did there come



            4  a time when you became involved with a review of the 2020



            5  protester cases?



            6      A.   Yes.



            7      Q.   Okay.  When did you get pulled into that?



            8      A.   It would have been, I would say -- I'd say the



            9  spring of '21.



           10      Q.   And what did you do?  What were you supposed to



           11  do in the spring of 2021?



           12      A.   So there were a number of cases that were not



           13  just cases that were handled by April but -- it was asked



           14  of me and Ryan Green to take a look at all of the cases



           15  that had been either charged or were still in a -- what we



           16  call a basket case or an uncharged status in the -- and,



           17  again, best memory -- in the spring of 2021, to determine



           18  whether or not in light of some of the information that



           19  had come to light, whether or not there were still viable



           20  charges or cases to be prosecuted at that point.



           21      Q.   And you mentioned Ryan Green.  Was there another



           22  DCA who was involved with that review?



           23      A.   At the time, I was the bureau chief of the white



           24  collar cyber crimes unit, and my assistant bureau chief



           25  was Neha Bhatia.  So the two of us, along with Ryan, were
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            1  tasked with -- well, Ryan and I were tasked.  I roped Neha



            2  into assisting me in the review of those cases, which was



            3  not an insignificant amount of cases to take a look, in



            4  addition to our existing workload.



            5      Q.   And so how did that review -- how did that work



            6  with the three of you?



            7      A.   My recollection is that the cases were sort of



            8  split between Ryan and I.  And I was sort of -- it wasn't



            9  a meeting of the minds between Ryan and I.  It -- my



           10  recollection is either Ken, and that would be Ken Vick, or



           11  someone else in exec said, you know, this is kind of how



           12  we're going to split these cases up.



           13      Q.   So what cases did you get?  What type of cases?



           14      A.   They were cases that had already been charged.



           15  There was a -- specifically, there was one large



           16  co-defendant case.  It was not the one that's had the



           17  most -- most of the news stories have been about.  But it



           18  was one of the cases that involved some protests outside



           19  of 620 West Washington.  There were multiple cases



           20  involving an individual by the name of the Bruce Franks,



           21  several cases.



           22           There were -- as I said, it was primarily arising



           23  out of the same -- the exact same time frame, in the



           24  summer of 2020.



           25      Q.   So not the October 17, 2020, case, but protests
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            1  that had occurred during the summer?



            2      A.   Some -- certainly in the summer into -- into the



            3  fall.  But they were protests, for example, that occurred



            4  right outside of 620 West Washington, Phoenix police



            5  headquarters.  A specific memory of a case that involved a



            6  protest just outside where there was a -- a man with a



            7  skateboard who ultimately had been -- was charged with



            8  some offenses who was a protester.



            9      Q.   So did you also review basket case --



           10      A.   When I say "basket case," is that -- that's cases



           11  that come in where an individual has not yet been charged,



           12  where a law enforcement agency believes that there's



           13  probable cause, but they have made a decision not to



           14  arrest an individual.  It's then -- we, as a deputy county



           15  attorney, tasked with reviewing that case and making a



           16  determination whether or not there's a reasonable



           17  likelihood of conviction.  That person at the time is not



           18  in custody.  That's -- when we refer to a "basket case,"



           19  someone who is not in custody.



           20      Q.   So that leads me to my next question, which is,



           21  when you were reviewing these cases, what exactly were you



           22  looking for?



           23      A.   Primarily we were -- amidst everything that had



           24  come out, information had come out both in the media as



           25  well as that had been brought to light with the county
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            1  attorney, were there cases that had already been charged



            2  that we could continue to prosecute, potentially plea out,



            3  or take to trial, if necessary?  Basically it's a



            4  reevaluation of decisions that had already been made,



            5  these are now, amidst all the information out there, is



            6  there still a reasonable likelihood of conviction?  And



            7  then the same analysis with cases that had not yet been



            8  charged.



            9      Q.   Okay.  And so did you identify problems or issues



           10  with those cases?



           11      A.   I would say certainly there was some of the cases



           12  that we thought were going to be quite challenging to



           13  effectively prosecute.  There were admittedly a lot of



           14  optics issues.  We wanted to be consistent -- at the time,



           15  the mandate was we, at the County Attorney's Office, want



           16  to be consistent with our analysis of all of these cases



           17  and the individuals involved, cognizant of First Amendment



           18  speech issues, but also, amidst the information that had



           19  come out, was there a -- ethically, could we proceed with



           20  the prosecution of some of these individuals?



           21      Q.   And did you determine that there were cases that



           22  you could not ethically continue with the prosecution?



           23      A.   Of the cases that I reviewed, I -- I didn't -- I



           24  thought -- my recollection is that there were viable



           25  charges -- but best recollection is there were viable
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            1  charges on all of the cases I reviewed.  Again, I did not



            2  review the -- the primary -- or I don't want to call it



            3  primary.  But the case involving the gang allegations that



            4  Ryan -- I took a look at that case, but I was not tasked



            5  with making a decision on whether or not that case could



            6  be prosecuted, that we could proceed with the prosecution



            7  on that case.



            8           On the other cases, again, there was -- the



            9  analysis was, you know, is there an aggravated assault



           10  against a police officer?  Was there disorderly conduct?



           11  In -- I think in all the cases, there wasn't an ethical



           12  dilemma for me whether or not we could proceed.  It was



           13  a -- it was more prosecute -- prosecutorial discretion and



           14  is -- is -- is there a reasonable likelihood of



           15  conviction?  Are there issues, whether that be issues with



           16  the law enforcement conduct, in particular cases, that



           17  would preclude or prevent a successful prosecution or an



           18  ethical prosecution.



           19      Q.   Based on your review of those cases, did you



           20  believe that any of them could be prosecuted as felonies?



           21      A.   There were certainly, in terms of the cases that



           22  I reviewed, there were cases involving assaults from



           23  individuals on law enforcement officers, that is, in fact,



           24  a felony.  So there were cases that -- that certainly



           25  felonies could -- could have been -- were charged or in
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            1  the cases of uncharged cases, could be charged, that were,



            2  I think, viable prosecutions in a vacuum, without



            3  everything that was -- that we had become aware of after



            4  the event had occurred.



            5      Q.   So with that understanding, did you recommend



            6  that they be dismissed?



            7      A.   My recollection is that -- and this is where -- I



            8  do want to say this was rare in that the optics of -- and



            9  the equal application of how we're treating the individual



           10  charge -- you know, we always want to -- from the county



           11  attorney's perspective, and certainly how I practice, we



           12  want to look at each case wholistically, each individual



           13  wholistically, and treat every individual fairly.



           14           But certainly the perception of proceeding on an



           15  aggravated assault in a protest case where we dismissed



           16  all the others becomes problematic.  It's not a good look,



           17  or it doesn't appear -- it appears that we're singling



           18  people out if we're charging some and not others.



           19           So the decision was made -- I would call it a



           20  consensus -- to dismiss -- dismiss the ones that had been



           21  charged and then not file the charges that were, as I



           22  previously said, basket cases.



           23      Q.   And so if I understand you correctly, the optics



           24  are this idea of we want to treat everybody the same and



           25  we want there to be some consistency as opposed to outside
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            1  forces that would predetermine how -- what your decision



            2  was going to be?



            3           MR. CALDERON:  Objection.  Leading.



            4           THE COURT:  It is -- it is leading.



            5           MS. SHUMAN:  I can restate.



            6           THE COURT:  Can I ask a threshold question that I



            7  think will at least help me understand Mr. Leiter's



            8  testimony better because he testified he didn't review



            9  cases involving gang allegations.  So what cases should we



           10  be listening for in terms of the complaint before us?



           11           MS. SHUMAN:  Those would be the allegations that



           12  are in Count 2 of the complaint that deal with -- and



           13  Mr. Leiter can correct me if I'm wrong -- but there were a



           14  series of protests and arrests during that summer leading



           15  up to October 17th.  Some of -- and I would pull -- yeah.



           16           THE COURT:  No.  That helps.



           17           MS. SHUMAN:  Yeah.



           18           THE COURT:  Because we, up until this point,



           19  discussed primarily the October cases, which, as I



           20  understand it, included the gang allegations.



           21           So now we're stepping back and looking at other



           22  events without the gang allegations.  Is that right?



           23           MS. SHUMAN:  Yes, ma'am.



           24           THE COURT:  Okay.  That helps with context.



           25  ///
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            1  BY MS. SHUMAN:



            2      Q.   Okay.  So back to my leading question, which I'll



            3  try to restate.  Did your -- you used the term "optics."



            4  Did it -- does that encompass anything other than what



            5  you've already testified to?



            6      A.   It was not a good look for the County Attorney's



            7  Office.  You know, it -- it looked like we -- at least



            8  there was -- information out in the media that we were



            9  singling people out.  And certainly, as the principal



           10  prosecution agency in Maricopa County, it's -- that is a



           11  perception that we don't want to public to have.  The goal



           12  is that we are looking at individuals and we're never



           13  singling people out because of their beliefs, because of



           14  their race, because of any other factor, other than an



           15  analysis of did this person do this particular crime that



           16  they're accused of.



           17      Q.   So what happened with the cases that you



           18  reviewed?  Were they all dismissed?



           19      A.   Again, the cases that I reviewed, that had



           20  already been charged, all of those cases were ultimately



           21  dismissed, yes.



           22      Q.   And when you --



           23      A.   And then -- sorry.  Go ahead.



           24      Q.   No.  I'm sorry.  Continue.



           25      A.   I was just going to say, the ones that had not
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            1  yet been charged, a decision was made not to proceed with



            2  charges.



            3      Q.   You anticipated my question.  Thank you.



            4           MS. SHUMAN:  That's all, Your Honor.



            5           THE COURT:  Cross-examination?



            6           MR. CALDERON:  No questions.



            7           THE COURT:  No.



            8           Mr. Sifferman, any questions for Mr. Leiter



            9  before we excuse him?



           10           PANEL MEMBER SIFFERMAN:  No questions,



           11  Your Honor.



           12           THE COURT:  Mr. Clark?



           13           PANEL MEMBER CLARK:  No questions.



           14           THE COURT:  I don't have any questions for you



           15  either, sir.



           16           So thank you very much for your patience and



           17  coming down to testify.  You're free to leave and relieved



           18  from the subpoena -- I assume you had one.



           19           THE WITNESS:  Thank you.



           20           THE COURT:  Thank you.



           21           MS. SHUMAN:  Vince Goddard will be our next



           22  witness.



           23           MR. HENLEY:  And I'll be taking Mr. Goddard.



           24           THE COURT:  Good afternoon, sir.  Before you have



           25  a seat, if you would, please, raise your right hand and I
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            1  will swear you in.



            2           Do you solemnly swear that the testimony you're



            3  about to give will be the truth, the whole truth, and



            4  nothing but the truth?



            5           THE WITNESS:  Yes.



            6           THE COURT:  Thank you, sir.  Please have a seat



            7  there.  And once you get settled, pull the microphone kind



            8  of close because we're recording and amplifying for sound.



            9           That's a fresh bottle of water for you.



           10           And there are binders to your right.  I'm sure



           11  the lawyers will, at times, ask you questions about them.



           12           THE WITNESS:  Okay.



           13           THE COURT:  And Mr. Henley will go first with



           14  your direct examination.



           15           THE WITNESS:  Thank you.



           16



           17                       VINSON GODDARD,



           18  a witness herein, having been first duly sworn to speak



           19  the truth and nothing but the truth, was examined and



           20  testified as follows:



           21



           22                      DIRECT EXAMINATION



           23  BY MR. HENLEY:



           24      Q.   Good morning.  Can you state your name for the



           25  record.
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            1      A.   Good afternoon, Mr. Henley.  My name is Vince



            2  Goddard.



            3      Q.   We met before; correct?



            4      A.   Yes.



            5      Q.   Are you currently employed?



            6      A.   Yes.



            7      Q.   Where are you employed?



            8      A.   Pinal County Attorney's Office.



            9      Q.   What county attorney's office?



           10      A.   Pinal.



           11      Q.   Pinal?



           12      A.   Yes.



           13      Q.   How long have you been at the Pinal County



           14  Attorney's Office?



           15      A.   For this -- this stint, since March 1st of this



           16  year.



           17      Q.   I was going to say this is your second stint with



           18  the Pinal County Attorney's Office?



           19      A.   Yes, sir.



           20      Q.   And you've had two stints with the Maricopa



           21  County Attorney's Office; correct?



           22      A.   Correct.



           23      Q.   I'm going to focus a lot of my questions about



           24  the 2020 and 2021 frame, if that's okay?



           25      A.   Yes, sir.
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            1      Q.   First off, where were you employed -- let's start



            2  with January 20th -- January of 2020.  Where were you



            3  employed?



            4      A.   At the Maricopa County Attorney's Office.



            5      Q.   What was your position?



            6      A.   When I was first hired, I was a -- just a line



            7  DCA.



            8      Q.   And what were you as of January of 2020?



            9      A.   I believe this is the right date, but sometime in



           10  January I became the division chief.



           11      Q.   How many divisions did you -- were you running in



           12  January of 2020?



           13      A.   One division.



           14      Q.   Just one?



           15      A.   One division.



           16      Q.   Which division?



           17      A.   It was -- we renamed a bunch of divisions, and



           18  there are bureaus within divisions.  So I don't -- you



           19  asked how many divisions I was running, it was only one



           20  division, but several bureaus within that division.



           21      Q.   And how many bureaus did you -- did you run



           22  during that January 2020 time frame?



           23      A.   There were five bureaus in the division, and that



           24  division was Special Prosecution I.



           25      Q.   What type of cases did you prosecute in
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            1  special -- Special Division I?



            2      A.   Me personally?



            3      Q.   No.  Just generally.  What were you in charge of?



            4      A.   There were -- it was -- and I'm sorry, not to use



            5  my (indiscernible).  Capital prosecution; so all capital



            6  crimes, homicide.  So obviously killings that were not



            7  capital.  Gangs; so gang-related crime.  Vehicular crime,



            8  which is felony-level vehicular crime.  So anything from,



            9  say, aggravated DUI to impairment-based homicide,



           10  second-degree manslaughter.  And then the First Responders



           11  Bureau.



           12      Q.   In January of 2020, did you have a large



           13  caseload?  It sounds like you had a lot of different



           14  bureaus.  Did you have a large caseload?



           15      A.   Do you mean me specifically?  I had --



           16      Q.   You specifically.



           17      A.   Me specifically, I did have a caseload, correct.



           18      Q.   About how many cases do you think you had?



           19      A.   I want to say about ten, and my goal was to try a



           20  couple of cases from each bureau, and I think -- I think I



           21  had two in each bureau.



           22      Q.   Did you have supervisory duties as well?



           23      A.   Yes.



           24      Q.   If you had to place a percentage on the number of



           25  times you tried cases as opposed to actually performing
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            1  supervisory duties, can you assess that for me?



            2      A.   I'm guessing, and we're talking in the



            3  January time frame, so --



            4      Q.   January 2020 specifically.



            5      A.   Yeah.  Okay.  So the vast majority of my time was



            6  spent -- well, I don't want to say vast majority.



            7           I'm trying not to (indiscernible).  I'm trying to



            8  be precise.  Maybe a quarter of my time was spent actively



            9  supervising, and a quarter of my time was spent in trial



           10  preparation, and then a quarter and a quarter of duties



           11  that I'm just not -- meetings and things I'm just kind of



           12  blanking out on.  But, you know, a -- it's hard to



           13  quantify.



           14      Q.   The ten cases that you were actively trying, what



           15  type of cases were they?



           16      A.   So there's one in particular that was dominating



           17  the vast majority of my time, which is why I'm kind of



           18  messed up, and that was a retrial of the capital case that



           19  had a number of challenges to it procedurally because I



           20  was taking over the case from another prosecutor.



           21           And, I'm sorry, so -- but I had -- I tried to do



           22  one serious case per bureau.  So I had capital cases.  I



           23  had a homicide in the gang bureau, first-degree murder, as



           24  well as the vehicular unit.  In FRB, I don't recall any



           25  officer-involved shootings, though I was -- that's -- that
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            1  was the kind of case I was looking for.  And then I was in



            2  the process of looking for certain garden-variety cases.



            3           So I wanted to stay in touch with the line



            4  attorneys on what problems actually were -- so one kind of



            5  difficult case and one that kind of represents, you know,



            6  a mentorship role.  I enjoyed doing that.  So those were



            7  the cases that I was looking for.



            8      Q.   At some point did you take over the FRB?



            9      A.   I didn't take over FRB.



           10      Q.   Well, were you in charge of the FRB?



           11      A.   Yes, that was in my division.



           12      Q.   When did you become the bureau -- or division



           13  chief of the FRB?



           14      A.   I'm sorry.  I woke up everyone.  Sorry.



           15           I honestly don't recall.



           16      Q.   Was it sometime during 2020?



           17      A.   Yes.



           18      Q.   As I understand it, the FRB was created in



           19  January of 2020.  Were you the first division chief of



           20  that bureau?



           21      A.   Yes.  It was a new bureau, and that -- I was -- I



           22  thought you were looking for a specific date.



           23  January sounds right.



           24      Q.   Who were the attorneys, line attorneys, that --



           25  well, strike that.
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            1           Who was your bureau chief at the -- at the time



            2  you took over as -- as division chief?



            3      A.   Sherry Leckrone.



            4      Q.   You knew Sherry Leckrone previously; correct?



            5      A.   Yes.



            6      Q.   Who else was working in the FRB during your



            7  tenure as division chief?



            8      A.   There were four line attorneys, as I recall.



            9  There were two paralegals and two staff, secretarial



           10  staff.



           11      Q.   Who were the attorneys that were working at the



           12  FRB during your tenure?



           13      A.   Lina Garcia, Nick Michaud, April Sponsel, Tanya



           14  Rouintan.



           15      Q.   And yourself?



           16      A.   I was not a part of the FRB.  I was the division



           17  chief.



           18      Q.   Did you take any cases from the FRB?



           19      A.   None that I recall.  Again, I was hoping to



           20  get -- well, this sounds bad.  Not that I was hoping there



           21  was an officer-involved shooting, but that was the kind of



           22  case that I was looking to help with.



           23      Q.   Is it fair to say that the -- the number of cases



           24  and intensity of cases that you had really -- they related



           25  to homicide cases primarily?





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      189







            1      A.   My focus since 2006 has been primarily violent



            2  cases.  Since 2007, I was mostly homicide.  And by 2010,



            3  I'm pretty much doing just death penalty with a smattering



            4  of other types of cases, but I had been a death penalty



            5  advocate.



            6      Q.   Are those cases pretty complex?



            7      A.   Yes.



            8      Q.   Very intense?



            9      A.   Yes.



           10           THE COURT:  I'm not sure why we're spending quite



           11  as much time on Mr. Goddard's experience.  Is it really



           12  necessary?  I think we get a good flavor.



           13           MR. HENLEY:  We can move forward, Judge.



           14  BY MR. HENLEY:



           15      Q.   Did Ms. Leckrone or Ms. Sponsel need any special



           16  supervision by you?



           17      A.   Not that I'm aware of.



           18      Q.   You were aware of their prior experience in the



           19  practice of law; correct?



           20      A.   Yes.



           21      Q.   You had worked previously with Ms. Leckrone, if I



           22  remember right?



           23      A.   Yes.



           24      Q.   Where did you work with Ms. Leckrone previously?



           25      A.   Well, I mean, prior to Illinois, I was a
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            1  prosecutor in -- I'm sorry.  Prior to Arizona, I was a



            2  prosecutor in Illinois, and she was a Cook County state's



            3  attorney at the same time that I was with that office,



            4  ultimately with Kane County, which is a suburb of Chicago.



            5  The two offices traded a lot.  So we knew a lot of the



            6  same people.  I didn't know her directly.  I knew of her



            7  reputation.



            8           In the gang bureau, sometime after I came to



            9  Arizona, after 2004, Sherry and I were assigned to the



           10  gang bureau together, and we tried a very difficult first



           11  degree-murder Mexican Mafia case.



           12      Q.   So is it fair to say that you were happy to have



           13  an experienced prosecutor in the FRB?



           14      A.   Yes.



           15      Q.   How many years' experience do you think



           16  Ms. Leckrone had at the time she joined the FRB?



           17      A.   20 or 30, but I don't want to -- I don't know how



           18  old Sherry is, but it's 20 or 30 years.



           19      Q.   And that wasn't the purpose of my question, so.



           20           And when did you become familiar with



           21  Ms. Sponsel?



           22      A.   Within a year or so of me coming to Maricopa



           23  County.  So 2005/2006.



           24      Q.   Did you have any cases with Ms. Sponsel during --



           25  prior to your FRB years?
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            1      A.   Where we were like co-counsel?



            2      Q.   Co-counsel or just handle cases together.



            3      A.   We were in the same bureau together, but I



            4  don't -- I don't recall trying a case -- I don't recall



            5  trying a case with her, but that doesn't mean it didn't



            6  happen.  Not that I recall.



            7      Q.   You were certainly -- you were certainly aware of



            8  her experience; correct?



            9      A.   Yes.



           10      Q.   About how many years -- what was your



           11  understanding of the number of years that Ms. Sponsel had



           12  practiced law in prosecutorial capacity prior to joining



           13  the FRB?



           14      A.   I believe it was 17.



           15      Q.   Is it fair to say you were happy to receive her



           16  as an experienced prosecutor in the FRB as well?



           17      A.   Yes.



           18      Q.   Prior to the summer of 2022, were you involved in



           19  any prosecution of cases involving protest marches for



           20  social causes?



           21      A.   No.



           22           Well, define "involved."



           23      Q.   The -- any -- any -- any protests, any marches



           24  for social cause.



           25      A.   I didn't have any cases assigned to me.
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            1      Q.   You did not?



            2      A.   I did not -- not that I recall.  I don't recall



            3  having any cases assigned to me.



            4      Q.   COVID struck the United States in or around



            5  March of 2020, that's when it started significantly



            6  impacting the work force.  Did the Maricopa County



            7  Attorney's Office experience a similar impact?



            8      A.   Yes.



            9      Q.   What were some of the impacts that COVID caused



           10  to the MCAO, particularly the FRB?



           11      A.   I don't recall the specific date.  I know that we



           12  had a staff member, who I had known for a long time, I



           13  know that she came down with COVID and was very, very



           14  sick.  The division as a whole was like every other part



           15  of the office.  I mean, especially if we're talking about



           16  the March time frame, complete shutdown.  It seemed



           17  like -- it seemed like daily emails of COVID infections



           18  with an office of over a thousand.



           19           So worked from home.  I remember a lot of



           20  technology problems beforehand.  I mean, it was COVID.  It



           21  was a massive destruction.



           22      Q.   Was FRB the only division that was completely



           23  shut down or the only bureau that was completely shut



           24  down?



           25      A.   No.  To my knowledge, the entire office was
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            1  significantly affected.



            2      Q.   After FRB was shut down and the MCAO was shut



            3  down, did your attorneys still have access to PbK and



            4  Evidence.com?



            5      A.   Yes.  As far as I know.  I know that there was a



            6  shortage of laptops for a long time.  Well, I know that



            7  there was a shortage of laptops.  I know that that was a



            8  significant challenge at first because we were not



            9  contemplating an entire work force working from home.



           10           So I guess I don't know when people had access to



           11  what.  I don't have that information in front of me.



           12      Q.   Did your attorneys -- you and your attorneys have



           13  telephonic and teleconference access to each other during



           14  the pandemic?



           15      A.   During, yes.  Initially, again, as I stated,



           16  there were technology problems, and it -- they changed



           17  vendors.  There was something before Webex, but we changed



           18  vendors a number of times, at least a couple of times.  So



           19  Teams, Zoom, Webex, and for some reason I'm remembering



           20  something else.  But it was a very rocky start at the



           21  beginning.  It would smooth out.  But at the beginning, it



           22  wasn't so easy.  Telephones, sure.



           23      Q.   While the office was shut down, did your



           24  attorneys experience reduced court appearances?



           25      A.   Yes.
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            1      Q.   The court system had also shut down; correct?



            2      A.   Correct.  I mean, there were virtual appearances,



            3  but, yes, it had shut down as well.



            4      Q.   The cases that have been identified as protester



            5  cases occurred after the killing of George Floyd, and I



            6  can make the representation to you, sir, that that



            7  occurred in late May.  Was it your understanding that the



            8  protest cases, the -- were increased, the number of



            9  protest cases were increased and submissions to the FRB



           10  regarding protests increased after the killing of George



           11  Floyd?



           12      A.   Yes.



           13      Q.   So your experiences and impacts due to COVID



           14  actually began prior to the FRB's receipt of protester



           15  cases; correct?



           16      A.   I'm sorry.  I don't understand your question.



           17      Q.   Sure.  Probably because it was poorly worded.



           18           You experienced the impositions, the impacts of



           19  COVID-19 that your FRB unit was experiencing, individual



           20  access to PbK, the telephonic and teleconferencing



           21  impositions, that all predated the FRB starting to receive



           22  protest cases; correct?



           23      A.   To the best of my knowledge, correct.



           24      Q.   You indicated that there were initial problems, I



           25  think everybody experienced them, and they eventually
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            1  smoothed out.



            2           When did you start noticing that the COVID



            3  impacts were starting to smooth out?



            4      A.   I have no idea.  I mean, I don't know if anyone



            5  during the -- now that you repeat my words back to me, of



            6  course it was after it.  "Smooth" was a relative term,



            7  right?  I mean, it was still a pandemic.  People we knew



            8  were still dying.



            9      Q.   In addition to the impacts of COVID, did you



           10  experience any kind of staffing issues in the FRB?



           11      A.   Yes.



           12      Q.   What type of staffing issues did you experience



           13  with respect to the FRB?



           14      A.   First, I would say the -- in the context of this



           15  matter, I was experiencing staffing issues in all of the



           16  bureaus in the division.  FRB in particular -- well, FRB



           17  specifically, it's sort of the age-old we're understaffed



           18  and underresourced.



           19      Q.   Was the -- your perception of the staffing and



           20  underresourcing unique to the FRB?



           21      A.   My perception of it?  I don't understand that.



           22      Q.   You just testified that you felt that the FRB was



           23  understaffed.



           24      A.   Yes.



           25      Q.   Was that unique, was the understaffing issue
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            1  unique to the FRB?



            2      A.   I felt my whole division was understaffed.



            3      Q.   So every -- every bureau felt -- experienced the



            4  same issue?



            5      A.   Yes.



            6      Q.   You also said the same about being



            7  underresourced.  Do you believe that each bureau was



            8  underresourced?



            9      A.   Yes, some bureaus were better than others, in



           10  terms of resources available.  But yes.



           11      Q.   Where did the FRB rank in your assessment of the



           12  resourcing of the various bureaus?



           13      A.   I don't have an objective measure where I can say



           14  that.  I mean, it was close to the top, but I don't know



           15  how I'd objectively measure that.



           16      Q.   As cases came into the FRB, was there some



           17  process as to how they would be assigned to the different



           18  attorneys in the FRB?



           19      A.   There was a process, yes.



           20      Q.   What was the process?



           21      A.   That's where I have less familiarity.  The office



           22  went paperless sometime -- they adopted a system called



           23  Karpel, and I can't even remember -- you mentioned that



           24  already, but they adopted that while I was in Pinal in the



           25  first stint, so I wasn't as conversant with it.





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      197







            1           I know that -- well, I'm sorry.  I don't want to



            2  answer questions you're not asking, so I don't need to go



            3  off on a tangent.  I'm really sorry.



            4           What was your question?



            5      Q.   Yeah.  That's fine.



            6           The -- how -- what was the process by which the



            7  cases that were -- especially protest cases -- that were



            8  submitted to the FRB, what was the process by which they



            9  would be assigned to the attorneys in the FRB?



           10      A.   So case assignment would happen.  The Karpel



           11  system was used throughout the office.  One of the -- I



           12  guess it's a bureau.  One of the bureaus was the intake



           13  bureau, and that is where police reports would be



           14  submitted, I believe electronically.  They would be tagged



           15  for various -- either by crime or by statute or some type



           16  of information -- I believe by nine attorneys, but that's



           17  a guess.  Based on those taggings, the Karpel system would



           18  funnel cases to bureaus.



           19           I know that occasionally -- I don't want to



           20  quantify it, but I know occasionally I would get calls



           21  from another division saying, hey, we've got this case, it



           22  should be a gang case.  Or we've got this case, it should



           23  be a vehicular case.  Auto theft, that came up a lot.  It



           24  should have been vehicular, but, you know, it went to auto



           25  theft for some reason because of the tagging, and you
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            1  would just cross-assign it.  I would have staff -- I



            2  wasn't very good with it.  And I had someone that was



            3  dedicated to help me with those kind of things.



            4           So that is the general process, that there are a



            5  series of tags that are given to a potential crime, and



            6  that's how it's routed.  I'm not a granular person on



            7  Karpel, but that was my understanding.



            8      Q.   During Ms. Sponsel's tenure about FRB, did she



            9  receive an inordinate number of case assignments?



           10      A.   I don't know what "inordinate case assignments"



           11  means.



           12      Q.   Did she seem -- receive more case assignments



           13  than others?



           14      A.   I really don't know.  If you have a Karpel sheet



           15  that would -- an assignment sheet, that would help.  But



           16  off the top of my head, I -- I don't know what her



           17  assignments were, in terms of volume.



           18      Q.   Did you ever become concerned about the number of



           19  cases that Ms. Sponsel was prosecuting in the summer of



           20  2020?



           21      A.   Yeah.  I mean, I was always concerned about



           22  April's caseload.  I was concerned about a lot of



           23  caseloads that were getting high.  And as the summer turns



           24  to fall, I don't know of a single attorney -- well, I



           25  shouldn't say that.  There were a lot of attorneys
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            1  handling really serious cases that had too many cases.



            2  That was most pronounced in the homicide bureau, and that



            3  was certainly -- it was certainly the case in the First



            4  Responders Bureau.



            5      Q.   Did you ever get the feeling that Ms. Sponsel was



            6  actually falling behind on her cases?



            7      A.   I didn't have that feeling.  I -- I didn't have



            8  that feeling specifically with her.  I can say that the



            9  general feeling at the office at the time is that everyone



           10  felt behind.



           11      Q.   Did you have any discussions with Ms. Sponsel



           12  regarding the number of her cases during the summer of



           13  2020?



           14      A.   I don't know if -- if it was during the summer of



           15  2020.  I know I had a -- I'm pretty certain I had some



           16  discussion with her about getting her caseload down.  I



           17  don't recall when it was.



           18      Q.   I'm sorry.  I didn't hear that last part.



           19      A.   I said, I'm pretty sure I had a discussion with



           20  her.  I don't recall exactly when it was.  I believe she



           21  was at 118 cases, and that's -- that's a lot.



           22      Q.   Do you remember discussing Ms. Sponsel's case log



           23  and suggesting that she not focus as much on protester



           24  cases?



           25      A.   Did you say case log?
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            1      Q.   Her backlog?



            2      A.   Her backlog?



            3      Q.   Yeah.  Her cases, the pending cases that she had.



            4      A.   I did this to myself.  I'm sorry.  Could you



            5  re-ask the question?



            6      Q.   Sure.  No problem at all.



            7           Did you ever have a discussion with Ms. Sponsel



            8  and suggest that she not focus as much on her protester



            9  cases?



           10      A.   I don't recall that.  If you have a



           11  communication, I'm -- I'm happy to revisit that.  But I



           12  don't -- as I sit here, I don't recall that.



           13      Q.   Were you aware -- strike that.



           14           Did you ever suggest to Ms. Sponsel that she



           15  actively try to reduce her caseload?



           16      A.   Yes.



           17      Q.   Why?



           18      A.   She was at -- and I'm trying to think of what



           19  gen- -- what the genesis of this was, but she was at



           20  118 cases.  For some reason, I'm remembering that number.



           21  If I'm wrong, but that's the number I remember.  And I



           22  don't recall the genesis of the conversation.



           23           But, yes, I remember telling her she need -- that



           24  she had too many cases, and I think it was because of a



           25  murder case of a corrections officer that a homicide
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            1  attorney was trying to get rid of or -- I shouldn't say



            2  that -- transfer, and there were only so many attorneys



            3  that could take it, and I -- I wanted to give it to April,



            4  or it came up in a discussion, but we just couldn't give



            5  it to her because she had too many cases.



            6           I swore to myself I wouldn't come in here and



            7  guess, but I just did.  But I'm trying to -- I'm trying to



            8  be precise.



            9      Q.   Did you offer Ms. Sponsel any suggestions how to



           10  reduce her pending case log?



           11      A.   I -- I don't think so, but I don't know.



           12      Q.   Did you discuss the possibility of pursuing cases



           13  further into the statute of limitations?



           14      A.   No.  And, I mean, the statute of limitations -- I



           15  mean, there's no -- I mean, if she has a homicide, it's



           16  none.  If -- the short answer is no.  There would be a



           17  moving target on statute of limitations, so.  I'm not



           18  saying that it -- it didn't happen.  I don't recall



           19  anything like that, and that's -- I just -- I'm not sure



           20  how concerned I would have been of statute of limitations



           21  in a criminal case.  Usually we have things filed within



           22  seven years.



           23      Q.   Usually we have --



           24      A.   Things filed within seven years, which is the



           25  vast majority of felony crimes.
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            1      Q.   And even with misdemeanors, you'd have a year



            2  before you'd have to initiate any charges; correct?



            3      A.   That sounds right.  It's been a long time since



            4  I've done a misdemeanor.



            5      Q.   Were you aware of Ms. Sponsel's discussions with



            6  Phoenix PD regarding the preparation of their Form 4s?



            7      A.   I mean, I was aware that there was a Form 4



            8  problem, that they were using, I think, copy-and-paste



            9  language, if memory serves, and that she was training



           10  them.  I don't -- I -- am I -- was I aware?  Yes.  But I



           11  don't -- well, I won't answer something you didn't ask.



           12      Q.   Did Ms. Sponsel face any remedial training on



           13  this issue?



           14      A.   Not that I'm aware of.



           15      Q.   Did Ms. Sponsel ask you for additional resources



           16  in prosecuting her cases?



           17      A.   I don't specifically recall.  Part of the reason



           18  why I don't specifically recall is because -- well, I



           19  guess I'm generalizing or I'm assuming a time frame of



           20  summer 2020.  Would that be fair?



           21      Q.   I'm limiting my questions to summer of 2020 in



           22  particular.



           23      A.   Okay.  So at that time, everyone was asking for



           24  resources.  Did April specifically?  I -- Ms. Sponsel



           25  specifically?  I don't recall.  I know that Sherry did,
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            1  her -- Ms. Leckrone, her bureau chief.  But there were a



            2  lot of people in my division asking for resources.



            3      Q.   And would that be true of all of the bureaus in



            4  your division?



            5      A.   Yes.



            6      Q.   Was -- were these requests being made MCAO-wide?



            7      A.   I would imagine, yes.  But that is a guess.



            8      Q.   Did you ever ask other attorneys in other



            9  divisions to assist FRB in prosecuting cases?



           10      A.   Yes.



           11      Q.   When did that occur?



           12      A.   Well, not -- I don't know about prosecuting FRB



           13  cases.  It -- the issue that stands out the most to me was



           14  court coverage.  That's always been a difficult -- well,



           15  that's always been a fight among the bureaus is who does



           16  more court coverage than others.  And court coverage is



           17  just when you send an attorney to sit in court and handle



           18  supposedly routine matters.



           19           At first that was relatively easy in COVID



           20  because you had to just switch over on your Zoom.  But



           21  then it turned hybrid, and it got onerous.



           22           I don't recall specifically any cases being



           23  assigned, but I -- I guess that's a possibility, but court



           24  coverage is the one that stands out to me, where we just



           25  needed -- they needed help.
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            1      Q.   Were any of these issues unique to FRB?



            2      A.   No.



            3      Q.   Did you review any of the FRB cases that



            4  Ms. Sponsel prosecuted?



            5      A.   Eventually.



            6      Q.   What was the nature of your review?



            7      A.   This would be getting outside of the summer?



            8  Well, I think it's outside the summer 2020.



            9      Q.   When do you think it started?



           10      A.   November, December, January 2021.  I'm guessing.



           11  Maybe even later than that.  I don't ...



           12      Q.   Why were you reviewing Ms. Sponsel's cases in



           13  November of 2021?



           14      A.   Well, I don't want to be held to the



           15  November date.  I don't recall.  This was after there had



           16  been a number of incident reviews, so we're kind of



           17  jumping ahead of the timeline, but -- and I can't remember



           18  if Ms. Sponsel was put on leave at that point.



           19           Either before -- around the time of -- that she



           20  was put on leave, either before or after, I just don't



           21  recall, I was asked to review -- well, at one point I was



           22  asked by the county attorney to review every case, and



           23  that was something like four or five hundred.



           24      Q.   During that summer 2020, were you asked to --



           25  well, strike that.
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            1           Were you aware of the arrest of October 17, 2020?



            2      A.   Relative to this case, yes.



            3      Q.   When did you become aware of the arrest of



            4  protesters on October 17, 2020?



            5      A.   I think the next morning.



            6      Q.   So that would be the 18th?



            7      A.   Correct.



            8      Q.   How did you become aware?



            9      A.   I believe there were emails that were exchanged,



           10  like it was a chain of emails between April and the



           11  initial appearance court, IA court staff or attorneys.



           12      Q.   When did you become aware that Ms. Sponsel



           13  presented that case to the grand jury?



           14      A.   I don't recall.  Well, that she presented it?



           15      Q.   Yes.



           16      A.   I don't recall.  I mean, I -- you know, probable



           17  cause has to be found within ten days of an arrest, so, I



           18  mean, I knew that it was going to happen.  I don't



           19  remember when I was -- I don't remember when I was told.



           20  I was told, but I don't remember when.



           21      Q.   Let me make sure that I understand your



           22  testimony.  Probable cause has to be established within



           23  ten days of arrest when it comes to in-custody defendants;



           24  correct?



           25      A.   Well, now you're challenging my -- I don't know.
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            1  I -- I think it -- I think it applies to any arrest, that



            2  there has to be either a preliminary hearing or -- of a



            3  felony, of a preliminary hearing or a -- or a grand jury.



            4  I think in-custody has to do more with arraignment, but



            5  I -- I don't remember.



            6      Q.   After becoming aware of the grand jury



            7  presentation, did you ask Ms. Sponsel any questions -- let



            8  me -- let me preface this.



            9           Without getting into any of the specifics of the



           10  grand jury testimony, once you became aware that



           11  Ms. Sponsel presented the October 17th case to the grand



           12  jury, did you ask her any questions about her



           13  presentation?



           14      A.   Yes.



           15      Q.   What was the nature of your questions regarding



           16  Ms. Sponsel's presentation to the grand jury?



           17      A.   I wanted to know the -- was each individual



           18  defendant articulated to the grand jurors?  In other



           19  words, not the defendants, sort of this obscure finding of



           20  probable cause.  That would be a Rule 12 challenge down



           21  the road.  And I believe I asked what the vote count was



           22  of the grand jury.  And sometimes that can be an indicator



           23  of the strength of the case.



           24      Q.   And we're going to talk about the big case in



           25  a -- in a minute.
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            1      A.   My feelings about the big case?



            2      Q.   Your feelings about the big case.



            3      A.   Absolutely.



            4      Q.   Is that really the beginning of your problems



            5  with the big case, you want to make sure that each



            6  individual defendant is specifically identified,



            7  particularly in grand jury presentations?



            8      A.   It's one of my many concerns about a big case,



            9  yes.



           10      Q.   Why don't we go ahead and jump ahead a little



           11  bit, and why don't you just tell me your concerns about



           12  the big case?



           13      A.   And --



           14      Q.   First off -- first off, why don't you identify



           15  what the big case is?



           16      A.   Yeah.  It's -- it's this idea -- and I don't



           17  remember exactly the year, but, I mean, it's born about of



           18  my personal experience.  Right?  The hardest lessons we



           19  learn are your own.  And I only learn the hard way, it



           20  seems.



           21           But it's this big roundup that you have of 40, 50



           22  defendants, and, you know, it's this big event.  Sometimes



           23  the media covers it.  Sometimes they don't.  Usually they



           24  do.  And everyone focuses on the arrest, and no one talks



           25  about the next year.  And short and simple, the big case
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            1  doesn't work.  And I -- I got caught up in it twice.



            2  Well, once that I can think of specifically.  Another one



            3  that I was indirectly involved in it, not in the main



            4  case.



            5           But what ends up happening is you indict 40



            6  people.  You cheap-deal 35 of them.  And then you really



            7  focus on the five that actually mattered.



            8           Well, stop doing the 35 and just focus on the 5.



            9  So -- and I have strong opinions about it, and I have ever



           10  since 2010, 2012, something like that.



           11           So, yes, that's my feeling on the big case.  It



           12  doesn't work.



           13      Q.   And getting back to the grand jury presentation,



           14  when you have what you -- what you term a "big case," why



           15  is it important to identify each individual defendant in a



           16  grand jury presentation of multiple defendants?



           17      A.   When you have intense -- well, any kind of



           18  factual complexity, it doesn't even have to be much, but



           19  eventually the grand jurors are going to -- we've



           20  labeled -- we use labels to sort information.  If I were



           21  to describe, you know, a case to you, if we were just, you



           22  know, talking about a case, and I started throwing out



           23  names, we sort of instinctively want to write down names



           24  and remember them.  But if I were to say to you the



           25  victims, the defendant, now we can organize it a little
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            1  bit easier.  And I think it's just a natural tendency for



            2  grand jurors to follow along if you just talk about the



            3  defendants.  But we, as prosecutors, have obligations



            4  about individualized defendants.  And if you slipped into



            5  it unintentionally and just talked about "the" defendants,



            6  the -- the probable cause is coming back and you've just



            7  added problems to your case because you -- I'm sorry --



            8  because you slipped into this --



            9      Q.   Yeah, you didn't have to keep --



           10      A.   Yeah, sorry.  All right.  I'll just try not to



           11  be --



           12      Q.   Maybe lift it up just a little bit.



           13      A.   I'm too Italian.



           14           You lose the individualized probable cause.  And



           15  so you have to be detail-oriented when you -- when you



           16  give the grand jury presentation.



           17      Q.   Do you believe it's also important to identify



           18  the specific actions of these individual defendants when



           19  making these kind of grand jury presentations in a big



           20  case?



           21      A.   Yes.



           22      Q.   You testified earlier that you asked Ms. Sponsel



           23  a question regarding her presentation, that being did she



           24  present the case per each defendant, and I'm paraphrasing,



           25  so please correct me if I'm misstating.
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            1           What did Ms. Sponsel say?



            2      A.   She told me that she did.



            3      Q.   Have you since reviewed the grand jury transcript



            4  for the October 17, 2020, arrest?



            5      A.   I have.  It's been a while.



            6      Q.   Without going into the specifics of the grand



            7  jury testimony, did Ms. Sponsel present the case for each



            8  individual defendant regarding the October 17, 2020, case?



            9      A.   I don't recall.  That was significantly later,



           10  and it was more -- I was more focused on other issues.



           11      Q.   Were you aware that Ms. Sponsel presented a



           12  compilation video that was prepared by the Phoenix PD when



           13  she presented the case to the grand jury?



           14      A.   I don't know if I was aware of it at the time.  I



           15  have since become aware.



           16      Q.   What is an incident review?



           17      A.   It can mean different things to different people,



           18  but essentially --



           19           THE COURT:  I think we know this from yesterday.



           20  Can we just cut ahead of the meeting.



           21           MR. HENLEY:  That's fine, Judge.



           22  BY MR. HENLEY:



           23      Q.   Was there an incident review for the October 17,



           24  2020, arrest?



           25      A.   Yes.
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            1      Q.   When did that incident review take place?



            2      A.   I believe it ultimately took place on



            3  October 30th.



            4      Q.   You were present.  Do you know who else was



            5  present?



            6      A.   I called it and, yes, I was present.  I don't



            7  recall off the top of my head who was present.  I'm sorry.



            8      Q.   Was Ken Vick present?



            9      A.   I believe so.



           10      Q.   Was April Sponsel present?



           11      A.   I believe so.



           12      Q.   Was Sherry Leckrone present?



           13      A.   I believe so.



           14      Q.   Was Ryan Green present?



           15      A.   Yeah, I think so.  Yes.



           16      Q.   At incident reviews, you expected all of your



           17  attorneys in your bureau, your respective bureaus, to be



           18  truthful; correct?



           19      A.   Sure.



           20      Q.   You expect them to accurately assess not only the



           21  existence of evidence supporting the charge but also of



           22  the strength of those -- that evidence; correct?



           23      A.   Sure.



           24      Q.   Did you review any photographs of the



           25  October 17th arrest prior to the October 30th incident





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      212







            1  review?



            2      A.   I don't recall.  And part of the reason that this



            3  is difficult because there was a number of incident



            4  reviews.  I don't recall if I saw photographs beforehand.



            5  And I don't want to conflate the different incident



            6  reviews.  I know that photographs were eventually shown.



            7  I just -- I don't recall for the 30th.



            8      Q.   Did you have any conversations with Ms. Sponsel



            9  prior to the October 30th incident review?



           10      A.   Did I have any conversations generally?



           11      Q.   Generally.  Why don't we go into a little bit of



           12  specifics -- first off, did you have any conversations



           13  with her prior to the -- after the arrest but prior to the



           14  October 30th incident review?



           15      A.   I'm sure I did.  None immediately come to mind,



           16  but I'm sure I did.



           17      Q.   Did you ask her to be prepared with any



           18  particular evidence or any -- any explanations that you



           19  identified?



           20      A.   I don't recall -- I don't recall if I asked her



           21  to be specifically -- in the second incident review in



           22  February, I know that I told her to be prepared on



           23  specifics.  I don't recall if that was the issue with the



           24  30th.  If I had a conversation with April beforehand, I



           25  think it was -- I was asking, are these the defendants
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            1  that were the -- the concern about the murder of a Phoenix



            2  police lieutenant.  And I think -- I think that was had



            3  sometime after the 17th.



            4      Q.   Did you have any conversations with Ms. Sponsel



            5  regarding your concern that the October 17th case was a --



            6  was a big case?



            7      A.   At the time I didn't know it was a big case.  At



            8  the time -- well, I'm -- between the 17th and the 30th, I



            9  was -- I was under the impression that it was, at most, a



           10  handful of defendants, three, four, five.  So I did not



           11  know it was a big case at the time.



           12      Q.   And when you say a handful of defendants, how



           13  many were you -- are you talking about?



           14           MR. CALDERON:  Objection.



           15           THE COURT:  I just --



           16           MR. CALDERON:  He just answered it.



           17           THE COURT:  Well, I don't know, but I think we're



           18  getting bogged down in detail again.



           19           MR. HENLEY:  Okay.



           20  BY MR. HENLEY:



           21      Q.   Did you have access to both the verbal and -- the



           22  video and written component of the October 30th incident



           23  review?



           24      A.   I don't understand your question.  I'm sorry.



           25      Q.   You understood that the -- well, did the
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            1  October 30th incident review take place over a



            2  teleconference?



            3      A.   Yes.



            4      Q.   Was there also a written chat component taken,



            5  that was available?



            6      A.   I -- I know --



            7           THE COURT:  We know this, because we've got the



            8  exhibit.  We talked about it yesterday.



            9           So let's not ask a question we all know the



           10  answer to.  And if you want to jump to that exhibit, we



           11  can ask him about it.



           12           MR. HENLEY:  Okay.



           13                  (Indiscernible cross talk)



           14  BY MR. HENLEY:



           15      Q.   I don't know if you had the chat log.  Do you



           16  have -- did you have the chat function?  I don't know if



           17  you had the chat function.  Do you have -- did you have



           18  the chat function?



           19      A.   On my computer?



           20      Q.   Yes.



           21      A.   I don't recall.  I know I have since learned that



           22  there was one, and I know that other Zoom-type programs



           23  have it, but I just -- I don't recall specifically on that



           24  day.



           25      Q.   Let's go to Exhibit 68.  Have you seen this
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            1  before?



            2      A.   Yes.



            3      Q.   This is the chat log I was referring to earlier.



            4      A.   Yes.



            5      Q.   Did you have access to this chat log during the



            6  incident review?



            7      A.   I don't recall.



            8      Q.   During the incident review, did Mr. Green ask any



            9  questions of Ms. Sponsel regarding the existence of



           10  evidence?



           11      A.   I don't remember.  There were a lot of questions



           12  being asked.  I just don't remember Ryan specifically.



           13  I'm sure he did, but he's not particularly quiet.



           14      Q.   The -- the chat log, the written chat log that's



           15  been marked as Exhibit 68, asks a number of questions.



           16  The ones I want to focus on is whether or not there were



           17  photos of sharpened fingernails and umbrellas.  Do you



           18  remember that topic being discussed during the first



           19  incident review?



           20      A.   So, again, I mean, obviously it's in Exhibit 68.



           21  As I sit here today, do I specifically remember in this



           22  incident review?  No, I don't.  I do know that it was



           23  discussed throughout these incident reviews.



           24      Q.   Throughout that first incident review?



           25      A.   I -- I just don't remember if it was the first
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            1  one or the second one.  I know it was focused on.



            2           I'm sorry.  Was I being unclear?



            3      Q.   Did you understand after the incident review that



            4  Ms. Sponsel informed the group that photos of sharpened



            5  fingernails existed?



            6      A.   If I didn't have Exhibit 68, I would have no



            7  idea.



            8      Q.   Following the incident review, did you have any



            9  conversation with Ms. Sponsel?



           10      A.   Yes.



           11      Q.   What was the -- what was the topic?



           12      A.   Essentially, this -- the October 30th incident



           13  review is when I first learned that there were more than a



           14  handful of defendants, and so my big case --



           15      Q.   You had the big case discussion?



           16      A.   Yes, my big case discussion, yes.



           17      Q.   As part of your discussion with Ms. Sponsel,



           18  first off, when did that discussion take place?



           19      A.   Probably afterward, but I -- and what I mean is



           20  on the 30th afterward, but it would have been really soon



           21  afterward.  I don't know if it was --



           22      Q.   Did the discussion take place via Zoom?  Via



           23  phone?



           24      A.   I don't recall.  Phone or Zoom.  I just don't



           25  recall.  I mean, it was a discussion.  Probably phone.
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            1      Q.   As part of your conversation, did you instruct



            2  Ms. Sponsel to dismiss some of the October 17 protesters?



            3      A.   I believe I my words were "get rid of."



            4      Q.   You believe that your --



            5      A.   My words were "get rid of."  Get rid of.



            6      Q.   Get rid of?



            7      A.   Get rid of the excess cases and focus on the ones



            8  that are really the --



            9      Q.   And that's consistent with your concerns about



           10  the big case theory?



           11      A.   Yes.



           12      Q.   Did Ms. Sponsel dismiss the October 17th -- any



           13  of the October 17th defendants?



           14      A.   I don't believe so.



           15      Q.   Did you follow up with her as to why she did not



           16  dismiss the cases?



           17      A.   I recall -- well, short answer, I believe so.



           18      Q.   You recall you were interviewed by the State Bar



           19  on May 2, 2022?



           20      A.   Yes.



           21      Q.   I'm just going to make -- we've marked a lot of



           22  exhibits.  We're not going to go through all of them.



           23  It's not a point in dispute.  The documents speak for



           24  themselves.



           25           I'll make a representation to you, sir, that you
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            1  spoke to Ms. Sponsel sometime following that October 30th



            2  meeting and that you followed up with her -- I believe



            3  that you said sometime in November or December of 2020?



            4      A.   I was -- yeah.  And I didn't mean to interrupt



            5  you.  My memory was, as I sat here, was December.  But



            6  that's why I kind of switched back to just yes.



            7      Q.   When you had that follow-up conversation with



            8  Ms. Sponsel as to why she didn't dismiss the cases, what



            9  did she say?



           10      A.   And I don't mean to quibble here.  You keep on



           11  saying "dismiss."  I believe my words were "get rid of."



           12  And the reason why the distinction is important is because



           13  I believe that some defendants were going to plead guilty



           14  or one did, which would be disposal, which I was, of



           15  course, happy with.



           16           So getting rid of the case one way or another.



           17           It was my understanding that there was, I



           18  believe, cell phone downloads that needed to be done or



           19  she wanted to look into it, the results of a cell phone



           20  download.  And that's why it wouldn't -- it hadn't



           21  happened yet or at least not en masse.



           22      Q.   As part of your conversation, did you ask



           23  Ms. Sponsel why she hadn't secured this cell phone data as



           24  of December of 2020?



           25      A.   I don't think I asked her why she hadn't.
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            1      Q.   You -- I want to make sure that I understand



            2  your -- your discussion with Ms. Sponsel following the IR.



            3           You said your term is "get rid of" the cases?



            4      A.   I believe that was what I told her.



            5      Q.   When you said that to Ms. Sponsel, would getting



            6  rid of the cases also involve dismissing the lower-level



            7  defendants?



            8      A.   Yes.



            9      Q.   And that would be to focus on the core group of



           10  participants; correct?



           11      A.   The murder plot of the police lieutenant.



           12      Q.   And that's all consistent with your big case



           13  theory and how they should be pursued; correct?



           14      A.   Yes.



           15           THE COURT:  We need to take an afternoon recess.



           16           Is now a good time?



           17           MR. HENLEY:  This is a good time.



           18           THE COURT:  All right.  It's 2:51.  So let's



           19  reconvene right around 3 o'clock.



           20           THE CLERK:  All right.



           21           THE COURT:  We'll be in recess.



           22                           (Recess)



           23           THE COURT:  And, Mr. Henley, you may resume.



           24           MR. HENLEY:  Thank you.



           25  BY MR. HENLEY:
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            1      Q.   You testified about the second incident review,



            2  so let's move forward.



            3      A.   Yes, sir.



            4      Q.   The second incident review took place



            5  February 12, 2021.  When did you become aware that there



            6  would be an incident review, a second incident review?



            7      A.   I -- I don't recall a specific date.  It was



            8  maybe a couple weeks before, but it might be longer than



            9  that.



           10      Q.   Do you know what precipitated the calling of the



           11  second incident review?



           12      A.   I don't.  I'm sorry.  I don't.



           13      Q.   Did you have any conversations with Ms. Sponsel



           14  regarding the second incident review?



           15      A.   Yes.



           16      Q.   What was -- what did you talk about?



           17      A.   That it had to have specifics, not -- specifics



           18  and original evidence.  So not summaries of text messages.



           19  Screenshots of the text messages.  Not summaries of what



           20  the police officers said, but, if possible, the actual --



           21  like a screenshot of the -- of the police report, and then



           22  actual pictures.  There were a number of weapons found on



           23  the defendants that would potentially corroborate to the



           24  confidential informant that would corroborate to the



           25  murder plot.  Those had to be shown.  Not summaries of
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            1  things.



            2      Q.   Just to make sure that the record is clear, the



            3  discussions about the murder plot, that didn't have



            4  anything to do with the October 17, 2020, protesters;



            5  correct?



            6      A.   No.  I believe it did.



            7      Q.   Who were the defendants that were involved in



            8  the -- first off, what is the murder plot that you're



            9  referring to?



           10      A.   So the whole case, in my mind, was regarding



           11  the -- for lack of a better -- again, applying labels, the



           12  gang charge defendants was initiated because a



           13  confidential informant came forward at some point and told



           14  law enforcement that there was a plot to kill a Phoenix



           15  police lieutenant.



           16      Q.   What was the name of the confidential informant?



           17      A.   I believe it was Riley Behrens.



           18      Q.   Who did Mr. Behrens -- to the best of your



           19  knowledge, who did Mr. Behrens conspire with, with respect



           20  to the murder plot?



           21      A.   I don't recall the specific names, but these were



           22  the three or four, five defendants that I had been



           23  informed about.



           24      Q.   And it's your belief that Mr. Behrens engaged in



           25  some sort of discussion or plot to murder someone?
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            1      A.   I don't -- I don't know if he specific -- well, I



            2  don't mean to misgender anyone, so I'll just say Riley



            3  Behrens, because I'm uncertain of the preferred pronouns.



            4      Q.   What was your source of understanding regarding



            5  Mr. Behrens' purported plot?  Where did you get that



            6  information?



            7      A.   From Ms. Sponsel.



            8      Q.   You said that you informed or instructed



            9  Ms. Sponsel to have specifics and actual evidence.  Would



           10  that include photographs of the sharpened fingernails that



           11  she had previously cited to?



           12      A.   It could.



           13      Q.   Did you expected her to have any pictures or



           14  specific evidence or actual evidence of sharpened



           15  umbrellas?



           16      A.   I'm sorry.  What was the first part of your



           17  question?



           18      Q.   Yeah.



           19           Did you expect her to present pictures or



           20  evidence of sharpened umbrellas to the members of the



           21  second incident review?



           22      A.   Did I expect it?  No.



           23      Q.   You testified earlier that you asked her to be



           24  specific in that kind of evidence; right?



           25      A.   Yes.
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            1      Q.   What evidence did you expect her to have?



            2      A.   I don't believe the murder plot involved the



            3  scratching to death of the lieutenant, and I don't believe



            4  that the implements were going to be the umbrellas.



            5           It was my understanding, and the thing that stood



            6  out to me, was the AR-15, the multiple weapons, the



            7  knives -- I'm sorry -- the multiple knives, the pistols,



            8  the extra ammunition, the medic kit, those are the



            9  implements that I understood to be consistent with what



           10  the confidential informant was saying.



           11      Q.   Did Ms. Sponsel present any of that purported



           12  evidence at the second incident review?



           13      A.   I believe that she did, along with text messages.



           14  I believe so.



           15      Q.   You had testified earlier that Ms. Sponsel



           16  indicated that there would be cell phone data collected.



           17  Did she present any evidence or specifics regarding



           18  purported cell phone data between -- by and between the



           19  October 17, 2020, protesters?



           20      A.   Well, I guess we would have to define what cell



           21  phone data are.  I don't recall seeing any CDRs or UFED



           22  downloads.  I do recall -- my memory is that there were



           23  cell phone -- that there were text messages.



           24      Q.   Have you now come to understand that there were



           25  never -- that none of the October 17 protest -- 17th
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            1  protesters had sharpened nails?



            2      A.   Have I come to understand that?



            3      Q.   Yes.



            4      A.   Yes.  I'm sorry.  And I'm -- I'm switching out of



            5  what I knew at the time.



            6      Q.   Have you come to understand that there were never



            7  any sharpened umbrellas that were seized as a result of



            8  the October 17, 2020, protest?



            9           MR. CALDERON:  Objection.  Form of the question.



           10           THE COURT:  The form of the question in what



           11  regard?



           12           MR. CALDERON:  There hasn't been any testimony



           13  to -- he's testifying --



           14           THE COURT:  Yeah.  I think the question does sort



           15  of assume facts not in evidence and that you ought to ask



           16  him the predicate question before concluding those types



           17  of vetted information.



           18  BY MR. HENLEY:



           19      Q.   Following the second incident review, was there a



           20  private discussion between the participants of that second



           21  incident review?



           22      A.   Yes.



           23      Q.   Were you part of that discussion?



           24      A.   Yes.



           25      Q.   Did the group make a decision as to how to
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            1  proceed?



            2      A.   I don't recall.  There were other incident



            3  reviews after this, and there was an executive session



            4  that happened after one of the incident reviews.  I



            5  believe it was the February 12th incident review where



            6  the -- Allister Adel, the county attorney, made a



            7  decision, and it was ultimately to dismiss the cases.



            8           I can't remember if that was fleshed out in the



            9  general discussion -- the general incident review, when



           10  there was, you know, a lot of people present.  I just



           11  can't remember if -- I'm -- I'm sure there probably was.



           12  There had to have been in a discussion and there had to



           13  have been some sort of voicing or maybe a head count of



           14  who thought what.  But I just don't specifically remember



           15  it.



           16      Q.   Following the February 12th incident review, the



           17  group decided that Ryder Collins case would be dismissed



           18  without prejudice; correct?



           19      A.   That sounds right.  I don't have that specific



           20  memory, as I just said.



           21      Q.   Did you speak to Ms. Sponsel regarding the



           22  dismissal of Ryder Collins case without prejudice?



           23      A.   Yes.  Well, I spoke to her after the incident



           24  review, yes.



           25      Q.   Did Ms. Sponsel voluntarily agree to sign the
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            1  motion to dismiss without prejudice?



            2      A.   I believe so.  I know that she was very upset.



            3  My memory was that she was on vacation, but I -- so I



            4  can't -- I -- I can't remember if someone had to sign it



            5  for her because -- not vacation.  Out of the office.  I



            6  know that she was upset.  I was know that she was



            7  resistant.  I can't -- my memory, as I sit here right now,



            8  is that she agreed to -- eventually to sign it.  But it



            9  wasn't -- it wasn't easy for her.  I think.  I don't know.



           10  If you have a communication of it, I would like to see it.



           11  I just --



           12      Q.   Why don't we refresh your recollection a little



           13  bit.



           14      A.   Thank you.



           15      Q.   I'm going to ask you to open up to Exhibit 235.



           16      A.   Okay.



           17      Q.   Just a little bit of foundation here.  On May 2,



           18  2022, you were interviewed by the State Bar; correct?



           19      A.   Yes.



           20      Q.   You were not under oath at the time; correct?



           21      A.   That's correct.



           22      Q.   We did speak before the interview on the record



           23  about the importance of accuracy in your statements made



           24  to the bar; correct?



           25      A.   Yes.
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            1      Q.   I'm going to direct your attention to page 186.



            2      A.   Of the transcript or is there a Bates number?



            3      Q.   Yeah, the transcript.



            4      A.   Okay.



            5      Q.   I'm going to start at line 10.



            6           THE COURT:  Can you tell us the Bates number.



            7           MS. SHUMAN:  7570, I believe.



            8           THE COURT:  Thank you.



            9           MS. SHUMAN:  Correct.



           10           THE WITNESS:  That's what I have on my end.



           11           MS. SHUMAN:  Okay.



           12  BY MR. HENLEY:



           13      Q.   The questioning began:  "Ultimately the cases



           14  were dismissed.  Did you file any motions to dismiss any



           15  of the cases?"



           16           You responded:  "No."



           17           We continue on --



           18      A.   Well, then I qualify:  "I don't think so."



           19      Q.   I'm sorry?



           20      A.   I said "no" on line 13.



           21           On line 15, I said:  "I don't think so."



           22      Q.   Then we continue on line 16:  "And did you direct



           23  anyone to dismiss the cases?"



           24           At 18 you indicate:  "No."



           25           At 19 I ask specifically:  "Did you direct Ms. --
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            1  April to dismiss any cases?"



            2           21 you said:  "Yes."



            3           I asked:  "After the February 12, 2021, incident



            4  review?"



            5           You responded:  "Yes."



            6           I continue on at line 25:  "And did she follow



            7  your instructions?"



            8           Line 2 you say:  "Yes, and I -- there's a large



            9  asterisk with 'yes.'"



           10           I asked:  "When you say 'large asterisk,' what do



           11  you mean?"



           12           "She was resistant.  Best-case scenario, I'll say



           13  it."



           14           Goddard:  "No.  She was heartbroken.  Sherry and



           15  I kind of knew this was the end of her career.  She was



           16  very emotional."



           17           You continue on, you at line -- at 188, line 6,



           18  you state:  "And she said several times she was not going



           19  to do that.  And I was the one who told her, 'April, don't



           20  give them this.  It's insubordination.  You're going to



           21  get fired.  You have to do this.'"



           22           Do you see that?



           23      A.   Yes.



           24      Q.   Do you remember that testimony?



           25      A.   Yes.
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            1      Q.   Do you think it accurately reflects the



            2  statements that you made to the State Bar on May 2, 2022?



            3      A.   Do I think the transcript is accurate?  Yes.



            4      Q.   So, again, my initial question was whether or not



            5  she voluntarily signed the motion to dismiss, and I



            6  believe your response was yes.  This would seem to



            7  contradict that.



            8           THE COURT:  Well, I don't think that's a proper



            9  question for him.  And I know it's hard -- you didn't ask



           10  voluntarily.  You said she was very upset, but I believe



           11  she agreed to dismiss it, but she was resistant.  It



           12  wasn't easy for her.



           13           I mean, the hearing panel should be the one to



           14  determine whether he's made an inconsistent statement.  I



           15  don't see it, but you can certainly argue that.



           16           MR. HENLEY:  That's fine, Judge.  And I'm sorry



           17  to the extent I may have misspoken.



           18  BY MR. HENLEY:



           19      Q.   Ultimately Ms. Sponsel did dismiss the



           20  October 17th protester case; correct?



           21      A.   Are you talking about Riley -- I'm sorry.



           22      Q.   Ultimately Ms. Sponsel dismissed the October 17th



           23  protester case; correct?



           24      A.   All the of the defendants?



           25      Q.   All the of the defendants?
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            1      A.   Or are you talking about Ryder Collins?



            2      Q.   I'm sorry.  Strike that.



            3           Ryder Collins.



            4      A.   Yes.  He -- correct.  Ultimately she did dismiss



            5  Ryder Collins.  That's the best of my memory.



            6      Q.   Ultimately the entire case was dismissed, the



            7  October 17th protester case; correct?



            8      A.   Yes.



            9      Q.   You testified that you were subsequently involved



           10  in a review of Ms. Sponsel's cases.  I believe you



           11  testified -- please correct me if I'm wrong -- you began



           12  that review sometime in November of 2021?



           13      A.   I was tasked to review all cases initially, and,



           14  again, I'm a little uncertain as to the date.  But



           15  Ms. Adel had tasked me with all of the cases.  That did



           16  include some of Ms. Sponsel's cases.  I do know that I was



           17  assigned some of April's cases when she was put on leave.



           18  But I think that was maybe in March, so that would have



           19  been a few months past the November date.



           20      Q.   Yeah.  And I -- that's why I'm asking, because I



           21  don't think that's an accurate date.



           22           What was the purpose of your review?  What were



           23  you tasked to do?



           24      A.   It was a really general review to see if all the



           25  charges are appropriate.  And it really struck me that I
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            1  was being given that assignment.



            2      Q.   Why?



            3      A.   One person to review four or five hundred now



            4  high-profile cases was absurd.



            5      Q.   What bureaus were you asked to review -- what



            6  bureau cases were you asked to review?



            7      A.   I don't know if they necessary -- I can't think



            8  of any cases that were outside of First Responders, but



            9  the -- the mandate, the order, however you want to



           10  describe it, the request from the county attorney, the



           11  assignment from the county attorney maybe is more fair,



           12  wasn't limited to a bureau.  I was asked to review all



           13  cases that were involved in -- during the protests.



           14      Q.   When were you asked to do the review?



           15           THE COURT:  Is the exact date really important?



           16           MR. HENLEY:  No.  I'm making sure that I



           17  understand exactly what happened here.



           18           THE WITNESS:  Well -- and I don't mean to confuse



           19  anyone, but my memory is November or December.  It might



           20  be beyond that.  I mean --



           21  BY MR. HENLEY:



           22      Q.   After the second incident review?



           23      A.   That would make more sense, to be honest.  So,



           24  yeah, I don't think it could possibly be November.  And I



           25  apologize.  I remember it was cold.  It wasn't hot.
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            1           THE COURT:  I don't think we need the exact date.



            2           THE WITNESS:  Okay.  And I'm sorry, Judge.



            3           MR. HENLEY:  No.  No, no, no.



            4  BY MR. HENLEY:



            5      Q.   What did you -- what was the nature of your



            6  review?  What did you do?



            7      A.   After complaining a lot, I -- I took the highest



            8  level felonies I could grab.  I had -- I believe I had my



            9  staff assistant -- we don't have physical files, but my



           10  memory is they were assigned over to me on Karpel so that



           11  I could start working through the cases.  It had to have



           12  been after February 12th, now that I think about it.



           13  But -- and I just started reading as much as I could on



           14  each case.



           15           But I had made it very clear that if this was



           16  going to be my assignment, I was going to take unlimited



           17  amount of time so that I could review these appropriately.



           18      Q.   What was your understanding of the purpose of



           19  this review?



           20           THE COURT:  He said that.



           21           MR. HENLEY:  I'm sorry.  Maybe I didn't hear



           22  that.



           23           THE COURT:  To determine if the charges were



           24  appropriate.



           25  BY MR. HENLEY:
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            1      Q.   Okay.  And when did you resign from the MCAO?



            2      A.   May of 2021, I believe.  Somewhere around there.



            3      Q.   That's what I have is I believe it was effective



            4  May 31, 2021.  Does that sound right?



            5      A.   That sounds right.



            6      Q.   So your review of the cases was scheduled to take



            7  place between February of 2021 and May 2021?



            8      A.   No.  So it -- and I thought I qualified it there,



            9  this was an initial.  So maybe this helps.



           10           But sometime in the winter, Allister Adel tasked



           11  me to review all cases.  I complained a lot about that.  I



           12  decided to rope in -- well, actually, I tried to delegate



           13  out to Sherry to help me, but I was told, I believe by



           14  Allister, that this was -- or Ken Vick.  I guess I don't



           15  recall -- that I was going to be the sole person that



           16  reviewed it.  That the county attorney wanted me to review



           17  it.  That lasted about two weeks.



           18           I roped in Ken Vick to start reviewing the cases



           19  as well.  I think Ken eventually saw the magnitude of this



           20  task, and then we started bringing in other people in



           21  incident reviews, and there was like 20 people then



           22  reviewing them, and it kind of organically grew from that,



           23  and then there was a number of people that kind of took it



           24  over.



           25           So it was a progression, and I'm certain that
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            1  you'll be hearing about these other incident reviews.  And



            2  I know Ryan Green was one that presented on some of the



            3  cases.  Rachel Mitchell was another that presented on some



            4  of the cases.  I believe Barbara Marshall.  But it was



            5  divided up, and it was a lot more manageable.



            6      Q.   Was Ryan Green one of these individuals reviewing



            7  the cases with you?



            8      A.   Not -- not with me, per se.  He wasn't sitting



            9  next to me, but eventually Ken divided up all of the cases



           10  among a lot more people.  And so my sole responsibility



           11  was relieved.



           12      Q.   Who were some of the other attorneys that were



           13  involved in your review initially?



           14           THE COURT:  So Mr. Green testified extensively



           15  about this.  He gave us names.



           16           Do we need to go to this again with this witness?



           17           MR. HENLEY:  Judge, I'm just concerned here



           18  because we're talking about the fall, and that's not



           19  consistent with the testimony that's been presented here



           20  today.



           21           THE COURT:  Okay.  Well, it seems to me you're



           22  getting into weeds that's not apparent where you're going



           23  with it.  I -- if you've got a point to make, it's getting



           24  lost on it.



           25           MR. HENLEY:  Okay.  Well, I'll go ahead and move
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            1  on, then.



            2           THE COURT:  It's lost on me.  Is it lost on you?



            3           THE WITNESS:  Well, and I apologize that my dates



            4  are -- are off and I -- I'm trying.



            5           MR. HENLEY:  With that, I'll go ahead and I'll



            6  pass the witness.



            7           THE COURT:  Cross-examination.



            8           MR. CALDERON:  Thank you, Your Honor.



            9



           10                      CROSS-EXAMINATION



           11  BY MR. CALDERON:



           12      Q.   Mr. Goddard, nice to -- this is actually today



           13  the first day I've ever met you.



           14      A.   That's correct.



           15      Q.   Nice to meet you.  I'll try to quickly move this



           16  along.



           17      A.   Thank you.



           18      Q.   Isn't it true that one of the reasons you want



           19  your prosecutors to act on the cases quickly, rather than



           20  wait until the end of the statute of limitations, is that



           21  witnesses disappear, evidence gets stale.  The sooner you



           22  get to it, the more chance you have to preserve the best



           23  evidence?



           24      A.   Yes.



           25      Q.   Have you ever heard anybody in any seminar or any
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            1  supervisor ever tell you slow down how you take your



            2  cases, extend it out to the very end of the statute of



            3  limitations if you can?



            4      A.   No.



            5      Q.   April Sponsel asked Sherry Leckrone for more



            6  assistance, and it's my understanding that Sherry Leckrone



            7  agreed with April.  Is that your understanding as well?



            8      A.   Yes.



            9      Q.   And it's my understanding that Sherry Leckrone



           10  then asked you, can you help us get April more assistance,



           11  and you agreed with Sherry Leckrone; correct?



           12      A.   Yeah.  I don't specifically recall as I sit here



           13  April, but I do recall Sherry absolutely making it known



           14  that she needed help.



           15      Q.   Okay.  I'm not going to play the date game with



           16  you, so don't worry.  We're just --



           17      A.   Thank you.



           18      Q.   -- talking just generally speaking.



           19           You then, in good faith, as the supervisor of



           20  these two people, ran it up the chain of command; correct?



           21      A.   Yes.



           22      Q.   And it was denied; correct?



           23      A.   Yes.



           24      Q.   And this -- it wasn't denied once.  It was denied



           25  a couple of times; correct?
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            1      A.   Frequently.



            2      Q.   Okay.  And you had talked about a prosecutor



            3  having 118 cases.  Is that a manageable caseload?



            4      A.   Maybe for a misdemeanor caseload.  But for



            5  complicated felony cases, no.  In my -- in my opinion, no,



            6  I would not want to be that prosecutor.



            7      Q.   Okay.  It's my understanding that the first



            8  incident review meeting you spoke in favor of April's



            9  assessment of the probable cause for charges; correct?



           10      A.   Yes.



           11      Q.   And it's my understanding at the second meeting



           12  you started the meeting with that -- with that same



           13  position?



           14      A.   Yes.



           15      Q.   Okay.  However, it's my understanding that



           16  ultimately the decision was made, the team decision was



           17  made, you being an integral part of the team, to ask



           18  April to dismiss the case; correct?



           19      A.   Yes.  I just don't remember where that fell in



           20  the incident review.



           21      Q.   Okay.  Not going to ask you dates.



           22      A.   Yes.



           23      Q.   That sort of thing.



           24           So were you surprised when you told April,



           25  "April, you got to dismiss the case," were you surprised
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            1  at her reaction?



            2      A.   No.



            3      Q.   Would it be fair to say that you -- you were not



            4  surprised at her reaction because she had invested a lot



            5  of time in this.  She invested a great -- great deal of



            6  effort.  She had her professional pride involved.  She



            7  felt very strongly about this.  So you knew she was not



            8  going to like the answer?



            9      A.   Absolutely.



           10      Q.   And isn't it true that she did dismiss the cases



           11  and she did -- she did agree to dismiss the cases within a



           12  half-hour of your conversation with her?



           13      A.   That -- that sounds right.



           14      Q.   She -- you talked to her.  She walked away.  She



           15  said at first, "No, I'm not going to do it."  She walked



           16  away.  She fumed.



           17           She came back and said, "Okay.  I'll do it"?



           18      A.   Yes.



           19           MR. CALDERON:  I'm trying to shortcut this,



           20  Your Honor.



           21           THE COURT:  Thank you.



           22           MR. CALDERON:  Please bear with me.



           23  BY MR. CALDERON:



           24      Q.   You mentioned -- you mentioned the probable



           25  cause, the probable cause had to be found within ten days;
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            1  correct?



            2      A.   That's my understanding, yes.



            3      Q.   Is that sort of the deadline that prosecutors --



            4  I've never been a prosecutor -- that prosecutors have to



            5  have in mind that deadline, you've got ten days?



            6      A.   I believe it's the statute.



            7      Q.   Statute.  Okay.



            8           But it -- it's something that sort of hangs over



            9  your head, isn't it?



           10      A.   Yes.



           11      Q.   If you're a prosecutor.



           12           Certainly if you're a good prosecutor.



           13           You also testified that April -- let's see if I



           14  can get the right word -- you trained -- that she trained



           15  police officers on how to fill out Form 4s; correct?



           16      A.   Correct.



           17      Q.   Are you ever aware of a time that April filled



           18  out a Form 4 for a police officer?



           19      A.   No.



           20      Q.   Did -- did that happen in this case, when we're



           21  talking about the protest?  Did she fill out Form 4s for



           22  the police officers?



           23      A.   Not that I've ever known.



           24      Q.   Did anybody report that to you, that she was



           25  filling out Form 4s?
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            1      A.   No.



            2      Q.   Thank you.



            3           Let's talk about your -- your big case -- your



            4  big case theory.  As a -- as a civil practice lawyer --



            5  and not a very good one -- I'm getting -- trying to get my



            6  arms around it.  It's my understanding that you want cases



            7  to be less complex and more direct?



            8      A.   Yes.



            9      Q.   That's what the premise of the big case theory



           10  is?



           11      A.   I think that's fair.



           12      Q.   And when you said -- when you testified earlier,



           13  you said "get rid of" -- "get rid of some of the



           14  defendants," that did not infer dismiss the defendants,



           15  nor did it -- did it infer get them to plead out.  It just



           16  was get rid of them.  You have too many people.



           17      A.   Correct.



           18      Q.   And either one of those options, either



           19  dismissing people or getting them to plead something,



           20  would have been getting rid of them; correct?



           21      A.   Yes.



           22      Q.   It's my understanding that the State Bar



           23  interviewed you in May; correct?



           24      A.   May of '22.



           25      Q.   And then recently we disclosed you as a witness
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            1  in this case, didn't we?



            2      A.   I -- I -- yes.



            3      Q.   And did you hear -- did you hear -- did you



            4  receive any sort of consternation, any sort of



            5  communication from the State Bar because you were going to



            6  testify here today?



            7      A.   So I received a couple of communications.  One



            8  was on May 15th of this year notifying me that I was going



            9  to be a witness, and that was on -- that was from



           10  Mr. Henley, I believe.  I didn't hear anything until I was



           11  subpoenaed just recently.  And there was a number of



           12  communications between Mr. Henley and my attorney.



           13      Q.   Will you please tell us about those



           14  communications, and you can begin with the -- if you can



           15  start with the beginning communication.



           16      A.   I believe we had reached out mostly because I



           17  was -- I like to prepare for these things, and based on



           18  the May 15th letter, I knew that I was going to be a



           19  witness for the State Bar, but I hadn't heard anything.



           20      Q.   And when you say "we had reached out," you don't



           21  have a mouse in your pocket.  You're talking about your



           22  lawyer, Mr. Warzynski; correct?



           23      A.   Yes, sir, who's I think sitting behind me.



           24      Q.   He's a good-looking guy right behind you;



           25  correct.
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            1           All right.  We, meaning you and your lawyer,



            2  reached out to the State Bar?



            3      A.   Yes.  And I'm -- I'm trying to get -- I'm trying



            4  to move this.  But it's important to me that on a -- in



            5  May, the letter was sent to me directly.



            6           In September, things were going to my lawyer,



            7  which caused me some consternation initially, and maybe



            8  wrongfully, but -- and this isn't easy.  Okay?  So there's



            9  a lot of anxiety and -- just initially.



           10           And so I -- maybe I'm over -- I overperceived



           11  things, but there was conversation back and forth.  Really



           12  what I was looking for is I was hoping that Mr. Warzynski



           13  would establish some kind of trial prep, ask, like, what



           14  am I going to be talking about?  What exhibits are you



           15  going to -- do I need to review?  And ultimately do I need



           16  a lawyer?



           17           And so that was my intent in reaching out to the



           18  bar.  And, again, like I had a heightened thing because it



           19  was with my lawyer.  All of a sudden, it changed from me



           20  to my lawyer, which communicated something to me.



           21      Q.   That would be a bona fide feeling because at one



           22  time you were a target of the State Bar on this case,



           23  weren't you?



           24      A.   Yes.



           25           MR. HENLEY:  Objection.  That's not a term of art





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      243







            1  in this -- in this arena.



            2           THE COURT:  Well, target, I --



            3           MR. CALDERON:  I'll rephrase it, Your Honor.



            4  BY MR. CALDERON:



            5      Q.   At one time there was a bar charge against you in



            6  this case; correct?



            7      A.   Yes.



            8      Q.   And that bar charge was dismissed; correct?



            9      A.   Yes.



           10      Q.   The State Bar dismissed it?



           11      A.   Yes.



           12      Q.   Okay.  So --



           13      A.   So.



           14      Q.   So thinking of your state of mind, now suddenly



           15  you're getting, post factum, all of this happening, you're



           16  getting communications sent not to you but to your lawyer?



           17      A.   Correct, which raised my suspicion levels,



           18  because when the charge was dismissed in January of this



           19  year, prior to the probable -- pending probable cause



           20  finding, there was language, which I took to be



           21  boilerplate at the time, but language that said that we



           22  can revive this at any time.



           23      Q.   That they could revise this.  They could recharge



           24  you?



           25      A.   Correct.  So that -- I knew through knowing
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            1  statute of limitations, just in my education of the



            2  process.



            3           But Mr. Henley won't -- was apparently concerned



            4  about some -- I was going to testify no matter what.  I



            5  knew that.  I'm talking about my anxiety level in



            6  approaching all of this.



            7           Mr. Henley was concerned about some production



            8  that was made.  I mean, discovery production, not



            9  production.  But there was an email exchange right after



           10  my dismissal, and they wanted to compel an interview of



           11  me.  And my lawyer was very concerned about that.  I



           12  didn't know this, but apparently the State Bar cannot do



           13  that unless there's a pending charge, or at least this is



           14  what's being told me to.



           15      Q.   I understand.



           16      A.   So.



           17      Q.   And what is the time frame we're talking about?



           18  Are we talking about back in May or September?



           19      A.   No, no, no.  This is a couple weeks ago.



           20      Q.   A couple of weeks ago.



           21      A.   Maybe even last -- end of September.  And it was



           22  communicated to me that, you know, apparently Mr. Henley



           23  tells my lawyer that, well, we can revive these charges.



           24  And --



           25      Q.   Wait a minute.  Wait a minute.  I want to make
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            1  sure I understand this.



            2           They -- the State Bar wants to interview you.



            3           Your lawyer, on your behalf, says, "You can't



            4  interview him unless there's a pending charge."



            5           The State Bar responds, "Well, we can renew a bar



            6  charge against you."



            7           Is that correct?



            8      A.   That was my perception of it, yes, that the State



            9  Bar could reinstate the charge at any point.



           10      Q.   And I'm assuming they can still reinstate the



           11  charge?



           12      A.   That's my understanding.



           13      Q.   So you're testifying here at risk that if you say



           14  something that is not agreeable to the State Bar, they



           15  could reinstitute a charge and investigate; correct?



           16           MR. HENLEY:  Objection.



           17           Judge, at this point, I think it would be prudent



           18  to go ahead and this -- every communication that's being



           19  referred to is by email.  I actually invite the



           20  respondent, Mr. --



           21           MR. CALDERON:  I was going right there.  Thank



           22  you.



           23           THE COURT:  Wait.  Don't talk over each other.



           24           If you all --



           25           MR. HENLEY:  To --
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            1           THE COURT:  If you all want to submit additional



            2  exhibits, you may.



            3           Do you have a lot more on this topic?  I mean, I



            4  think you --



            5           MR. CALDERON:  No, I don't have a lot more on



            6  this topic, but, Your Honor, it's important the tribunal



            7  know that this man came here today in fear.



            8           THE COURT:  Well, don't make an argument.



            9           I mean, I think we get where you're going.



           10           I'm just questioning whether we've got a lot more



           11  inquiry in this field or whether we might move on.



           12           MR. CALDERON:  Well, let's -- if I may,



           13  Your Honor, with some latitude, let me see where the



           14  witness takes us on this, and then I'll move back to



           15  the --



           16           THE COURT:  He's probably anxious to move on and



           17  move on out of here.  So let's give him his wish.



           18           But, no, you can go ahead.



           19           MR. CALDERON:  No.  Whatever you would like,



           20  Your Honor.



           21  BY MR. CALDERON:



           22      Q.   So you testified here today.  You testified to



           23  the best of your ability; correct?



           24      A.   Yes.



           25      Q.   You told the truth here today, didn't you?
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            1      A.   Yes.



            2      Q.   You would have told the truth anyway, wouldn't



            3  you, even if you hadn't received a threatening email?



            4           MR. HENLEY:  Objection.



            5           THE COURT:  What's the objection?



            6           MR. HENLEY:  That is a gross mischaracterization



            7  of the communication.



            8           THE COURT:  Okay.  I don't know that that's an



            9  objection.



           10           You'll get to redirect.



           11           And if you all want to submit additional exhibits



           12  on this point, you may.  I think Mr. Goddard's perception



           13  was what Mr. Calderon is suggesting.  Whether that's



           14  accurate or not, you can certainly ask him.



           15  BY MR. CALDERON:



           16      Q.   Once again, you planned to tell the truth



           17  regardless?



           18      A.   Yes.



           19      Q.   Let me ask you a question, Mr. Goddard.  Let's



           20  talk about COVID.  COVID made it very difficult for you --



           21  COVID made it very difficult for you to -- excuse me -- to



           22  continue to streamline the process for your case handling;



           23  correct?



           24      A.   Absolutely.



           25      Q.   Some -- I think you testified some people were
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            1  here, some people were on the phone.  It was very -- it



            2  became difficult?



            3      A.   Yes.



            4      Q.   And it's your job to make sure that the trains



            5  run on time, that the -- that things keep moving, to



            6  the -- to the best of your ability?



            7      A.   To the best of my ability.



            8      Q.   All right.  How did COVID affect your bureaus,



            9  plural, on bringing cases before a grand jury?



           10      A.   It was severely restricted.  It was severely



           11  restricted.  My memory is that there was -- there was a



           12  significant -- there were -- I don't want to use an



           13  adjective.  That there was a time period when the grand



           14  jury wasn't running at all or -- I know it was difficult



           15  because of social distancing.  But it was severely



           16  restricted.  They were limiting the cases that could go,



           17  "they" being the Grand Jury Bureau, charging.



           18      Q.   Would it be reasonable to expect one of your



           19  lawyers operating within a ten-day time frame to review



           20  150 hours of videotape before proceeding?



           21      A.   No.



           22      Q.   And why is that?



           23      A.   I would say it is frequent that prior to a grand



           24  jury presentation, you don't have all of the evidence.



           25  Video is especially difficult because it has to be
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            1  redacted for any kind of victim impact -- victim



            2  information, you know.  It has to be redacted.  And to



            3  review it, you have to review it in live time.  You



            4  can't -- with audio, you can click it at 1.5 speed, say,



            5  and just kind of move it along faster.  With video, I --



            6  I'm not aware of anything that allows you to speed it up.



            7      Q.   And along with that ten-day sword of Damocles,



            8  the -- hanging over you, to make you move, isn't it true



            9  that it's office policy, it was office culture, to try to



           10  get things to the grand jury as soon as you could?



           11      A.   Yes.  I can't speak to policy, but if you -- time



           12  is not a prosecutor's friend.



           13      Q.   I might have misunderstood some testimony today,



           14  so I need your help clearing me up.  I thought a



           15  prosecutor determined probable cause before they would



           16  move it to -- like a grand jury.  They would go ahead and



           17  assess the evidence and say there's probable cause here.



           18           Is that your understanding?



           19      A.   That should be the minimum -- obviously the



           20  minimum standard that any prosecutor would have.  Maricopa



           21  County, and I'm sure other counties in Arizona, have a



           22  higher charging standard.  It's -- it ends up being art



           23  versus science, but there is a higher charging standard.



           24      Q.   And that higher charging standard is you have to



           25  have a probability or a likelihood of success?
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            1      A.   Reasonable likelihood of success.



            2      Q.   Okay.  Do you believe that at the time you had



            3  the information, at the time that April went to the grand



            4  jury, that she satisfied that higher threshold?



            5      A.   Yes.



            6      Q.   Isn't it true that when you went to that first



            7  incident reporting meeting, you went ahead and



            8  testified -- not testified, but you advocated based on



            9  that point of departure; correct?



           10      A.   Yes.  Now that you say that, I recall Jen Liewer



           11  being in that group.



           12      Q.   Yes.



           13      A.   And I do recall some preliminaries being



           14  explained to her, because she's not a lawyer.



           15      Q.   Right.



           16           Do you know that Jan [sic] Liewer was



           17  simultaneously texting Ryan Green at the same time of that



           18  meeting precisely?



           19           MR. HENLEY:  Objection.



           20           THE WITNESS:  At the time --



           21           THE COURT:  What's the objection?



           22           MR. HENLEY:  Relevance.



           23           THE COURT:  Well, it came out with Mr. Green, so



           24  I think we'll go there again, but hopefully not for long.



           25           MR. CALDERON:  It was a short email, Your Honor,
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            1  short text.



            2           THE WITNESS:  At the time, I didn't know that.



            3  I've since come to know that.



            4  BY MR. CALDERON:



            5      Q.   And you -- and your advocacy, as labeled by one



            6  of the central key decision-makers, Ms. Liewer, was that



            7  you were posturing; correct?



            8      A.   That's how she labeled it, yes.



            9      Q.   Were you posturing?



           10      A.   No.



           11      Q.   What were you doing?



           12      A.   I was ex -- I was explaining to a nonlawyer who



           13  had significant input with the county attorney, that was



           14  sitting in on an incident review, which I didn't



           15  necessarily agree with, that this should be a legal



           16  decision, and she was also a very opinionated participant



           17  at times.  And I don't know specifically if she was



           18  opinionated in that time, but certainly as time went --



           19  wore on.



           20      Q.   Do you know anything about a possible threat to



           21  Phoenix Lieutenant Ben Moore?



           22      A.   I was told, yes.



           23      Q.   What were you told?



           24      A.   That there -- this -- it was to the prior



           25  discussion that I had with Mr. Henley, that there was a
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            1  CI, confidential informant, that came forward, that was



            2  involved with a group of people that they thought was



            3  advocating for social justice and that they were talking



            4  about violence, and this CI, this confidential informant



            5  was concerned that they were going to hurt Ben Moore.



            6      Q.   Would that concern you?



            7      A.   Yes, of course.



            8      Q.   Could you do anything about it?



            9      A.   Well, you can build a case, but there's nothing



           10  we could do at the time.



           11      Q.   Okay.  Earlier today you testified that when



           12  April proceeded initially with the charges, her supervisor



           13  and you concurred; correct?



           14      A.   Yes.



           15      Q.   Did you run it up the chain of command?



           16      A.   Yes.



           17      Q.   Who did you run it to?



           18      A.   Allister Adel.



           19      Q.   The county attorney?



           20      A.   Yes.



           21      Q.   And did you explain the case to her?



           22      A.   Yes.



           23      Q.   And what was her response?



           24      A.   Well -- and I should say, I explained the case to



           25  her as I knew it.
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            1           Her response, it was short.  It was words to the



            2  effect of "we'll keep an eye on it," or something like



            3  that.



            4      Q.   All right.  Did you -- did you interpret that to



            5  mean, fine, just keep an eye on it, or maybe we shouldn't



            6  be doing this, keep an eye on it?  How did you interpret



            7  what the county attorney was telling you?



            8           MR. HENLEY:  Objection.  We've allowed a lot of



            9  hearsay, so I'll let the first part go in.  But this is



           10  now getting into speculation.



           11           MR. CALDERON:  Your Honor, this -- this isn't



           12  hearsay.  Goes to state of mind.



           13           THE COURT:  You've got to let him finish.



           14           Were you finished?



           15           MR. HENLEY:  I'm sorry?



           16           THE COURT:  Were you finished.  You were just



           17  barely finished, so just take a breath.



           18           All right.  What's your response?



           19           MR. CALDERON:  This goes to his state of mind.



           20  I'm trying to understand how -- what he thought after



           21  Allister Adel told him keep an eye on it.



           22           THE COURT:  All right.  So you're saying it's not



           23  being admitted for the truth of the matter as to what



           24  Ms. Adel said but as to his state of mind and how it



           25  influenced his actions?





                               WWW.ARIZONACOURTREPORTERS.COM

                         GRIFFIN GROUP INTERNATIONAL - 602.264.2230

�

                                                                      254







            1           MR. CALDERON:  Correct.  He's a supervisor.



            2           THE COURT:  I get that.



            3           So on that basis, the objection is overruled.



            4  But it won't be considered for the truth of the matter as



            5  to Ms. Adel.



            6           THE WITNESS:  I took it as that she was saying



            7  pursue the investigation and see -- see where the evidence



            8  leads.



            9  BY MR. CALDERON:



           10      Q.   When was the first time anybody up the chain of



           11  command from you told you, "No, we shouldn't be doing



           12  this"?



           13      A.   February 12th from the -- from my chain of



           14  command, February 12th.



           15      Q.   Right.



           16           So there may have been different opinions before



           17  February 12th, but when you got the affirmative -- or



           18  negative, no, it was several months after the first



           19  incident meeting; correct?



           20      A.   Correct.  Yeah, I can't think of -- of any



           21  disagreement prior to that.



           22           MR. CALDERON:  Okay.  If I can have a moment,



           23  Your Honor.



           24           THE COURT:  Yes.



           25           MR. CALDERON:  Your Honor, pass the witness.
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            1           THE COURT:  All right.  Thank you.



            2           Redirect?



            3           MR. HENLEY:  Very briefly.



            4



            5                     REDIRECT EXAMINATION



            6  BY MR. HENLEY:



            7      Q.   Pursuant to Rule 70 of Arizona Rules of Supreme



            8  Court, the records of your dismissed bar charge that you



            9  testified here today are confidential; that the State Bar



           10  can only release it with your consent.



           11           Are you willing to waive your right of



           12  confidentiality regarding the State Bar's release of



           13  documents from your prior bar charge?



           14           THE COURT:  You can talk to your lawyer, if you'd



           15  like.



           16           But let me ask you this, Mr. Henley.  Are you



           17  talking about the entire bar charge or just the letter



           18  that he testified about --



           19           MR. HENLEY:  No.



           20           THE COURT:  -- the State Bar's ability to



           21  reinstitute?



           22           MR. HENLEY:  It's an email conversation, Judge.



           23  And that is not part of any confidential records.  That is



           24  part of the public record.  And I certainly intend to mark



           25  that.  I don't have it here.
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            1           THE COURT:  Well, okay.  I just think -- I want



            2  him and potentially his lawyer to have a very clear



            3  understanding of what you're asking him to waive.  So it



            4  would be as to what?



            5           MR. HENLEY:  This would be as to his dismissed



            6  bar charge.



            7           THE COURT:  Well, if you want to talk to your



            8  lawyer for a minute, that's certainly fine.



            9           THE WITNESS:  Thank you, Judge.



           10           MR. WARZYNSKI:  Your Honor, for the record, I'm



           11  the lawyer they're referring to.



           12           THE COURT:  Yeah.  Can you get closer to the



           13  microphone, please.



           14           And your name, sir?



           15           MR. WARZYNSKI:  I'm sorry to interrupt your



           16  proceedings.



           17           THE COURT:  That's all right.



           18           MR. WARZYNSKI:  For the record, my name's Mike



           19  Warzynski.  I'm counsel for Vince.



           20           THE COURT:  Thank you.



           21           Oh, I thought you wanted to say more than that,



           22  but no?



           23           MR. WARZYNSKI:  He -- well, I gave -- I gave him



           24  advice.  I think he's --



           25           THE COURT:  Right.  Presumably he's taking it.
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            1           What is that?



            2           THE WITNESS:  At this point, I do not waive any



            3  rights I have.



            4           MR. HENLEY:  Judge, with permission, we'd like to



            5  go ahead and submit the email exchange, the full email



            6  exchange between myself and Mr. Warzynski regarding our



            7  request for Mr. Goddard's interview prior to trial.



            8           THE COURT:  Okay.  Well, let's deal with that



            9  between now and the next session.  It's possible



           10  Mr. Calderon won't object to it.  And if not, we'll admit



           11  it.  If there's an objection, I'll deal with it.



           12           But I'm not going to do it on the fly here with



           13  Mr. Goddard.



           14           MR. HENLEY:  No, no, no.  That -- that email



           15  would not be subject to any kind of confidentiality



           16  request, and I believe he just opened that door



           17  extensively about it, making --



           18           THE COURT:  Well, if -- this is a brand-new



           19  exhibit.  I understand it's a new topic.  And if somebody



           20  has to re-call him, we have to re-call him.  But unless



           21  there's a stipulation, and I don't know -- do you know



           22  exactly what documents he's referring to?



           23           MR. CALDERON:  I'm not (indiscernible),



           24  Your Honor.



           25           THE COURT:  Okay.  I don't think we're going to
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            1  be able to resolve that today.



            2           MR. HENLEY:  That's fine.



            3           With the -- with the Court's permission, I'd like



            4  to go ahead and submit that.  I guess, should it be by



            5  pleading or should I just send that to Mr. Calderon first



            6  and then --



            7           THE COURT:  Well, send it to Mr. Calderon first.



            8  If he has an objection, then we'll have to get together



            9  and deal with that objection.



           10           MR. HENLEY:  Okay.



           11           THE COURT:  If he doesn't, then we'll simply add



           12  it to the list of exhibits that have been admitted.



           13           MR. HENLEY:  Very good.



           14           With that, I have no questions of this witness.



           15           THE COURT:  All right.  Before we --



           16           MR. CALDERON:  Your Honor, may I ask a procedural



           17  question?



           18           THE COURT:  Yes.  It worries me, but yes.



           19           We've got everything all neatly tied up.



           20           So what?



           21           MR. CALDERON:  May I share -- whatever is sent to



           22  me, may I share it with Mr. Warzynski, his lawyer.



           23           MR. HENLEY:  I'm happy to include Mr. Warzynski



           24  on any communication with you, Mr. Goddard.



           25           MR. CALDERON:  Thank you.  Thank you, Your Honor.
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            1           THE COURT:  All right.



            2           So, Mr. Goddard, wait for just a minute.  Let me



            3  see if any of the panel members have questions before we



            4  excuse you.



            5           Mr. Sifferman.



            6           PANEL MEMBER SIFFERMAN:  Thank you, Your Honor.



            7  I have no questions.



            8           THE COURT:  Mr. Clark.



            9           PANEL MEMBER CLARK:  Yes, I have a question.



           10           On that second incident review, we've heard



           11  testimony that April and Cliff Davis [sic], I think it is,



           12  left.



           13           THE WITNESS:  Clint.



           14           PANEL MEMBER CLARK:  Clint, yes.



           15           And then a decision was reached not to go forward



           16  with the charges; they were to be dropped.



           17           But then you just testified, or I thought I



           18  heard, that the decision came down, like it was already



           19  made.  Was a decision made at that second incident review



           20  or did you have it beforehand?  Like it was given to you:



           21  You guys need to reach this decision.  This is the



           22  conclusion that you need to come to.



           23           THE WITNESS:  It was definitely after the



           24  presentation.  What's messing up my memory, and I hope



           25  it's not confusing everyone, is that I believe it was in
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            1  February -- the February 12th.  There was an executive



            2  session with just six, seven people, with -- with Allister



            3  there, Ken, me.



            4           PANEL MEMBER CLARK:  Heather Livingstone.  I



            5  forget the --



            6           THE WITNESS:  Okay.  Yeah.



            7           PANEL MEMBER CLARK:  -- rest, yeah.



            8           THE WITNESS:  Yeah, Heather sounds familiar.



            9  I -- I just -- I don't want to mention people and then --



           10           PANEL MEMBER CLARK:  That's okay.  I've got them



           11  all.



           12           THE WITNESS:  Yeah.  So there was definitely a



           13  decision made at that executive session.



           14           What I can't remember is was there also a



           15  decision made during the bigger session where there was



           16  the presentation and more people were there, like 20



           17  people, 15, whatever it was.  That's what's -- I'm



           18  tripping up in my memory.



           19           PANEL MEMBER CLARK:  But it wasn't a decision



           20  that came -- was relayed to you by Ms. Allister Adel,



           21  like, you need to reach this conclusion?



           22           THE WITNESS:  No.  I --



           23           PANEL MEMBER CLARK:  Okay.



           24           THE WITNESS:  No.  It was after a discussion and



           25  it was organic.  But there wasn't -- Allister ultimately
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            1  made the final decision, but it came by way of discussion.



            2  I just can't remember if it happened in the general



            3  session and/or the executive session.



            4           PANEL MEMBER CLARK:  Thank you.



            5           THE COURT:  Following up on that point just for a



            6  minute, is it your recollection -- I think it's bee your



            7  testimony -- that before that second incident review



            8  meeting, there were differences of opinion about whether



            9  those charges should go forward and that, for the first



           10  time, at that February meeting, there was a decision where



           11  it was agreed that they shouldn't be pursued.  Is that



           12  right?



           13           THE WITNESS:  There was a -- well, yes.  There



           14  were a number of charges and a number of different



           15  permutations on what should be kept and what shouldn't and



           16  what should we pursue and what not.



           17           I believe ultimately the -- well, I don't -- does



           18  that --



           19           THE COURT:  Yeah.  That answers my question.



           20  Thank you.



           21           PANEL MEMBER SIFFERMAN:  May I?



           22           THE COURT:  Oh, sure.  Go ahead, Mr. Sifferman.



           23           PANEL MEMBER SIFFERMAN:  Follow up Randy's



           24  question.



           25           Are you saying -- you used the term "executive
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            1  session," and that was in connection with the



            2  February 2021 incident review?



            3           THE WITNESS:  I believe so.  And I -- if someone



            4  comes in who has a really clear memory, I'm not going to



            5  disagree with that at all.



            6           PANEL MEMBER SIFFERMAN:  Well, it's not going to



            7  be me, so.



            8           THE COURT:  Well, I mean, to be fair, Mr. Green



            9  testified that after that incident review meeting,



           10  Ms. Sponsel and --



           11           MR. HENLEY:  Mr. Davis.



           12           THE COURT:  -- Mr. Davis were excused.



           13           THE WITNESS:  Yes.



           14           THE COURT:  And that the remaining group met and



           15  made the decision at that -- what I think you're



           16  characterizing as executive session.  Does that sound



           17  correct?



           18           THE WITNESS:  That's not my memory.  And maybe



           19  I'm mixing up on different -- there was so many incident



           20  reviews on this thing.



           21           What I'm talking about is there was a general --



           22  so maybe a better way to describe it is where there was 15



           23  or more attorneys sitting in on it and everyone asking



           24  questions.  I'm calling that the general session.



           25           I remember Allister saying that she wanted to
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            1  meet with a select group of people to -- to flesh this



            2  out, and it was like six or seven people on a separate --



            3  I want to say it was like a group phone call-type thing.



            4  And that's -- I know for -- I'm doing a really bad job, I



            5  think, (indiscernible) these questions.



            6           THE COURT:  No.  It's not --



            7           THE WITNESS:  I apologize.



            8           THE COURT:  No, it's not your fault.  It's -- you



            9  remember what you remember, so.



           10           PANEL MEMBER SIFFERMAN:  Mr. Goddard, you used



           11  the term "executive session."  And my familiarity with



           12  that term is like an executive session from a public



           13  meeting.



           14           THE WITNESS:  I'm sorry.



           15           PANEL MEMBER SIFFERMAN:  That's closed to the



           16  public, confidential.



           17           I think, I take it you're talking about an



           18  executive session as not that but something where there's



           19  a limited amount of participation.



           20           THE WITNESS:  Yes.  And, I'm sorry, what I'm



           21  referring to is the executive division of the Maricopa



           22  County Attorney's Office, meaning a very -- the upper,



           23  high echelon of that office.  The county attorney, the



           24  chief deputy.



           25           THE COURT:  May Mr. Goddard be excused?
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            1           MR. HENLEY:  Judge, we may have to re-call him,



            2  but depending on the email issue.



            3           THE COURT:  All right.  Well, for now, you



            4  certainly are excused, Mr. Goddard.  Thank you for coming



            5  to testify.  Take the water with you.



            6           THE WITNESS:  Thank you.



            7           THE COURT:  And thank you.



            8           THE WITNESS:  Thank you.



            9           MR. CALDERON:  Your Honor, may we have a



           10  five-minute break?



           11           THE COURT:  Yeah.  Let me just find out.  Do we



           12  have another witness waiting?



           13           MS. SHUMAN:  We do.  And so we can start her.  We



           14  certainly won't be able to finish that before we end



           15  today.



           16           MR. HENLEY:  And, Judge, if I may, it's



           17  anticipated to be a fairly long direct examination, not



           18  too, too long, but certainly longer.  I don't know if it



           19  makes sense to go ahead and cut it earlier.  We've



           20  eliminated a couple of witnesses on the back end.  I'm not



           21  sure exactly when we're going to finish, but we're going



           22  to finish well before -- the State Bar's case in chief



           23  well before the end of the -- the scheduled time.



           24           THE COURT:  It does seem that way.



           25           Is that Ms. Gibson-McLean?
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            1           MR. HENLEY:  Ms. Gibson-McLean would be the next



            2  witness.



            3           THE COURT:  I mean, I -- if we're -- if we're



            4  ahead of schedule, which I think we are, my inclination



            5  would be to break.  It's -- they're long days.  People get



            6  tired.  And just resume with her on -- we don't meet again



            7  until Tuesday; correct?



            8           MR. HENLEY:  Until Tuesday at 10:00.



            9           THE COURT:  Any problem with that?



           10           MR. CALDERON:  No, we have no problem.



           11           THE COURT:  All right.  Then let's do that.



           12  Let's adjourn until Tuesday.



           13           And you've been good about letting Mr. Calderon



           14  and my staff know who your anticipated witnesses are.  So



           15  you'll do that.



           16           But, yeah, it does look like we're moving faster



           17  because, despite how I exhort people at times, I know



           18  behind the scenes you are working to shorten things.  And



           19  I appreciate that.



           20           MR. HENLEY:  Well, thank you, Judge.



           21           THE COURT:  So all right.  Thank you all, we'll



           22  see you next Tuesday.



           23           MR. CALDERON:  Thank you.



           24           (October 5, 2023, proceedings adjourned)



           25
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