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Abstract This article deals with the consistent enforcement 
of WTO law outside the infrastructure of the WTO, which is 
known as the matter of ‘direct effect’ of public international law. 
It is generally accepted that private parties cannot resolve trade 
conflicts on the platform of the WTO even if they are affected 
by trade restrictions. However, there are strong supporters who 
argue in favor of private parties to bring WTO claims before 
national courts. Thus, it is assessed by the author’s whether 
WTO law is directly effective in the legal systems of the European 
Union and South Africa. Since the matter of direct effect of public 
international law can be dealt differently in separate legal systems 
because of state sovereignty, both the European Union and South 
Africa deny the right for individuals to rely on WTO rules but 
for varying reasons. However, the authors argue in favor of an 
individual right to rely on WTO provisions before domestic 
courts, at least when the disputing members cannot agree on 
conditions that are compliant with WTO rulings. With regard to 
African countries, this could also lead to greater participation in 
the WTO dispute settlement.
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i. inTroducTion

The consistent enforcement of rules is indispensable not only for the function-
ing of a constitutional state but also for an intergovernmental organisation 
with 164 members like the World Trade Organization (WTO). Therefore, 
the WTO has established its own dispute settlement mechanism which is 
considered to be the “jewel in the crown” of the WTO,122 and according to 
own specifications is one of the most active international dispute settlement 
mechanisms in the world.123 However, the dispute settlement mechanism is 
an internal instrument reserved for the WTO members.

This article, therefore, deals with another aspect of WTO law enforce-
ment outside the organisational structure, namely the direct effect of WTO 
law including Dispute Settlement Body (DSB) decisions in domestic legisla-
tion. Individuals are not authorised to dispute trade violations on a WTO 
level; however, they are usually affected by those violations as trade restric-
tions and tariff barriers mean additional costs and difficulties for companies 
involved in international trade. Since the application of public international 
law and international agreements in domestic law could still vary because of 
national sovereignty, two different legal systems, the European Union and 

122 Creamer, “From the WTO’s Crown Jewel to its Crown of Thorns” (2019) 113 AJIL 
Unbound 51.

123 World Trade Organization “Dispute Settlement” WTO <https://www.wto.org/english/tra-
top_e/dispu_e/dispu_e.htm> (Accessed 16 March 2020).
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South Africa, will be analysed on how they deal with the matter of the direct 
effect of public international law in general and WTO law in particular. The 
question whether WTO law could be directly effective was subject to several 
cases before the European Court of Justice (ECJ) as well as before the South 
African Constitutional Court and the Supreme Court of Appeal.

Although trade movements in general have become more global and states 
all over the world have been able to agree to hand over competencies to inter-
national organisations, courts sometimes disagree and claim sovereignty 
over the interpretation of their legal system. This article will give a short 
review about the most important decisions on the matter of direct effect of 
public international law. Part I provides a brief overview about how the term 
“direct effect” is understood in the perspective of public international law. In 
Parts II and III, the article will analyse the implementation of WTO law into 
the legal systems of the European Union on the one hand and South Africa 
on the other. In Part IV, the authors will argue on how the direct effect of 
WTO law could strengthen the position of private players in global trade and 
the ability of a greater participation by developing countries, such as South 
Africa.

ii. The direcT effecT of WTo laW in The euroPean 
union and souTh africa

A. The meaning of direct effect in public international law

The WTO is subject to public international law and its membership 
is reserved only for states and not individuals. Although the WTO is an 
international organisation with its own dispute settlement mechanism, the 
Dispute Settlement Understanding (DSU) applies only to internal claims of 
its members against each other. However, trade barriers and other measures 
that violate WTO agreements could affect individuals such as private com-
panies as well. Thus, one has to discuss whether these individuals companies 
can make use of an WTO instrument as a remedy to protect their legitimate 
interests regarding WTO violations before a domestic court.124 In the con-
text of public international law, this use of the instrument is referred to as 
the ‘direct effect of international law’.125 To understand the meaning of a 
direct effect, it first has to be distinguished from the term ‘direct applicability 

124 Černiauskaité, Direct Effect of the World Trade Organization Law in the Legal System of 
the European Union (LLM thesis, Mykolas Romeris University, 2015) 14.

125 Nollkaemper “The Duality of Direct Effect of International Law” (2014) 25 E.J. Int’l L. 
105 at 109.
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of international law’ which has been used by scholars and jurisprudence as 
an equivalent expression, although it is not.126

Regarding article 26 of the Vienna Convention on the Law of Treaties, 
every international treaty in force is binding upon the parties to it and must 
be performed by them in good faith, an application of the pacta sunt serv-
anda principle. However, each state is free to decide on how it implements 
the provisions of international treaties to make a part of domestic law and 
thus applicable to the executive and courts under domestic law.127 Generally, 
the question of the application of international law in domestic legal orders 
is very closely linked to the content design of the constitutions of the affected 
states.128 Hence, there are two different approaches on how to implement 
obligations derived from international treaties into domestic law, namely the 
monist approach and the dualist approach.129

According to the monist approach, public international law and munici-
pal law are seen as two parts of the same legal system and, therefore, inter-
national treaty provisions need no further act of transformation into the 
domestic legal order to become binding on and applicable to the judiciary 
and executive of the contracting state.130 Moreover, the date of commence-
ment of an international agreement is the only important factor for applying 
international law before municipal courts. In other words, the term “direct 
applicability” describes the irrelevance of further national acts of trans-
formation for an international law to become incorporated into domestic 
law.131 Where a constitution follows the monist approach, international law 
is incorporated automatically. For example, article 216(2) of the Treaty on 
the Functioning of the European Union (TFEU) prescribes that all interna-
tional agreements concluded by the European Union (EU) become binding 
on all bodies of the EU and the member states. Thus, the EU follows a monist 
approach.132

In contrast to this, under the dualist approach, public international law 
and domestic law are two separate systems of law and, thus, international 

126 Černiauskaité supra note 124, 12.
127 Mendez, The Legal Effects of EU Agreements (Oxford University Press, 2013) 2.
128 Klucka “Application of Public International Law” (2014) 97 Pravny Obzor 264.
129 Marsden “Invoking Direct Application and Effect of International treaties by the European 

Court of Justice: Implications for International Environmental Law in the European 
Union” (2011) 60 Int’l & Comp. L.Q. 737 at 738; Klucka supra note 128; Mendez supra 
note 127, 38.

130 Ferreira and Ferreira-Snyman “The Incorporation of Public International Law into 
Municipal Law and Regional Law against the Background of the Dichotomy between 
Monism and Dualism” (2014) 17 PER 1470 at 1471.

131 Černiauskaité supra note 124, 12.
132 Art. 216(2) TFEU.
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treaty provisions first need to be incorporated via a transformation act to 
become applicable in the domestic legal order.133 Where the constitution 
requires a national act to transform international law into domestic legal 
orders, there is almost no space for direct applicability. Sections 231(2) and 
(4) of the Constitution of the Republic of South Africa 1996 (‘Constitution’) 
are an example of a dualist approach which will be discussed subsequently.

However, the direct applicability of an international treaty in domestic 
law is separate to the question of whether an individual can rely on provisions 
of an international agreement before a municipal court. Direct applicability 
of an international agreement is only relevant regarding the incorporation 
process into domestic law. Therefore, international agreements concluded by 
the EU might be binding on EU bodies and EU member states, but it is rather 
unclear whether individuals in the EU are able to rely on those agreements 
before a European court. The direct applicability of an international agree-
ment is only the basis for an interpretation regarding its substantive direct 
effect.134 In summary, the fact that an international treaty becomes directly 
applicable is more of a procedural matter.135

In comparison, an international agreement is directly effective if an indi-
vidual person is able to rely on its provisions before a court, and the Court 
would then apply these provisions.136 Considering international treaties’ 
and agreements’ direct effect means that a private person is able to bring a 
claim against a state before a domestic court to dispute the state’s obligations 
under international law.137 Furthermore, direct effect gives a domestic court 
the opportunity to apply provisions of international law in litigation where 
the international law has not yet been incorporated. Thus, a court could 
help to enforce a state’s international obligations under concluded agree-
ments.138 Moreover, the concept of direct effect gives affected individuals an 
instrument and substantive rights to protect their interests even if there is no 
domestic law, but the violation is caused by the breach of an international 
agreement concluded by a particular state. This makes it interesting to look 
behind the application of direct effect of international law in different legal 
systems, namely the EU and South Africa because eventually the aim of sev-
eral international treaties is to protect the rights of individuals.

133 Ferreira and Ferreira-Snyman supra note 130, 1471.
134 Schütze, European Constitutional Law (Cambridge University Press, 2012) 338.
135 Černiauskaité supra note 124, 22.
136 Nollkaemper supra note 125.
137 Lester, Mercurio and Davies, World Trade Law: Text, Materials and Commentary (2nd 

edn., Hart Publishing 2012) 112, Černiauskaité supra note 124, 15.
138 Nollkaemper supra note 125, 109–110.
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B. Direct effect of public international law in the European 
Union legal order

The concept of direct effect regarding international agreements and the 
implications for the jurisprudence of the ECJ have been discussed by schol-
ars and judges for decades. Essentially, the debate is about whether an indi-
vidual can rely on the legitimacy of secondary EU law before the ECJ on the 
basis of the provisions of international treaties. In accordance with Article 
216(2) TFEU, there is no further act of transformation required to make 
an international agreement binding on EU bodies and the member states.139 
Article 216(2) TFEU, however, only considers the direct applicability, but 
not whether persons can rely on provisions of international law when claim-
ing individual rights before a court.140

It should be noted that TFEU does not contain any provisions on the 
direct effect of international agreements.141 Furthermore, most international 
agreements do not deal expressly with the direct effect of their provisions 
either. For these reasons, the answer to the question of whether EU law could 
be challenged before the ECJ because it violates an international treaty has 
been left to the courts.142

The ECJ firstly relied on the doctrine of direct effect at a very early stage 
in NV Algemene Transport-Expedite Onderneming Van Gend en Loos v 
Nederlandse Administratie der Belastingen (‘Van Gend en Loos’)143 in 1963.

In this particular case, the ECJ for the very first time set formal criteria 
for provisions of international agreements to become directly effective, thus 
providing individuals with the opportunity to rely on those provisions before 
a European court. The ECJ stated that to give international agreements any 
direct effect, it is necessary to consider ‘the spirit, the general scheme and 
the wording of those provisions’.144 In order to meet the criteria, first, the 
nature and purpose of the disputed provision must grant rights to individuals 
and, second, its wording must be found to be clear, precise and uncondi-
tional.145 In the context of the disputed matter, the ECJ especially referred 
to the wording of the preamble of the EEC Treaty, which addressed not 

139 Mohay, “The Status of International Agreements Concluded by the European Union in the 
EU Legal Order” (2017) 33 Pravni Vjesnik 151 at 153–154.

140 Černiauskaité supra note 124, 15.
141 Klabbers, International Law (Cambridge University Press, 2013) 289.
142 Brand, “Direct Effect of International Economic Law in the United States and the European 

Union” (1996-1997) 17 NW. J. Int’l L. & B. 556 at 572.
143 Van Gend en Loos v. Nederlandse Administratie der Belastingen, 1963 ECJ Case 26/62.
144 Ibid., para 12.
145 Ibid., para 12.
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only governments but also individuals and, hence, was considered to meet 
the criterion of granting rights to individuals. To fulfil the second criterion, 
it is necessary that no further national implementation is required, and the 
agreement is independent of intervention by another body.146 This is not the 
case when an agreement has only a ‘programmatic nature’ which require a 
separate act of transformation to become binding.147

In conclusion, the ECJ ruled the disputed provisions as directly effective 
because both criteria were met.148 However, the statements in this particular 
judgment regarding the direct effect of international agreements are formu-
lated in a concise manner. Nevertheless, the decision by the judges in Van 
Gend en Loos described a new involvement or application of international 
law agreements in the European legal order and was the foundation for fur-
ther discussions regarding the concept of direct effect among scholars and 
legal practitioners.

Consequently, there were several cases disputed before the ECJ consider-
ing the question if the guidelines constituted by the Van Gend en Loos deci-
sion could also be applied to cases regarding the direct effect of WTO law.

C. The role of ECJ jurisprudence regarding the direct effect 
of GATT/WTO provisions

Neither the GATT 1947 (GATT) nor the WTO Agreements contain any pro-
visions regulating their direct effect in domestic legal orders. That is the 
reason why the ECJ developed an approach on how to deal with this concept 
as it was asked multiple times whether individuals could rely directly on 
GATT or WTO provisions to challenge secondary EU law and to protect 
their individual rights. The ECJ had to deal with the issue whether provisions 
of GATT could be directly effective before a domestic court in International 
Fruit Co. v. Produktchap voor Groenten en Fruit (‘International Fruit’) in 
1972 shortly after the ECJ had first adopted the direct effect doctrine of 
international treaties.149

1. International Fruit case

The Court in this case applied its guidelines developed in Van Gend en Loos 
to scrutinize the potential direct effect of Article XI of GATT. Thus a main 

146 Brand supra note 142, 573; Černiauskaité supra note 124, 16.
147 Grabitz, Hilf and Nettesheim (eds.), Das Recht der Europäischen Union (67th edn., Beck 

Verlag, 2019).
148 Brand supra note 142, 573.
149 International Fruit Co. v. Produktchap voor Groenten en Fruit ECJ case C-21-24/72.
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prerequisite for a provision in an international agreement to be directly effec-
tive must have been its capability of conferring rights on citizens which they 
can invoke before the courts.150 However, in analysing the relevant GATT 
provisions with reference to their spirit, the general scheme and the special 
terms, the ECJ denied the direct effect of GATT because of its character-
isation as being greatly flexible and being based on the principle of nego-
tiations.151 Hence, the Court referred to the preamble and the particular 
provisions, and found inter alia that the dispute settlement mechanism of 
GATT was not legally binding, and was of a diplomatic nature than a judi-
cial nature.152 Furthermore, the Court stated in this particular case that it 
could not grant direct effect to an international agreement like GATT which 
offers its members the opportunity to withdraw from their obligations uni-
laterally and, thus, gives the whole system more flexibility.153

For those reasons, the provisions of GATT are stated as incapable of con-
ferring rights to individuals and the right to rely on GATT provisions before 
a European court was refused by the ECJ.154

Although the analysis of the GATT provisions in the International Fruit 
case was not very comprehensive and scholars and practitioners expected a 
more detailed discussion in the subsequent case law, the ECJ never changed 
its opinion regarding the direct effect of GATT and based its argumentation 
on the very first case.

2. Development since 1995 under the new WTO Agreement

After the WTO Agreement came into force in 1995 and the indeterminate 
GATT 1994 was replaced by a more detailed and binding agreement fol-
lowed by the establishment of a more powerful organisation, the World Trade 
Organization, the question arose whether the ECJ would change its jurispru-
dence as a consequence and make the new provisions directly effective in 
Community law. Indeed, one of the main changes effected by the new agree-
ment was that the dispute settlement procedure was now subject to clearer 
rules and could no longer be characterised as very flexible.155 Moreover, it 
was found to be more rigorous and of a less diplomatic nature.156 As the 

150 Ibid., para 8; Matsushita, Schoenbaum, Mavroidis and Hahn, The World Trade 
Organization: Law Practice & Policy (3rd edn., Oxford University Press, 2015) 35.

151 Černiauskaité supra note 124, 15.
152 International Fruit supra note 149, para 21.
153 Černiauskaité supra note 124 (2015) 27.
154 International Fruit supra note 149, para 27.
155 Matsushita Schoenbaum, Mavroidis and Hahn supra note 150, 38.
156 Bronckers, “The Effect of WTO in European Court Litigation” (2005) 40 Tex. Int’l L.J. 

443 at 445.
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former composition of the dispute settlement under GATT was often crit-
icised by the ECJ, the new WTO dispute settlement mechanism was more 
effective and successful than in any other international agreement.157

Nevertheless, in Portuguese Republic v Council of the European Union 
(‘Portugal v Council’)158 when the new WTO agreement was first tested 
before the ECJ, the Court followed its previous precedents and rejected the 
granting of direct effect to the provisions of the WTO agreement.159 In com-
parison with the old GATT, there are several new developments in WTO 
law that make the WTO agreements appear in a new light which cannot 
be equated one-to-one with the former GATT 1994 rules particularly with 
reference to the new dispute settlement procedure.

However, the ECJ remained true to its line in the very first International 
Fruit case.160 Interestingly enough, the Advocate General in this case, 
Antonio Saggio, put forward a different view and characterised at least some 
of the new WTO provisions as unconditional and precise, which are criteria 
of the ECJ to consider an international agreement as directly effective.161 
For some reasons, this time the ECJ did not follow the Advocate General’s 
approach and applied article 22(2) DSU in order to establish that the new 
WTO agreements are still based on the concept of flexibility and negoti-
ations between the parties. As such they are incapable of conferring spe-
cific rights on individuals and even on member states.162 Moreover, the ECJ 
criticised the retaliation procedure as too flexible and conditional because 
in the event of non-compliance with DSB recommendations, the DSU only 
recognizes compensation and the suspension of concessions as possible coun-
termeasures.163 Thus, there is no prerequisite that the ECJ demands for the 
direct effect of public international law - the unconditional observance of 
the norm.164

Furthermore, the ECJ considered a second issue which was not present 
in the precedent judgments regarding the direct effect of GATT and WTO 
law, namely the lack of reciprocity. The Court compared how the EC’s major 

157 Matsushita Schoenbaum, Mavroidis and Hahn supra note 150, 38; Van den Bossche and 
Zdouc, The Law and Policy of World Trade Organization: Text, Cases and Materials (3rd 
edn., Cambridge University Press, 2013) 157.

158 Portuguese Republic v Council of the European Union, 1999 ECJ Case C-149/96.
159 Ibid., para 57.
160 Egli and Kokott, “Portuguese Republic v Council of the European Union (Judgment). Case 

C-149/96’”(2000) Am. J. Int’l L. 740 at 741.
161 European Court Reports,Opinion of Mr. Advocate General Saggio: Portuguese Republic v 

Council of the European Union (1999).
162 Portuguese Republic supra note 158, para 39.
163 Weiß, “Zur Haftung der EG für die Verletzung des WTO Rechts” (2005) EuR 277 at 277.
164 Ibid.
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trading partners in the WTO deal with the question of the direct effect of 
WTO law and if they allow individuals to rely on those provisions before a 
domestic court. The ECJ stated:

‘It is common ground, moreover, that some of the contracting par-
ties, which are among the most important commercial partners of the 
Community, have concluded from the subject-matter and purpose of 
the WTO agreements that they are not among the rules applicable 
by their judicial organs when reviewing the legality of their rules of 
domestic law.’165

In the end, the ECJ came to the conclusion that most of the member states 
concerned also rejected the direct effect of WTO law in their domestic legal 
orders (for example the USA, Canada and Japan).166 For these reasons, the 
direct effect of WTO law granted only in the EC would lead to an imbalance 
in the application of the rules in relation to their trading partners and thus, 
the legislative and executive of the EC would be disadvantaged when it came 
to the prescribed negotiations between the member states.167 As the WTO 
agreement provides for frequent consultations and negotiations, for example 
in the case of dispute settlement, the executive of the EC would be restricted 
and bound by the ECJs jurisprudence. Hence, the denial of direct effect of 
WTO law was justified because of the lack of reciprocity with other trading 
partners. Therefore, one of the main arguments of the ECJ was more of a 
political nature as opposed to a judicial one.

However, one has to bear in mind that the USA for example, codified its 
denial of directly effective WTO law, precisely by regulating that:

‘No provision of any of the Uruguay Round Agreements, nor the 
application of any such provision to any person or circumstance, that 
is inconsistent with any law of the United States shall have effect.’168

Thus, it seems very unrealistic to anticipate that the USA will change its 
position relating to direct effect one day and the argument of the lack of 
reciprocity used by the ECJ remains relevant until today. As a consequence, 
the jurisprudence of the ECJ denying the right of individuals to rely on WTO 

165 Portuguese Republic supra note 158, para 43.
166 Egli supra note 160 742.
167 Bronckers supra note 156, 446; Hilpold, “The EU and the WTO. Legal and Constitutional 

Issues” by G de Búrca & J Scott (2003) 14 E.J.I.L. 201 at 204.
168 U.S. Code “Relationship of Agreements to United States Law and State Law” Title 19, Ch. 

22, sub-chapter I, S. 3512 (a) (1).
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provisions before European courts has not changed yet and is not expected 
to change in the next few years.169

3. Exceptions to the ECJ’s consolidated jurisprudence 
regarding the direct effect of WTO law

Although the ECJ constantly rejected the right of individuals to rely on WTO 
law provisions before a domestic European court, there were two scenarios 
where the ECJ accepted the direct effect of such provisions in precedent case 
law. The two exceptions to the ECJ’s general interpretation are known as 
Fediol and Nakajima. Even though both decisions occurred during the for-
mer GATT era, the Court referred to their content in subsequent case law 
and thus confirmed the applicability of its developed guidelines to decisions 
under the new WTO provisions.170

According to the Fediol case, the ECJ rules in favour of the direct effect of 
an international agreement under certain circumstances. Although the ECJ 
recalled its consistent jurisprudence after the International Fruit case in this 
particular case, the ECJ exceptionally affirmed the direct effect of GATT 
rules by referring in particular to article 2(1) of the disputed regulation, 
which explicitly refers to incompatibility with international law in order to 
define an “illicit commercial practice”. Since the preamble to the regulation 
particularly mentions the GATT rules as important international law, those 
rules must also be capable of being applied in this case:

‘The GATT provisions form part of the rules of international law 
to which Article 2(1) of that regulation refers, as is borne out by the 
second and fourth recitals in its preamble, read together.’171

Thus, if secondary EU law refers expressly to international law, for exam-
ple WTO law, to define and determine the wording and meaning of its con-
tent-related terms, an individual person must have the right to rely on those 
international provisions before court and the ECJ, therefore, consequently 
allows for the direct effect of WTO law in this case.172

The second exception regarding the direct effect of GATT rules was made 
by the ECJ in Nakajima All Precision Co Ltd v Council of the European 
Communities (“Nakajima”).173 According to this case, the ECJ noted that 
the disputed regulation was incorporated because of the EC’s international 

169 Léon Van Parys NV v. Belgisch Interventieen Resitutiebureau 2005 ECJ Case C-377/02.
170 Biret v. Council of the European Union, 2003 ECJ Case C-93/02 P.
171 Fediol v. European Commission, 1989 ECJ Case C-70/87.
172 Mendez supra note 127 197.
173 Nakajima v. Council of the European Union, 1991 ECJ Case C-69/89.
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obligations regarding GATT.174 For those reasons, the ECJ in the present 
case had to ensure compliance with the GATT and the Anti-Dumping Code 
and had to scrutinize the regulation’s compatibility with GATT rules.175

Concluding, the approach in Nakajima was to review secondary European 
law in the light of its conformity with GATT and WTO rules when the 
relevant regulation contained any reference to the fact that it was incorpo-
rated to fulfil the European Union’s obligations under GATT and WTO 
agreements.176

However, the ECJ has dealt with these two exceptions very restrictively 
in the subsequent case law and confirmed in a later case that one cannot 
apply the Nakajima guidelines for challenging secondary EU law that was 
found incompatible with WTO provisions by the DSB, even if the European 
Union had agreed to implement the recommendations made by the DSB in 
European legislation.177

Until today, the ECJ has not yet changed its principles regarding the direct 
effect of WTO law and a change in direction does not seem likely in the next 
few years. The Court bases its narrow opinion and interpretation on the 
principle of negotiations and consultations set out in the WTO agreements, 
and does not want to limit the European legislature and executive in their 
powers while entering in such negotiations with their trading counterparts.

Hence, the aforementioned jurisprudence of the ECJ not only caused 
debate among scholars and legal experts but also raised a lot of concerns 
as to why individuals may not have the right to rely on those provisions 
because, in the end, they are the affected entities, suffering the most from 
trade violations.

D. Criticisms of ECJ jurisprudence

The jurisprudence of the ECJ regarding the direct effect of either GATT rules 
or WTO law is nowwell-established.Reasons for the refusal to grant direct 
effect to WTO law have been discussed in many different cases but did not 
mention any new factors. However, especially after the WTO was founded 
in 1995 and new agreements were concluded, numerous scholars have 

174 See Nakajima, para 30 which states: “According to the second and third recitals in the 
preamble to the new basic regulation, it was adopted in accordance with existing interna-
tional obligations, in particular those arising from Article VI of the General Agreement 
and from the Anti-Dumping Code”.

175 Černiauskaité supra note 124, 47.
176 Mendez supra note 127, 199.
177 Van Parys supra note 169, para 41.
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criticised the ECJ’s jurisprudence in this respect, by considering the scope 
and necessity for the direct effect of WTO law in European Community law. 
One of the pioneers in defending the direct effect of economic international 
treaties, Tulmir, focuses on the protection of individual rights that one can 
derive from international treaties, which must be enforceable even against 
one’s own government.178 Based on this, the advocates of direct effect see, 
above all, the possibility of a protective safeguard measure for individuals 
who have been harmed by protectionist national policies, like in the Biret 
case, where a trading company suffered huge damages because of non-com-
pliance with a DSB recommendation by the European Union.179 This view 
is supported by Peter van den Bossche, who also argues for a requirement 
of individual judicial protection to guarantee trade-involved companies the 
right of free trade with foreign countries, which they could enforce before 
domestic courts in a worst case scenario.180 The need for protection of indi-
vidual rights was also supported by Advocate General Alber in the Biret 
case, who emphasised that the objective of the WTO norms is to protect indi-
viduals.181 As a consequence, he recommended the granting of direct effect to 
WTO law and DSB decisions in situations where the implementation period 
to bring EU secondary law measures into compliance with WTO provisions 
has expired and, thus, the contravention remains.182

If a recommended measure is not implemented by the infringing state 
within the intended time period, the argument that WTO rules are not directly 
effective due to the principle of negotiations no longer applies, because in 
this case the DSU does not provide for further negotiations between the dis-
puting members.183 This argument is also supported by Sauer, who derives 
from article 216(2) TFEU an obligation under public international law on 
the part of the European Union to implement the WTO decision when the 
period provided in article 21(3) DSU for repealing the measure infringing 
WTO law has expired.184 Thus, the duty of the ECJ to grant direct effect to 
WTO provisions only applies when the executive and legislature failed to 
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resolve the disputed matter and private companies are still harmed by illicit 
trade barriers.

Furthermore, it is assumed by Kuilwijk that ECJ case law on the direct 
effect of WTO rules is so restrictive in order to retain for the Court the last 
word on the legality of EU acts. Otherwise, the interpretation of Community 
law would be open to the WTO dispute settlement mechanism through 
granting individuals the right to rely on WTO provisions before a domestic 
court.185 Hence, the ECJs jurisprudence is a manifestation of its protectionist 
approach to prevent the WTO from getting additional power.186

Many scholars and practitioners argue that there are legitimate reasons 
for the Court to open its jurisprudence to WTO measures and to grant 
individuals personal rights in relation to WTO provisions, at least if a vio-
lation of WTO provisions by the European Union remains operative after 
the period for implementation set by the DSU has expired.187 The European 
Union agreed with the WTO objectives to create economic welfare through 
multilateral trade by becoming a WTO member. Therefore, the ECJ should 
also protect the rights of those who are suffering economic losses through 
trade barriers, namely individuals engaged in international trade. Official 
statistics published by the European Commission show that in 2019 itself 
international trade barriers have led to a financial damage of €35.1 billion 
around all twenty-seven member states.188 Furthermore, protectionist meas-
ures became a popular instrument of international trade policies in recent 
years and it is expected that WTO rules would not be applied by its mem-
bers more often. Keeping in mind the huge amount of financial loss, reduc-
ing trade barriers effectively is not only in the interest of private companies 
involved in international trade, but also for the single European market 
and the national economy as a whole. The pressure on countries to reduce 
trade barriers would increase if domestic courts applied WTO law directly 
because court decisions are binding to the public sector.189 To support pri-
vate companies in expanding global trade one cannot just rely on diplomatic 
solutions negotiated on a WTO level, but must install efficient legal remedies 
for the affected parties. In the European Union, this would happen only by 
changing the case law of the ECJ.
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iii. direcT effecT of Public inTernaTional laW in 
souTh africa

The implementation of public international law into the South African 
domestic legal system and its direct effect became a highly debated question 
between courts and scholars only in the last few years because of the long-last-
ing isolation of South Africa on an international level.190 Notwithstanding 
this, the South African jurisprudence before 1994 was also influenced by 
the judgments of foreign courts because of its links with the common law 
tradition. Nevertheless, no attention was paid to public international law in 
national legislation.191 However, the Constitution of the Republic of South 
Africa, 1996 (‘the Constitution’) changed this approach dramatically and 
deals with the implementation of international rules in sections 231–233, as 
well as in section 39 of the Bill of Rights. Regarding the distinction between 
the monist and dualist approaches regarding the status of international law 
in a domestic legal order, the Constitution makes use of both approaches.192 
In case of the application of international customary law, section 232 of 
the Constitution states that customary international is law in the Republic 
unless it is inconsistent with the Constitution itself or an Act of Parliament 
and thus, there is no further implementing statute required for international 
customary law to become legally binding. In contrast hereto, section231(4) 
of the Constitution determines that an international agreement becomes law 
in the republic only when it is enacted into law by national legislation. As 
international economic law is mostly regulated by international treaties, this 
part focuses more on the implementation and the direct effect of those trea-
ties in the South African legal order.

The Constitution distinguishes between the obligations of the Republic 
on an international level that derive from international agreements to which 
South Africa is a party, and their applicability in the domestic legal sys-
tem.193 Section 231(2) of the Constitution requires the ratification of an inter-
national treaty by both the National Assembly and the National Council of 
Provinces except for those agreements that can be classified as technical, 
administrative or executive.194 The Constitution does not contain any defi-
nitions or indication when these criteria are met. It is, however, important 
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to emphasise that ratification by parliament does not replace the need for 
implementing legislation to guarantee the international treaty’s domestic 
applicability.195 Therefore, section 231(4) of the Constitution provides for 
the enactment of additional national legislation to transform the interna-
tional treaty provisions into municipal law, unless the particular agreement 
contains a self-executing provision. The legislature seems to use three dif-
ferent methods to incorporate international agreements into South African 
national law.196 Firstly, the provisions of the particular agreement may be 
embodied in the text of an act; secondly, the agreement may be included as 
a schedule to a statute and thus be incorporated by reference; and lastly, the 
legislation may authorize the executive to bring the agreement into effect 
as domestic law by publishing it in the Government Gazette. These princi-
ples were also mentioned in Glenister v President of the Republic of South 
Africa (‘Glenister’).197 Once an international agreement is incorporated into 
national legislation its provisions enjoy the same legal status as the imple-
menting legislation itself.198

However, the Constitution remains silent as to whether individuals could 
rely on provisions in an international agreement before a domestic court 
and if they are able to do so when an agreement has been ratified by the 
parliament but not incorporated in legislation yet. The Constitutional Court 
had to deal with that question under the Constitution for the first time in 
the AZAPO v President of the Republic of South Africa (‘AZAPO’)199case.

A. AZAPO v The President of the Republic of South Africa

In the AZAPO case the Constitutional Court was asked whether an indi-
vidual could rely on provisions of particular international agreements that 
have not been incorporated into domestic law yet. The judges asserted very 
clearly:

‘International conventions and treaties do not become part of the 
municipal law of our country, enforceable at the instance of private 
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individuals in our courts, until and unless they are incorporated into 
the municipal law by legislative enactment.’200

In brief, the direct effect of international agreements, including the right 
of individuals to rely on those provisions before South African courts, was 
rejected by the Constitutional Court unless legislation has been enacted by 
the national legislature. Furthermore, the approval by parliament in terms of 
a ratification is not sufficient to grant international agreements direct effect. 
Thus, South Africa follows a strong dualist approach regarding the appli-
cation of public international agreements, by distinguishing between their 
application in domestic and international law, unless these agreements are 
of a technical, administrative or executive nature or contain a self-executing 
provision.

B. The legal status of GATT and WTO law in South Africa 
regarding direct effect

Although South Africa was isolated on the international stage during apart-
heid, it was a contracting party to GATT and, therefore, involved in the 
world trade community. Nevertheless, the applicability and effect of GATT 
in the national South African legislation and before the national courts fell in 
a pre-constitution period where public international law did not play a signif-
icant role. However, it is interesting that South Africa did not only ratify the 
GATT but also incorporated this particular agreement into domestic legisla-
tion through the promulgation of the Geneva General Agreement on Tariffs 
and Trade Act 29 of 1948.201 With this enactment by parliament, the South 
African legislature complied with the requirements developed by the dualist 
approach of the common law to make public international law directly effec-
tive. Nevertheless, section 3 of the aforementioned statute was interpreted 
by the state law advisors in a way that GATT could only become directly 
applicable if it was approved and published by the governor-general.202 Since 
no publication occurred, GATT never became part of the domestic legisla-
tion and, therefore, individuals were not allowed to rely on its provisions 
before a South African court.203 However, the enacting legislation has also 
never been the subject of a reported case204 and, thus, its impact on South 
African law was negligible. Nevertheless, although some domestic legislation 
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refers to agreements that have been part of the tariff rounds of GATT, these 
agreements were never incorporated by an act of parliament into domestic 
law and, thus, they can only serve for purposes of interpretation.205 The use 
of international rules by courts for purposes of interpretation should in no 
way be equated with direct applicability and effect in national law. Even if 
courts refer to GATT clauses in their interpretation, this does not mean that 
this would also be permitted for individuals.206

However, by establishing the WTO in 1995, GATT was replaced by GATT 
1994 and although the old provisions still form part of the new rules as an 
annex, it is no longer in force as a separate agreement.207 As a consequence, 
the Geneva General Agreement on Tariffs and Trade Act also no longer has 
any application in the South African law even if the former international 
agreement remains codified on the statute book.208

In contrast to GATT provisions, most WTO agreements have been rati-
fied by parliament on 6 April 1995, but have not yet been incorporated into 
domestic law.209 There are only some substantive WTO provisions which are 
recognized in national legislation, for example the laws on intellectual prop-
erty and customs.210 Furthermore, anti-dumping and other trade remedy pro-
cedures are dealt with by national legislation through the International Trade 
Administration Act 71 of 2002 (ITA-Act) but it is controversial whether the 
Anti-dumping Agreement is binding in the Republic.211 Nevertheless, the 
abovementioned provisions do not refer to their origin in WTO law and, 
thus, one cannot assume the incorporation of WTO agreements into South 
African law in general.212

Interestingly enough, section 231(3) of the Constitution consists of an 
exception to the required participation of the national legislature and allows 
the executive to conclude international agreements that become binding on 
the Republic immediately if they are of a ‘technical, administrative or exec-
utive nature’. However, the WTO law does not meet these criteria and it can 
be assumed that complex treaties such as the WTO agreements require the 
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participation of parliament to become binding on the Republic.213 Thus, an 
enactment by parliament is necessary in order to allow individuals to rely on 
WTO provisions before a South African court. Nevertheless, the direct effect 
of WTO law, especially the Anti-Dumping Agreement, was also discussed by 
both the Supreme Court of Appeal and the Constitutional Court. For this 
reason, the following section analyses the relevant case law.

1. Progress Office Machines v SARS

The Supreme Court of Appeal had to deal with the issue of the direct effect 
of WTO law in Progress Office Machines CC v South African Revenue 
Services (‘Progress Office Machines’)214 where it expressed very clearly that 
no direct effect of an international law clause occurs if there is no incorpo-
ration into South African law.

‘The WTO agreement was approved by Parliament (…) and is thus 
binding on the Republic in international law but it has not been enacted 
into municipal law. (…) No rights are therefore derived from the 
international agreements themselves. (…) The text to be interpreted, 
however, remains the South African legislation and its construction 
must be in conformity with section 233 of the Constitution.’215

The judgment emphasised South Africa’s obligations on an international 
level and the wording of section 233 of the Constitution to regard WTO 
agreements and its provisions for purposes of interpretation to prevent a 
breach of those provisions by South Africa. However, as long as there is no 
enactment by parliament, those provisions have no direct effect, and indi-
viduals are not authorised to rely on unincorporated WTO law before the 
domestic courts.

2. International Trade Administration Commission v SCAW

The Constitutional Court followed a different approach in International 
Trade Administration Commission v SCAW South Africa (Pty) Ltd (‘ITAC 
v SCAW’)216regarding the direct effect of the Anti-dumping Agreement 
which forms part of the WTO agreements.

In its judgment, the Constitutional Court primarily focused more on the 
compatibility of the interim interdict granted by the former instance with 
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the international Anti-dumping Agreement rather than on domestic legisla-
tion.217 This approach is remarkable, since according to previous jurispru-
dence, there has been no incorporation of WTO law into South African law. 
However, in footnote 1 of the judgment, Moseneke DCJ states the following:

‘As a member of the WTO, South Africa is also signatory to the 
General Agreement on Tariffs and Trade (GATT). This agreement 
was approved by the South African Parliament through the Geneva 
General Agreement on Tariffs and Trade Act 29 of 1948. The inter-
national rules relating to dumping are contained in article VI of the 
GATT and the Anti-Dumping Agreement.’218

Although the Act to which the judge referred merely regulates the incor-
poration of the old GATT into South African law, it appears to serve as a 
basis for the direct applicability of articles 5(10) and (11) of the Anti-dumping 
Agreement in the present case.219The judge must have dismissed the fact that 
the old GATT, which was indeed approved by the South African parliament, 
is technically a separate legal agreement from GATT 1994, although some 
provisions of both agreements coincide. As discussed above, the Geneva 
General Agreement on Tariffs and Trade Act 29 of 1948 only concerned the 
incorporation of GATT but cannot implement the incorporation of either 
GATT 1994 or the WTO agreements which constitute different legal treaties 
in a legal technical sense.220 At the time of this case, the Act was, therefore, 
no longer in force because of disuse.221 For this reason, the judgment was 
criticised by scholars for causing confusion on whether at least the provisions 
of the Anti-dumping Agreement could have direct effect in South African 
law and, thus, be enforced by individuals.222The Anti-dumping Agreement 
is connected to the GATT 1994 and, therefore, cannot be applied under the 
Geneva General Agreement on Tariffs and Trade Act 29 of 1948. Despite 
the judgment of the Constitutional Court, it still seems that scholars and 
the Supreme Court of Appeal agree that WTO agreements have not yet been 
incorporated into South African legislation and, therefore, cannot establish 
enforceable rights for individuals.
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C. WTO agreements used by jurisprudence for purposes of 
interpretation

Even if the direct effect of WTO law is rejected in the South African legal 
order, the WTO treaties seem to have a strong influence in jurisprudence, 
especially when it comes to the interpretation of domestic legislation. For 
this reason, this section discusses the possibility of applying WTO agree-
ments for purposes of interpretation in judicial proceedings. The basis for 
WTO-friendly interpretation in South Africa is regulated in section 233 of 
the Constitution.223 The approach of consistent interpretation should avoid a 
situation where the government is held responsible on an international level 
because of a court decision that breaches South Africa’s obligations under 
international law.224 However, the principle of consistent interpretation with 
international law is only applicable, if a national rule is ambiguous and 
allows more than one interpretation.225 It cannot be equated to the compe-
tence of the courts to review national rules on the basis of their compatibility 
with international law.226 The principle of consistent interpretation cannot 
serve as a “back door” to grant WTO law direct effect in South African law.

The obligation of consistent interpretation, however, is not dependent on 
whether the particular international law has been incorporated or not. In 
‘State v. T. Makwanyane’,227 the judgment states that this obligation also 
applies to non-binding international law that has not been incorporated.228 
Thus, a court is generally authorized to interpret WTO provisions in cases 
of ambiguous national legislation. The discussed case law shows very clearly 
that WTO law has been found relevant for purposes of consistent interpreta-
tion of national legislation. However, regarding the separation of powers, it 
is the legislature that needs to prevent South Africa from potentially breach-
ing its obligations under international law.229 If the legislature wants to give 
WTO provisions more weight in South Africa’s jurisprudence, it should 
incorporate the agreements into domestic law.
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D. Benefits for a greater participation of South Africa in 
international world trade

Developing countries in general and South Africa in particular do not par-
ticipate in WTO dispute settlement as much as industrial countries do.230 
There are various reasons for this: The high costs of a panel process and the 
lack of capacity among others.231Nevertheless, there are several good rea-
sons why developing countries should play a greater role and a more active 
part in the dispute settlement and they cannot afford to remain on stand-
by.232One of these reasons is the effect that each dispute has an impact on 
the interpretation and the development of WTO jurisprudence.233Thus, the 
interest of developing countries in creating a balanced trade policy in rela-
tion to developed member states could be forced if those countries bring their 
claims to the panel process to integrate them in the future jurisprudence and 
legal interpretation.234 The direct effect of WTO law in South Africa could 
change the mindset of political actors to shift their role in WTO related 
measures from a more passive to an active participation. When private com-
panies, which usually have an interest in trade friendly policies on a global 
stage, enforce their governments to follow WTO rules in domestic legisla-
tion before national courts, those governments will have a greater interest 
to shape those WTO rules. Otherwise, the development of WTO law is left 
to the developed nations and China. Remaining outside the dispute settle-
ment system, therefore, means to waiver possible influence on the future 
interpretation of WTO provisions and further development of WTO law. 
In this light and in view of the inception of the African Continental Free 
Trade Area (AfCFTA) it is not guaranteed that international trade will per 
se increase the integration of economic interests of African countries. The 
African continental development agenda is taking shape, which is reflected 
in both the AfCFTA and the African Union’s Agenda 2063. With the excep-
tion of Eritrea, 54 of the AU’s 55 member states have already signed the 
AfCFTA and as of September 2021, 38 countries have deposited their instru-
ments of ratification.235 Fully implemented, the AfCFTA will bring together 
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1.3 billion people in the economic area. The World Bank estimates that the 
new rules and practices could help millions of people in Africa out of poverty 
by 2035.236 Nevertheless it will probably take decades before the full harmo-
nisation and implementation of all AU and AfCFTA rules is completed, as 
was the case with the EU.

iV. conclusion

As the implementation of WTO law into national legislation in South Africa 
is necessary to materialise through parliamentary procedure, it may be advis-
able to implement a new legislation or amend the existing Tariffs and Trade 
Act into South African legislation. The enforcement of WTO law is a crucial 
element to guarantee that members of this organisation use the platform 
of the WTO effectively to resolve their trade disputes. As a big part of law 
enforcement (between members) happens within the structures of the WTO, 
it is also an important issue on how private companies can eventually enforce 
WTO law before national courts. This debate has been going on for decades.

As private individuals and companies are not allowed to bring any claim 
to the WTO dispute settlement mechanism but are in most cases the directly 
affected entities of trade restrictions by foreign states, the issue of the direct 
effect of WTO law in the EU as well as in South Africa has been debated 
by scholars and courts for many years. Provisions of international law are 
directly effective when an individual is able to rely on those provisions before 
a domestic court to challenge national legislation.237

Regarding the direct effect of WTO law in the EU, the TFEU as the rele-
vant primary law remains silent on whether an international law provision 
which is directly applicable238 also has direct effect. Therefore, the decision 
hereto has been left to the courts. The ECJ firstly relied on the doctrine of 
direct effect in Van Gend en Loos and set formal criteria to provide individ-
uals with the opportunity to rely on provisions of international law before 
a European court. The ECJ applied these criteria also in the International 
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Fruit case to determine the direct effect of GATT. A direct effect, however, 
was rejected by the judges as they considered the GATT provisions to be too 
flexible, based on the principle of negotiation between members and there-
fore, too imprecise to derive individual rights from them.239 Additionally, 
they found the former dispute settlement procedure legally non-binding, not 
having judicial nature but rather a diplomatic one.

Nevertheless, the establishment of the WTO in 1995 and the revision of 
the dispute settlement mechanism were major steps in the development of 
international trade policies but did not bring any change to the jurispru-
dence of the ECJ regarding the direct effect of WTO law and DSB reports. 
Especially the lack of reciprocity became a new part of the ECJ’s reasoning 
when denying direct effect. The ECJ is concerned by the fact that even the 
EU’s most important trading partners do not recognize the principle of the 
direct effect of WTO law, and that the EU could suffer a disadvantage in a 
system that is still significantly shaped by negotiations.240 Granting direct 
effect only in the EU would bind the executive and legislature at the WTO 
level by court decisions. Thus, one main argument is more of a political 
nature rather than a judicial one but the ECJ’s rejection still remains valid 
today.

However, the ECJ reconsidered its interpretation in two exceptional cases, 
namely the Fediol case and the Nakajima case. Nevertheless, these excep-
tions do not apply to reference to DSB reports in which the EU undertakes to 
bring its legislation into conformity with WTO law.241

The analysis of whether WTO law has a direct effect in South African 
law comes to the same conclusion, even if the reasons are rather different. 
The application of international law in South Africa is regulated in sections 
231–233 of the Constitution and for the application of WTO law, section 
231(4) is of particular interest as the WTO provisions form part of several 
agreements between its members. Section 231(4) of the Constitution pre-
scribes the necessity of an act of incorporation for international agreements 
to become binding in the Republic. Even to the extent that the Constitution 
does not contain any information on when individuals can rely on interna-
tional law, South African courts have consistently ruled that an international 
treaty does not develop any individual rights until it has been incorporated 
into municipal law.

Although GATT was in force during a period in which South Africa was 
internationally isolated due to apartheid and international law had nearly no 
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influence on municipal law, its provisions had been incorporated into South 
African domestic legislation by the Geneva General Agreement on Tariffs 
and Trade Act 29 of 1948. In contrast, most WTO treaties have not yet been 
enacted into municipal law. Therefore, individuals are not allowed to invoke 
WTO provisions before any South African court.242

As the WTO and its dispute settlement mechanism are in a crisis since 
former President Donald Trump started blocking the appointment of new 
Appellate Body members, and trade policies around the world seem to focus 
more on protectionist methods rather than on multilateral trade,243 grant-
ing direct effect to WTO rules could be a measure to support multilateral 
trade and enforce WTO law more consistently. Private companies involved 
in international trade are the entities most affected by trade restrictions, 
and high trade barriers could lead to immense financial losses. Since these 
companies have no opportunity to pursue violations on a WTO level but 
are dependent on their home governments. Filling this ‘legal gap’, domestic 
courts should take a closer look at the need for individual protection. It is 
left to the particular member state to take measures against trade restric-
tions imposed by other WTO members. The only opportunity for the private 
sector is to inform government about the economic impact of certain trade 
restrictions. In order to take into account, the argument of the ECJ that 
the executive and legislature need bargaining space in negotiations, direct 
effect should at least be granted when the period for implementing WTO-
compliant measures has expired, and the executive and legislature continue 
to adhere to illicit trade barriers. At this stage, there is not much room left 
for diplomacy because the judicial decision of the Appellate Body is final and 
subsequently cannot be challenged.244

Additionally, and with special regard to the position of South Africa and 
other developing countries, it is suggested that the direct effect of WTO law 
should encourage increased involvement of private individuals and compa-
nies in international trade policy and develop a better knowledge base of 
WTO law within member states. As a consequence, this could in turn lead to 
greater participation of developing countries in the WTO dispute settlement 
mechanism, which should be in the growing interest of global trade policy. 
While voices have been raised that the EU wants to reform the WTO, the 
new WTO head, Dr. Ngozi Okonjo-Iweala already considers 2021 a turning 
point for world trade. The rules of the WTO from the 1990s are only par-
tially compatible with the reality of the 21st century.
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