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Abstract This article examines state industrial promotion from 
legal and institutional perspectives. Economists have argued 
since the 18th century on the economic efficiency of government 
involvement in the economy. While state-led development 
policies in some of the most successful development cases, such as 
South Korea, Taiwan, Hong Kong, Singapore, and more recently, 
China, have been effective, many have doubted the wisdom of 
government involvement in the economy. Where the availability 
of information is limited and the financial market is imperfect 
(which are the inherent conditions of less-developed countries), 
the government can provide beneficial initiatives in productive 
industrial pursuits, as demonstrated by the cited successful 
development cases. Adoption and management of industrial 
promotion policies are indeed a hallmark of developmental 
states. However, industrial promotion by the state, which might 
be useful in the early stages of economic development, may 
not be sustained indefinitely. At some point, those industries 
promoted by the state would have to sustain themselves in the 
market environment without continuing government support. 
This article attempts to clarify the conditions for successful 
state industrial promotion as well as the legal and institutional 
frameworks that enable the government to provide effective 
assistance to meet the development needs, by analysing the cases 
of successful development in East Asia and the United States.
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i. sTaTe indusTrial Policy

This article examines state industrial policy from the legal and institutional 
perspectives and discusses the role of the state in the promotion of indus-
tries.245 The term “state industrial policy” refers to an economic, financial, 
and/or any other policy adopted by a state to promote industries. It has a 
connotation of a developmental state from the 1960s and the 1970s,246ren-
dering the term sounding a bit obsolete. The emergence of neoliberalism in 
the 1980s discouraged government interventions in the economy, and main-
stream economists have pointed out the problems associated with govern-
ment interventions.247 Neoliberalism may have lost much of its appeal since 
the 2007 financial crisis, but the caution against government interventions in 
the economy still remains.248 In reality, however, nearly all states today adopt 
policies to promote industries, even if they may not necessarily call such 
policies “state industrial policies” or “industrial policies”: the government 
has adopted a wide range of policy tools, such as financial grants, loan guar-
antees, tax rebates, R&D support, facilitation of social infrastructures, and 
trade measures (e.g., tariffs on imports), to support industrial development.

The government adopts these policies due to practical concerns about 
unemployment and the resulting economic, social, and political issues rather 
than economic ideologies. The government is under constant pressure to 

245 This article is developed from the author’s previous work, Yong-Shik Lee, “State Industrial 
Promotion and Law” (2019) 13(3) Review of Institution and Economics11.

246 David M. Trubek and Alvaro Santos, “Introduction: The Third moment in Law and 
Development Theory and the Emergence of a New Critical Practice” in The New Law and 
Economic Development: A Critical Appraisal (Cambridge University Press, 2006) 8.

247 Friedrich Hayek, Individualism and Economic Order (Chicago University Press, 1948); 
Milton Friedman, Capitalism and Freedom (Chicago University Press, 1962).

248 Terry Miller, “Government Intervention: A Threat to Economic Recovery” (The Heritage 
Foundation, 10 June 2009) <https://www.heritage.org/testimony/government-interven-
tion-threat-economic-recovery.> [https://perma.cc/879K-2L9J].
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resolve these issues. The private sector creates majority of job opportunities, 
and growth in industries tends to increase employment opportunities; thus, 
the government has an incentive to adopt a range of policies to promote the 
growth of industries. The government will have a stronger need to adopt 
these policies when the economy is weak, and poverty is prevalent. Thus, 
industrial policies in developing countries are also called “development 
policies” (although the term ‘development’ is broader than just economic 
development).249 A study accounts that both developed and developing coun-
tries have used industrial policies.250 In particular, the successful developing 
countries in East Asia, such as South Korea, Taiwan, Singapore, and more 
recently China, have adopted effective industrial policies and have achieved 
successful economic development.251

Among the various industrial policies, government subsidies and trade 
measures (such as increase in tariffs) are two major policy tools of state 
industrial promotion.252 However, as discussed in later sections, there is a 
substantial regulatory impediment to the adoption of these policies. Scholars 
have criticised the industrial policy for causing an inefficient allocation 
of resources, but leading scholars such as Dani Rodrik have argued that 
industrial policy is concerned with the provisions of public goods for the 
productive sector, such as public labs and public research and development 
(R&D), health and infrastructure facilities, sanitary and phytosanitary 
standards, infrastructure, vocational and technical training, and concluded 

249 See Yong-Shik Lee, Law and Development: Theory and Practice (Routledge, 2019) 11-16.
250 Ha-Joon Chang, Kicking Away the Ladder: Development Strategy in Historical Perspective 

(Anthem Press, 2002).
251 These countries have achieved unprecedented economic development sustained for over 

three decades; between 1961 and 1996, Korea increased its GDP (gross domestic prod-
uct) by an average of 8.75 percent per annum, Hong Kong by 7.61 percent, Taiwan by 
8.64 percent, and Singapore by 8.61 percent (calculated with real GDP figures at constant 
2005 national prices), while the world’s average annual GDP increase and the annual GDP 
increase of the low and middle income countries for the corresponding period were 3.85 
and 4.39 percent, respectively. Robert C. Feenstra, Robert Inklaar, and Marcel P. Timmer, 
“Penn World Table Version 8.1” (Groningen Growth and Development Centre, 13 April 
2015), <http://www.rug.nl/ggdc/productivity/pwt/pwt-releases/pwt8.1> [https://perma.
cc/AUP9-FPZC] and World Bank data, <https://data.worldbank.org/indicator/NY.GDP.
MKTP.KD.ZG> [https://perma.cc/ZRJ4-VEV5]. GDP, defined as “an aggregate measure 
of production equal to the sum of the gross values added of all resident institutional units 
engaged in production (plus any taxes, and minus any subsidies, on products not included 
in the value of their outputs),” is commonly used to measure the economic output of a 
whole country or region. Gross Domestic Product (OECD, 1 July 2002) <http://stats.oecd.
org/glossary/detail.asp?ID=1163> [https://perma.cc/SE6A-2B8Q]. ‘Real GDP’ refers to 
gross domestic product figures adjusted by inflation (calculated in fixed currency value). 
Economic indicators in ‘real’ terms, such as ‘real growth’ and ‘real consumption,’ are also 
adjusted by inflation.

252 Yong-Shik Lee, Reclaiming Development in the World Trading System (2nd edn., 
Cambridge University Press, 2016) 19-32.
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that “industrial policy is just good economic policy of the type that tra-
ditional, orthodox approaches prescribe.”253 The industrial policy may be 
broader than what Rodrick has described. It may also include measures that 
have a more direct effect on industries than the measures cited by Rodrik, 
such as industry-specific subsidies and measures that affect international 
trade. As a result, controversies continue as to the economic efficiency of 
these measures.

This article considers state industrial promotion from legal and institu-
tional perspectives. A large body of literature examines the economic effect 
of state industrial promotion,254 but fewer studies address the relationship 
among law, institution, and state industrial promotion. The economic pol-
icies are implemented through the law under relevant institutional frame-
works. Several factors, such as regulatory design, regulatory compliance, 
and quality of implementation, which will be discussed later in this article, 
affect the impact of law on state industrial promotion.255 The regulatory 
frameworks and specific legal provisions may alter the outcome of an other-
wise identical development policy. This article uses a case study of successful 
developing countries in the past, such as the East Asian countries, and the 
United States, to illustrate how law and institutions have facilitated state 
industrial promotion. There is a presumption that the government did not 
facilitate industrial development in advanced capitalist countries such as the 
United States; however, the United States facilitated industrial development, 
for example, by maintaining the highest tariff rates until the 1940s.256

The next section discusses the economic efficacy of state-led development 
policies and further reviews the centuries-old debate on the proper role of 
the state in the economy and provides a background for further analysis. 

253 Dani Rodrik, “Industrial Policy for the Twenty-First Century” (2004) John F. Kennedy 
School of Government, Harvard University Faculty Research Working Papers Series 
RWP04-047, 15 <https://www.sss.ias.edu/files/pdfs/Rodrik/Research/industrial-poli-
cy-twenty-first-century.pdf> [https://perma.cc/5ZUD-XBUC]38–39.

254 See, e.g., Alice H. Amsden, Asia’s Next Giant: Korea and Late Industrialization (Oxford 
University Press, 1992); Larry E. Westphal, ‘Industrial Policy in an Export Propelled 
Economy: Lessons from South Korea’s Experience’ (1990) 4(3) Journal of Economic 
Perspectives 41; John Brohman, ‘Postwar Development in the Asian NICs: Does the 
Neoliberal Model Fit Reality?’ (1996) 72(2) Economic Geography 107; A.O. Krueger, 
Trade Policies in Developing Countries” in R.W. Jones and P.B. Kenen (eds.), Handbook 
of International Economics, Vol. 1 (North-Holland, 1984) 519; T.N. Srinivasan, “Trade, 
Development, and Growth’’ Essays in International Economics (No. 225, Princeton 
University Press, 2001); G.K. Helleiner (ed.), Trade Policy, Industrialization, and 
Development (Oxford University Press, 1992); World Bank, The East Asian Miracle: Four 
Lessons for Development Policy (Oxford University Press, 1993).

255 Yong-Shik Lee, “A General Theory of Law and Development” (2017) 50(3) Cornell 
International Law Journal 415

256 See discussion infra, S. 2.1.
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The section also introduces the recently-developed New General Theory of 
Economic Development and explains how the theory describes the role of 
the state in economic development. Section 3 examines the successful cases 
of state industrial promotion in East Asia and analyses key industrial pol-
icies as well as legal and institutional frameworks. Section 4 explains the 
industrial policies and the relevant legal and institutional frameworks in the 
United States as a case study of industrial policy in a developed country. 
Section 5 draws conclusions.

ii. debaTe on The efficacy of sTaTe-led deVeloPmenT 
Policies

A. The Proliferation of the Pro-Market Approach and the 
Reality at Odds

Since Adam Smith argued that the “invisible hand” of the market optimises 
the supply and demand, leading to economic efficiency, the market forces 
have been considered the core element of prosperous economies creating 
wealth for the nations and their people. The exceptions include limited cases 
of market failures such as monopoly, monopsony, externalities, public goods, 
and asymmetric information.257 The liberal, pro-market approach forms the 
mainstream economics, culminating in the “Washington Consensus,” which 
refers to a set of policies representing the lowest common denominator of 
policy advice advanced by Washington-based institutions.258

The policy preferences reflected in the Washington Consensus have dom-
inated the policies of the international financial institutions, such as the 
International Monetary Fund and the World Bank, and formed the regula-
tory make-up of the World Trade Organization.259 The mainstream pro-mar-
ket approach has a broad appeal beyond the realm of an economic policy 
choice. It implicates the essential importance of civil liberty and democracy: 

257 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (W. Strahan 
and T. Cadell, London, 1776).

258 John Williamson, “What Washington Means by Policy Reform” in John Williamson 
(eds.), Latin American Readjustment: How Much Has Happened (Peterson Institute for 
International Economics 1990).

259 These policies include such as fiscal discipline, a redirection of public expenditure pri-
orities toward areas offering both high economic returns and the potential to improve 
income distribution (such as primary healthcare, primary education, and infrastructure), 
tax reform to lower marginal rates and broadening the tax base, interest rate liberalisation, 
a competitive exchange rate, trade liberalisation, liberalisation of inflows of foreign direct 
investment, privatization, deregulation (to abolish barriers to entry and exit), and protec-
tion of property rights. Lee (2016), supra note 252 at 22.
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to facilitate market transactions individuals must have access to information 
and the freedom to make commercial transactions. Individuals must also 
have the right to retain property that has been obtained through market 
transactions. These requirements necessitate a free and democratic society 
with the rule of law which protects fundamental rights such as the right to 
property, i.e.,the requirements of the market economy correspond to the call 
for liberal democracy based on the rule of law, one of the most important 
sociopolitical movements since the 18th century. The pro-market economic 
system supports this important socio-political agenda, which is palatable to 
the socio-political priorities of the West.

The mainstream pro-market policy stance presumes that information is 
available and that an individual makes a rational choice based on the avail-
able information. However, in reality, information is not readily available. 
The government intervention becomes useful to address information-related 
problems such as information externalities (i.e., problems of the risk not 
compensated for those who first engage in new ventures) and coordination 
issues (lack of other support services and infrastructure necessary for the 
new production activities that incur high fixed costs), which prove to be 
a barrier to private producers initiating new production.260 The “rational 
person” presumption does not always hold either, as has been seen by the 
progress and the aftermath of the 2007 financial crisis when the decisions 
of the sophisticated experts and the public were as much influenced by irra-
tional greed, panic, and fear, as by rational discourse.261

The cases of successful economic development in the past also exhibit 
apparent inconsistencies with the pro-market prescriptions. The account of 
the economic development in the United States and the United Kingdom, two 
among the most successful countries in history, reveals strong government 
interventions in their economies at the crucial juncture of their economic 
development. Britain, known as the champion of a free-market economy, 
had adopted intensive government interventions, including an export ban 
on wool to protect its rising wool industries, until it started to dominate 
the world trade and manufacturing in the 19th century.262 The United States, 
another strong advocate of free trade and a free-market economy, had 
adopted the highest tariffs globally until the Second World War.263

260 Rodrik (2004), supra note 253.
261 Rachelle Yonglai, Doug Palmer, and Teresa Carson, “Financial Crisis Caused by ‘Greed 

and Stupidity’: Geithneer” Reuter (25 April 2012) <https://www.reuters.com/article/
us-usa-economy-geithner/financial-crises-caused-by-stupidity-and-greed-geithner-idUS-
BRE83P01P20120426> accessed 12 October, 2020.

262 Chang (2002), supra note 250, at 19-24.
263 Adam Smith warned the Americans: “[w]ere the Americans, either by combination or by 

any other sort of violence, to stop the importation of European manufactures, and, by 
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A contrasting view sheds light on this inconsistency: the infant industry 
promotion policy, which holds that initial government support is necessary 
to assist domestic industries until they achieve economies of scale and inter-
national competitiveness, was promoted by a German economist, Friedrich 
List, who had also been influenced by Alexander Hamilton and Daniel 
Raymond. By the 1970s, most developing countries adopted a form of this 
policy, including government subsidies and trade measures, but success was 
relatively rare, and most of them did not achieve sustained economic devel-
opment. Mainstream economists criticise the infant industry promotion 
policy and point out the difficulties associated with the policy, such as the 
inherent difficulty in identifying the industries that will be successful with 
support, removing government support, and the misuse of public funds due 
to corruption and poor judgment.264 A few successful developing countries, 
such as the aforementioned NICs, were able to combine government support 
effectively with export opportunities and achieved industrial and economic 
development, as further discussed in the next section. Nonetheless, this type 
of government support policy began to recede in the 1970s, and the neolib-
eral policies that discourage government interventions in the economy have 
prevailed since the 1980s.

B. Settling the Debate

The mainstream academic and policy discourse supports the liberal, pro-mar-
ket approach as discussed above. However, studies have also revealed that 
in practice, the governments of the successful developing countries in the 

thus giving a monopoly to such of their own countrymen as could manufacture the like 
goods, divert any considerable part of their capital into this employment, they would retard 
instead of accelerating the further increase in the value of their annual produce, and would 
obstruct instead of promoting the progress of their country towards real wealth and great-
ness.” Smith (1776), supra note 257. Despite this warning, Alexander Hamilton argued 
that, to start new industries in the United States that could soon become internationally 
competitive, the initial losses of those industries should be guaranteed by government 
aid, which could take the form of import duties or prohibition of imports altogether. J. 
Dofrman and R. Tugwell, Early American Policy – Six Columbia Contributors (Columbia 
University Press, 1960) 31–32. Henry Clay, who was Abraham Lincoln’s early mentor, 
advocated the “American System” of trade protection in opposition to what he called the 
‘British System’ of free trade, which, he subsequently argued, was part of the British impe-
rialist system that consigned the United States to a role of primary product exporter. P. 
Conkin, Prophets of Prosperity: America’s First Political Economists (Indiana University 
Press, 1980). Ha-Joon Chang discussed cases of so-called infant industry protection not 
only in the United States and United Kingdom cited above, but also in Germany, France, 
Sweden, Belgium, the Netherlands, Switzerland, Japan, and other newly industrialised 
countries (‘NICs’) in East Asia, showing that the governments of the successful developing 
countries in the past adopted policies of government intervention at odds with the classical 
and neoclassical market approaches.Chang (2002), supra note 250, at 19–51.

264 Dominick Salvatore, International Economics (8th edn., Hoboken, NJ: John Wiley & Sons 
2003) 287–288.
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West and East Asia adopted various industrial policies that do not fit the 
mainstream prescriptions. Nevertheless, these policies achieved a degree of 
success in economic development. Realising this, contemporary trends, such 
as New Development Economics (NDEs), tend to seek a synthesis between 
the two camps, as described by Michael Trebilcock:

“By the late 1990s, the consensus in development economics had 
shifted dramatically. The Washington Consensus was agreed to have 
often been a failure and two principal paths forward have emerged… 
A more promising approach is represented by the New Development 
Economics (NDE) which eschews truisms such as ‘getting institu-
tions right’ and represents a break with big-picture paradigms that 
advance one-size-fits-all solutions. Drawing on the neoclassical 
paradigm, it recognizes that markets are not nearly as inefficient as 
the early structuralists believed; rather the fundamental principle 
of rational responses to incentives continues to organize economic 
behavior. Further, with the rise of the New Institutional Economics, 
the distinction between government and markets has become blurred 
– each operating via similar fundamental mechanisms. As such, NDE 
advocates a complementary role for governments and markets, find-
ing both to be susceptible to failures in coordination, imperfect infor-
mation, and agency problems.”265

The state and the market are not mutually exclusive, and policies that 
complement the strength of each can be devised and implemented, e.g., a 
state may adopt an industrial policy to protect the domestic industry while 
focusing on exports to facilitate the industry’s international competitiveness. 
The New General Theory of Economic Development also explains the role 
of the state in economic development.

This theory, according to which economic growth, distribution, and 
innovation are the constitutive elements of economic development, explains 
that state industrial promotion led to economic development in the early 
stage of economic development, even in non-market economies such as the 
Soviet Union in the 1920s and the 30s and North Korea in the 1950s and 
the 60s, as well as in market economies, such as South Korea.266 The Soviet 
Union achieved rapid industrialisation and increased nationally in the 1930s 
through centralised government planning that mobilised resources into 

265 Michael Trebilcock, “Between Theories of Trade and Development: The Future of the 
World Trading System” (2014) University of Toronto Law Working Paper Series No. 
2014–10,9.

266 Yong-Shik Lee, “New General Theory of Economic Development: Innovative Growth and 
Distribution” (2020) 24(2) Review of Economic Development 402, 413-414.
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industrial sectors. Table 1 below indicates the change in national income 
and industrialisation in the Soviet Union.

Year National Income Industrial Output

1928 21.8 25.0

1937 95.5 96.3

1940 137.5 125.5

(Billion Rubbles at unchanged prices of 1926/27)

Table 1: Soviet Industrial Production and National Income (1928 to 1940)267

Government investment and reallocation of surplus labour from agricul-
ture, rather than the activities of corporations and the market transactions, 
drove the economic achievement of the Soviet Union in the 1930s; the Soviet 
system did not allow private ownership of corporations and free-market 
activities.268 Communist North Korea also showed a similar pattern of eco-
nomic development. In the late 1940s and the 1950s, North Korea adopted 
the development strategy similar to that of Soviet Union in the 1930s and 
initiated economic development through government planning and mobi-
lisation of resources into industrial sectors leading to industrialisation and 
economic growth as shown in Table 2 below.269

Year 1946 1949 1953 1956 1960

National 
income 100 209 145 319 683

Gross 
industrial 
product

100 337 216 605 2105

Period 1946-1949 1949-1953 1953-1956 1956-1960

Average 
annual 
growth 
(national 
income)

27.8% -7.6% 30.0% 20.4%

267 N. Jasny, The Soviet Economy During the Plan Era (Stanford University Press, 1951) 7 
(Industrial production is gross output, including double–counted intermediate products; 
national income is gross output, less intermediate consumption.)

268 Lee (2020), supra note 266, 413
269 Ibid.
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Year 1946 1949 1953 1956 1960

Average 
annual 
growth 
(gross 
industrial 
product)

49.9% -10.5% 41.0% 36.6%

Table 2: Average Annual Growth Rates of North Korea (1946-1960)270

The communist rule in North Korea and the Soviet Union banned private 
ownership of corporations and market activities. Both countries developed 
their economies and industries through government planning and mobilisa-
tion of resources into industrial sectors.271 In both the countries, the elements 
of economic development—growth, distribution (through state distribution 
system), and innovation (as evidenced by the shift of industrial structure and 
the expansion of the manufacturing sector)—were evident in the economic 
transitions.272 However, the new theory also accounts that their economic 
development was not sustained. The economies in both the countries started 
to decline due to the inefficiencies associated with government planning and 
resulting bureaucracies without any other mechanisms to correct them.273 In 
contrast, South Korea, which had a robust market economy coupled with 
extensive state industrial policies, sustained rapid economic development for 
over three decades.274

If government support was instrumental to fostering economic develop-
ment, particularly in the early stages of economic development, there is a 
question as to whether the government may provide sector-specific support 
or its support should focus on “new activities,” such as developing new 
technology, providing for training, and supporting new goods and services. 
Rodrik indicated that blanket support for specific sectors is likely to be less 
productive.275 However, different sectors have different support needs, and 
it might not be possible to respond to all those needs with limited public 
resources. This limitation may necessitate sector-specific support to max-
imise the impact of government support on the economy and development.

Another important finding is that a ‘good’ economic policy is not nearly 
sufficient to bring economic development. There are numerous cases in 

270 H.T. Jeon, “Economic Growth of North Korea: 1945-1995” (1995) Journal of Economic 
Development 77.

271 Lee (2020), supra note 266, 413.
272 Ibid.
273 Ibid., 415.
274 See Lee (2019), supra note 249, 65-87.
275 Rodrik (2004), supra note 253.
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which an identical economic policy, such as deregulation and privatisation, 
has resulted in starkly different outcomes in different places (e.g., the suc-
cessful economic reform in the U.K. in the 1980s versus the drastic eco-
nomic outcome in post-Soviet Russia). Relevant factors, such as a stable and 
efficient government, working institutional arrangement between the public 
and private sectors, consistent economic policy, social peace, educated pop-
ulation, access to capital, and a cultural environment that fosters working 
ethics affect the outcome as much as a specific economic policy does.276

The importance of sectoral support is also evinced by the successful 
development process of South Korea. The South Korean government enacted 
legislation targeting the development of specific industries, including new 
industries in which there was no proven market player.277 The specific stat-
utes mandating direct support for specific manufacturing industries included 
the Act on Temporary Measures for Textile Industrial Facilities (1967); the 
Acts facilitating the development of specific industries such as Mechanical 
Industries (1967), Shipbuilding Industries (1967), Electronic Industries 
(1969), Petrochemical Industries (1970), and Steel Industries (1970); the Act 
on Refining Service of Non-Ferrous Metals (1971); and the Act on Promotion 
of the Modernisation of Textile Industries (1979).278 These statutes author-
ised the government to adopt support measures for the designated industries, 
including tax incentives; “policy loans” whose terms, such as interest rates, 
were more favourable than the then prevailing commercial terms; subsidy 
grants; tariff rebates and import control; and overseas loan guarantees.279 
The government also instructed certain corporations to enter into such new 
industries (e.g., Hyundai into the shipbuilding industry in the 1970s) and 
provided support (e.g., government loan repayment guarantees) without a 
proven market performance record in place.280 The focused sectoral support 
led to the rapid economic development of South Korea in the early stages of 
economic development.281

Lastly, the current international legal disciplines for international 
trade under the auspices of the World Trade Organization (“WTO law”) 
impose substantial restrictions on the ability of the WTO Member States 
(“Members”) to adopt certain industrial policies, particularly trade-related 

276 Lee (2016), supra note 252, 30.
277 Lee (2020), supra note 266, 414.
278 Duol Kim (ed.), History of Economic Laws in Korea: From Liberation to Present, Vol. 1 

(Haenam Publishing Co. 2011) 216-227.
279 See Lee (2019), supra note 249, 72-76.
280 Ibid.
281 South Korea recorded the real GDP growth rates of 8.0 percent and 9.7 percent in the peri-

ods of 1962 – 1966 and 1967 – 1971, respectively. See Lee (2019), supra note 249, 69 Table 
4.1.
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subsidies and trade measures. The rules of the WTO are binding on its 164 
members, that comprise all of the major economies and traders, including 
both developed and developing countries. The rules of WTO law (Agreement 
on Subsidies and Countervailing Measures or “SCM Agreement,” Article 3) 
prohibit export subsidies (subsidies contingent upon exports) and import-sub-
stitution subsidies (subsidies contingent upon the use of domestic products). 
WTO law (General Agreement on Trade and Tariffs or “GATT”, Article II) 
also regulates tariffs applicable by individual Members under their schedules 
of concessions agreed upon with the rest of the WTO membership.282 Under 
these WTO rules, Members may not adopt certain trade-related subsidies, 
including export subsidies and import-substitution subsidies, or raise tariffs 
beyond the maximum binding rates that they have agreed upon with the 
other Members.283 WTO law (GATT, Article XI) also generally prohibits 
quantitative restrictions. Members may not adopt a quota against imports 
unless specifically authorised under WTO rules (e.g., a safeguard measure 
under the Agreement on Safeguards).284 As Rodrik described, the current 
trade rules have made “a significant dent in the abilities of developing coun-
tries to employ intelligently-designed industrial policies.”285 As indicated by 
Rodrik, the current WTO legal disciplines limit the policy space for coun-
tries that wish to adopt trade-related development policies where state-led 
development measures, such as subsidies and trade measures, have proved to 
be effective in fostering economic development.

iii. case of success: The easT asian exPerience

A. From Poverty to Prosperity

The Newly Industrialised Countries (“NICs”) in East Asia, including Korea, 
Taiwan, Hong Kong, and Singapore, have achieved the most successful eco-
nomic development in history. These NICs have recorded unprecedented 
economic growth sustained for over three decades. Between 1961 and 1996, 
South Korea increased its Gross Domestic Product (GDP) by an average 
of 8.75 percent per annum, Hong Kong by 7.61 per cent, Taiwan by 8.64 
per cent, and Singapore by 8.61 per cent (calculated with the real GDP fig-
ures at constant 2005 national prices), while the world’s average annual 
GDP increase and the annual GDP increase of the low and middle-income 
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countries for the corresponding period were 3.85 and 4.39 per cent respec-
tively.286 This unprecedented and sustained growth was accompanied by 
the economic transformation from the primary industries (e.g., agriculture, 
fishery) of low productivity to sophisticated manufacturing-based indus-
tries with technological advances. The NICs were among the poor countries 
globally, endowed with small financial resources, scarce natural resources, a 
low level of technology, and weak manufacturing capacity. However, within 
three decades, these countries were transformed from underdeveloped econ-
omies with prevalent poverty to advanced economies with high per-capita 
income and world-class industries.287

This phenomenal economic transformation had been facilitated by state 
industrial promotion. The specific industrial policies of each country were not 
identical, although, all of them focused on exports; for example, Singapore 
and Hong Kong adopted free trade policies and focused on attracting foreign 
investments, while South Korea and Taiwan protected the domestic indus-
tries and focused on their development.288 Despite these specific differences, 
the NICs were successful “developmental states”; i.e.,sovereign states that 
assume the key role for economic development and “create [economic devel-
opment] plans, relocate surplus, combat resistance, invest and manage key 
sectors, and control foreign capital,” exhibiting the apparent traits of state 
industrial promotion.289 The governments of the NICs planned for the eco-
nomic development and implemented strong industrial policies by influenc-
ing what was to be produced and by whom through policy instruments such 
as subsidies and tax rebates. The state chose the recipients of their support in 
accordance with their market performance, letting weak performers go, and 
this market-based selection was a key reason for success.290

The success of the NICs became a model for many developing countries, 
such as China. Although China has never explicitly admitted that it is follow-
ing the paths of these countries and has instead argued that they are adopt-
ing their own, namely the “socialist market economy.”291 China has also 
adopted strong industrial policies, extensively using government subsidies and 
trade measures. At the same time, it has also adopted the market mechanisms 
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and supported the growth of the private sectors.292 China’s accession into 
the WTO accelerated its export drive, which parallels the export promotion 
by the NICs. Within a decade of its accession, China became the largest 
exporter in the world. By 2010, China had become a solid middle-income 
country, lifting hundreds of millions from its population out of absolute pov-
erty.293 China’s economic rise has raised a substantial caution from the West, 
culminating in the recent trade conflicts with the United States.294 It is to be 
seen whether the country’s path will lead to the same level of economic pros-
perity for the majority of its population as is enjoyed by the NICs.

B. The Marriage between State and Market

The economic development policies of most developing countries in the 1950s 
and the 1960s were “Import Substitution Industrialisation” (ISI) policies, 
which aimed to substitute imports with domestically-produced goods. ISI 
was as much a politically-motivated initiative as it was an economic policy, 
in the sense that ISI was an effort to prevent the recurrence of the past prac-
tice that created an economic dependency on imports from the then powerful 
industrial countries in the West to meet domestic economic demands.295 This 
economic dependency was believed to have led to a political dependency and 
military domination, which resulted in colonial rule, the mistake that the 
newly independent developing countries vowed not to repeat.296 However, 
ISI policies failed in most places because of lack of sustainability. The gov-
ernment may, for instance, build a factory using the tax revenue or an inter-
national loan, but there is not enough demand in the domestic market to 
sustain the factory’s production due to the insufficient purchasing power of 
domestic consumers. The government had to continue providing subsidies 
to support the factory, while it never became competitive enough to sustain 
itself.297

The NICs also adopted ISI policies in the 1950s and the early 1960s, 
but they shifted policies towards export promotion.298 Export promotion 
policies aim to break the “cycle of poverty,” which refers to the conditions 
that perpetuate poverty: the low purchasing power caused by the existing 
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poverty leads to low market demand, and this low market demand results 
in low income, because production, which generates income remains at 
a low level because of the low market demand. Exports break this circle 
by finding demands for domestic products in overseas export markets.299 
The export promotion also accords domestic industries several advantages. 
These include the creation of the economies of scale, lowering production 
cost and increasing profit levels; improved productivity and product quality 
due to increased competition in the export markets; increased managerial 
efficiency; and accelerated technological progress, thanks to the greater con-
tacts with foreign institutions and ideas through exports.300

Commentators contrast the failed ISI policies with the ‘successful’ out-
ward export promotion policies of the NICs, but strictly speaking, such 
dichotomy does not reflect the truth. As mentioned earlier, Singapore and 
Hong Kong adopted free trade policies. They opened their borders for 
imports and foreign investments. However, South Korea and Taiwan main-
tained the protective tariff structures for decades to safeguard and promote 
domestic industries while they initiated the export drive.301 In other words, 
the successful developing countries adopted both ISI and export promotion 
policies simultaneously, and these two types of policies were not mutually 
exclusive but were complementary. Another dichotomy between the market 
economy and the government interventions also do not hold: the success of 
the NICs has been praised as an outcome of the policies based on the market 
economy,302 but the governments in these countries were closely involved 
in the economic management through economic planning, extensive public 
campaigns, and more direct interventions with banks and corporations.303

The policies of the NICs can be described as the “marriage between state 
and market.”304 All of the NICs were market economies and offered legal 
protection of property rights and freedom of contract. However, they also 
intervened in the economy, albeit to different degrees at different times, by 
making key economic decisions for the nation and adopting measures of 
state industrial promotion, such as subsidies and trade measures, which 
would substantially alter the allocation of resources. In all of the NICs, the 
government had plans to develop industries and expand exports,305 with the 
economic targets (e.g., growth rate) to be met by the set timeframes. In the 
process, civil liberties and individual autonomy were restrained. Some of 
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the NICs, such as Singapore, remain authoritarian, while South Korea and 
Taiwan were democratised by the 1990s. Despite the democratic deficit, the 
NICs sustained economic development and political stability, as the popula-
tions were satisfied with the economic success of the marriage between state 
and market. This marriage was bonded by law, legal frameworks, and insti-
tutions. The next section examines how the governments of the NICs used 
laws and institutions to promote the development of industries.

iV. laW, insTiTuTions, and sTaTe indusTrial PromoTion

A. Law

The NICs used laws to empower the government to adopt industrial promo-
tion policies such as subsidies and trade measures. For example, South Korea 
enacted specific statutes intended to promote exports and specific industries, 
such as the Act on Temporary Measures for the Grant of Export Subsidies 
(1961), the Export Promotion Act (1962) (subsequently repealed and replaced 
by the Trade Transactions Act of 1967), the Regulation of Tax Reduction 
and Exemption Act (1965).306 These statutes authorised the government to 
grant tax rebates for the profits generated by exports, ensure timely payment 
of subsidies contingent upon exports, make priority allocation of scarce for-
eign reserves for the purchase of raw material to produce export products, 
and permit only those traders with export performance to engage in lucrative 
import business.307 The government also enacted several statutes mandating 
direct support for specific manufacturing industries such as textile, mechan-
ical industries, shipbuilding industries, electronic industries, petrochemical 
industries, and steel industries.308 These statutes authorised the government 
to adopt support measures for the designated industries, including grants, 
tax rebates, policy loans, subsidy grants, tariff rebates and import control, 
and loan guarantees. Support was provided to businesses on a conditional 
basis; in return for the support, businesses were required to show market 
performance.

The other NICs also used laws to promote industries. For example, 
Taiwan legislated the Statute for Encouragement of Investment (“SEI”) in 
1960.309 The SEI provided numerous tax benefits to qualified domestic and 
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foreign businesses making investments in specific key areas, such as man-
ufacturing, mining, agriculture, transportation, warehousing, or technical 
services.310 In addition, the SEI provided special tax benefits for exports311 
and investments in research and development, industrial infrastructure, pro-
moted energy conservation, and pollution reduction.312 The SEI also estab-
lished a government fund to assist with investments in R&D.313 The SEI 
facilitated cooperation between the public and private sectors, including in 
the process of privatisation of state enterprises. It secured the proceeds from 
privatisation to be directed to a development fund which the government 
would use to invest in high-tech industries.314 In 1990, the government legis-
lated the Statute for Upgrading Industries (“SUI”) to replace the SEI.315 The 
SUI expanded tax benefits for investing in areas of the country which were 
economically less developed.316 It established a development fund similar to 
the established by SEI, but with an added focus on newer, high-technol-
ogy industries.317 It also provided for the establishment of Industrial Parks, 
granting the government authority to expropriate land for the parks and 
regulate their operation.318

In Singapore, laws also provided for industrial promotion and export 
expansion. The Pioneer Industries Ordinance, enacted in 1959, allowed the 
government to provide two- to five-year tax holidays to firms producing cer-
tain products prioritised for economic development.319 The qualifying firms 
under the Ordinance were also allowed to carry forward losses from the pio-
neer period and write off depreciation allowances against their profits after 
the pioneer period.320 The Industrial Expansion Ordinance, also enacted 
in 1959, gave special tax relief to expanding enterprises, and the period 
of tax relief would vary based on new capital expenditure.321 The Control 
of Manufacture Ordinance, also enacted in 1959, allowed the Minister of 
Finance to set limits on the total number of firms producing specific goods 
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to prevent cover competition.322 The Control of Manufacture Ordinance also 
established protective tariffs and import quotas.323 The Economic Expansion 
Incentives Act, passed in 1967, reduced corporate tax rates from 40 per cent 
to 4 per cent on the profits of approved exporters.324 The Act also provided 
tax relief for income resulting from capital expansion, a 90 per cent remis-
sion on profits for up to 15 years, and tax exemptions for interest on for-
eign loans, royalties, and technical assistance fees.325 In 1970, this law was 
amended to raise the threshold for businesses qualified for pioneer status 
and changed the benefit structure of pioneer status. The pioneer firms would 
enjoy tax exemption for up to ten years, while non-pioneer firms could 
exempt up to 90 per cent of export profits for five years.326

In Hong Kong, the colonial government was known to have adopted a 
laissez-faire economic policy with minimal government involvement (“pos-
itive non-intervention”), under which the government only intervened to 
maintain general economic stability.327 However, Catherine Schenk sug-
gested that this perception is a myth and argued that the government-subsi-
dised industries indirectly through public housing, which restrained the rise 
in the cost of living that would have threatened Hong Kong’s labour-cost 
advantage in manufacturing.328 Regardless, government spending remained 
low across the board, compared to the other NICs. The government focused 
on building and maintaining physical infrastructure, ensured the function-
ing of the legal system, and developed institutions to facilitate markets.329 In 
the late 1980s, however, the government started to support high-technology 
industry: firstly, by providing subsidised land in the Industrial Estates of 
Tai Po, Yuen Long, and Tseung Kwan O;330 and, secondly in tandem with 
the 1997 political transition, by taking a more proactive role for promot-
ing innovation and technological development.331 In 1999, the Legislative 
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Council passed the Innovation Technology Fund (“ITF”) Resolution.332 
Under the ITF Resolution, the Financial Secretary was authorised to utilize 
money from the fund to projects that “contribute to innovation and technol-
ogy upgrading in the manufacturing and service industries” or “contribute 
to the upgrading and development of the manufacturing and service indus-
tries,”333 indicating that the government would assume a more active role in 
industrial development.

1. Institutional Framework

The NICs implemented the laws facilitating economic development in effec-
tive institutional frameworks. “Institutions” refer to organisations, norms, 
and practices related to the adoption, implementation, and enforcement of 
law in the context of law and development,334 and an institutional frame-
work is a system of institutions that ensures the effective implementation 
of law. For example, South Korea set up a number of development-support-
ing institutions, both inside and outside the government.335 As discussed in 
Section 4, South Korea established the Economic Planning Board (“EPB”) 
within the central government in 1961, which worked as the control tower 
for the development and implementation of development policies.336 The EPB 
coordinated with other government departments on policy measures relat-
ing to economic development for over three decades. It had authorities in 
personnel appointment and budget allocation concerning other government 
departments and agencies, which empowered the EPB to instruct and lead 
the entire government on the development and the implementation of eco-
nomic development policy.337 In addition to the EPB, the government also set 
up other financial institutions to support economic development, including 
the Korea Development Bank and the Korea Export-Import Bank, which 
provided loans for select industries and export credit respectively.338 Korea 
also launched and operated trade-support organisations, such as the Korea 
Trade Promotion Corporation (“KOTRA”), which supported exporters with 
access to overseas market information and business networks, and the Korea 
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International Trade Association (“KITA”), which promoted the interests of 
Korean traders and provided trade information to its members.339

In Taiwan, Industrial Development Bureau (“IDB”) played a similar role 
as South Korea’s EPB in the development of industrial policy. However, 
unlike the EPB, it was under the control of another ministry, the Ministry 
of Economic Affairs,340 and did not have a comparable institutional status 
and mandate as the EPB. The Executive Yuan, essentially the Cabinet of the 
Taiwanese government, was responsible for much of the top-level administra-
tion and coordination of the industrial policy.341 The Executive Yuan carried 
out two major functions in this context: firstly, the Executive Yuan consulted 
with the ministries and agencies that govern certain sectors in order to prom-
ulgate industry-specific regulation;342 and, secondly, it also administered and 
oversaw the development funds which have been created by various pieces 
of industrial legislation.343 The Ministry of Economic Affairs, a department 
of the Executive Yuan in charge of administering the economic development 
policy, oversaw administrative agencies such as the Industrial Development 
Bureau and the Bureau of Foreign Trade, and the state-owned enterprises.344

Singapore established the Economic Development Board (EDB) in 1961.345 
The EDB was in charge of promoting industry, encouraging investment, and 
facilitating economic development.346 Additionally, the EDB was empowered 
to take on any other function “conferred upon the Board under any writ-
ten law.”347 Thus, the EDB was tasked with managing the overall process 
of economic development348 and pursued a variety of development-related 
policy objectives, including investment promotion, consultancy services, 
and industrial training.349 Towards the end of the 1960s, however, some of 
the EDB’s functions were transferred to other agencies. For example, the 
financing functions of the EDB were transferred to the Development Bank of 
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Singapore (“DBS”), which became an independent body.350 The Jurong Town 
Corporation, a separate statutory board, was established to handle much of 
the industrial promotion functions.351 Despite this transfer of powers, the 
EDB remained responsible for administering key industrial promotion poli-
cies, including administering tax incentives, coordinating with ministries for 
industry-specific development, and optimising the regulatory framework for 
private enterprise in Singapore.352

Hong Kong, known to have adopted a laissez-faire policy for industri-
alisation, did not set up strong institutional frameworks, unlike the other 
NICs, for industrial promotion for much of its colonial period. The govern-
ment set up the Industrial Development Board in 1977 to plan and monitor 
local industries, but it was under the Office of the Financial Secretary whose 
responsibility was to oversee government expenditure, revealing a relatively 
weaker government’s commitment to the promotion of specific industries 
than the other NICs.353 Since the early 1990s, however, the government 
began to increase its efforts to promote the technological and technical 
capacity of Hong Kong’s manufacturing industry. For example, the govern-
ment set up the Industry and Technology Development in 1992, replacing the 
Industrial Development Board, to ensure Hong Kong’s speedy response to 
the fast-changing technological environment and to enhance the connection 
between industry and technology that was considered vital for industrial 
development in Hong Kong.354 In addition, Hong Kong Trade Development 
Council, which was set up in 1966, promoted trade and the service sector, 
exploring new export markets, providing information to local manufactur-
ers about overseas buyers, and cooperating with local producers to improve 
the quality and design of their products.355

2. Evaluation

The NICs adopted statutory devices to empower the government to promote 
industrial development through subsidisation and export promotion. The 
law in the NICs guided the path over which local industrial development 
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was sustained through continued export expansion and technological inno-
vation, leading to unprecedented economic development.356 The extent of 
direct industrial promotion by the state varied among the NICs as discussed 
above, but all of them monitored the development of industries and pro-
moted exports through effective institutions, although their institutional sta-
tus and forms also varied among the NICs. The NICs also made adjustments 
to their laws and institutional frameworks as their industrial and economic 
development progressed. The statutes enacted to promote specific industries 
were repealed or revised as those industries attained international competi-
tiveness and no longer required direct governmental support; and the institu-
tions that once controlled the national development and industrial policies, 
such as the EPB of South Korea, were also repealed and adjusted to the new 
economic environment.357 The NICs had both consistency in the implemen-
tation of laws and institutions when they were needed and flexibility to make 
adjustments when the latter were required, a rare combination of important 
qualities that led to historic success.

Another important legal and institutional feature of the NICs was the 
protection of property rights and economic freedom, and the reliability of 
the judicial system. The administrations of the NICs were largely authoritar-
ian (South Korea, Taiwan, and Singapore) or colonial (Hong Kong) for most 
of their rapid economic development (the 1960s through 1990s). Regardless, 
their laws, well-developed from the European civil law system (South Korea 
and Taiwan) and the common law system (Singapore and Hong Kong), sol-
idly protected property rights and the freedom of contract, which worked 
as an important economic incentive for private enterprises. Their judiciar-
ies, which were able to recruit elites from their societies, were largely effec-
tive and reliable and also relatively independent from interventions from the 
executive branch, at least over non-political matters and disputes concerning 
business.358 The authoritarian and colonial regimes of the NICs, which were 
not receptive to political challenges,359 respected the rule of law, at least in 
the economic and business sphere. They sought to implement development 
policies through law in relevant institutional frameworks.
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The success of the NIC was publicised around the world, and many other 
developing countries emulated development-facilitating laws and develop-
ment-supporting institutions adopted by the NICs. However, it did not lead 
to success for most of them.360 Adoption of pro-development laws and insti-
tutions from the NICs is not sufficient to guarantee success: other elements, 
such as regulatory design, regulatory compliance, and the quality of imple-
mentation, are essential. In many cases, the regulatory design was weak 
due to the lack of institutional support and failure to conform to socioec-
onomic conditions on the ground regulatory compliance was absent among 
the people, and the quality of implementation was low due to lack of state 
capacity and political will.361 The NICs, unlike many other developing coun-
tries, retained political leadership, whether authoritarian or colonial, that 
had strong interests in the economic development and implemented, over a 
period of time, consistent development policies and laws that may not have 
been immediately popular with their supporters and/or general populations 
due to the short-term sacrifices associated with the long-term investments 
(e.g., promotion of savings for economic development over short-term dis-
bursement of capital).362 Such effective political leadership, active compli-
ance by the public, and well-designed and flexible laws and institutions were 
the key factors in the NIC’s success.

Lastly, it should be noted that some of the key measures adopted by the 
NICs, such as export subsidies, would not be consistent with WTO law. 
As discussed above, the SCM Agreement prohibits export subsidies.363 The 
prohibition substantially restrains the policy space for developing countries 
and raises a need for regulatory reform that will enable developing coun-
tries to adopt export subsidies to promote industrial development. To this 
aim, I have proposed the “Development-Facilitation Subsidy” or “DFS” that 
can be considered in favour of developing countries under certain per-capita 
income thresholds.364 Under this scheme, developing countries are allowed to 
adopt otherwise prohibited or actionable subsidies in accordance with their 
per-capita income status.365 Since the objective of the DFS is to promote eco-
nomic development through export facilitation, it cannot be used to support 
exports from developing countries whose share in the export market is above 
certain thresholds, making them already competitive. Tariff measures, which 
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afford protection for domestic industries, can only be used under the current 
WTO law which requires tariff binding (GATT Article II). However, the 
substantially reduced tariffs through multilateral trade rounds also restrict 
the scope of tariff protection.366 Some of the other development measures 
adopted by the NICs, such as the provision of export credit and tariff rebate 
(for imported raw materials), would be consistent with WTO law.

V. indusTrial Policy of deVeloPed counTries: The 
u.s. case

A. Introduction

This section examines industrial policy adopted by a developed country, the 
United States. As the concept of ‘development’ and ‘law and development’ 
approaches are found to be relevant to address chronic economic problems 
in developed countries,367 as well as developing ones, state industrial pro-
motion by developed countries, such as the United States, is also relevant to 
the discourse of this article and covered by this section. As discussed at the 
beginning of this article, virtually all states apply industrial policy, whether 
or not the country in question references it as such.368 The United States is 
not an exception; as further discussed in this section, the United States has 
adopted state industrial promotion measures, including subsidies and trade 
measures. The U.S. government has adopted these measures through legal 
means, and a variety of institutions have been set up to administer the laws 
fostering industrial development. The recent trade measures by the

The United States to protect and promote relevant domestic industries, 
such as the steel and aluminium tariffs,369 have created a significant impact 
on international trade and a precedent that will be adversarial to the mul-
tilateral trade order under the auspices of the WTO that the United States 
worked to establish in 1995.370

366 Thus, the regulatory reform that provides some flexibility with tariff protection in favor of 
developing countries, such as the Development-Facilitation Tariffs (DFT), might be useful. 
Ibid.

367 See Lee (2019), supra note 249, 111-113.
368 See discussion supra, S. 1.
369 Proclamation 9705 of 8 March, 2018, Adjusting Imports of Steel into the United States 

and Proclamation 9704 of 8 March, 2018, Adjusting Imports of Aluminum into the United 
States (Federal Register vol. 83, no. 51, 15 March 2018) docs. 2018-11625 and 2018-11619, 
respectively.

370 See Yong-Shik Lee, “Three Wrongs Do Not Make a Right: The Conundrum of the U.S. 
Steel and Aluminum Tariffs” (2019) 18(3) World Trade Review 481.
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There is a deep historical root for the U.S. industrial policy in 1791, 
shortly after the independence from Britain, Alexander Hamilton advo-
cated for the use of subsidies and tariffs at Congress to support the emerging 
industries of the United States.371 For several decades since then, the United 
States remained largely an agrarian country, but in the late 19th century, 
industrialisation rapidly progressed in the United States, and along with 
it, the implementation of trade measures and subsidies. Abraham Lincoln 
adopted protectionist trade policies and implemented massive government 
investments in infrastructure, such as the transcontinental railroad.372 The 
tariff rates had gradually increased throughout the 19th century, and by the 
1930s, amid the Great Depression, the Smoot-Hawley Tariff Act pushed the 
U.S. tariffs among the highest in the world.373 The policies of the New Deal 
also increased government subsidies and investments to an unprecedented 
level.374 After the Second World War, when the United States had recovered 
from the Great Depression and had attained a dominant economic position 
in the world. It began to advocate free trade and the market economy with-
out government interventions, as reflected by the Washington Consensus,375 
However, it has also maintained, for decades, state industrial promotion pol-
icy as further discussed below.

B. Subsidies

Since the massive railroad subsidies in the 19th century,376 the United States 
has granted large amounts of subsidies to specific industries, such as steel, 
oil, and agricultural industries. Despite subsidy grants to specific industries, 
the overall policy structure is different from the one adopted by the NICs, 
which focused on centralised planning and high-profile government direc-
tion. The American industrial policy has instead adopted a “developmental 
network state,”377 which is oriented toward identifying technological needs 

371 Alexander Hamilton, “ Final Version of the Report on the Subject of Manufactures” 
(National Archives, 5 December 1791). <https://founders.archives.gov/documents/
Hamilton/01-10-02-0001-0007> [https://perma.cc/55T8-8YYU].

372 Robert D. Hormats, “Abraham Lincoln and the Global Economy” (2003) Harvard Business 
Review <https://hbr.org/2003/08/abraham-lincoln-and-the-global-economy#:~:tex-
t=And%20the%20success%20he%20and,opportunity%20to%20settle%20Western%20
lands> [https://perma.cc/3JQS-ESU3].

373 Trade Act of 1930, 19 U.S.C. §§ 1201-1641 (1930).
374 Robert H. Wade, “The Paradox of US Industrial Policy: The Developmental State in 

Disguise” in José Manuel Salazar-Xirinachs, Irmgard Nübler and Richard Kozul-Wright 
(eds.), Transforming Economies: Making Industrial Policy Work for Growth, Jobs and 
Development (International Labour Organization, 2014) 386-387.

375 See supra note 258 (for a discussion of the Washington Consensus).
376 Hormats (2003), supra note 372.
377 Fred Block, “Swimming Against the Current: The Rise of a Hidden Developmental State in 

the United States” (2008) 36(2) Politics and Society 169, 171.
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in the economy and coordinating the actions of different bodies conducting 
research through R&D subsidisation, to improve the quality of research, and 
accelerate the process of turning research breakthroughs into commercial 
applications and ultimately new technological products.378 For example, in 
1983, the government established the Strategic Computing Initiative (SCI).379 
The SCI was a ten-year program in which the government provided funding 
for research on key technological hurdles in the development of advanced 
computing technologies. The government provided initial research grants to 
a series of competing research groups and an additional subsidy to research 
groups that demonstrated success or promising results to commercialise 
those results.380 In another example, the government created SEMATECH in 
1987, a consortium of public research organisations and private technology 
firms which would support the development and improvement of semicon-
ductor technology in the United States.381

The United States has systematically granted subsidies through legal 
devices. For example, Congress legislated the Stevenson-Wydler Technology 
Innovation Act in 1980, which provided for supportive measures, including 
subsidy grants, to promote technological innovation.382 Under the Act, the 
Director of Office of Industrial Technology, appointed by the Secretary of 
Commerce, was tasked with identifying technological needs in American 
industry, finding areas that needed assistance in developing technology, sup-
porting the development of new technologies through subsidy grants, and 
improving coordination between industry and the Department of Commerce 
for the purpose of advancing technology.383 Research and development sup-
port has also been extended to small businesses. In 1982, Congress passed 
the Small Business Innovation Development Act.384 The Act required every 
federal agency with an R&D budget that exceeded $100 million per year to 
set up their own Small Business Innovation Research (“SBIR”) Program.385 
Each agency’s SBIR Program is then required to determine what kind of pro-
jects it will fund, issue solicitations for funding applications, select awardees 
for funding grants, and to make payments to the recipients of the funding.386

378 Ibid., 172-174.
379 Ibid., 181.
380 Ibid.
381 Ibid.
382 Stevenson Wydler Technology Innovation Act, 1980, 15 U.S.C. §§ 3710 – 3753 (1980).
383 Ibid. The Act also provides for the Centers for Industrial Technology to be set up in con-

junction with a host university or a non-profit organization and supported by both the 
Office of Industrial Technology and the National Science Foundation. Ibid.

384 Small Business Innovation Development Act, 1982, 15 U.S.C. § 638 (1982).
385 Ibid.
386 Ibid.
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C. Trade Measures

Since Hamilton proposed to use tariffs as a means to protect domestic indus-
tries in the United States, U.S. tariff rates gradually increased throughout 
the 19th century. They had become among the highest in the world with the 
enactment of the Smoot-Hawley Tariff Act in1930, increasing tariffs already 
at high levels by an average of 40% to 50%.387 The government reduced 
the tariff rates after the Second World War, and the establishment of the 
GATT in 1947, but has actively used “administered protection” authorised 
WTO law, such as countervailing duties (‘CVDs’) and anti-dumping meas-
ures, which are additional duties applicable against subsidised imports and 
against imports priced under “normal value.”388 The United States imposed 
more anti-dumping measures and CVDs than any other country, applying a 
total of 502 anti-dumping measures out of 3958 measures invoked around 
the world from 1995 to 2019389 and half the CVD measures (160 measures 
out of 320) applied during the same period.390 The United States justified 
the imposition of these measures in the name of restoring the “level playing 
field,”391 but these measures were an industrial policy measure as they are 
invoked to protect and promote the interests of domestic industries.

The recent controversial tariffs (“the steel and aluminium tariffs”) imposed 
by the Trump administration illustrate the nature of U.S. trade measures 
as an industrial policy. In March 2018, the Trump administration adopted 
trade measures that increased tariffs on steel and aluminium products by 
25 per cent and 10 per cent respectively, in addition to any duties already in 
place, including anti-dumping and countervailing duties.392 The U.S. govern-
ment justified the tariffs on the national security ground,393 under which tar-
iffs are permitted to protect essential security interests as per GATT Article 
XXI394 and section 232 of the Trade Expansion Act.395 However, a number 

387 Brady P. Priest, “Steel Tariffs: A Shining Example of the Tension Between Politics and 
Economics in the United States” (2002) 28(3) Brooklyn Journal of International Law 1025, 
1035 note 53.

388 For a further discussion of CVDs and anti-dumping measures, Lee (2016), supra note 252, 
84-125.

389 WTO, Anti-dumping Measures: Reporting Member vs Exporter 01/01/1995 - 31/12/2019 
<https://www.wto.org/english/tratop_e/adp_e/AD_MeasuresRepMemVsExpCty.pdf> 
[https://perma.cc/RKL5-HU7Y].

390 WTO, Countervailing Measures: by Reporting Member 01/01/1995 - 31/12/2019 <https://
www.wto.org/english/tratop_e/scm_e/CV_MeasuresByRepMem.pdf> [https://perma.cc/
T3C9-GPVH].

391 Lee (2016), supra note 252, 61-62.
392 Proclamations 9704 and 9705 of March 8, 2018, supra note 369.
393 Ibid.
394 GATT, Art. XXI.
395 As amended 19 U.S.C. §1862.
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of countries have criticised the U.S. steel and aluminium tariffs as lacking 
justification under GATT Article XXI for national security concerns and 
that those tariffs were adopted as a trade protection measure.396 The steel 
and aluminium tariffs are applied to all items of imported products of iron 
or steel as well as all entries of aluminium products, and the scope of prod-
ucts subject to the tariffs is excessively wide to justify any “essential secu-
rity interest.”397 These are the product areas in which the U.S. government 
had applied a number of anti-dumping measures and CVDs, and without 
any clear evidence justifying these extensive tariffs as an essential security 
interest, the steel and aluminium tariffs are likely another attempt for the 
protection and promotion of domestic industries for a commercial reason.398

D. Evaluation

Developed countries, as well as developing ones, have adopted industry 
policy measures promoting industrial development. The United States has 
adopted subsidies and extensive trade measures to promote the interests of 
its domestic industries. Compared to the policies of the NICs adopted during 
the early stages of their economic development, focusing on sectoral devel-
opment, the U.S. industrial policy after the Second World War has been 
characterised as a “developmental network state” more oriented on subsi-
dising R&D, facilitating coordination, and supporting the commercialisa-
tion of new technology.399 However, sectoral support remained in the areas 
such as agriculture and oil industries.400 The NICs have also transitioned 
into these types of more indirect support since the 1990s as their economies 
progressed into advanced economies based on a high level of technologies. 
The United States has also maintained extensive trade measures, which have 
been invoked despite international controversies about their justifications for 
the purpose of protecting domestic industries.401 Trade measures remain an 
important means of industrial policy today.

396 WTO, Disputes by Member <https://www.wto.org/english/tratop_e/dispu_e/dispu_by_
country_e.htm> accessed on 21 January 2019; United States – Certain Measures on U.S. 
Steel and Aluminum Products (United States – Steel and Aluminum Products), DS550, 
DS563, DS548, DS547, DS551, DS552, DS554, DS556, DS564, cited in Lee (2019), supra 
note 370, at 488, note 38.

397 Lee (2019), supra note 370, 482 notes 7,8.
398 Perhaps recognizing the weakness of its case, the United States argued that its claim under 

Article XXI is a self-judging matter, unreviewable by the WTO, but there is no support in 
WTO jurisprudence for this claim. For a further discussion, see Lee (2019), supra note 370, 
490-491.

399 See discussion supra, S. 4.2.
400 Ibid.
401 See discussion supra, S. 4.3.
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Vi. conclusion

This article has discussed state industrial promotion from legal and insti-
tutional perspectives. Scholars disagree on the efficacy of state industrial 
promotion and the role that a state must play in the economy. The recent 
theories, including the New General Theory of Economic Development, sug-
gest that state industrial promotion and the market economy are not nec-
essarily mutually exclusive and can lead to economic development. History 
has shown that the most successful developing countries, namely the NICs, 
adopted extensive state industrial promotion policies and lifted their econo-
mies from poverty to prosperity while maintaining a market economy. The 
success of the NICs has not been replicated in most of the other developing 
countries, and this article has discussed key factors that have led to the suc-
cess of the NICs and the failure of the others. There have been relatively 
fewer studies examining the interrelationship among law, institutions, and 
state promotion policy. This article has examined the laws and institutions 
that the NICs have adopted to promote industries. This examination sug-
gests that a policy alone does not lead to an anticipated outcome in eco-
nomic development and industrial promotion. Additional causal elements 
(presented recently by the General Theory of Law and Development402), such 
as regulatory design, regulatory compliance, and quality of implementation, 
are determinative in the impact of law on state industrial promotion.

This article has also examined the industrial policy of a developed coun-
try, the United States. The United States, under the Trump administration, 
has invoked its traditional trade measures in the form of extensive tariffs on 
imports from particular countries, such as China, and in specific product 
categories, such as steel and aluminium.403 It defends these tariff measures 
on the grounds of national security protection (in the case of steel and alu-
minium tariffs) and its right to curtail unfair trade practices (in the case of 
China). However, they are trade measures adopted for commercial reasons 
and for the protection and promotion of the U.S. domestic industries.404 To 
the extent that the tariff measures benefit the domestic industries, the meas-
ures qualify as state industrial promotion. The concern is that U.S. trade 
protectionism has triggered retaliatory measures from the other exporting 
countries, and this practice poses a danger of destabilising the international 
trading system.405

402 Lee (2017), supra note 255.
403 Lee (2019), supra note 370.
404 Ibid.
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The development paths adopted by the NICs and the United States exhibit 
differences in approaches. While some NICs have adopted laws and institu-
tions that directly support specific industries, the United States has adopted 
more indirect means of support, such as R&D support. However, a deeper 
examination has revealed that the development policies adopted by the United 
States, particularly in the early stages of economic development, share com-
monalities with the policies adopted by the NICs, such as tariff protection. 
In contrast, the NICs, in the later stages of economic development, have also 
shifted their policies into more indirect support as has been adopted by the 
United States, as their economies mature into advanced ones and their indus-
tries become competitive. Thus, this transition (in both United States and the 
NICs) suggests for developing countries today that direct sectoral support, 
such as subsidies and tariff protection targeting specific industries, could be 
effective. In contrast, more indirect support, such as R&D support across 
the board, could be more effective in later stages. The current prohibition 
in WTO law, such as the prohibition on export subsidy, raises a concern 
for developing countries that wish to adopt the former type of development 
policies and necessitates regulatory reform.406

406 Lee, supra note 252.


