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Abstract The UN Sustainable Development Goals (SDGs) and 
their explicit reference to the WTO treaties offer a new incentive 
to rethink the regulatory structure of Special and Differential 
Treatment (SDT) and the scope of the General Exceptions in WTO 
law. Among others, the SDGs aim at overcoming the negative 
side-effects of massive structural change in the global market in 
recent years. Negative side-effects of international trade – such 
as the pollution of the climate and the environment, exhaustion 
of natural resources, dangerous working conditions, along with a 
rise in inequality, among others – are enabled by WTO law to the 
extent that WTO law explicitly rules environmental and human 
rights standards as being outside of its scope. In this article, 
we therefore analyse the role of WTO law in contributing to 
inequality between and within states – and its ability to embrace 
a (partial) cure. In particular, we address the extent to which 
the promotion of SDGs qualifies under the general exceptions 
in GATT and GATS, and whether SDGs are able to strengthen 
SDT by clarifying the scope of regulatory flexibility. We conclude 
that otherwise inconsistent policies strictly aimed at achieving 
SDGs will in all likelihood qualify under the general exceptions. 
Furthermore, SDGs can indeed provide guidance with regard to 
the meaningful regulatory scope of SDT provisions. However, 
given the vague, general language of SDGs and the consistent 
uncertainty with regard to a new trade model for sustainable 
development, sustainable trade policy ultimately depends on the 
willingness of the international community to explore the specific 
normative content of SDGs through implementation in practice.
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i. inTroducTion

About two-thirds and therewith the majority of WTO members are devel-
oping or least-developed countries (LDCs). Contrary to other international 
organisations,407 the votes of all members of the WTO – whether LDC or 
industrialised – have the same weight: decisions are taken by consensus.408 
While the political reality of differing economic and political strength cer-
tainly impacts decisions taken by the WTO,409 it is nevertheless remarka-
ble that the WTO’s organisational structure treats developing countries as 
full members, on equal footing with industrialised members. Consequently, 

407 E.g. the UN has a two chamber system with the Security Council and its permanent mem-
bers; the weight of the vote depends on the money transferred to the organisation both 
within the IMF and the World Bank, which marginalizes the vote of developing countries.

408 See Agreement Establishing the World Trade Organisation, Art. IX.
409 See for a critical note on the consensus decision making: Richard H.Steinberg, “In the 

Shadow of Law or Power? Consensus-Based Bargaining and Outcomes in the GATT/
WTO” (2002) 56(2) International Organisation 339-374.
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developing countries have a decisive power in shaping all decisions taken by 
the WTO today.410

In balance for the equal rights and treatment, the WTO provides neither 
financial support nor permanent exemptions from legal obligations to devel-
oping countries. Nonetheless, the obligations of developing countries have 
been eased to some extent in comparison to industrialised members of the 
WTO. For instance, developing countries are typically offered longer time 
frames for meeting their legal obligations, in addition to administrative and 
technical assistance. Hence, the WTO treaties reflect their concern about 
difficult economic and social circumstances by providing for additional flex-
ibility – the aim being to facilitate trade liberalisation in these poorer coun-
tries which are suffering from economic insecurity and a weak institutional 
environment.411

Munin states that this reflects the principle of teaching developing coun-
tries how to fish, rather than sending them the fish.412 While this is one pos-
sible view and a conceptual explanation of the legal status of developing 
countries within the WTO, arguably, the equal treatment as manifested by 
the WTO is also a strong commitment to the concept of free trade, which 
in theory should be more efficient in alleviating poverty than any form of 
foreign aid.413 Seen this way, demanding equal rights and obligations from 
developing countries is in their interest: structural adjustment, a trade- and 
competition-friendly policy, and the sheer power of economic activity should 
have a sustainably positive impact on economic growth in the poorer coun-
tries of this world.414

This assumption, is however deeply embedded in the overall structure of 
all of the WTO treaties,415 originates from a perhaps outdated understanding 

410 It has been observed that developing countries used to be reluctant or unsuccessful with 
respect to shaping the decisions within the WTO in the past. This may have changed, given 
that developing countries are now organised in interest groups and manage to exert con-
siderable pressure on industrialised countries. See also Faizel Ismail and BrendanVickers, 
“Towards fair and inclusive decision-making in the WTO Negotiations” in Carolyn Deere 
Birkbeck (ed.), Making Global Trade Governance Work for Development: Perspectives 
and Priorities from Developing Countries (Cambridge University Press, 2011) 461-485, 
478.

411 See e.g., Alexander Keck and Patrick Low, “Special and Differential Treatment in the WTO: 
Why, When and How?” (2004) Staff Working Paper ERSD-2004-03, WTO, Geneva.

412 Nellie Munin, Legal Guide to GATS (Alphen aan den Rijn: Kluwer Law International, 
2010) 323.

413 See e.g., Oliver Morrissey, “Aid or Trade, or Aid and Trade?” (2006) 39(1) Australian 
Economic Review 78-88.

414 See e.g., Alan L.Winters, ‘Trade Liberalisation and Economic Performance: An Overview’ 
(2004) 114(493) The Economic Journal F4-F21.

415 See also Gene M. Grossman and HenrikHorn, “Why the WTO? An Introduction to the 
Economics of Trade Agreements” in Henrik Horn and P. C. Mavroidis (eds.), Legal and 
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of the role of trade liberalisation in alleviating poverty: as it turns out, global 
trade and competition alone do not suffice to lessen inequality between and 
within states. Rodrik famously identified the social and environmental draw-
backs of economic globalization as the “Globalization Paradox”:416

The reality is that we lack the domestic and global strategies needed to 
manage globalisation’s disruptions. As a result, we run the risk that the 
social costs of trade will outweigh the narrow economic gains and spark an 
even worse globalisation backlash.

One prominent instrument of addressing the drawbacks of economic 
globalisation, particularly for developing countries and LDCs, are the more 
recently established UN Sustainable Development Goals (SDGs).417 Some 
SDGs specifically refer to the role of international trade regulation, while 
others clearly cannot be achieved without creating an impact on trade and 
global value chains as a side-effect.418

In this article, we therefore analyse the role of WTO law in contributing 
to inequality between and within states – and its ability to embrace a (par-
tial) cure. We first explain in more detail, why the regulatory framework of 
Special and Differential Treatment (SDT) at the WTO has not achieved its 
intended goal. We then move on to analyse to what extent the regulatory 
logic of non-discrimination in WTO law originates in a trade model which 
has since been disproved. We suggest that with the introduction of the SDGs 
a new trade model has emerged and analyse its potential for mending the 
gap between the principle of non-discrimination in WTO law and achieving 
inter- and intra-generational equity. In particular, we address the extent to 
which the promotion of SDGs qualifies under the general exceptions in GATT 
and GATS, and whether SDGs are able to strengthen SDT by clarifying the 
scope of regulatory flexibility. We conclude that otherwise inconsistent poli-
cies strictly aimed at achieving SDGs will, in all likelihood, qualify under the 

Economic Principles of World Trade Law (Cambridge University Press, 2013) 9-67; 
Sungjoon Cho, The Social Foundations of World Trade: Norms, Community, and 
Constitution (Cambridge University Press, 2015) 13-15.

416 Dani Rodrik, The Globalization Paradox: Democracy and the Future of the World 
Economy (W.W. Norton & Company 2011) 88.

417 See United Nations, Transforming Our World: The 2030 Agenda for Sustainable 
Development, (2015) A/RES/70/1.

418 Trade is seen as an engine for inclusive economic growth and poverty reduction; specif-
ically, Goal 17 emphasizes the importance of multilateral trade rules, while other Goals 
refer to trade measures in the pursuit of ending hunger, ensuring healthy lives, promoting 
decent work, reducing inequalities and regulating fisheries subsidies (Goals 2, 3, 8, 10 
and 14). See also Bernard Hoekman, “Trade and the Post-2015 Development Agenda” 
in Matthias Helble and Ben Shepherd (eds.), Win-Win. How International Trade Can 
Help Meet the Sustainable Development Goals (Asian Development Bank Institute, 2017) 
32– 57.
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general exceptions. Furthermore, SDGs can indeed provide guidance with 
regard to meaningful regulatory scope of SDT provisions. However, given 
the vague, general language of SDGs and the consistent uncertainty with 
regard to a new trade model for sustainable development, sustainable trade 
policy ultimately depends on the willingness of the international community 
to explore the specific normative content of SDGs through implementation 
in practice.

ii. WTo laW and The challenge of inequaliTy

The 1990s Washington Consensus419 – based among others on the presump-
tion of a so-called “trickle-down effect”420 – was inspired by the success 
of the GATT 1947 and built on the WTO and the regulatory framework 
it had established in the global market by that time. Meanwhile, both the 
Washington Consensus and the subsequent Post-Washington Consensus 
have either been proven wrong or were abandoned by other international 
institutions and development economists,421 while the conceptual origins of 
the WTO treaties remain unchanged. The resulting discrepancy between the 
multilateral effort of the WTO to reduce global inequality by means of com-
petition and trade liberalisation and the multilateral effort by the UN, the 
World Bank, and the IMF to establish a level playing field between industri-
alised and developing countries, is harmful for the overall prospect of sus-
tainable development.

That the regulatory basis of world trade remained unchanged despite 
evidence suggesting a regulatory oversight with regard to the promotion of 
economic growth in developing countries does not constitute a mistake – the 
agenda for the Doha Development Round at the WTO (in parallel with the 
emergence of the so-called Post-Washington Consensus) specifically meant 

419 The ten prescriptions of the ‘Washington Consensus’ are summarized in John Williamson, 
“A Short History of the Washington Consensus” in Narcís Serra and Joseph E. Stiglitz 
(eds.), The Washington Consensus Reconsidered: Towards a New Global Governance 
(Oxford University Press 2008) 14-30, 16-17.

420 For more information, see e.g., Daphne T. Greenwood and Richard P.F. Holt, “Growth, 
Inequality and Negative Trickle Down” (2010) 44(2) Journal of Economic Issues, 403-410; 
Michael P. Todaro and Stephen C. Smith, Economic Development (13th edn., Pearson 
2020).

421 See e.g., Robert K. McCleery and Fernando De Paolis, “The Washington Consensus: A 
Post-mortem” (2008) 19(5-6) Journal of Asian Economics 438-446; Era Dabla-Norris, 
Kalpana Kochhar, Frantisek Ricka, Nujin Suphaphiphat, Evridiki Tsounta, Causes and 
Consequences of Income Inequality: A Global Perspective (International Monetary 
Fund, 2015); Ali Burak Güven, “Whither the Post-Washington Consensus? International 
Financial Institutions and Development Policy Before and After the Crisis” (2018) 25(3) 
Review of International Political Economy 392-417.
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to address this issue, however, as is well-known, negotiations have not yet 
yielded substantial results to date.422 On the contrary, the multilateral WTO 
system is in substantial distress in 2021 following the inability to prevent the 
so-called ‘trade-war’ initiated by the US in 2017, the dismantling of the WTO 
Appellate Body in 2019, and finally the Covid-19 pandemic in 2020/21.423

A. Origins of Special and Differential Treatment

While the concept of free trade is fundamentally based on equal treatment 
of everyone involved in it, claims started early – referring to Aristotle among 
others – that equal treatment is only valid as long as it involves equally strong 
economies. Most-favoured Nation (MFN) treatment, the core of equal treat-
ment in the free trade regime, was not seen as a suitable principle for trade 
regulation involving countries of highly unequal economic strength.424

In the – initially successful – attempt to accommodate the different levels 
of economic development in the WTO, the concept and philosophy of pro-
gressive liberalisation was introduced in the early GATT in 1947. Subsequent 
rounds of multilateral trade negotiations then served the purpose of ‘pro-
gressively and individually’ lowering tariff rates. Both market access and 
domestic needs of protection were taken into account in this process, as well 
as needs of social and economic development.425 This avenue was supported 
by all of the initial 25 Members of GATT 1947, including 11 developing 
countries. They all agreed on the potential gains from multilateral trade, 
assuming that ‘they identified the sectors in which they had comparative 
advantage’.426 Cottier writes in this context:427

422 Cho (n 9), 17; see also Alfredo Saad-Filho, “Growth, Poverty and Inequality: From 
Washington Consensus to Inclusive Growth” (2010) UN Department of Economic and 
Social Affairs (DESA) Working Paper No. 100 <https://www.un.org/esa/desa/papers/2010/
wp100_2010.pdf > accessed 16 January 2021.

423 See e.g., Joost Pauwelyn, “The WTO 20 Years On: ‘Global Governance by Judiciary’ 
or, Rather, Member-driven Settlement of (Some) Trade Disputes Between (Some) WTO 
Members?” (2017) 27(4) 1119-1126 European Journal of International Law 1121-2; 
Charlotte Sieber-Gasser, “Please, Reboot – Small Economies and the WTO Appellate 
Mechanism in Times of Trade War and COVID-19”, (2020) SSRN <https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3692352> accessed 1 November 2020.

424 Torsten Eberhard, Diskriminierende Gleichbehandlung von Entwicklungsländern in 
der WTO?: Enabling Clause und die Allgemeinen Präferenzsysteme auf dem Prüfstand 
(Mendel Verlag, 2008) 92–93.

425 Thomas Cottier, “From Progressive Liberalization to Progressive Regulation in WTO 
Law” (2006) 9(4) Journal of International Economic Law 779-821, 779.

426 Edwini Kessie, “The Legal Status of Special and Differential Treatment Provisions under 
the WTO Agreements” in G.A. Bermann and P.C. Mavroidis (eds.), WTO Law and 
Developing Countries (Cambridge University Press, 2007) 12-35, 16.

427 Cottier supra note 425, 781.
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It is, therefore, not astonishing that the basic rules relating to progressive 
liberalisation per se do not need to take recourse to the concept of special 
and differential […] treatment for [developing countries]. The same rules can 
apply to all Members alike as results can be tailored, taking into account 
highly diverging levels of development.

In the early 1950s, a number of newly independent developing countries 
joined the GATT, and challenged the treatment of developing countries as 
equal partners under the GATT:428

Most of these countries challenged the very basis on which the GATT 
was built; that is, as a rules-based, non-discriminatory multilateral trading 
system. They argued that it was not realistic to expect newly independent 
countries with fragile economies to compete on a level playing field with 
established industrial countries at that time.

Subsequent pressure from developing countries and later also the 
UNCTAD first led to a number of specific measures of Special and Differential 
Treatment (SDT) and later to the adoption of Part IV of the GATT, which 
was entitled ‘Trade and Development’. These changes formalised the accept-
ance of the non-reciprocity principle ‘under which developed countries gave 
up their right to ask developing countries to offer concessions during trade 
negotiations’.429 Finally, introducing the ‘Enabling Clause’ during the Tokyo 
round placed SDT at the core of the GATT system, and created a permanent 
legal basis for a variety of measures that ought to support and protect devel-
oping economies.

Before the Uruguay round, however, the majority of developing countries 
came to question the effectiveness of the different SDT provisions. They real-
ised that substantial market access to developed countries would by far out-
number the gains from SDT.430 As developed countries were, however, not 
prepared to offer substantial commitments in market access and national 
treatment in sensitive sectors crucial to economic prospects in developing 
countries, the concept of SDT was held on-to as a means to balance inequal-
ities of the world trading system. Finally, on completing the Uruguay round, 
SDT was firmly anchored across the board in WTO law.431

428 Kessie supra note 426, 16-7.
429 Kessie supra note 426, 18.
430 Kessie supra note 426, 21; see also Bernard Hoekman, “Operationalizing the Concept of 

Policy Space in the WTO: Beyond Special and Differential Treatment” (2005) 8(2) Journal 
of International Economic Law 405-424, 410-1.

431 Cottier supra note 415, 784; Hoekman supra note 430, 421-4.
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The majority of the SDT provisions are to be found in the agreements of 
the Uruguay Round and the number of SDT provisions is high, as pointed 
out by Lee (2011):432

One hundred and forty-five such provisions are scattered throughout 
WTO agreements, understandings, and GATT articles, among which twen-
ty-two are applied exclusively to LDCs.

SDT provisions in WTO law provide for different flexibilities and prefer-
ences for developing countries and LDCs. Provisions and flexibilities gener-
ally refer to developing countries, which encompasses the group of LDCs. 
A smaller number of additional provisions explicitly provide preferences to 
the LDC group. In 1997, the ‘twin track approach’ was adopted regarding 
SDT.433 This approach consists of one track seeking to support LDCs with 
flexibilities in their commitments to market liberalisation, and of another 
track encouraging developed countries to increase commitments regard-
ing market access for and technical assistance to LDCs, and was further 
expanded in the Trade Facilitation Agreement in 2014.434

However, it is generally acknowledged that SDT so far has not fully 
achieved the intended results. For instance, while the initial UN list of LDCs 
was composed of 25 countries in 1971, the number of LDCs has nearly dou-
bled since (from 25 in 1971 to 47 in 2020).435 Furthermore, of the 47 LDCs, 
36 are members of the WTO, with eight more negotiating to join. However, 
membership in the WTO does not appear to have resulted in substantial 
welfare improvements for LDCs – in four decades, only five countries grad-
uated from the status of LDC (Botswana in 1994, Cape Verde in 2007, the 
Maldives in 2011, Samoa in 2014, and Equatorial Guinea in 2017).

432 Lee, Yong-Shik, “Law and Development for Least-Developed Countries: Theoretical Basis 
and Regulatory Framework for Microtrade” in Y-S. Lee, G.N. Horlick, W-M. Choi and T. 
Broude (eds.), Law and Development Perspective on International Trade Law (Cambridge 
University Press, 2011) 7–28, 8. 

433 WTO High-Level Meeting on Integrated Initiatives for Least-Developed Countries’ Trade 
Development, Note on the Meeting (26 November 1997) WT/LDC/HL/M/1.

434 Constantine Michalopoulos, “Trade and Development in the GATT and WTO: The Role 
of Special and Differential Treatment for Developing Countries” (2000) Working Paper, 
World Bank 22; Trade Facilitation Agreement (TFA) WT/L/940, 28 November 2014, 
which establishes technical assistance for the benefit of low income countries.

435 UN Office of the High Representative for the Least Developed Countries, Landlocked 
Developing Countries and Small Island Developing States (UN-OHRLLS)<https://www.
un.org/ohrlls/>accessed 30 October 2020.



90 The IndIan Journal of InTernaTIonal economIc law Vol. XIII

B. Flaws in the WTO-System and Suggestions How to Mend 
it

In addition, the group of developing countries in the WTO encompasses 
some relatively advanced economies such as Singapore, Israel, or Chile. De 
jure, there is no doubt that SDT treatment is available to these economies. 
De facto, however, it is in some cases questionable whether SDT applies to 
the right group of countries. In a way, this contradicts the very idea of SDT 
and therewith risks eroding the whole concept. Hoekman, Michalopolous 
and Winter (2003) therefore suggested introducing an ‘LDC+’ group, which 
would capture those countries in need of SDT, but exclude the countries 
which are in fact better off by assuming full responsibilities under WTO 
law.436 They argue that the fewer countries that are eligible for SDT, the more 
substantial the concessions are likely to be.437

Others suggest country-specific evaluations, which would result in tai-
lored packages of individual commitments, temporal exemptions and tech-
nical assistance for each developing country in the WTO.438 Other ideas are 
rather concerned with a country’s capabilities of implementing and enforcing 
WTO law and suggest that the criteria of who qualifies for SDT should be 
redefined depending on a threshold specific to the application of individual 
rules. General pre-defined economic needs would, following this idea, auto-
matically identify the countries eligible for and most likely to benefit from 
SDT.439 Many more suggestions on how to fix the gap between the de jure 
system of SDT and the de facto outcome have been put forward in recent 
years.440 One of the more recent suggestions is to rethink the concept of 
single undertaking. In a way, this could replace the current SDT system and 
allow for more of a ‘pick and choose membership’ in the WTO for those 
countries that cannot afford to, or are not yet capable of complying with the 
entire body of WTO law.441

436 Bernard Hoekman, Constantine Michalopoulos and Alan L. Winters, “More Favorable 
and Differential Treatment of Developing Countries: Towards a New Approach in the 
World Trade Organization” (2003) World Bank Policy Research Working Paper, World 
Bank, 5.

437 Ibid., 27.
438 E.g., Susan Prowse, “The Role of International and National Agencies in Trade-related 

Capacity Building” (2002) 25(9) The World Economy 1235-1261.
439 E.g., Christopher Stevens, “The Future of Special and Differential Treatment (S&D) for 

Developing Countries in the WTO” (2002) Institute of Development Studies Working 
Paper 163; Keck and Low supra note 411.

440 See for an overview also Hoekman supra note 430.
441 See e.g., Cottier supra note 425; Philippe I.Levy, “Do We Need an Undertaker for the 

Single Undertaking? Considering Angles of Variable Geometry” in S.J. Evenett and B.M. 
Hoekman (eds.), Economic Development and Multilateral Trade Cooperation, (The 
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Cottier follows a similar logic by introducing the concept of graduation 
to WTO law: taking into account the different levels of development in the 
structure and content of the rules themselves would enable a return to the 
concept of progressive liberalisation and the equal application of single, uni-
form rules to all members. This would allow abandoning the relatively tiring 
debate about how to define and depict different groups of countries based on 
their respective level of development. Rather than opting out of obligations, 
the concept of graduation aims at gradually phasing in. WTO law would, 
thus, serve as the basic regime defining the manner and direction of regu-
latory development and trade liberalisation, but countries’ individual social 
and economic level of development would be factored in as determinant of 
the individual speed of liberalisation and commitment.442

Strikingly, the issue of re-thinking the concept of SDT and the pursuit 
of ideas brought forward by the pre-cited authors have largely disappeared 
from scholarly publications after 2005. Thus, we are left today with not 
much more than the insight that the legal position of developing countries in 
the WTO needs to be reconsidered and that the specific measures targeting 
at helping developing countries and LDCs to participate in and gain from the 
global market have so far not led to the results that were intended.443

iii. un susTainable deVeloPmenT goals and Trade 
Policy

More recently, the SDGs and their explicit reference to the WTO treaties offer 
another incentive to rethink the regulatory structure of SDT. Among others, 
the SDGs aim at overcoming the negative side-effects of the recent years 
of massive structural change in the global market.444 Negative side-effects 
of international trade – such as the pollution of climate and environment, 
exhaustion of natural resources, dangerous working conditions along with 
a rise in inequality, among others – are enabled by WTO law to the extent 
that WTO law explicitly rules environmental and human rights standards 

World Bank/Palgrave Macmillan, 2006) 417-438; Andrew Cornford, “Variable Geometry 
for the WTO: Concept and Precedents” (2004) Discussion Paper, UNCTAD.

442 Cottier supra note 425.
443 See also Joost Pauwelyn, “The End of Differential Treatment for Developing Countries? 

Lessons from the Trade and Climate Change Regimes” (2013) 22(1) Review of European 
Comparative & International Economic Law 29-41.

444 See also Andrew D. Mitchelland Neha Mishra, “Data at the Docks: Modernizing 
International Trade Law for the Digital Economy” (2018) 20(4) Vanderbilt Journal 
of Entertainment & Technology Law 1073-1134; R. Wilkinson, “Past as Global Trade 
Governance Prelude: Reconfiguring Debate about Reform of the Multilateral Trading 
System”, (2018) 39(3):418-436 Third World Quarterly; Cho supra note 415, 1-43.
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as being outside of its scope,445 while at the same time the aforementioned 
SDT failed to deliver the intended power balance in global competition. The 
resulting global ‘race-to-the-bottom’ in non-product related production and 
processing methods (npr-PPMs),446 negatively affects the environment, the 
climate and labour in developing countries and LDCs in particular, and has 
been identified as one of the critical challenges of our time.447 In order to 
overcome the identified regulatory challenges and the perhaps misleading 
regulatory incentives also in the WTO treaties, SDGs promote an integrative 
agenda which simultaneously pursues ecological, social and economic goals. 
UN members are therefore instructed to readjust their trade policies in line 
with the SDGs. Hence, even if WTO law continues to not make an explicit 
reference to the SDGs, these laws are indirectly having an impact on WTO 
members’ trade policy choices.

A. Origins of the UN Sustainable Development Goals

The unprecedented industrial acceleration in the mid-20th century led to an 
equally unprecedented depletion of natural resources. In reaction to this, the 
UN Stockholm conference adopted in 1972 the ‘Declaration of the United 
Nations Conference on the Human Environment’ (Stockholm Declaration).448 
The Declaration served as the foundation of synthesising economic and trade 
considerations. In light of the diverging views among UN members on the 
environmental impact of trade, the Stockholm Declaration aimed at creating 
a common outlook by adopting broad policy goals rather than detailed nor-
mative positions. As a diplomatic conference declaration, it was not formally 
binding but was signed by all parties of the UN. Notable non-ratifying states 

445 See e.g., Steven Bernstein and Erin Hannah, “Non-State Global Standard Setting and 
the WTO: Legitimacy and the Need for Regulatory Space” (2008) 11(3) Journal of 
International Economic Law 575, 590-592.

446 See e.g., Bernard Hoekman, “Proposals for WTO Reform: A Synthesis and Assessment” 
(2011) Policy Research Working Paper 5525, The World Bank; C. R.Conrad, Processes 
and Production Methods (PPMs) in WTO Law: Interfacing Trade and Social Goals 
(Cambridge University Press, 2011).

447 See Rodrik supra note 416; J.A. Haley, “Did Trade Liberalization Go Too Far? Trade, 
Inequality and Unravelling the Grand Bargain” (2018) CIGI Papers No. 168, Centre for 
International Governance Innovation; S. L.Wind, “The Decline of Manufacturing in the 
U.S. Economy: Impacts of China’s ‚Trade Shock’, Trump’s Protectionist Tariffs, and the 
Drivers of Manufacturing Job Losses” (2017) SSRN<https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2919986> accessed on 16 January 2021; M. Auerback, Explaining the 
Rise of Donald Trump’ (2017) 78(54-61) Real-World Economics Review; Colin Crouch 
Post-Democracy (Polity 2004); Joseph Stiglitz, Globalization and Its Discontents (Norton 
2002).

448 Stockholm Declaration on the Human Environment in Report of the United Nations 
Conference on the Human Environment UN Doc.A/CONF.48/14.
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include the United States of America, Israel, Malaysia, and Italy.449 However, 
the Declaration had only limited success with a number of global environ-
mental challenges remaining unattended to. The most prominent of these 
challenges was how to reduce poverty in low-income countries through a 
more productive and industrialized economy without, in the process, exacer-
bating the global and local environmental burdens.450 While environmental 
threats in the form of pollution, acid rain, deforestation and desertification, 
the destruction of the ozone layer continued to grow, neither high-income 
countries in the North nor low-income countries in the South were willing 
to substantially readjust their economic and trade policies.451

It was to provide solutions to these challenges that the UN initiated in 1983 
the independent ‘World Commission on Environment and Development’ 
(WCED). The role of WCED was to unite countries in the pursuit of sus-
tainable development.452 In 1987, the WECD then published the ‘Brundtland 
Report’ (“Our Common Future”).453 This report is considered seminal espe-
cially in its linking of the economy, society and the environment and thereby 
putting ‘development’, a traditionally economic and social goal, and ‘sus-
tainability’, an ecological goal, together to devise a new development model 
– that of ‘sustainable development’. It defined sustainable development as 
“development that meets the needs of the present without compromising 
the ability of future generations to meet their own needs”.454 According to 
Baker, this conception of sustainable development is based on John Rawls’ 
‘A Theory of Justice’,455 since the most important stakeholders in sustainable 
development are the future generations: they have to bear the consequences 
of unsustainable living in the present.456 In Rawls’ conception, economic 
development is not an end in itself. Accordingly, he argues for equity in the 
distribution of basic social goods, such as liberty and opportunity, income 
and wealth, and social respect, both in the sense of intra-generational and 
inter-generational equity. Intra-generational equity aims to eliminate the 

449 UN Environment Programme “Status of Ratifications of the Stockholm Convention” 
(Stockholm Convention, 2020) <http://chm.pops.int/Countries/StatusofRatifications/
PartiesandSignatoires/tabid/4500/Default.aspx> accessed 21 November 2020.

450 Paolo Galizzi, “From Stockholm to New York, via Rio and Johannesburg: Has the 
Environment Lost its Way on the Global Agenda?” (2005) 29(5) Fordham International 
Law Journal 976.

451 Ibid., 968.
452 Ibid., 969.
453 UN General Assembly, Report of the World Commission on Environment and Development: 

note by the Secretary-General (1987) A/42/427.
454 Ibid., 46.
455 John Rawls, A Theory of Justice (Belknap Press, Cambridge MA 1971).
456 Bryan G. Norton, “Sustainability: A Philosophy of Adaptive Ecosystem Management” 

(2005) 16(2), 272-277; Susan Baker, Sustainable Development ( 2nd edn., London/New 
York, 2016) 80.
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existing inequalities in the present society – such as economic, political and 
social differences. Common examples may include differences based on 
the economy like rich and poor, or societal features such as different races, 
castes. An expanded understanding thereof encompasses also the preserva-
tion of the range of choices available to future generations to pursue their 
own conceptions of the good,457 and is therewith linked to inter-generational 
equity. Inter-generational equity is harmed when resources normatively 
belonging to the future generations are utilized ahead of their time by the 
previous generations, leading to the depletion of resources for the upcoming 
generations. Common examples include the use of non-renewable resources 
such as petroleum, coal, gas, etc., or the excessive use of renewable resources 
such as trees.458

Soon after the publication of the ground-breaking Brundtland Report in 
1992, the UN Earth Summit took place in Rio de Janeiro. It was here that the 
UN Declaration on Environment and Development (Rio Declaration) and 
the Agenda 21 were adopted.459 The Rio Declaration emphasized in particu-
lar the integral role of the environment in development.460 The Rio Summit 
was well-attended by world leaders and was widely celebrated. However, 
its implementation suffered due to a lack of political engagement461 and the 
conceptual shortcoming of laying too much emphasis on environmental 
development.462

These shortcomings were addressed in subsequent UN conferences and 
summits which served as “reviews of progress”. Ultimately, the UN General 
Assembly found in 1997 that the overall trend of sustainable development 
had declined since the Rio Summit in 1992.463 In light also of developing 

457 Gail E. Henderson, “Rawls & Sustainable Development” (2011) 7(1)McGill International 
Journal of Sustainable Development Law and Policy / Revue Internationale De Droit Et 
Politique Du Développement Durable De McGill 1-31.

458 Same concept also discussed by various philosophers, such as Emanuel Kant or Edmund 
Burke, Baker supra note 456 48.

459 UN General Assembly, Rio Declaration on Environment and Development (1992) A/ 
CONF.151/26 (vol I) and Agenda 21: Programme of Action for Sustainable Development: 
Rio Declaration on Environment and Development: Statement of Forest Principles A/
CONF.151/26/REV.1 (VOL.I).

460 Günther Handl, “Declaration of The United Nations Conference on the Human 
Environment (Stockholm Declaration), 1972 and the Rio Declaration on Environment 
and Development, 1992” (2012) United Nations Audiovisual Library of International Law 
<https://legal.un.org/avl/pdf/ha/dunche/dunche_e.pdf> accessed 13 November 2020, 1.

461 Carl Bruch, Scott Schang et al., Environmental Rule of Law: First Global Report 
United Nations Environment Programme <https://wedocs.unep.org/bitstream/han-
dle/20.500.11822/27279/Environmental_rule_of_law.pdf?sequence=1&isAllowed=y” \t 
“_blank> accessed 21 November 2020.

462 Handl supra note 460 (n 54) 3.
463 Kassa Teshager Alemuand Abebe Alebachew, Handbook of Research on Sustainable 

Development and Governance Strategies for Economic Growth in Africa (IGI Global 
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countries’ shifting focus to social and economic development, it was decided 
that the Rio Declaration needed to be renegotiated.464 Hence, in 2002, at 
the UN World Summit on Sustainable Development, the UN Millennium 
Declaration and the UN Millennium Development Goals (MDGs) (a global 
action plan in the form of 27 non-binding principles) were adopted.465

The MDGs sought to fight against poverty and its many manifestations 
such as hunger, disease, unmet schooling, gender inequality, and environ-
mental degradation by means of quantitative global targets to be achieved 
within a specific period of time.466 While these goals seemed ambitious at the 
time, many of them were indeed achieved by 2015. For instance, develop-
ing countries cut the poverty rate by half until 2010.467 Given the quantita-
tive nature of the goals (e.g. “to halve the proportion of people whose daily 
income is less than $1.25”, or “to halve the proportion of individuals suffer-
ing from hunger in the period between 1990 and 2015”), achieving most of 
the MDGs is largely attributable to the impressive economic development in 
China since 2002.468 Nevertheless, the fact that the MDGs became the focus 
of global policy debates and national policy planning around the world,469 
clearly contributed to their overall success rate.

However, since the MDGs adopted a largely top-down approach to sus-
tainable development (the UN Millennium Declaration was ratified around 
the same time as the Post-Washington Consensus emerged), they excluded 
the involvement of local authority and other non-state stakeholders such as 
members of civil society from their scope.470 Due to this, substantial differ-

2018) 4.
464 John Drexhage and Deborah Murphy, “Sustainable Development: From Brundtland to 

Rio 2012” (2010), United Nations background paper <https://www.e-education.psu.edu/
emsc302/sites/www.e-education.psu.edu.emsc302/files/Sustainable%20Development_
from%20Brundtland%20to%20Rio%202012%20%281%29.pdf> accessed 13 November 
2020.

465 United Nations “United Nations Millennium Development Goals” (Un.org, 2020) <https://
www.un.org/millenniumgoals/> accessed 13 November 2020.

466 Ibid.
467 UN Conference on Trade and Development, Poverty Reduction and Progress towards 

MDGs in the LDCs: Encouraging Signs but Much Remains to be Done <https://unctad.
org/system/files/official-document/presspb20118_en.pdf> accessed 11 January 2021.

468 Jeffery D. Sachs, “From Millennium Development Goals to Sustainable Development 
Goals” (2012) The Lancelet 2206 <https://www.thelancet.com/journals/lancet/article/
PIIS0140-6736(12)60685-0/fulltext> accessed 1 November 2020.

469 United Nations Development Programme MDGs Produced Most Successful Anti-Poverty 
Movement In History: UN Report (UNDP, 2015) <https://www.undp.org/content/undp/
en/home/news-centre/news/2015/07/06/mdg-s-produced-most-successful-anti-poverty-
movement-in-history-un-report.html> accessed 13 November 2020.

470 Patrick Bond, “Global Governance Campaigning and MDGs: From Top-Down 
to Bottom-Up Anti-Poverty Work” (2006) 27(2) Third World Quarterly 341 
<10.1080/01436590500432622> accessed 13 November 2020.
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ences between individual states persisted despite most of the targets being 
achieved; hence, the global targets were met even though in some regions 
of the world no development actually took place, and in consequence some 
of the numeric MDG goals turned out to be inadequate indicators of devel-
opment. In addition, important indicators such as women’s equality in 
society were not easily quantifiable.471 Ultimately, from a sustainable devel-
opment perspective, the shortcoming of the MDGs was their abstraction 
from the social, political and economic context in which they were to be 
implemented.472

Furthermore, it subsequently became clear that some countries struggled 
with the implementation of the MDGs due to their international obligations 
in economic and trade policy: states whose revenues were reduced by pri-
vatisation and trade liberalisation (e.g. due to their commitments as WTO 
members, or “aid for trade” initiatives) saw themselves unable to simulta-
neously achieve also the goals and targets of the MDGs.473 In consequence, 
new challenges to sustainability emerged, emphasizing that in the long run, 
social goals cannot be met unless economic and environmental goals were 
promoted simultaneously.474 This also contributed to a more recent change 
in the political climate: today, policy makers and civil society recognise the 
need for uplifting environmental objectives to the same level as social and 
economic objectives in light of the prevailing climate change.475

The SDGs therefore aim at addressing the shortfalls of the MDGs by 
reconfiguring them.476In anticipation of the expiration of the MDGs, a new 
structured sustainable development agenda was prepared at the UN Rio+20 
Summit in 2012.477 In line with the Brundtland Report, the summit clarified 
three core dimensions of sustainable development – “economic growth and 
diversification, social development and environmental protection”.478 The 
SDGs are divided into 17 main goals, and 167 targets.479 In order to achieve 
these goals and targets, states are not obliged to follow a particular set of 

471 Jane Briant Carant, “Unheard voices: a Critical Discourse Analysis of the Millennium 
Development Goals’ Evolution into the Sustainable Development Goals” (2016) Third 
World Quarterly 9 <http://dx.doi.org/10.1080/01436597.2016.1166944> accessed 1 
November 2020.

472 Sachs supra note 468.
473 Bond supra note 470, 341.
474 Sachs supra note 468, 2206.
475 ibid.
476 Carant supra note 471, 1.
477 UN General Assembly, Rio+20 Declaration “The Future We Want” (2012) A/RES/66/288.
478 UN General Assembly Resolution. “The Future We Want”; UN Doc. A/RES/66/288, July 

27 2012 (United Nations: New York, NY, USA) para 19.
479 UN, “17 Goals to Transform Our World” <https://www.un.org/sustainabledevelopment/> 

accessed 13 January 2021.
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trade policies: developing countries define their own priorities within the 
three pillars of sustainable development, while industrialised countries are 
required to contribute to all three of them at the same time.480 The resulting 
bottom-up approach of the SDGs provides valuable flexibility and represents 
in that sense a departure from the previous MDG-approach. Furthermore, 
in order to not repeat earlier mistakes, the SDGs – with a few exceptions – 
largely refrain from attributing numeric goals to their targets. However, it 
has been noted that these features of the SDG-approach render it difficult 
for states to measure progress, while perhaps also the scope of flexibility 
accorded to states was too wide in that there is no clearly defined need for 
action.481

B. The Role of the UN Sustainable Development Goals in 
Mending the Regulatory Gap in WTO Law

As signatories of the SDGs, WTO members are expected to re-align their 
trade policy accordingly. The WTO itself points out the important role trade 
regulation has to play in achieving the SDGs and provides guidelines toward 
‘Mainstreaming Trade’.482 A closer look at the proposed role of the WTO in 
the promotion of the SDGs reveals, however, that the WTO sees its role pri-
marily in strengthening its existing regulatory framework and in the protec-
tion of market access and commitments in trade liberalisation in general – in 
other words, WTO-trust in the ‘trickle-down effect’ persists:483

Mainstreaming trade, however, requires a deliberate effort to integrate 
trade into the various dimensions of government activity and policy making. 
It also requires public and private sector participation, creating and establish-
ing statistical capacity to measure progress and many rounds of consultation 
to ensure trade, alongside finance and investment, technology and capacity 
building all work towards creating the structure to allow a country to benefit 
from trade and to see social, economic and environmental improvements.

Arguably, as long as the regulatory basis remains unchanged, the WTO 
indeed cannot, in any case, deviate from the regulatory logic underpinning 
its treaties that trade ought to be regulated independently from other policy 
areas – since, ultimately, trade liberalisation contributes to elevating living 
standards around the world.

480 Bond supra note 470, 342.
481 Ibid.
482 World Trade Organization, Mainstreaming Trade to Attain the Sustainable Development 

Goals (World Trade Organization 2018).
483 Ibid., 9.
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Ideally, multilateral rules in the protection of the environment, in climate 
change mitigation and in the protection of human rights would indeed be 
equally well-enforced as multilateral trade rules. In such a scenario, the inter-
national regulatory environment would indeed encompass all three dimen-
sions of «sustainability» (social, economic and environmental sustainability) 
simultaneously. As long as such a scenario does not materialise, however, 
WTO members committing to decisive action towards attaining the SDGs 
will indeed have to use the existing flexibilities in WTO law to take into 
account the social and environmental dimension of their economic and trade 
policies as well.

This requires that in a number of policy areas, new trade rules will have 
to be introduced, most prominently new standards and rules regarding npr-
PPMs. Introducing new rules goes along with legal uncertainty, which coun-
tries may want to avoid – particularly in trade relations – in the recovery 
from the global pandemic and in times of multilateralism already in dis-
tress. However, adopting trade policies in line with the SDGs cannot wait, 
given that climate action remains urgent and global inequality surging. We, 
therefore, discuss the scope for SDG-compliant trade policy in WTO law 
with a specific focus on SDT and the General Exceptions. To the extent to 
which SDG-compliant trade policy is in line with WTO-commitments, such 
changes in trade rules are unlikely to create additional legal uncertainty and 
therefore more likely to be pursued by WTO-members.484

C. UN Sustainable Development Goals as ‘trade-related 
interests’?

The WTO exercises crucial influence over the attainment of sustainable 
development due to its regulation of economic activity. Strengthening the 
regime of WTO Agreements, however, does not necessarily strengthen the 
protection of the environment or human rights simultaneously, as the regula-
tory focus and scope of legal protection in the WTO treaties lies on the pro-
tection of trade alone.485 By joining the WTO, members agree to restrict their 

484 Similar Nakagawa, who argues that a new WTO member may successfully achieve eco-
nomic development by redesigning its industrial policy within the confines of the rules 
of the WTO Agreements, which was to be preferred since the alternative would entail 
the renegotiation of the WTO Agreements, see Junji Nakagawa, “The Industrial Policy of 
China and WTO Law: ‘The Shrinking Policy Space’ Argument as Sterile Fragmentation” in 
C.L. Lim and Bryan Mercurio (eds.), International Economic Law after the Global Crisis: 
A Tale of Fragmented Disciplines (Cambridge University Press, 2015) 188, 189-190.

485 Broude and Hestermeyer make an interesting example in this context: In China – Measures 
the US appeared to have achieved a breakthrough for freedom of speech in China, given 
that China’s restrictive import and distribution rules for speech-related products and ser-
vices were held to be in violation of WTO obligations. They note, however, ‘that a removal 
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sovereignty over trade policy to the extent that they agree to adhere to the 
rules and obligations laid down in the WTO treaties. With regard to national 
policies focusing on the promotion of sustainable development, there has 
been no explicit inclusion of sustainable development within the WTO 
treaties besides the vaguely and broadly defined mention in the Preamble. 
Hence, sustainable development remains a broad principle rather than being 
a binding legal rule in international trade regulation. In consequence, in case 
of conflict between sustainable development and a binding WTO rule, the 
WTO-rule will prevail.486

Therefore, we are investigating the extent to which binding WTO rules 
provide for the necessary flexibility to adapt national policy to the SDGs. 
There are two critical aspects here, both of which impact on the ability of the 
WTO Agreements to work towards attaining the SDGs in 2030:

First, SDG 17487 highlights the importance of a universal, rules-based, 
open, non-discriminatory and equitable multilateral trading system. Target 
17.10 explicitly refers to the conclusion of the Doha Development Round. 
However, given the current state of the WTO, and of the global economy in 
the midst of the COVID-19 pandemic, the multilateral trading system is in 
great distress.488 There are no indications to date that the WTO members are 
indeed able to overcome their past differences and finally deliver on the Doha 
Development Agenda. Rather, currently the focus is entirely on safeguarding 
the existing regulatory framework to the extent that it remains still function-
al.489 Hence, it is unlikely that multilateral trade negotiations are going to 
substantially contribute to achieving the SDGs in the near future.

of a measure that both violates trade rights and restricts the freedom of expression may 
easily result in more liberalised trade, without in any way promoting the freedom of expres-
sion.’ See Tomer Broude, and Holger Hestermeyer, “Freedom of Speech and International 
Trade Law” in C.L. Lim and Bryan Mercurio (eds.), International Economic Law after 
the Global Crisis: A Tale of Fragmented Disciplines (Cambridge University Press, 2015) 
209, 235.

486 Emily B. Lydgate, “Sustainable Development in the WTO: From Mutual Supportiveness to 
Balancing” (2012) 11(4) World Trade Review 621.

487 See United Nations, Department of Economic and Social Affairs, “Goal 17: ‘Strengthen 
The Means of Implementation and Revitalize the Global Partnership for Sustainable 
Development” <https://sdgs.un.org/goals/goal17> accessed 24 November 2020.

488 Amrita Narlikar, “Rebooting Multilateralism? Lessons Still to be Learnt”, (Global 
Policy, 29 September 2020) <https://www.globalpolicyjournal.com/blog/29/09/2020/
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Welfens, “Trump’s Trade Policy, BREXIT, Corona Dynamics, EU Crisis and Declining 
Multilateralism” (2020) 17 International Economics and Economic Policy 563-634; 
Timothy, Meyer, “Trade Law and Supply Chain Regulation in a Post-COVID-19 World” 
(2020) 114(4) American Journal of International Law 637-646.

489 See Wolff, Alan Wm., “COVID-19 and the Future of World Trade” (VOX, CEPR Policy 
Portal, 1 June 2020) <https://voxeu.org/content/covid-19-and-future-world-trade> 
accessed 11 January 2021.
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Second, SDGs linked with production and processing methods (labour 
standards, safety at the workplace, protection of the environment, climate 
change mitigation, aso.) are numerous, however, to date WTO law consid-
ers differential treatment between products or services based on npr-PPMs 
discriminatory. Hence, policy measures with extra-territorial application 
and differentiating between «sustainable» and «conventional» production 
are generally in violation of WTO obligations. While npr-PPMs can still be 
implemented on a national basis – for instance through minimum wages, 
the enforcement of labour standards, or national emission ‘cap and trade’ 
systems – such trade-related interests cannot be applied to imports. Unless a 
substantial number of WTO members participate in similar policies, apply-
ing such policies nationally may put the domestic industry at a disadvantage 
compared with their foreign competitors. Particularly developing countries 
and LDCs are therefore unlikely to pursue SDGs via stricter standards in 
npr-PPMs – despite their well-documented leverage in the promotion of sus-
tainable development – as they cannot easily afford the competitive disad-
vantage attached to it.

There are, hence, basically two groups of potential policy changes of 
interest here, since they are both likely to contribute substantially to the 
attainment of the SDGs and likely to be within the scope of flexibility in 
WTO law: 1) policies aiming at unilateral liberalisation of trade in sustaina-
bility-products and -services, and 2) policies aiming particularly at economic 
development in developing countries and LDCs.

1. Promotion of sustainability-products and -services

Broadly speaking, WTO members are bound by their tariff lines and by 
the principle of non-discrimination. They are, however, free to unilaterally 
reduce or eliminate tariffs below the agreed WTO tariff lines. Such unilat-
eral liberalisation – based on the principle of non-discrimination – has to be 
applied to all foreign products equally. Elimination of tariffs limited to sus-
tainability-products and -services (such as organic fertilizers, solar panels, 
or construction services for geothermal plants) could incentivise trade which 
is indeed contributing substantially to sustainable development. Of course, 
differentiating between, for instance, organic fertilizers and conventional 
fertilizers, would even in the application of unilateral trade liberalisation 
still violate the principle of non-discrimination based on the ‘likeness’ of the 
goods or services in question. Therefore, we focus on the justification of such 
policies with the general exceptions.
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2. Promotion of economic development in developing 
countries and LDCs

Sustainable development in the sense of the SDGs undoubtedly requires the 
reduction of inequalities. Numerous SDGs and their targets are linked with 
overcoming existing inequalities (be this between countries, within societies 
or between gender- or age-groups). Most prominently, SDG 10490 is aiming 
at reducing inequality within and among countries. Target 10.a specifically 
refers to the implementation of SDT in accordance with WTO law. Given the 
abovementioned inefficiency of SDT to date, we investigate, to what extent 
referencing SDT flexibility against SDGs provides legal guidance with regard 
to the scope of flexibility necessary and justified by SDT provisions in WTO 
law.

iV. The un susTainable deVeloPmenT goals and The 
general excePTions in WTo laW

As has been said before and elsewhere, often times, the general exceptions 
are the only regulatory avenue through which trade measures otherwise 
inconsistent with WTO obligations may be justified after all.491 Case-law 
and scholarly work suggest that the exception clauses indeed provide a 
meaningful regulatory instrument in balancing domestic trade policies vis-
à-vis sustainability considerations.492 Specifically, we are interested in the 
extent to which unilateral tariff elimination on sustainability-products and 
services could be justified under the general exceptions in GATT Article XX 
or GATS Article XIV.

The respondent in a WTO dispute regularly uses the general exceptions 
in GATT Article XX and GATS Article XIV as a defence. Since 1994, no 
less than 50 cases dealt with the general exceptions, 48 of them with GATT 
Article XX and 2 with GATS Article XIV. However, only in EC-Asbestos the 
respondent’s defence was entirely successful. Thus, it appears generally dif-
ficult to justify a discriminatory trade measure with the general exceptions. 

490 See United Nations, Department of Economic and Social Affairs, “Goal 10: Reduce 
Inequality Within and Among Countries” <https://sdgs.un.org/goals/goal10> accessed 24 
November 2020.

491 See e.g. An Hertogen, “Roadblocks and Pathways Towards Inter-state Cooperation 
in Increasing Interdependence” in C.L. Lim and Bryan Mercurio (eds.), International 
Economic Law after the Global Crisis: A Tale of Fragmented Disciplines (Cambridge 
University Press, 2015) 163, 173-176.

492 See e.g., Lorand Bartels, “The Chapeau of the General Exceptions in the WTO GATT and 
GATS Agreements” (2015) 109 American Journal of International Law 95.
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Nevertheless, WTO members continue to use the general exceptions as a 
possible defence and case-law therewith continues to be crucial in the under-
standing and interpretation of the general exceptions.

Results from the two-tier analysis493 and the necessity-test494 in the excep-
tion clauses therefore serve as a basis for a legal benchmark for sustainability 
flexibilities and a change in trade policy in line with the SDGs. Both provi-
sions establish the legal requirements for the justification of a discriminatory 
measure. Exemplary, the chapeau of GATT Article XX reads as follows:495

Subject to the requirement that such measures are not applied in a manner 
which would constitute a means of arbitrary or unjustifiable discrimination 
between countries where the same conditions prevail, or a disguised restric-
tion on international trade, nothing in this Agreement shall be construed to 
prevent the adoption or enforcement by any contracting party of measures:

Generally, the measure needs to be appropriate for its objective, and it 
needs to be necessary. Furthermore, the discrimination shall not be arbitrary 
or unjustifiable, nor shall it be disguised. A trade restrictive measure further-
more needs to serve an objective from the list of acknowledged objectives in 
the general exceptions. While the chapeau-texts of the two general excep-
tions in GATT and GATS are almost identical, the lists of justified objectives 
differ. For our purposes, GATT Article XX lists among others the following 
relevant legitimate objectives:496

493 In order to be consistent with the exception clauses in GATT and GATS, a domestic meas-
ure has to pass a two-tier test. In US – Gasoline, the Appellate Body presented the two-
tier test under GATT art. XX: “In order that the justifying protection of Article XX may 
be extended to it, the measure at issue must not only come under one or another of the 
particular exceptions — paragraphs (a) to (j) — listed under Article XX; it must also sat-
isfy the requirements imposed by the opening clauses of Article XX. The analysis is, in 
other words, two-tiered: first, provisional justification by reason of characterization of the 
measure under XX(g); second, further appraisal of the same measure under the introduc-
tory clauses of Article XX.” (WTO Appellate Body Report, United States – Standards for 
Reformulated and Conventional Gasoline (20 May 1996) WT/DS2/AB/R para 1152).

494 In order to be consistent with WTO law, a domestic measure has to be no more trade restric-
tive than necessary. The corresponding ‘necessity-test’ was elaborated by the Appellate 
Body in Brazil – Retreaded Tyres, saying: “In order to determine whether a measure is 
‘necessary’ within the meaning of Article XX(b) of the GATT 1994, a panel must assess 
all the relevant factors, particularly the extent of the contribution to the achievement of 
a measure’s objective and its trade restrictiveness, in the light of the importance of the 
interests or values at stake. If this analysis yields a preliminary conclusion that the measure 
is necessary, this result must be confirmed by comparing the measure with its possible 
alternatives, which may be less trade restrictive while providing an equivalent contribu-
tion to the achievement of the objective pursued.” (WTO Appellate Body Report, Brazil 
– Measures Affecting Imports of Retreaded Tyres (17 December 2007) WT/DS332/AB/R, 
para 156.)

495 GATT, Art. XX.
496 GATT, Art. XX.
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“(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health; […]

(g) relating to the conservation of exhaustible natural resources if 
such measures are made effective in conjunction with restrictions on 
domestic production or consumption; […]

(j) essential to the acquisition or distribution of products in general or 
local short supply; […]

GATS Article XIV, on the other hand, does not encompass a par-
allel objective to GATT Article XX(g) relating to the conversation 
of exhaustible natural resources. It lists among others the following 
relevant objectives:

(a) necessary to protect public morals or to maintain public order;

(b) necessary to protect human, animal or plant life or health; […]

(c) necessary to secure compliance with laws or regulations which are 
not inconsistent with the provisions of this Agreement […]”

Of particular interest are in our case the ‘legitimate objectives’ of protec-
tion of public morals, protection of human, animal or plant life or health, 
and the conservation of exhaustible resources with regard to sustainabil-
ity-related goods. Whether a trade measure also passes the chapeau-test 
depends, of course, on the individual circumstance, nevertheless, we will 
discuss chances of compliance with the chapeau-test here as well.

A. The UN Sustainable Development Goals as ‘Legitimate 
Objectives’

Recent WTO case-law continues to highlight the common reliance of 
responding WTO members on the general exceptions, however, none of these 
cases have successfully upheld the invocation of the exception. In Argentina - 
Financial Services497, Argentina’s defence under GATS Article XIV(c) failed 
the chapeau test as it was found to arbitrarily discriminate between countries 
since it designated some countries as cooperative countries. Subsequently, in 
EU - Energy Package,498 the Panel ruled that the impugned energy regulation 

497 WTO Appellate Body Report, Argentina - Measures Relating to Trade in Goods and 
Services, WT/DS453/AB/R (9 May 2016).

498 WTO Panel Report, European Union - Certain Measures Relating to the Energy Sector (10 
August 2018) WT/DS476/R.
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was not justified under GATT Article XX(j) because the EU failed to show 
that natural gas was in short supply in the EU. In the case of Brazil – 
Taxation,499the measures pertained to taxation, exemptions, reductions and 
suspensions of charges in the information and communication technology 
sector. These were sought to be justified under GATT Articles XX(a), (b) and 
(g), all of which failed as ultimately the measures were found to be aimed at 
development of Brazil’s domestic industry rather than connected sufficiently 
with these legitimate objectives. More recently, in US - Tariffs (China),500 the 
imposition of tariffs failed the ‘ends and means’ test501 under GATT Article 
XX(a) and thus, was not justified under the general exception.

More recently, moral considerations and the protection of the environment 
were at the heart of disputes, however, WTO members generally refrained 
from establishing an explicit link between these objectives and the more gen-
eral discussion on how to integrate considerations beyond trade into WTO 
law (human rights, morality, labour conditions, environment, aso.). While 
some flexibilities – the waiver for generics for LDCs502, for instance – argua-
bly, could also be justified with the protection of human life, WTO members 
justify their trade measures with trade considerations – and not with refer-
ence to the SDGs. Therefore, case-law today informs the interpretation and 
understanding of the general exceptions, without however, directly relating 
to the specific suitability of the exception clauses for meaningfully informing 
SDT flexibility or providing legal guidance to the design of sustainable trade 
policy measures.

Nevertheless, legitimate objectives such as GATT Article XX(b) and GATS 
Article XIV(b) (necessary for the protection of human, animal or plant life 
of health) or GATT Article XX(g) (related to the conservation of exhaustible 
natural resources) could include within them SDGs pertaining to wellbe-
ing (Goal 3), climate change (Goal 13), protection of marine systems (Goal 
14), or maintaining biodiversity (Goal 15). Other SDGs, such as economic 
growth in developing countries, increasing employment rates, supporting 
small businesses etc. (e.g. Goal 9) do not readily fit within the framework 
of legitimate objectives in GATT Article XX or GATS Article XIV. While 
trade measures aiming at achieving Goal 9 possibly could be – indirectly – 
linked with the protection of human, animal or plant life or health or even 

499 WTO Appellate Body Report, Brazil - Certain Measures Concerning Taxation and Charges 
(11 January 2019) WT/DS472/AB/R & WT/DS497/AB/R.

500 WTO Panel Report, United States - Tariff Measures on Certain Goods from China (15 
September 2020) WT/DS543/R.

501 Analysis of the contribution of the measure to the achievement of its objective. Such a 
contribution exists when there is a genuine relationship of ends and means between the 
objective pursued and the measure at issue.

502 TRIPS, Art. 31-bis.
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the conservation of exhaustible natural resources, such measures are – if at 
all – more likely to be justifiable on the basis of public morals considerations.

In fact, in the recent case of Brazil – Taxation503, one of the measures 
at issue was the Programa de Apoioao Desenvolvimento Tecnológico da 
Indústria de Equipamentos para TV Digital or Programme of Support to 
the Technological Development of the Industry of Digital TV Equipment 
(‘PATVD’) which granted tax exemptions, reductions and suspensions 
to accredited companies involved in the manufacture of digital television 
transmission equipment.504 The Panel concluded that the measure effectively 
required exempted products to be manufactured domestically.505 Hence, it 
found that the measure was inconsistent with Brazil’s national treatment 
obligation under GATT Articles III:2 and III:4. In justifying the measure, 
Brazil argued that the PATVD was aimed at bridging the country’s ‘digital 
divide’ and that differential access to digital resources affected social mobil-
ity, democracy, literacy and economic growth.506 It contended that digital 
television was a predominant means of communicating information and 
education in Brazil and that it affected the standard of living.507 It was fur-
ther argued that the measure focussed on boosting “local capacity to develop 
and manufacture this instrument, so as to ensure that there would be no risk 
of discontinuity in the supply of transmitting equipment”.508 Brazil invoked 
GATT Article XX(a) pertaining to the protection of public morals. The 
Panel explicitly recognised the UN MDGs (the predecessor to the SDGs) and 
one of its targets of achieving development through increased access to tech-
nology in the field of information and communication through partnership 
with the private sector.509 The Panel also highlighted how the problem of a 
digital divide was internationally recognised as an issue facing developing 
countries generally and also specifically observed its impacts on the standard 
of living given Brazil’s circumstances and the importance of digital television 
in Brazil,510 in interpreting the legitimate objective under the general excep-
tion.511 It therefore noted that the aims of bridging the digital divide and 
increasing social inclusion, fell within the legitimate objective of protecting 
public morals under GATT Article XX(a).512

503 WTO Panel Report, Brazil - Certain Measures Concerning Taxation and Charges (11 
January 2019) WT/DS472/ R & WT/DS497/ R (“Brazil – Taxation”).

504 Brazil – Taxation, paras 2.36, 2.84.
505 Brazil – Taxation, para 2.87
506 Brazil – Taxation, para 7.544.
507 Brazil – Taxation, para 7.565.
508 Brazil – Taxation, para 7.547.
509 Brazil – Taxation, para 7.563.
510 Brazil – Taxation, paras 7.562, 7.565.
511 Brazil – Taxation, paras 7.591-7.592.
512 Brazil – Taxation, paras 7.567-7.568.
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This wide interpretation of GATT Article XX(a) was objected to by 
the EU on the ground that if governmental measures taken to improve 
socio-economic conditions were considered provisionally justified by GATT 
Article XX(a), then that would virtually include all governmental action 
taken in public interest.513 However, this objection was addressed by the 
Panel, which noted that conditions and circumstances vary from Member 
to Member and as long as the objective identified is a particular public mor-
als objective for that Member specifically it would be covered under GATT 
Article XX(a).514 This case remains a rare instance of explicit reference to the 
UN Development Goals. It also suggests that developing countries and LDCs 
may indeed be able to provisionally justify otherwise inconsistent policies 
aiming at achieving social or economic targets of the SDGs on the basis of 
the public morals objectives in GATT Article XX and GATS Article XIV.

However, despite the validity of the goal being recognised, the measure 
failed as it did not sufficiently contribute to the goal under GATT Article 
XX(a) and did not comply with the chapeau tests.515 This is because the Panel 
was unconvinced that the discriminatory design and application of the meas-
ure which adversely impacted imported products did not further the aim in 
bridging the digital divide and that the preference to Brazilian products to 
purportedly build domestic capacity was not necessary to ensure undisrupted 
supply.516 These findings of the Panel stand since they were neither appealed 
by Brazil, nor cross-appealed by the EU in the subsequent Appellate Body 
decision. Given, that the goal of social inclusion remains key to the current 
SDGs – in specific to Goal 1, which looks at alleviating multi-dimensional 
poverty through an approach of ‘leaving no-one behind’, implicitly seeking 
to address the problem of exclusion – the Panel findings in Brazil – Taxation 
remain of relevance also to trade measures aiming at achieving the SDGs.517

As the Panel pointed out in US-Gambling, the content of the concepts 
embedded in the list of legitimate objectives ‘can vary in time and space, 
depending upon a range of factors including prevailing social, cultural, ethi-
cal, and religious values’518, particularly with regard to public moral and pub-
lic order. Diebold (2007) adds that not only do they vary in time and space, 

513 Brazil – Taxation, paras 7.548.
514 Brazil – Taxation, para 7.567.
515 Brazil – Taxation, para 7.602.
516 Brazil – Taxation, para 7.581.
517 Gillian Moon, “A ‘Fundamental Moral Imperative’: Social Inclusion, the Sustainable 

Development Goals and International Trade Law after Brazil-Taxation” (2018) 52(6) 
Journal of World Trade 995, 1004.

518 WTO Panel Report, United States – Measures affecting the Cross-Border Supply of Gambling 
and Betting Services (20 April 2005) WT/DS285/R, para 6.461 (“US – Gambling”).
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but also from one country to another.519 Thus, despite being exhaustive, the 
lists of legitimate objectives also provide for the opportunity of a case-by-
case analysis and of taking into consideration the particular situation of an 
individual WTO member.

B. The UN Sustainable Development Goals and ‘Necessity’

If the policy objective of the trade restrictive measure falls within the scope 
of one of the legitimate objectives listed in the general exceptions, the meas-
ure and the objective need to be sufficiently connected. In other words, the 
trade restrictive measure has to be necessary to achieve the policy objective. 
The so-called necessity test is particularly interesting as it is meant in theory 
to rule out all the flexibility that according to economists is counter-produc-
tive with regard to economic growth. In this, it reflects, however, the above 
mentioned underlying regulatory logic originating in the now outdated or 
no longer adequate Washington consensus. If the legitimate objectives can 
indeed vary over time, they may therefore also encompass the SDGs given 
that the SDGs originate in a multilateral process and reflect a multilateral 
consensus regarding their necessity, validity and urgency. Hence, a trade 
measure linked with a policy aiming at achieving a specific SDG target may 
therefore in principle meet the necessity-test embedded within the scope of 
the WTO General Exceptions today.

Trade measures otherwise inconsistent with WTO law, which clearly 
serve the achievement of one of the environment-related SDGs (such as, for 
instance, trade in the promotion of clean energy, or preferences toward trade 
in environment-friendly goods) could therefore qualify as a legitimate objec-
tive in the sense of GATT Articles XX(b) or (g) or GATS Article XIV(b) as 
long as their intended effect is sufficiently linked to the national territory 
of the implementing WTO member. In other words, unilateral tariff elim-
ination on solar panels, on construction services for a hydro power plant, 
or on organic fertilizer could indeed qualify as necessary and as serving a 
legitimate objective.

On the other hand, trade measures otherwise inconsistent with WTO law, 
which serve the purpose of achieving one of the SDG-targets linked with 
reducing inequality and establishing a level-playing field, could also qualify 
as provisionally justified to the extent that they are considered necessary for 

519 Nicolas F. Diebold, “The Morals and Order Exceptions in WTO Law: Balancing the 
Toothless Tiger and the Undermining Mole” (2008) 11 Journal of International Economic 
Law 43, 50.
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the protection of public morals within the meaning of GATT Article XX(a) 
and GATS Article XIV(a).

C. UN Sustainable Development Goals and ‘the Conditions 
which Prevail’

Once an otherwise inconsistent trade measure is provisionally justified as 
necessary for achieving one of the legitimate objectives, the measure still has 
to pass the chapeau-tests as established both in GATT Article XX and GATS 
Article XIV alike. It is specified in the chapeau, that the measure cannot be 
applied in a manner which would constitute a means of arbitrary or unjusti-
fiable discrimination ‘between countries where the same conditions prevail’. 
Often whether the same conditions prevail is not specifically addressed in 
case-law, primarily because most such disputes do not involve regulation of 
factors outside of the Member’s territory.520 Bartels suggests that before com-
paring countries, it has to be established first that the products (or services) 
concerned are indeed competing: countries will only need to be compared if 
two or more countries export competing products or services. Once direct 
competition between products or services is established, however, the cha-
peau does not refer to products or services from different countries, but to 
discrimination between countries. Clearly also, the prevailing conditions are 
linked to the countries and not to the product or service. Thus, it is submit-
ted here that the general exceptions can be interpreted in a way that the level 
of economic and institutional development in a country of origin, as well 
as in the country implementing the trade-restrictive measure, be taken into 
consideration for the discrimination test.

It has been suggested that the non-discrimination principle in the cha-
peaux of GATT Article XX and GATS Article XIV should be interpreted 
as permissive of situational discrimination rather than requiring the same 
treatment of all countries irrespective of their circumstances.521 Although 
the concept of treating different countries differently may not appear to be 
in line with the non-discrimination principle fundamental to international 
trade law, due to differing situations in different countries, treating them 
identically may not be the solution either.

520 Lorand Bartels, “The WTO Legality of the Application of the EU’s Emissions Trading 
Scheme to Aviation” in C.L. Lim and Bryan Mercurio (eds.), International Economic Law 
after the Global Crisis: A Tale of Fragmented Disciplines (Cambridge University Press, 
2015) 461.

521 Emily B. Lydgate, “Do the Same Conditions Ever Prevail? Globalizing National Regulation 
for International Trade” (2016) 50(6) Journal of World Trade 971, 975.
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This situational discrimination approach has been used in some past cases 
by the Appellate Body. To test if the measure had a reasonable nexus with the 
legitimate objective, the Appellate Body has, under the chapeau, examined 
whether the impact on the application of the measure resulted in different and 
discriminatory treatment of the exporting country with regard to the prod-
uct.522 While in some cases like US – Gasoline523, the Appellate Body stated 
that the assumption is that the same conditions always prevail and in some 
cases this issue has not been addressed, the cases of US – Shrimp and EC 
– Seals indicate a recognition of the situational discrimination approach.524

In US – Shrimp,525 the US ban on shrimp caught without using a special 
turtle excluder device failed the GATT Article XX chapeau test because of 
its rigidity and its imposition of identical treatment on countries with dif-
ferent environmental solutions. Arguably, the focus on lack of flexibility of 
the measure and the act of consulting and negotiating with only a select few 
countries to the exclusion of others prior to the imposition of measures, were 
a result of the US measure itself requiring negotiations with countries prior 
to its imposition. However, the Appellate Body’s recognized that applica-
tion of a regulatory measure without regard for the conditions prevailing in 
exporting countries could amount to discrimination under the chapeau of 
GATT Article XX. This remains important to understanding how differen-
tial treatment could be permitted and even mandated by the chapeau in such 
cases.526

In the EC – Seals,527 EU’s seal regime banned seal products with only those 
traditionally hunted by Inuit communities being exempted from the ban and 
it was sought to be defended under GATT Article XX(a) for protection of 
public morals. The Appellate Body noted that the assessment of ‘conditions’ 
and which circumstances of a country are relevant to consider depends upon 
the specific sub paragraph of GATT Article XX under which the measure is 
provisionally justified as well as the nature and type of GATT inconsistency 

522 Ibid., 974.
523 WTO Appellate Body Report, United States – Standards for Reformulated and Conventional 

Gasoline (20 May 1996) WT/DS2/AB/R, p. 29; Ibid., 985.
524 Lydgate supra note 521, 978.
525 WTO Appellate Body Report, United States – Import Prohibition of Certain Shrimp and 

Shrimp Products (15 June 2001) WT/DS58/AB/R (“US – Shrimp”).
526 US – Shrimp, para 165 “[D]iscrimination results not only when countries in which the 

same conditions prevail are differently treated, but also when the application of the meas-
ure at issue does not allow for any inquiry into the appropriateness of the regulatory pro-
gram for the conditions prevailing in those exporting countries”; Lorand Bartels, “The 
Chapeau of Article XX GATT: A New Interpretation” (2014) Legal Studies Research Paper 
Series, Paper No. 40/2014 (Cambridge University) 9.

527 WTO Appellate Body Report, European Communities – Measures Prohibiting the Import 
of Seal and Seal Products (18 June 2014) WT/DS400/AB/R (“EC – Seals”).
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of the measure.528 Under its chapeau analysis, the Appellate Body compared 
the ability of exporting countries to avail the exception. The EU too consid-
ered the different levels of development of the market structures in of the 
Inuit communities in Iceland as compared to that in Canada.529 Further, it 
considered how the design and application of the exception to the measure 
was de facto only available to the Greenland Inuit communities as compared 
to those in Canada – indicating that the EU Seal Regime had not under-
taken sufficient efforts to account for different regulatory impacts, such as 
the increased hurdle of setting up a “recognised body” in non-EU countries 
that implemented the measure’s requirements.530 Thus, one of the reasons 
that the measures failed the chapeau-test was that they did not account for 
the differing capacities of exporting countries to avail of the exemption from 
the ban given their prevailing conditions.

Unilateral regulation for sustainable trade in goods and services thus 
would be fairer if capacity constraints were accounted for through a sit-
uational discrimination approach. For compliance with the chapeau, SDG 
policies should be framed such that their unequal treatment of countries 
where different conditions prevail is required for or contributes to achieving 
the legitimate objective.531 Adopting such an approach would ensure that the 
Member imposing the measure must account for disparities in circumstances 
of exporting countries.532

It is submitted here, that in particular also this second part of the two-
tier analysis provides the basis for taking into consideration the objectives 
of the SDGs. It allows considering the economic and institutional condi-
tions in the country that implements a trade restrictive measure, while it also 
requires considering the economic and institutional conditions in the coun-
tries against which the trade restrictive measure develops discrimination. 
Arguably, trade restrictive measures aiming at fostering economic develop-
ment cannot legitimately discriminate against other countries where ‘the 
same conditions prevail’. South-South integration should, thus, in particular 
be encouraged by this interpretation of the chapeau of the general exceptions 
along with LDC and developing country exemptions in discriminatory SDG-
related trade measures by industrialised countries.

528 EC – Seals, paras 5.299-5.301.
529 EC – Seals, para 5.317; Lydgate supra note 521, 983.
530 EC – Seals, para 5.337.
531 Lydgate supra note 521, 989.
532 Ibid.
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D. The UN Sustainable Development Goals and the 
‘Enabling Clause’

One of the key cases where the Appellate Body discussed the nature and scope 
of SDT under the WTO framework is the case of EC – Tariff Preferences.533 
In this case, the measure challenged was the special arrangement pertaining 
to drugs production and trafficking under the generalised tariff preferences 
scheme, which was applied exclusively to twelve countries suffering from a 
particular gravity of drug issues. The Appellate Body concurred with the 
Panel and noted that the measure fell afoul of paragraph 2(a) of the Enabling 
Clause,534 since it failed to lay down an objective criteria for countries to be 
included under the special arrangement for drugs.535 It also emphasised on 
the non-discriminatory requirement under the Enabling Clause, clarifying 
that while it permits differential tariff treatment between GSP beneficiar-
ies, such preferences should positively contribute towards the “development, 
financial or trade need” of the developing countries and there should be an 
objective standard for the determination of beneficiaries of such tariff pref-
erences.536 Although not articulated explicitly by the Appellate Body as such, 
this appears to be in line with the non-discrimination test in the chapeau of 
GATT Article XX – mandating that the application of the measure be justi-
fiable and not discriminate between those countries where similar conditions 
prevail (by necessitating that there be the objective criteria for determining 
beneficiaries) as well as the requirement of calibration (by mandating that 
the measure positively contributes to the identified needs).

This approach to understanding the Enabling Clause and its generalised 
system of preferences does seem to firmly recognise and place the funda-
mental principle of non-discrimination at the core of SDT. Looking for cali-
bration and objectivity will more effectively temper the level of discretion 
available to industrialised countries and ensure that conditionalities, as well 
as exclusion from preferential treatment, are both objectively calibrated to 
developmental needs in a non-discriminatory and justifiable manner.

533 WTO Appellate Body Report, European Communities – Conditions for the Granting of 
Tariff Preferences to Developing Countries (20 April 2004) WT/DS246/AB/R (“EC - Tariff 
Preferences”).

534 The Enabling Clause is the WTO legal basis for the Generalized System of Preferences 
(GSP). Under the GSP, developed countries offer non-reciprocal preferential treatment 
to products originating in developing countries. Preference-giving countries unilaterally 
determine which countries and which products are included in their schemes. See GATT 
Contracting Parties, “Differential and More Favourable Treatment, Reciprocity and Fuller 
Participation of Developing Countries”, Decision of 28 November 1979, L/4903, BIS 
26S/203 (“Enabling Clause”).

535 EC - Tariff Preferences, paras 180-181.
536 EC - Tariff Preferences, paras 183-189.
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In that sense, trade policies aiming at achieving the SDGs implemented by 
industrialised countries may possibly qualify under the general exceptions 
and therewith complement or supersede at times the existing SDT provi-
sions. Such a shift would not alter the fundamental agreement regarding 
SDT provisions, in specific the Enabling Clause, as SDT would continue to 
remain voluntary in nature. While there were efforts to make some level of 
SDT preferential treatment an obligation, the broad consensus remains that 
SDT is voluntary in nature.537

Similarly, such a shift would not substantially alter the nature of SDT 
provisions as an exception to the WTO obligations and their basic premise of 
preventing differential treatment. SDT provisions have in the past been char-
acterised as exceptions, although arguably not akin to other exceptions due 
to their special status and purpose.538 Even the burden of proving a WTO 
violation remains largely unchanged, given that the Appellate Body has con-
cluded, in the context of the Enabling Clause, that the complainant must 
merely identify the inconsistency, but the burden of justifying the measure 
under the Enabling Clause as a defence remains that of the respondent WTO 
member.539

On the other hand, such a shift might be motivated by concerns on both 
sides – developed countries would not have to extend SDT provisions to a 
certain class of developing countries, including those they do not consider 
deserving of such SDT – rather, their policies would be extended based on 
objective criteria determined by their regulatory objective and need (justified 
on the basis of sustainable development objectives under the general excep-
tions). Arguably, since an SDT based trade measure designed in line with 
SDGs would not be confined to the status of the country per se, a developed 
country could also utilise it when imposing trade-restrictive measures aimed 
at its legitimate developmental needs such as protecting impoverished indig-
enous communities within it.

V. un susTainable deVeloPmenT goals and sPecial 
and differenTial TreaTmenT in WTo laW

Even if provisionally justified as necessary to achieve a legitimate objec-
tive and if taking into account the prevailing conditions, compliance with 

537 Lorand Bartels, “The WTO Enabling Clause and Positive Conditionality in the European 
Community’s GSP Program” (2003) 6(2) Journal of International Economic Law 507, 513.

538 ABR, EC - Tariff Preferences, paras 106-107.
539 ABR, EC - Tariff Preferences, para 115.
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the chapeau remains a hurdle for SDG-related discriminatory trade meas-
ures. Given that relying on the general exceptions alone, therefore, entails 
a considerable risk, WTO members would be well-advised to design their 
SDG-related trade measures in principle in line with existing SDT flexibility 
in WTO law. After all, SDT specifically serves the purpose of integrating 
development considerations in the regulatory framework of WTO rules. As 
previously mentioned, SDT provisions are numerous and scattered through-
out WTO agreements.540 Each SDT flexibility will therefore have to be ana-
lysed separately with respect to its suitability to enable trade policy aiming 
at achieving a particular SDG target.

A. Special and Differential Treatment ‘in accordance with 
the level of development of the countries concerned’ 
(GATS Article V:3 lit. a)

One such SDT provision is to be found in GATS Article V which generally 
establishes the requirements which a Preferential Trade Agreement (PTA) in 
services needs to fulfil in order to qualify for the MFN exemption. GATS 
Article V basically requires that a PTA covers substantially all the services 
trade between its members and that it does not a priori exclude one of the 
services sectors or one of the modes of service supply. Thus, in order to com-
ply with WTO law, generally a PTA would be expected to liberalise almost 
fully services trade between its members and to cover all of the 12 services 
sectors listed under GATS.541

A first important flexibility with respect to meeting the requirements of 
GATS Article V is to be found already in GATS Article V:1. It says that 
an economic integration agreement has to fulfil the requirements of GATS 
Article V either when it enters into force or ‘on the basis of a reasonable time-
frame’.542 This temporal dimension can also be found in GATT Article XXIV 
and is meant to accommodate development concerns. A next SDT flexibility 
is embedded in GATS Article V:2, which stipulates that ‘consideration may 
be given to the relationship of the agreement to a wider process of economic 
integration or trade liberalisation among the countries concerned’.543 The 
core of SDT flexibility of GATS Article V lies, however in GATS Article V:3, 
which provides flexibility specifically to developing countries with respect 

540 For a typology of SDT provisions, see Vineet Hegde & Jan Wouters, “Special and Differential 
Treatment under the World Trade Organization: A Legal Typology” (November 2020) 
Working Paper No. 227 Leuven Centre for Global Governance Studies.

541 For more details, see Charlotte Sieber-Gasser, Developing Countries and Preferential 
Services Trade (Cambridge University Press, 2016)128ff.

542 GATS Art. V:1, see also Sieber-Gasser supra note 541, 135-ff.
543 GATS art V:2, see also Sieber-Gasser supra note 541, 153-ff.
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to the requirements established in GATS Article V:1, ‘substantial sectorial 
coverage’ and ‘absence and elimination of substantially all discrimination’. 
GATS Article V:3 lit. a says:544

Where developing countries are parties to an agreement of the type 
referred to in paragraph 1, flexibility shall be provided for regarding the con-
ditions set out in paragraph 1, particularly with reference to sub paragraph 
(b) thereof, in accordance with the level of development of the countries con-
cerned, both overall and in individual sectors and sub sectors.

The scope of this specific flexibility for PTAs involving at least one devel-
oping country is, however, unclear. Adlung and Miroudot submit that at 
least it would not cover the introduction of new restrictions and discrimi-
natory elements, which would be more restrictive than the countries’ com-
mitments in their GATS schedules.545 That is, however, to a certain extent 
obvious, since GATS commitments would remain in place even if a PTA 
was more restrictive. In general, consideration should be paid to the state 
and prospects of the service sectors. Uncompetitive sectors may, thus, benefit 
from flexibility and therewith become subject of exemption or a lesser degree 
of liberalisation. However, what is typical for SDT flexibility in general – and 
why the SDT flexibility of GATS Article V is used here for the theoretical 
assessment – is, that ultimately, the exact scope of the flexibility remains 
unclear.546

B. Applying the UN Sustainable Development Goals to 
Flexibility for South-South PTAs in Services

The analysis of more than 30 PTAs in services among developing countries 
showed that the SDT flexibilities granted in GATS Article V are rarely used. 
In fact, South-South PTAs in services tend to be slightly more compliant 
with GATS Article V overall than other PTAs: most of the South-South 
PTAs cover almost all sectors, all but one provide for National Treatment 
in general, basically all of them cover all modes of supply, and 14 out of 
23 treaties are considered to be GATS+ with respect to the overall depth of 
liberalisation.547

544 GATS art V:3 lit. a, see also Sieber-Gasser supra note 541, 201-ff.
545 Rudolf Adlung and Sébastien Miroudot, “Poison in the Wine? Tracing GATS-Minus 

Commitments in Regional Trade Agreements” (World Trade Organization (WTO), 
Economic Research and Statistics Division 2012) ERSD-2012-048.

546 See Sieber-Gasser supra note 541, 209-ff.
547 See Sieber-Gasser supra note 541, 239-ff.
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There are, however, exceptions to this rule. Most prominently, the 
PTA between Central America and Panama (Central America – Panama 
(2002))548, which fully liberalizes three sectors (business and professional 
services, communication services and education services), while it is over-
all considered as being more restrictive than the commitments of the par-
ties made under GATS (so-called GATS-minus). Basically, this agreement 
is a sectoral agreement with a distinct focus on three specific services sec-
tors, while other sectors are not further liberalized than the GATS at all.549 
Arguably, such sectoral agreements are within the scope of SDT flexibility 
of GATS Article V:3 lit. a; they would, however, otherwise clearly consti-
tute a violation of the requirements set out in GATS Article V:1.550 As it 
has not yet been confirmed by the WTO dispute settlement bodies whether 
sectoral PTAs in services between developing countries qualify for the MFN 
exemption based on SDT flexibilities in GATS Article V:3 lit. a, legal uncer-
tainty persists with regard to the actual scope of SDT flexibility in relation 
to South-South PTAs in services.

Whether the SDGs are able to meaningfully inform the scope of SDT 
flexibility generally needs to be assessed on a case-by-case basis. With regard 
to Central America – Panama (2002), substantiating that the deviation from 
GATS Art. V is necessary for the objective of, for instance, achieving the tar-
gets set out in SDG 8 (promote sustained, inclusive and sustainable economic 
growth, full and productive employment and decent work for all)551 arguably 
would be possible. Economic theory and evidence show that trade liberaliza-
tion in services between developing countries and in specific services sectors 
plays a key role in fostering sustainable economic growth and value-added 
production. Given that Central America – Panama (2002) focuses on critical 
service sectors such as business and professional services, communication 
services and education services, it is to be expected that it contributes to 
achieving targets in SDG 8 such as ‘achieve higher levels of economic pro-
ductivity through diversification, technological upgrading and innovation’ 
(target 8.2), ‘reduce the proportion of youth not in employment, education 
or training’ (target 8.6) and even ‘support productive activities, decent job 
creation, entrepreneurship and innovation’ (target 8.3). Hence, the parties to 
Central America – Panama (2002) would be able to demonstrate that relying 
on a large scope for SDT flexibility provided in GATS Article V is necessary 
in order to reach their objective of promoting sustainable economic growth 

548 “Tratado de Libre Comercio entre Centroamérica y Panama” (6 March 2002) <http://
www.sice.oas.org/Trade/Capan/indice.asp> accessed 24 November 2020.

549 See Sieber-Gasser supra note 541, 259ff.
550 See Sieber-Gasser supra note 541, 272.
551 See United Nations, Department of Economic and Social Affairs, “Goal 8: Sustainable 

Development Goals”, <https://sdgs.un.org/goals/goal8> accessed 24 November 2020.
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and that there is a sufficiently close relationship between the use of SDT 
flexibility in GATS Article V:3 lit. a and the objective of achieving SDG 8.

From an SDG-perspective, however, trade diversion as a consequence of 
such a sectoral PTA would need to be taken into consideration, particularly 
if such trade diversion affects other developing countries and LDCs: while 
the SDGs follow a bottom-up approach in general, sustainable development 
cannot be achieved in principle at the cost of other developing countries. 
Arguably, the SDGs therefore conceptually require the assessment whether 
the measure arbitrarily or unjustifiably discriminates between countries 
where the same conditions prevail. Linked with the interpretation of the 
prevailing conditions brought forward in this paper, the measure would be 
arbitrary if it discriminates against services and service providers originating 
in countries in which the same conditions prevail. Given that the fully lib-
eralised sectors in Central America – Panama (2002) arguably require geo-
graphical proximity, similar economic development, and similar language 
in order to serve the objective of the measure, indeed the measure may be 
considered discriminatory vis-à-vis Spanish-speaking third countries in the 
region with a similar level of development. Other third countries, however, 
would not meet the requirements of the ‘same conditions prevail’-test, and 
therefore, the measure would not be considered discriminatory against their 
services or service providers.

Hence, trade policy analysis from an SDG-perspective may force coun-
tries to extend their SDT flexibilities to other developing countries in which 
‘the same conditions prevail’. This appears fully in line with the underlying 
logic of SDT and of WTO law in general, which is to continuously liberal-
ise trade to the benefit of all WTO members and to poorer economies in 
particular. Furthermore, granting flexibility and/or preferences in line with 
specific SDG targets and to all countries ‘where the same conditions prevail’ 
will strengthen efficiency of SDT in WTO law, prevent unintended coun-
terproductive side-effects of SDT trade policy, and help overcome the no 
longer accurate legal definition of the ‘developing country’-group within the 
meaning of WTO law.

At the same time, assessing SDT flexibility from an SDG-perspective 
requires consensus regarding 1) a minimum level of necessity between the 
SDG-target and the SDT trade measure, 2) the applicability of the ‘same 
conditions prevail’-test to SDT, and 3) the validity of the concept of ‘sustain-
able development’ within the meaning of the SDGs. Strengthening efforts for 
the implementation of the SDGs globally will contribute to achieving such 
consensus, as will numerous unilateral and bilateral measures eventually 
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(so-called ‘spaghetti-bowl effect’552), and most importantly: new case-law. 
Given that the WTO dispute settlement system finds itself in transition in 
any case, perhaps now would be a good moment for WTO members to invest 
in clarifying the role and scope of SDT flexibility in the promotion of sus-
tainable development.

Vi. conclusion

Clearly, fair competition requires a level-playing field – especially in the 
global market. Special and differential treatment (SDT) of developing econ-
omies and Least-Developed Countries (LDCs) in the WTO serves the aim of 
achieving a level-playing field in the global market. However, considering the 
persisting inequalities between WTO members, the potential surge in ine-
quality as a consequence of the recent trade-war and the current global pan-
demic, and an urgent need for immediate action to combat climate change, 
relying on past performances of SDT in WTO-law will not suffice.

The UN Sustainable Development Goals (SDGs) offer a welcome incen-
tive to re-assess the efficiency and suitability of WTO rules in the promotion 
of fair and equitable trade relations. Learning from oversights in the past, 
the SDGs encompass three dimensions of development (economic, social and 
environmental) which have to be pursued simultaneously. This approach to 
sustainable development is not readily reconcilable with WTO law, since the 
latter in principle excludes trade-related interests such as human rights or 
the protection of the environment from its scope of application and focuses 
primarily on the economic side of trade. As signatories of the SDGs, WTO 
members are, however, required to reconcile the SDGs with their respective 
trade policy. We, therefore, analyse the extent to which SDT and the General 
Exceptions in GATT Article XX and GATS Article XIV permit the pursu-
ance of trade policy aiming at achieving the SDGs until 2030.

We find that otherwise inconsistent trade policy aiming at achieving envi-
ronment- and climate-related SDGs is expected to provisionally qualify as 
‘necessary to achieve a legitimate objective’ in GATT Articles XX(b) or (g) 
and GATS Article XIV(b). Trade policy aiming at achieving the social tar-
gets of sustainable development, on the other hand, is likely to provisionally 
qualify in principle as a concern of public morals within the meaning of 

552 See Thomas Cottier, Charlotte Sieber-Gasser and Gabriela Wermelinger, “The Dialectical 
Relationship of Preferential and Multilateral Trade Agreements” in AndreasDür and 
ManfredElsig (eds.), Trade Cooperation: The Purpose, Design and Effects of Preferential 
Trade Agreements (Cambridge University Press, 2015) 465-496.
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GATT Article XX(a) and GATS Article XIV(a), whereas establishing neces-
sity will constitute a bigger challenge than in the case of environment-related 
trade policy.

Regarding the requirement to take into account the ‘conditions which pre-
vail’ in the chapeaux of GATT Article XX and of GATS Article XIV as well 
as in the Enabling Clause, we find a parallel between WTO rules and SDGs: 
ultimately, achieving sustainable development conceptually requires us to 
ensure that the development in one part of the world is not taking place at 
the cost of development prospects in another part of the world. The require-
ment to – in principle – not discriminate between countries in which the 
same conditions prevail, therefore, integrates aspects of sustainable develop-
ment in WTO law. Ultimately, the ‘conditions which prevail’-test may serve 
as a regulatory means to overcome the conceptual inaccuracies of the term 
‘developing country’ in WTO law.

Finally, SDGs can contribute to the design of efficient and fair SDT-based 
trade policy. While trade policy aiming at achieving the SDGs by means 
of using SDT-flexibilities needs to be assessed on a case-by-case basis, our 
example of the use of SDT-flexibility inherent in GATS Article V:3 lit. a 
(South-South Preferential Trade Agreements in services) shows that the SDGs 
are suitable for meaningfully informing the implementation of the existing 
SDT in WTO-law.

In conclusion, we identify three aspects which will ultimately contribute 
to strengthening the ability of international trade rules to promote sustain-
able development: 1) strengthening multilateral efforts to achieve the SDGs 
by 2030 (working toward new global consensus), 2) unilateral and bilat-
eral trade measures using the existing MFN exemptions in GATT Articles 
XX and XXIV as well as in GATS Articles V and XIV (working toward a 
‘spaghetti-bowl effect’), and 3) new jurisdiction on the role and scope of 
MFN-flexibility in the promotion of sustainable development. As it stands, 
the underlying discrepancy between the SDG-approach to sustainable devel-
opment and the principle of non-discrimination in WTO-law is bound to 
persist in coming years. Targeted use of flexibilities in SDT and in the general 
exceptions, however, will meaningfully ease the risk of counterproductive 
trade policy.


