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Abstract The UN Sustainable Development Goals (SDGs) 
prominently stress the importance of foreign investment 
for sustainable development. Yet, International Investment 
Agreements (IIAs) are frequently perceived to impede the 
regulatory powers of host states to adopt the sustainability 
policies necessary to achieve sustainable foreign investment. 
This article analyzes the Indian IIA landscape on its viability 
to support the implementation of the SDGs through promoting 
sustainable foreign investment. It examines to what extent 
traditional Indian IIAs affect the implementation of sustainability 
policies and whether the Indian 2015 Model IIA and subsequent 
IIAs adequately address the adverse impacts of IIAs on India’s 
regulatory sovereignty to implement its SDGs. The article first 
surveys the requirements of the UN 2030 Agenda for achieving 
sustainable development through foreign investment and the 
present mix of traditional and reformed Indian IIAs that provides 
the regulatory framework for India’s sustainability policies. 
Thereafter, it examines how the rules of traditional Indian IIAs 
on the scope of protection, the substantive IIA guarantees, in 
particular, the rules on expropriation and fair and equitable 
treatment, and the rules on investor-state dispute settlement 
(ISDS) impact India’s sustainability policies and whether the 
2015 Model IIA and the subsequently concluded IIAs can 
overcome these concerns.
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I. IntroductIon

Sustainable development is the prevailing paradigm of development in the 21st 
century.1 The UN Agenda 2030 has identified 17 Sustainable Development 
Goals (“SDGs”) and established objectives and targets to realize sustainable 
development that include freedom from hunger, access to water, health care, 
electricity, and education for all.2 To realize the SDGs, foreign investment 
plays an essential role through the creation or financing of sustainable devel-
opment projects, including infrastructure projects, medical facilities, water 
and sewerage systems, power plants, or through the sustainable exploitation 
and use of a state’s natural resources.3 India pursues an ambitious agenda to 
implement the UN 2030 Agenda and the SDGs, and harbours plans for for-
eign investment as one of the means to its realization.4 Yet, whether India’s 
international legal obligations governing the treatment of foreign investment 
are conducive to promoting sustainable foreign investment is a question 
mired in uncertainty.

The main international instruments governing the regulation of foreign 
investment by host states are International Investment Agreements (“IIAs”). 
India has relied on IIAs to promote foreign investment since the early 1990s 
and has concluded more than 80 Bilateral Investment Treaties (“BITs”) or 
Bilateral Investment Protection Agreements (“BIPAs”), and Regional Trade 
Agreements (“RTAs”) that include investment chapters.5

1 UNGA, ‘Transforming our World, The 2030 Agenda for Sustainable Development’ (2015), 
A/Res/70/1 (UN 2030 Agenda), preamble, 3rd recital and paras 2 and 9.

2 UN 2030 Agenda, para 7 and SDGs.
3 UN 2030 Agenda, para 67 and SDGs paras 1(b), 2(a), 7(a), 10(b).
4 Government of India and United Nations, ‘Sustainable Development Framework 2018-

2022’ (United Nations, 2018) <http://digitallibrary.in.one.un.org/PdfViewer.aspx?File-
Name=2298_1.pdf&Resourcekey=2SWHFU2XcUY=> accessed 1 May 2020.

5 Investment Policy Hub, India, <https://investmentpolicy.unctad.org/international-invest-
ment-agreements/countries/96/india> accessed 1 May 2020.
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The purpose of IIAs is to increase the influx of foreign investment through 
providing protection to foreign investors and their investments. IIAs estab-
lish substantive standards of treatment that host states must grant to foreign 
investors6 and an investor-state dispute settlement (“ISDS”) system that per-
mits foreign investors to challenge host state measures affecting their busi-
ness before arbitral tribunals and to obtain compensation for breaches of 
substantive IIA standards.7 However, the increasing use of ISDS by foreign 
investors to combat host state regulatory measures revealed that IIAs and 
ISDS may unduly affect the regulatory sovereignty of host states to implement 
environmental, social, and other sustainability policies.8 Infamous cases that 
triggered international criticism of IIAs and ISDS include Metalclad Corpn v 
United Mexican States,9 Biwater Gauff (Tanzania) Ltd v United Republic of 
Tanzania,10 Bilcon of Delaware et al v Govt of Canada,11 or Philipp Morris 
v Australia and Uruguay.12 Critics argue that the mere possibility to bring 
ISDS claims against host state measures in the public interest triggers a ‘reg-
ulatory chill’ for sustainability policies. This is because the arbitral tribunals 
can decide about the legality of the host state sustainability measures and 
award indemnification to foreign investors for damages arising from sustain-
ability measures.13 This critique induced a world-wide reform process of IIAs 
and the ISDS system.14

6 For details see Jeswald W. Salacuse, The Law of Investment Treaties (2nd ed, OUP, 2015) 
228-375; Rudolf Dolzer and Margrete Stevens, Bilateral Investment Treaties (Martinus 
Nijhoff, 1995) 56-118 (Dolzer and Stevens).

7 Cf for details Salacuse, 392-435; Dolzer and Stevens, 129-156.
8 See for many Traidcraft (ed), ‘International Investment Agreements under Scrutiny: 

Bilateral Investment Treaties, EU Investment Policy and International Development’ 
(Gateshead, UK, 2015).

9 Metalclad Corpn v United Mexican States (Award, 2000), ICSID Case No ARB(AF)/97/1 
(Metalclad); the case was decided in favor of the investor.

10 Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania (Award, 2008), ICSID Case 
No ARB/05/22 (Biwater); the Tribunal established liability of the host state, but did not 
award damages.

11 Bilcon of Delaware et al v Govt. of Canada, PCA Case No 2009-04 (Bilcon); the case was 
decided in favor of the investor.

12 Philip Morris Asia Ltd v Commonwealth of Australia, UNCITRAL, PCA Case No 2012-
12 (Phillip Morris v Australia); Philip Morris Brand Sàrl, Philip Morris Products SA 
and Abal Hermanos SA v Oriental Republic of Uruguay, (Award, 2016), ICSID Case 
No ARB/10/7 (Phillip Morris v Uruguay). For further references on relevant cases see 
Prabhash Ranjan, Harsha Vardhana Singh, Kevin James and Ramandeep Singh ‘India’s 
Model Bilateral Investment Treaty: Is India Too Risk Averse?’ (Brookings India, Impact 
Series 2018) 5-6 (Ranjan/Singh/James/Singh).

13 For a discussion of the arguments see eg Howard Mann, ‘Reconceptualizing International 
Investment Law: Its Role in Sustainable Development’ (2013) Lewis and Clark Law Review 
17:521-544; Andrew Newcombe, ‘Sustainable Development and Investment Treaty Law’ 
(2007) The Journal of World Investment and Trade 8:357-407.

14 See UNCTAD, UNCTAD’s Reform Package for the International Investment Regime 
(2018 edition), <https://investmentpolicy.unctad.org/publications/1190/unctad-s-re-
form-package-for-the-international-investment-regime-2018-edition-> accessed 1 May 
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In India, controversies on IIAs only started when India lost its first invest-
ment dispute.15 Although the White Industries case16 did not affect sustain-
ability measures of the Indian government, but rather dealt with delays in 
the Indian judicial system, India experienced the potential adverse effects of 
its traditional IIAs on the regulatory sovereignty of India as a host state of 
foreign investors. In the wake of White Industries and several other pending 
cases,17 India started a comprehensive reform process of its IIA policy and 
adopted a new Model IIA in 2015.18 This has served as a basis for India’s 
IIAs since that year on. But while the 2015 Model IIA contains numerous 
elements to clarify the content of the IIA provisions and improve the bal-
ance between investor and host state interests, it triggered controversies on 
whether it is feasible to attract foreign investment, or whether it instead con-
stitutes an instrument to scare off foreign investors as the host state right to 
regulate is perceived to be overstated.19 A question that appears not to have 
been at the center of attention during the negotiations of the 2015 Model IIA 
and the following discussions is, whether and to what extent the 2015 Model 
IIA and the Indian IIA landscape today are equipped to promote sustainable 
foreign investment in the spirit of the SDGs.

The purpose of this article is to analyze the Indian IIAs on their viability 
to encourage the implementation of the SDGs and to promote the neces-
sary sustainable foreign investment. It examines to what extent the tradi-
tional Indian IIAs challenge the implementation of sustainability policies 

2020; UNCITRAL WG III on Investor-State Dispute Settlement Reform, <https://uncitral.
un.org/en/working_groups/3/investor-state> accessed 1 May 2020.

15 For the lack of debate before 2011 see Prabhash Ranjan and Pushkar Anand, ‘The 2016 
Model Indian Bilateral Investment Treaty: A Critical Deconstruction’ (2017) Northwestern 
Journal of International Law &Business 38:12-13.

16 White Industries Australia Ltd v Republic of India, Final Award (30 Nov. 2011), <https://
investmentpolicy.unctad.org/investment-dispute-settlement/cases/378/white-indus-
tries-v-india> accessed 1 May 2020 (White Industries).

17 See <https://investmentpolicy.unctad.org/investment-dispute-settlement/country/96/india/
respondent> accessed 1 May 2020.

18 Model Text for the Indian Bilateral Investment Treaty, 28 Dec. 2015, <https://investment-
policy.unctad.org/international-investment-agreements/treaty-files/3560/download> and 
<https://dea.gov.in/sites/default/files/ModelBIT_Annex_0.pdf> both accessed 1 May 2020 
(2015 Model IIA).

19 Cf for many James J Nedumpara, ‘India’s Trade and Investment Agreements: Striking a 
Balance between Investor Protection Rights and Development Concerns’ in Fabio Morosini 
and Michelle Ratton Sanchez Badin (eds), Reconceptualizing International Investment Law 
from the Global South (Cambridge University Press 2017), 146-187; Aniruddha Rajput, 
Protection of Foreign Investment in India and Investment Treaty Arbitration (Wolters 
Kluwer 2018); Ranjan and Anand (2017), 1-54; Ranjan/Singh/James/Singh; Kavakjit 
Singh, ‘An Analysis of India’s New Model Bilateral Investment Treaty’ in Kavaljit Singh 
and Burghard Ilge (eds), Rethinking Bilateral Investment Treaties: Critical Issues and 
Policy Choices (Both Ends, Somo 2018) 81-100.
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and whether and to what extent the 2015 Model IIA and subsequent IIAs are 
suitable to promote sustainable foreign investment.

Part I looks at the requirements of the UN 2030 Agenda for achieving 
sustainable development through foreign investment and surveys the present 
Indian IIA landscape that provides the regulatory framework for India’s sus-
tainability policies. Parts II-IV examine how traditional Indian IIAs affect 
India’s sustainability policies and whether the 2015 Model IIA can over-
come these concerns: Part II analyzes how the overall focus and the scope of 
protection of Indian IIAs relate to sustainability measures; Part III looks at 
the substantive guarantees of IIAs governing sustainability measures, with 
a special focus on the rules on expropriation and fair and equitable treat-
ment (“FET”); Part IV examines the rules on ISDS impacting sustainability 
measures, with an emphasis on the host state influence, procedural rules, 
and remedies. The conclusions discuss the remaining challenges of the 2015 
Model IIA in light of sustainable foreign investment and provide further 
suggestions for reform.

II. the lInkages between IndIan IIas and sustaInable 
development

A. The Concept of Sustainable Development

Sustainable development is currently the predominant objective of interna-
tional economic policy.20 The notion of “sustainable development” has been 
constantly evolving since it was first conceptualized in the 1987 “Brundtland 
Report”,21 and formally taken up in the 1992 Rio Declaration on Environment 
and Development.22 While sustainable development initially mainly aimed 
at converging economic development and environmental protection,23 sus-
tainable development today consists of three dimensions - economic growth, 

20 Cf UN 2030 Agenda, paras 2 and 9.
21 World Commission on Environment and Development, ‘Our Common Future’ (1987), 

UNGA Doc A/42/427, para 27; for the further development of the notion “sustainable devel-
opment” see Markus Gehring and Andrew Newcombe, ‘An Introduction to Sustainable 
Development in World Investment Law’ in Marie-Claire Cordonier Segger, Markus W. 
Gehring and Andrew Newcombe (eds), Sustainable Development in World Investment 
Law (Wolters Kluwer 2011) 3-11, 6; Marie-Claire Cordonier Segger and Ashfaq Khalfan, 
‘Origins of the Concept of Sustainable Development’ in Marie-Claire Cordonier Segger and 
Ashfaq Khalfan (eds), Sustainable Development Law: Principles, Practices, & Prospects 
(Oxford University Press 2004) 15-43, 15 (Condonier Segger and Khalfan).

22 UN General Assembly, Rio Declaration on Environment and Development (1992) A/
CONF.151/26 (vol I).

23 Cf UN General Assembly, Rio Declaration on Environment and Development (1992) A/
CONF.151/26 (vol I).
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social inclusion, and environmental protection - with a view to eradicating 
poverty in all its forms.24 The UN 2030 Agenda on Sustainable Development 
and the enshrined 17 SDGs25 are the latest step in the efforts to realize sus-
tainable development.26

The UN Agenda 2030 establishes a wide range of objectives and targets 
to achieve sustainable development. To promote environmental protection, 
states shall pursue comprehensive environmental policies and measures to 
ensure that economic development does not cause the degradation of the 
environment.27 Likewise, states must adopt extensive health, educational, 
and other social policies to facilitate social well-being for all peoples.28 To 
implement the SDGs, the UN Agenda 2030 gives nation states a wide margin 
of discretion. Implementing measures include the creation of the necessary 
infrastructure such as energy projects, water and sewerage systems, trans-
portation networks and public transportation systems, medical facilities, 
or schools.29 Also, the sustainable exploitation of natural resources and the 
creation of jobs contributes to the realization of the UNSDGs.30 Moreover, 
states must create a national and international legal and policy framework 
conducive to achieving the SDGs31 which includes legislative and administra-
tive measures to ensure that economic projects comply with the environmen-
tal and social policies of the host state. India has established the first set of 
priorities in realizing the SDGs in a framework program to be accomplished 
by 2022.32

The UN 2030 Agenda requires not only nation states, but all relevant 
stakeholders to cooperate on the realization of sustainable development33 and 
expressly stresses the role of foreign investment.34 Also, India relies strongly 
on foreign investment to implement the SDGs.35 But only sustainable foreign 
investment, that is foreign investment that is not only economically feasible 

24 UN 2030 Agenda (2015), preamble, 3rd recital; UN 2030 Agenda, paras 2 and 9; see also 
UN General Assembly, Rio+20 Declaration ‘The Future We Want’ (2012) A/RES/66/288, 
paras 3 and 4; for a discussion see Cordonier Segger and Khalfan, 15.

25 UN 2030 Agenda (2015), paras 54 ff; for details see UN, 17 Goals to Transform Our World 
<https://www.un.org/sustainabledevelopment/> accessed 1 May 2020.

26 See UN 2030 Agenda (2015), para 16.
27 Eg UN 2030 Agenda (2015), SDGs 13, 14, 15.
28 Eg UN 2030 Agenda, SDGs 2, 3, 4, 6.
29 See UN 2030 Agenda, SDGs 2, 3, 4, 6, 7.
30 UN 2030 Agenda, paras 9 and 33 and SDGs 8, 9, 12.2 and 14.
31 UN 2030 Agenda, para 63 and SDG 1(b).
32 See reference in n 4.
33 UN Agenda 2030, paras 39-46.
34 See UN 2030 Agenda, paras 28, 41 and 67 and SDGs 1(b), 2(a), 7(a), 10(b), 17.3 and 17.5.
35 India and UN (n 4), 57; see also Voluntary National Review of India’s Sustainable 

Development Goals 2017, <https://sustainabledevelopment.un.org/memberstates/india> 
accessed 1 May 2020.
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but also respects the sustainability policies of the host state,36 can make a 
positive contribution. Therefore, the UN 2030 Agenda suggests that nation 
states adopt a legal framework conducive to sustainable foreign investment.37 
However, while the determination of emission standards, the establishment 
of protected areas,38 the regulation of water prices39 or the raise of minimum 
wages40 may be required to realize the SDGs, such sustainability measures 
must - if affecting foreign investors - comply with India’s IIA obligations to 
prevent India’s responsibility towards foreign investors.41

B. The Indian IIA Landscape governing India’s Sustainability 
Policies

India is one of the first destinations for foreign investment worldwide.42 
Foreign investment has played an important role in developing India’s econ-
omy since its independence in 1948.43 While India initially relied on export 
substitution and development through debt,44 it liberalized its economy 
at the beginning of the 1990s and started to rely on Bilateral Investment 
Treaties (BITs) to promote the influx of foreign investment since the early 
1990s.45 The first BIT was the BIT India-United Kingdom 1994.46 Based on 

36 Karl Sauvant and Howard Mann, ‘Towards an Indicative List of FDI Sustainability 
Characteristics’ (International Center for Trade and Development, World Economic Forum 
2017), 2.

37 Cf UN 2030 Agenda, SDGs 1.b., 17.3 and 17.5.
38 This question was at issue in eg Compañia del Desarrollo de Santa Elena SA v Republic 

of Costa Rica (Award, 2000) ICSID Case No ARB/96/1 (Sta Elena) or in Cortec Mining 
Kenya Ltd, Cortec (Pty) Ltd and Stirling Capital Ltd v Republic of Kenya, (Award, 2018) 
ICSID Case No ARB/15/29 (Cortec).

39 Eg Biwater.
40 Veolia Propreté v Arab Republic of Egypt (Award, 2018) ICSID Case No ARB/12/15) 

(Veolia).
41 Cf ADC Affiliate Limited and ADC & ADMC Management Ltd v Republic of Hungary, 

(Award, 2006) ICSID Case No ARB/03/16 (ADC) [423f]; Técnicas Medioambientales 
Tecmed v United Mexican States (Award, 2003) ICSID Case No ARB(AF)/00/2 (Tecmed) 
[120f].

42 Rajput, 2; Ranjan/Singh/James/Singh, 14.
43 Rajput, 9-10; Nedumpara, 195.
44 Rajput, 9-26.
45 Rajput, 26-30.
46 Agreement between the Government of the United Kingdom of Great Britain and Northern 

Ireland and the Government of the Republic of India for the Promotion and Protection 
of Investments, London 14 March 1994, in force 6 January 1995, India Treaty Series No 
27 (1995) (BIT India-United Kingdom (1994)); all IIAs cited are available at <https://
investmentpolicy.unctad.org/international-investment-agreements/countries/96/india?-
type=bits> accessed 1 May 2020.
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its 1993 Model BIT,47 and its 2003 Model BIT,48 India concluded over 80 
IIAs to promote foreign investment through granting protection for foreign 
investors and their businesses.49 The structure and regulatory areas of these 
early Indian IIAs are largely similar and follow the general structure of tra-
ditional European IIAs.50

Traditional Indian IIAs comprise three areas of regulation. First, they 
determine the scope of protection of the IIA by defining investors and invest-
ments that are protected by the substantive and procedural guarantees of the 
BIT.51 Second, they establish substantive standards of treatment that India 
as a host state must observe concerning legally admitted foreign investors 
and their investments. These standards apply to all conduct of India as a 
host state that affects foreign investors and their investments, i.e. legislative 
acts, administrative acts, court decisions, and factual conduct attributable 
to the host state.52 The most critical standards for sustainable development 
measures are the rules on expropriation53 and FET.54 If a sustainability meas-

47 This BIT is not publicly available, but reportedly closely resembles the first Indian BIT 
concluded with the UK, see Rajput, 27.

48 See 2003 Indian Model Text of BIPA, <https://investmentpolicy.unctad.org/interna-
tional-investment-agreements/treaty-files/2871/download> accessed 1 May 2020 (2003 
Model BIT). For a survey of its content see Anujay Shrivastava and Kaustubh Kapoor, 
‘Significance of International Investment Arbitration in India’s Efforts Toward Instituting 
a Robust Regulatory Regime’ (2019) Indian Journal of International Economic Law XI:82-
111, 84-86 (Shrivastava and Kapoor).

49 For the IIA policy during that period see Rajput, 26-30; for Indian IIAs concluded during 
that time see <https://investmentpolicy.unctad.org/international-investment-agreements/
countries/96/india?type=bits> accessed 1 May 2020.

50 See Shrivastava and Kapoor, 84-86; Prabhash Ranjan, ‘India’s Bilateral Investment Treaty 
Programme – Past, Present, Future’ in Kavaljit Singh and Burghard Ilge (eds), Rethinking 
Bilateral Investment Treaties: Critical Issues and Policy Choices (Both Ends, Somo 2018), 
101-112, 103-106; for the content of traditional IIAs generally see Salacuse, 141-154; for a 
general overview of traditional BITs see Dolzer and Stevens.

51 Eg 2003 Model BIT, arts 1 and 2; BIT India-United Kingdom, arts 1 and 2; BIT India-
Philippines, arts 1 and 2; cf generally Salacuse, 174-212; Dolzer and Stevens, 25-47; Katia 
Yannaca-Small and Dimitrios Katsikis, ‘The Meaning of Investment in Investment Treaty 
Arbitration’ in Katia Yannaca-Small (ed), Arbitration under International Investment 
Agreements. A Guide to Key Issues (2nd edn, Oxford University Press 2018), 266-301, 
11.06-11.09.

52 Eg Dolzer and Stevens, 58.
53 Cf eg 2003 Model BIT, art 5; BIT India-United Kingdom, art 5, BIT India-Philippines, art 

5; for details Dolzer and Stevens, 97; Rudolf Dolzer and Christoph Schreuer, Principles of 
International Investment Law (2nd edn, Oxford University Press 2012) 98-117; Salacuse, 
313-357; for an in-depth discussion see ch 3.b.

54 Cf 2003 Model BIT, art 3(2); BIT India-United Kingdom, art 3(2), BIT India-Philippines, 
arts III.2 and IV.1; for details Dolzer and Schreuer, 58-60; Salacuse, 241-269; Katia 
Yannaca-Small, ‘Fair and Equitable Treatment. Have its Contours Fully Evolved?’ in Katia 
Yannaca-Small (ed), Arbitration under International Investment Agreements. A Guide to 
Key Issues (2nd edn, Oxford University Press 2018) (Yannaca-Small, Fair and Equitable 
Treatment), 501-531, 20.01-20.105; Marc Jacob and Stephan Schill, ‘Fair and Equitable 
Treatment: Content, Practice, Method’ in Marc Bungenberg, Jörn Griebel, Stephan Hobe 
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ure substantially impacts the property of foreign investors or its use, it may 
constitute a compensable expropriation.55 If the measure does not amount 
to expropriation, it may still conflict with the FET standard, which regu-
lates the manner in which host states treat foreign investors.56 It protects 
the foreign investors’ legitimate expectations in a stable legal framework57 
and may be violated if sustainability policies involving a change of the legal 
framework or administrative practices in the host state affect the foreign 
investors’ business. Third, IIAs generally establish an ISDS mechanism that 
permits foreign investors to enforce the substantive IIA guarantees against 
the host state through international arbitration and obtain indemnification 
for damages resulting from host state measures in breach of substantive IIA 
obligations.58

While the traditional IIAs intend to promote foreign investment and 
economic development, they have been increasingly criticized for their con-
ceivable adverse effects on the host state’s regulatory sovereignty generally 
and the implementation of the SDGs in particular.59 Foreign investors have 
repeatedly challenged sustainability policies of host states affecting their 
businesses as violating their rights under IIAs,60 and arbitral tribunals have 
awarded compensation if they considered the measures to constitute a breach 
of the substantive IIA standards.61 Problematic is that the lean provisions of 
traditional IIAs give arbitral tribunals wide discretion to interpret the scope 
of protection of IIAs and the substantive and procedural rights of foreign 

and August Reinisch (eds), International Investment Law (Beck, Hart, Nomos 2015), 700-
763; see for an in-depth discussion ch 3.c.

55 Eg Biwater, [451-452]; Metalclad, [102-113]; Tecmed, [115]; Glamis Gold, Ltd v United 
States of America, UNCITRAL Award, 8 June 2009 (Glamis), [357]; for further dis-
cussion see Katia Yannaca-Small, ‘Indirect Expropriation and the Right to Regulate’ in 
Katia Yannaca-Small (ed), Arbitration under International Investment Agreements. A 
Guide to Key Issues (2nd edn, Oxford University Press 2018) (Yannaca-Small, Indirect 
Expropriation), 562-593, 22.49-22.118.

56 Cf eg El Paso Energy International Co v Argentine Republic, (Award, 2011), ICSID Case 
No ARB/03/15) (El Paso), [227].

57 Cf for relevant case-law Yannaca-Small, Fair and Equitable Treatment, 22.52-22.70.
58 Cf 2003 Model BIT, art 9; BIT India-United Kingdom, art 9, BIT India-Philippines, 

art IX; see generally Dolzer and Stevens, 119-164; Dolzer and Schreuer, 235; Salacuse, 
411; Michael Waibel, ‘Investment Arbitration: Jurisdiction and Admissibility’ in Marc 
Bungenberg, Jörn Griebel, Stephan Hobe and August Reinisch (eds), International 
Investment Law (Beck, Hart, Nomos 2015), 1212-1287; Ucheora Onwuamaegbu, 
‘International Investment Dispute Settlement Mechanisms’ in Katia Yannaca-Small (ed), 
Arbitration under International Investment Agreements. A Guide to Key Issues (2nd edn, 
Oxford University Press 2018), 57-80, 3.01-3.86; for an in-depth discussion see ch 4.

59 Mann, 532-535; Newcombe, 464-467.
60 Eg Philip Morris; Urbaser SA and Consorcio de Aguas Bilbao Biskaia, Bilbao Biskaia Ur 

Partzuergoa v Argentine Republic (Award, 2016) ICSID Case No ARB/07/26 (Urbaser); 
Biwater; Cortec.

61 Bilcon; Metalclad.
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investors. As traditional IIAs merely focus on the promotion and protec-
tion of foreign investment but do provide guidance to arbitral tribunals to 
consider other host state’s interest, such as the implementation of the SDGs, 
it is uncertain whether and how arbitral tribunals take into account sus-
tainable development in the application and interpretation of IIA provisions. 
Accordingly, the outcome of a case involving sustainability policies and the 
amount of compensation is hardly predictable, which implies that host states 
do not know the possible ‘costs’ of their sustainability measures. Although 
foreign investors did not win all cases involving sustainable development 
questions,62 the mere possibility to challenge sustainability measures is said 
to scare off host states from adopting environmental or social measures nec-
essary to implement their SDGs.

While the world-wide critique on the IIAs and the ISDS system arose in 
the early 2000s, India’s enthusiasm for IIAs only changed when India lost 
its first ISDS case in 2011.63 The case that eventually induced a fundamental 
change of India’s IIA policy was the White Industries case.64 The dispute 
between an Australian investor and an Indian state coal company arose 
from the severe delay in the enforcement of an arbitral award in India and 
is a good example of the surprises that may come with an IIA. The tribu-
nal found that India’s slow enforcement of an arbitral award constituted a 
breach of the right to an effective remedy,65 and required India to pay over 
AU$4 million in compensation to the Australian company.66 While the case 
did not affect India’s sustainability policies, it nevertheless showed the pow-
ers of the IIA and ISDS system to challenge the regulatory sovereignty of host 
states and the conceivable perils of IIAs for the implementation of national 
public policy interests.

In the wake of the White Industries case, India started to draft a new 
Model IIA to remedy the shortcomings of its traditional IIAs. The Indian 
Model IIA was adopted in December 2015.67 The aim of the Model IIA was 
to strengthen the host state powers to regulate and to clarify the lean IIA 
provisions to limit the interpretative discretion of arbitral tribunals. It closely 
follows the traditional pattern of IIAs, that is the scope of application, sub-
stantive provisions, and dispute settlement, however, with modified provi-
sions: it deleted or reformulated critical IIA provisions, such as the rules on 
expropriation and FET, and restated the host state’s right to regulate and 

62 Eg Cortec; Philip Morris.
63 Rajput, 29; Ranjan/Singh/James/Singh, 8-10; for the lack of debate before the White 

Industries case see Ranjan and Anand, 12-13.
64 For details see Shrivastava and Kapoor, 103-105.
65 White Industries, [11.4.16-11.4.20].
66 See White Industries, [16.1.1].
67 See reference in n 18.
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corresponding investor obligations.68 Also, the ISDS system provides for the 
more extensive influence of host states and aims at preventing the abuse of 
the system.69 While the 2015 Model IIA was strongly criticized as being too 
host state-friendly and, as a consequence, for scaring investors off,70 it has 
served as the basis for India’s IIA policy since its adoption.

Based on the new 2015 Model IIA, India has reformed its IIAs. It termi-
nated all existing traditional IIA to the extent possible71 and started negoti-
ating new IIAs based on the 2015 Model IIA. For traditional IIA that could 
not be terminated, as their initial duration was not over, India aimed at 
negotiating Joint Interpretative Declarations (“JIDs”) until termination was 
possible.72 These instruments are inspired by the content of the 2015 Model 
IIA and provide guidance for interpreting the traditional IIA provisions.73 
But while India succeeded in negotiating such declarations in the case of 
Bangladesh and Colombia,74 many contracting parties of other IIAs refused 
to accept this declaration.75 Additionally, India has concluded several mod-
ern IIAs that were negotiated based on the 2015 Model IIA.76 Yet, India has 
not always succeeded in implementing all of its 2015 Model IIA provisions: 
while the BIT India-Belarus by and large copies the Indian 2015 Model IIA, 
the BIT India-Brazil is strongly influenced by the Brazilian Model BIT.77 As 
a result of the ongoing reforms, India today is bound by a mix of traditional 

68 Cf for details and discussion Shrivastava and Kapoor, 88-92; Grant Hanessian and Kabir 
Duggal, ‘The 2015 Indian Model BIT: Is This the Change the World Wishes to See’(2016) 
ICSID Review - Foreign Investment Law Journal 30:729-740; and references in n19.

69 For details see chs 2-4.
70 See Ranjan and Anand, 51-54.
71 See <https://investmentpolicy.unctad.org/international-investment-agreements/coun-

tries/96/india?type=bits> accessed 1 May 2020, and <https://dea.gov.in/bipa> accessed 1 
May 2020.

72 See Nicolas Peacock and Joseph Nihal, ‘Mixed Messages to Investors as India Quietly 
Terminates Bilateral Investment Treaties with 58 Countries’ (16 March 2017) <https://
hsfnotes.com/arbitration/2017/03/16/mixed-messages-to-investors-as-india-quietly-termi-
nates-bilateral-investment-treaties-with-58-countries/> accessed 1 May 2020; Shrivastava 
and Kapoor, 92; see for the state of affairs <https://dea.gov.in/bipa?page=8> accessed1 
May 2020.

73 See Shrivastava and Kapoor, 92-96.
74 Joint Interpretative Note on the Agreement between the Government of the Republic 

of India and the Government of the People’s Republic of Bangladesh for the Promotion 
and Protection of Investments <https://dea.gov.in/sites/default/files/JIN%20with%20
Bangladesh.pdf> accessed 1 May 2020; Joint Interpretative Declaration between the 
Republic of India and the Republic of Colombia <https://dea.gov.in/sites/default/files/
JID%20with%20Colombia.pdf> accessed 1 May 2020.

75 Cf Shrivastava and Kapoor, 96-97.
76 BIT India-Belarus, BIT India- Kyrgyz Republic, and BIT India-Brazil.
77 2015 Brazil Model BIT, <https://investmentpolicy.unctad.org/international-invest-

ment-agreements/treaty-files/4786/download> accessed 1 May 2020.
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and modern IIA obligations: whereas the modern IIAs await ratification,78 
there are still some traditional IIAs that could not be terminated,79 or 
amended by a JID. Others are terminated but continue to be effective due to 
sunset clauses.80 In sum, the Indian IIA legal framework, as it stands today, 
is diverse and still exposes India’s regulatory sovereignty to a considerable 
risk of investment claims based on traditional IIAs.

In addition to the critical provisions in the still applicable traditional IIAs, 
it is also uncertain, to what extent the 2015 Model IIA and the modern IIAs 
based on the 2015 Model IIA are conducive to implementing India’s SDGs. 
The main focus of India’s IIA reform was to create an instrument that rein-
forces the host state’s powers to regulate and balance them with the interests 
in investment promotion and protection. The 2015 Model IIA reflects India’s 
adverse experience with ISDS in the White Industries case, as the removal 
of the Most-Favored-Nation (“MFN”) clause or the limited access to ISDS 
indicates. Sustainable development, however, appears not to have played a 
central role in the reforms. While the 2015 Model IIA and all IIAs concluded 
based on the Model IIA contain a reference to sustainable development in 
the preamble,81 it is uncertain whether the substantive and procedural IIA 
provisions provide sufficient guidance to arbitral tribunals on how to take 
sustainable development aspects into account and make the result of arbitral 
awards on sustainability-related cases better predictable for host states.

The following chapters will analyze the challenges of the remaining tradi-
tional IIAs for India’s sustainable development policies and examine whether 
the 2015 Model IIA and the subsequently negotiated IIAs sufficiently 
addressed the pitfalls of traditional IIAs with a view to reconcile investment 
protection and sustainable development. IIA rules that particularly affect the 
sustainability policies of host states are the scope of application of IIAs, the 
substantive rules of expropriation and FET, and the ISDS rules including the 
rules on pecuniary remedies in case of breach of substantive IIA obligations.

78 See <https://investmentpolicy.unctad.org/international-investment-agreements/coun-
tries/96/india> accessed 1 May 2020.

79 BIT India-Mozambique and BIT India-Lithuania; for further reference see <https://invest-
mentpolicy.unctad.org/international-investment-agreements/countries/96/india> accessed 
1 May 2020.

80 Eg BIT India-United Kingdom, which was terminated on 22 March 2017, but remains 
effective for covered investors and investments for another 15 years, i.e. until 2032, see BIT 
India-United Kingdom, art 15.

81 2015 Model IIA, preamble, 2nd recital.



2020 India’s International Investment Agreements (IIAs) 13

III. the scope oF protectIon oF IIas

A. Shifting the Purpose of IIAs from Investment Protection 
to the Promotion of Sustainable Foreign Investment

The object and purpose of the traditional Indian IIAs typically only focus on 
the promotion of economic cooperation and increasing economic develop-
ment.82 For instance, the BIT India-United Kingdom states as its objective in 
the preamble that the BIT shall promote foreign investment and prosperity 
in the contracting parties.83 Similarly, the BIT India-Philippines and the BIT 
India-Mozambique focus merely on economic cooperation.84 Other objec-
tives, such as the promotion of social well-being, environmentally sound 
foreign investment, or other sustainable development aspects are typically 
not mentioned. Likewise, a reference to the host state’s right to regulate or 
to investor obligations to contribute to sustainable development is lacking 
in traditional Indian IIAs. Although the preambles do not establish bind-
ing treaty obligations, the sole focus on economic growth is problematic for 
achieving sustainable foreign investment, as Art 31(1) Vienna Convention on 
the Law of Treaties (VCLT) provides that the object and purpose established 
in the preamble inform the application and interpretation of treaty obliga-
tions, and arbitral tribunals have frequently resorted to the preambles of 
IIAs to apply and interpret IIA provisions.85

As traditional IIAs typically contain lean provisions that give arbitral tri-
bunals a wide margin of discretion, the object and purpose of an IIA play 
an essential role in guiding arbitral tribunals on how to apply and interpret 
the IIA provisions. But as the preambles of traditional IIAs mainly focus on 
economic prosperity, arbitral tribunals will likely interpret IIA provisions on 
the scope of application, substantive protection standards, and ISDS proce-
dure in the light of promoting economic growth. As a result, host state reg-
ulatory measures are likely to be interpreted in an investor-friendly manner 
rather than in a manner that takes into account the sustainability aims of the 
host state, and arbitral tribunals may establish a violation of IIA standards 
by the host state,86 and at times even require host states to compensate the 

82 Cf generally Dolzer and Stevens, 20-25.
83 BIT India-United Kingdom, preamble, 2nd and 3rd recital.
84 BIT India-Philippines, 2nd-4th recital.
85 Vienna Convention on the Law of Treaties (signed 23 May 1969, entered into force 27 Jan. 

1980), 1155 UNTS 331, art 31; cf also Dolzer and Schreuer, 29-30; for relevant case-law 
see eg Siemens AG v Argentine Republic (Decision on jurisdiction, 2004), ICSID Case No 
ARB/02/8 (Siemens), [81]; S.D. Myers Inc v Govt. of Canada (1st Partial Award (Merits), 
2000) UNCITRAL (Myers), [220f].

86 Cf eg Biwater, Urbaser, and references in FN 87.
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foreign investor for sustainability measures.87 Accordingly, the mere focus of 
traditional IIAs on economic growth possibly encourages arbitral tribunals 
to neglect the sustainable development aspects of host state measures when 
applying and interpreting IIA provisions.

To direct arbitral tribunals to a sustainable development-friendly interpre-
tation of IIA provisions, it is essential that IIAs incorporate the purpose of 
investment promotion and protection and the purpose of sustainable devel-
opment and related host state and investor rights and obligations into their 
objectives. These elements shift the object and purpose of BITs from the 
mere promotion of economic development to the promotion of sustainable 
foreign investment. The 2015 Model IIA complements in its preamble the 
treaty purpose of achieving economic prosperity with both the promotion of 
sustainable development and the host state’s right to regulate foreign invest-
ment in accordance with its laws and policies.88 Moreover, the substantive 
Model IIA provisions reinforce the host state’s right to take measures in the 
public interest89 and even introduce investor obligations to comply with the 
host state law.90 Both elements are essential for the implementation of the 
SDGs.91 But while the shift to promoting sustainable foreign investment is 
an important first step to guide arbitral tribunals to interpret the IIA rules in 
the light of sustainable development, it is questionable, whether the amend-
ments in the 2015 Model IIA are sufficient to ensure that modern Indian IIAs 
facilitate sustainable foreign investment.

A critical aspect is that a mere reference to sustainable development and 
the host state’s right to regulate in the preamble does not guarantee that 
arbitral tribunals will take into account sustainable development aspects in 
the application and interpretation of the IIA. Although arbitral tribunals 
are required to apply the methods of interpretation codified in Art 31(1) 
VCLT in good faith, the rule provides flexibility for the interpreter to choose 
the most suitable means of interpretation, namely, whether to interpret the 
substantive IIA provisions in the light of the object and purpose of sustain-
able development, or whether to resort to another method of treaty inter-
pretation.92 Therefore, the mere reference to sustainable development in the 

87 Cf for many examples Sta Elena and Tecmed.
88 2015 Model IIA, preamble, 2nd and 3rd recital; see also BIT India-Belarus, preamble, 

2nd and 3rd recital, BIT India-Kyrgyz Republic, preamble, 2nd and 3rd recital; BIT India-
Brazil, preamble, 3rd and 4th recital.

89 2015 Model IIA, art 5.5 and art 23.
90 2015 Model IIA, art 11.
91 Cf UN 2030 Agenda, paras 28, 41 and 67.
92 Cf Robert Jennings and Arthur Watts (eds), Oppenheim’s International Law, Volume 1: 

Peace (Longman 1992), 1270 with further reference; Oliver Dörr, ‘Article 31’ in Oliver 
Dörr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties (2nd ed, 
Springer 2018), 559-616, 560, para 2.
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preamble of the IIA may not be sufficient to ensure a sustainable develop-
ment-friendly interpretation of the reformed IIA. In fact, in the light of the 
uncertainties arising from the flexible and constantly evolving concept of 
sustainable development,93 arbitral tribunals may even be inclined to reject 
the application of sustainable development instead of getting caught up in 
the controversies on the scope and content of sustainable development-re-
lated obligations.94

Another problem is that even if arbitral tribunals take into account the 
treaty purpose of sustainable development and the related host state and 
investor obligations, the 2015 Model IIA does not direct arbitral tribunals 
on how to take sustainable development into account. Compared to other 
reformed IIAs that enshrine several references to sustainable development- 
related issues in the substantive IIA provisions,95 the 2015 Model IIA lacks 
clarification on the content, mode, and legal effects of sustainable devel-
opment on the other IIA provisions. As the content of sustainable develop-
ment is vague and controversial,96 it gives arbitral tribunals an undesirable 
wide margin of discretion to interpret the term, which creates uncertainty as 
to which elements of sustainable development arbitral tribunals will apply. 
Likewise, the mode of integrating sustainable development in the substantive 
treaty provisions is unclear, as the term sustainable development is only men-
tioned in the preamble, but nowhere in the treaty provisions, which means 
that arbitral tribunals are not guided on how and to what extent to consider 
sustainable development in applying and interpreting the IIA provisions. 
Finally, the legal effects of sustainable development on the substantive treaty 
provisions are not addressed, which implies that arbitral tribunals are not 

93 For the development of the notion of sustainable development see Gehring and Newcombe, 
6; Marie-Claire Cordonier Segger and Andrew Newcombe ‘An Integrated Agenda for 
Sustainable Development in International Investment Law’ in Marie-Claire Cordonier 
Segger, Markus W. Gehring and Andrew Newcombe (eds), Sustainable Development in 
World Investment Law (Wolters Kluwer 2011), 100-142, 104; Tarcisio Gazzini, ‘Bilateral 
Investment Treaties and Sustainable Development’ (2014) The Journal of World Investment 
and Trade 15:929-963, 930; for relevant legal sources see International Law Association, 
Sydney Conference (2018), Role of International Law in Sustainable Natural Resource 
Management for Development, 4.

94 See Moshe Hirsch, ‘Investment Tribunals and Human Rights: Divergent Paths’ in Pierre-
Marie Dupuy, Ernst-Ulrich Petersmann and Francesco Francioni (eds), Human Rights in 
International Investment Law and Arbitration (Oxford University Press 2009), 97-114, 
112-113; cf eg Urbaser, where the Tribunal refused to engage in examination of human 
rights, whose content is equally controversial, for details see Simon Burger, ‘Urbaser v 
Argentina’, MPEPIL (2020, forthcoming), para 25 and paras 42-47.

95 Eg Reciprocal Investment Promotion and Protection Agreement between the Government 
of the Kingdom of Morocco and the Government of the Federal Republic of Nigeria (signed 
3 December 2016, not in force) (BIT Morocco-Nigeria); see also IISD Model Agreement on 
Investment for Sustainable Development (2005) <https://www.iisd.org/pdf/2005/invest-
ment_model_int_agreement.pdf.> accessed 1 May 2020.

96 For the development of the notion sustainable development see ch 1 (a).
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guided on the desired impacts of sustainable development on the legal rights 
and obligations conferred by IIAs on investors and host states. For instance, 
is a host state measure to promote sustainable development that substantially 
affects an investor’s property a measure that excludes jurisdiction over a 
claim, that does not constitute an expropriation, that constitutes an expro-
priation but does not require to compensate the investor, or that requires the 
mitigation of damages?97 These uncertainties show that the mere integration 
of sustainable development into the preamble without any further guidance 
for arbitral tribunals appears not to be a feasible measure to make arbitral 
awards on sustainability measures better predictable for host states.

A similar problem exists concerning the host state’s right to regulate and 
investor obligations. While the 2015 Model IIA establishes the host state’s 
right to regulate in the preamble in general terms,98 it mentions nowhere that 
a host state may adopt sustainability measures. Although Art 5.5 and Art 
32.1 of the 2015 Model IIA contain exception clauses for host state meas-
ures in the public interest that imply a host state right to regulate, the listed 
measures only include environmental and public health interests, which cre-
ates ambiguity as to whether other sustainability measures, for instance on 
labour standards, climate change or combatting corruption99 are covered by 
these exceptions or not.

Moreover, the exception clauses lack interpretative guidance for arbitral 
tribunals as to their legal effects, namely whether they exclude the applicabil-
ity of the IIA, exclude a breach of substantive IIA provisions, exclude access 
to ISDS, or constitute a reason for excluding or mitigating compensation. 
Likewise, the investor obligations enshrined in Art 11 and Art 12 of the 2015 
Model IIA lack clarification. Art 11 of the 2015 Model IIA requires investors 
to comply with the host state’s law and not to engage in corruption, both of 
which may be interpreted as requirements to comply with India’s sustaina-
bility policies. More detailed reference to sustainable development aspects 
are contained in Art 12 of the 2015 Model IIA, which encourages investors 
to incorporate corporate social responsibility standards relating to “issues” 
of labour, the environment, human rights, and corruption. But while these 
elements largely correspond to the elements required for the implementation 
of the SDGs, the compliance with art 12 is voluntary, and the legal effects of 
non-compliance on the application and interpretation of other IIA provisions 
are not further specified in the IIA. This lack of clarification raises the same 
problems as the scarce rules on the host state’s right to regulate and makes 

97 For the discussion of these questions see chs 3 (a) and 4.
98 2015 Model IIA, preamble, 3rd recital.
99 Cf UN 2030 Agenda, SDGs, 8, 9, 16.
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the application and interpretation of investor obligations by arbitral tribu-
nals hard to predict.

To conclude, the lack of reference to sustainable development in the tradi-
tional Indian BITs is hardly cured by the manner in which the 2015 Model 
IIA integrates sustainable development. As the Model IIA does not clarify 
the meaning, scope, and impact of sustainable development and the related 
host state rights and investor obligations, arbitral tribunals are not provided 
sufficient guidance to ensure a consistent application and interpretation of 
IIA provisions in the light of sustainable development. As a result, ISDS 
decisions and their impact on sustainable development remain highly unpre-
dictable, and India will not be able to foresee whether and to what extent 
arbitral tribunals will accept India’s sustainability policies or rather require 
India to compensate foreign investors for adverse effects. Therefore, the inte-
gration of sustainable development as a treaty purpose of IIAs in the current 
form is inadequate to ensure sustainable foreign investment and needs fur-
ther refinement to better guide arbitral tribunals.

B. Scope of Application and Sustainable Development

The scope of application of an IIA is determined by the definitions of inves-
tor and investment,100 and all investors and their investments covered by 
these definitions are entitled to protection under the IIA. As the aim of tradi-
tional IIAs is to promote economic development through attracting foreign 
investment, the definitions are generally formulated in an all-encompassing 
manner: the definition of ‘investor’ typically includes all natural persons 
with the nationality of a contracting party and judicial persons incorporated 
under the law of a contracting party investing in the territory of another con-
tracting party.101 Similarly, the definition of ‘investment’ is usually a broadly 
formulated “asset-based” definition that comprises anything of monetary 
value.102 According to these traditional definitions, there are hardly any 
limitations to the scope of application of the IIA, as India experienced in 
the White Industries case,103 and the aspect of sustainable development is 
entirely neglected.

100 Cf Salacuse, 176-212, see eg BIT India-United Kingdom, art 2; BIT India-Mozambique, art 
2; BIT India-Latvia, art 2.

101 Cf eg BIT India-United Kingdom BIT, art 1 (a) (c) and (d); BIT India-Mozambique, art 1 
(a), (c) and (d); BIT India-Latvia, art 1(b); for further examples Dolzer and Stevens, 31; 
Salacuse, 206.

102 Eg India-United Kingdom BIT, art 1(b); BIT India-Mozambique, art 1(b); BIT India-Latvia, 
art1(a); generally see Salacuse, 176-184; Dolzer and Schreuer, 62; Dolzer and Stevens, 26; 
Bischoff and Happ.

103 For a discussion of the wide scope of the notion investment see White Industries, [7.3.1.-
7.6.10]; see also Nedumpara, 202.
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The consequence of this broad scope of application is that traditional 
Indian IIAs protect foreign investors and their investments irrespective of 
whether they contribute to the sustainable development of India or not. For 
instance, the term investor is broad enough to cover investors that have never 
done business in India, let alone contributed to India’s sustainable devel-
opment. An example provides minority shareholders of foreign companies 
holding shares in a foreign-controlled company established in India.104 
Moreover, the conduct of the investor is irrelevant for determining the scope 
of application, therefore traditional IIAs also protect investors not comply-
ing with a host state’s sustainable development policies, as long as they are 
established in accordance with India’s laws and regulations.105

Also, the definition of investment is so broad that it covers all assets of 
monetary value owned by an investor, irrespective of whether they contrib-
ute to the investor’s business activities in the host state or not.106 To prevent 
the use of IIAs and ISDS as a vehicle for the protection of monetary interests 
not even remotely constituting an investment, arbitral tribunals have inter-
preted the notion investment in the light of the object of IIAs to promote 
economic development and have established criteria an investment must ful-
fill to be protected by the IIA.107 The so-called Salini criteria include that an 
investment must contribute to the economic development of the host state.108 
But while this criterion may be used as a door-opener to require foreign 
investment to contribute to the sustainable development of a host state to be 
protected under an IIA, the arbitral case-law is not binding on other arbitral 
tribunals, which leads to the use of different approaches by arbitral tribunals 
to define criteria that a protected investment must meet.109 As a result, it is 
unpredictable for host states whether and how arbitral tribunals will take 
the contribution to economic development into account when determining, 

104 For further references see Saurabh Garg, Ishita G. Tripathy and Sudhanshu Roy, ‘The 
Indian Model Bilateral Investment Treaty: Continuity and Change’ in Kavaljit Singh and 
Burghard Ilge (eds), Rethinking Bilateral Investment Treaties: Critical Issues and Policy 
Choices (Both Ends, Somo, 2018), 69-80, 77-78 (Garg/Tripathy/Sudhanshu); Nedumpara, 
202.

105 BIT India-Mozambique, art 2; BIT India-Latvia, art 2.
106 Cf BIT India-United Kingdom, art 1(b).
107 See Dolzer and Schreuer, 66-67.
108 Salini Costruttori SpA and Italstrade SpA v Kingdom of Morocco, (Decision on jurisdic-

tion, 2001) ICSID Case No ARB/00/4, [52] (Salini); for details see Bischoff and Happ, 
510; the relevance of this test has, however, recently been questioned as unduly restricting 
ICSID jurisdiction, see Biwater, [312 ff], in particular [316]; Unión Fenosa Gas, SA v Arab 
Republic of Egypt, (Award, 2018) ICSID Case No ARB/14/4, [6.4] and [6.66] (UFG); for 
details see Dolzer and Schreuer, 66.

109 For the diverging practice see Dolzer and Schreuer, 66-74.
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whether an investment is protected by an IIA, as the plain text of tradi-
tional IIAs gives arbitral tribunals broad discretion to interpret the term 
investment.

The 2015 Model IIA limits the notion of investor and investment intend-
ing to only protect investors and investments that are beneficial to the Indian 
economy.110 The 2015 Model IIA narrows the definition of investor and 
ensures that only natural persons of the nationality of the other contracting 
party and enterprises established in India are protected.111 The BIT India-
Belarus requires additionally a substantial business activity.112 These mod-
ified definitions ensure that only foreign investors actively doing business 
in India enjoy protection under the IIA. Also, the definition of investment 
is changed from an asset-based definition to an enterprise-based definition, 
meaning that only assets held by enterprises constituted and operated in 
good faith in India by a foreign investor are protected.113 Besides, Art 1.4 
of the 2015 Model IIA includes the Salini criteria114 as characteristics an 
investment must meet to be protected by the IIA,115 namely the commitment 
of capital and other resources, a certain duration, the expectation of profits, 
and the significance for the development of the host state. But while this 
refinement of the scope of application of IIAs guides arbitral tribunals that 
only investors and investments contributing to the Indian economy enjoy 
protection under Indian IIAs, it is uncertain whether the refined definitions 
are sufficiently clear to ensure that only sustainable foreign investment is 
protected.

First, while foreign investors must operate their enterprise in good faith 
and in accordance with the law of the host state to be covered by the scope 
of protection,116 a clear reference to the obligation to comply with India’s 
sustainability policies is missing. Therefore, it is uncertain, whether and to 
what extent arbitral tribunals will take into account the contribution to sus-
tainable development when determining whether an investor comes under 
the scope of protection. Missing is particularly a reference to the role of 
the investor obligations established in Art 11 and Art 12 of the 2015 Model 
IIA. While Art 11.1 and Art 11.2 require investors and their investments 
to comply with India’s laws and regulations and to abstain from corrupt 
practices, it is uncertain if and how arbitral tribunals shall take into account 

110 For a thorough discussion see Ranjan and Anand, 19-22; Ranjan/Singh/James/Singh, 
17-19.

111 2015 Model IIA, arts 1.3 and 1.5.
112 BIT India-Belarus, art 1.5.
113 Garg/Tripathy/Sudhanshu, 78.
114 Salini, [52]; cf Dolzer and Schreuer, 66 with further reference.
115 See also BIT India-Belarus, art 1.4; but not BIT India-Brazil, art 2.4.
116 2015 Model IIA, art 1.4.
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these obligations when establishing whether an investor and its investment 
come under the scope of protection of the IIA.117 Even more questions raise 
the corporate social responsibility standards for foreign investors in Art 12 
that contain many elements relevant for the implementation of the SDGs. 
As the compliance with these standards is voluntary, it is difficult to fore-
see whether arbitral tribunals will resort to them to determine an investor’s 
good faith conduct, or to use them as a standard for granting or excluding 
protection under an IIA.

Second, the definition of investment lacks an express reference to the role 
of sustainable development as a requirement for a protected investment. 
Although the element “significant for the development” in Art 1.3 of the 
2015 Model IIA may serve as an entry point for sustainable development 
considerations, it is uncertain, to what extent arbitral tribunals are willing 
to interpret the requirement of contributing to the development as a require-
ment of contributing to sustainable development. While the reference to sus-
tainable development in the preamble of the 2015 Model IIA provides a basis 
for this interpretation, arbitral tribunals are not obliged to pursue this line 
of interpretation.118 Moreover, in arbitral practice, tribunals are reluctant to 
assess the contribution of an investment to the economic development of a 
host country, as this criterion is hard to determine;119 even more so, arbitral 
tribunals may be reluctant to assess the contribution to the sustainable devel-
opment of a host state.120 To ensure that arbitral tribunals take into account 
sustainable development, clear guidance is required. An example provides 
the BIT Morocco-Nigeria (2016) which not only requires foreign investment 
to contribute to the host state’s sustainable development to be protected,121 
but also establishes the relevant host state obligations relating to the imple-
mentation of sustainable development policies.122

To conclude, neither the traditional Indian IIAs nor the reformed 2015 
Model IIA are viable to ensure that only foreign investment contributing 
to India’s sustainable development benefits from the protection of the IIA. 
Although it is possible to interpret the lean provisions of the traditional IIAs 
in a way that foreign investors and investments not contributing to sustaina-
ble development are excluded from the scope of protection, there is no prac-
tice in this regard. But also, the refined provisions in the 2015 Model IIA are 

117 Cf also Sonia E. Rolland and David M. Trubek, ‘Legal Innovation in Investment Law: 
Rhetoric Practice in Emerging Countries’ (2017) University of Pennsylvania Journal of 
International Law 39:419-420.

118 See references in n 92.
119 Cf Dolzer and Schreuer, 75; Ranjan/Singh/James/Singh, 19.
120 For the uncertainties surrounding this term see supra text accompanying n20.
121 BIT Morocco-Nigeria, art 1 (3).
122 BIT Morocco-Nigeria, art 23 (1) together with arts 13, 15, 17.
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not appropriate to clearly shift the scope of protection to sustainable foreign 
investment. While the 2015 Model IIA limits the scope of application by 
narrowing down the definitions of investor and investment, and also con-
tains references to sustainable development and the related host state rights 
and obligations, the guidance for arbitral tribunals is not sufficiently clear to 
ensure that only sustainable foreign investment is protected.

Iv. substantIve IIa rules aFFectIng sustaInable 
development

A. Expropriation and Sustainable Development

The rules on expropriation in traditional IIAs trigger significant adverse 
impacts on sustainability policies of host states,123 as they may require host 
states to compensate foreign investors for sustainability measures affecting 
their property or business conduct substantially. All traditional Indian IIAs 
contain rules on expropriation that protect the property of foreign investors 
against interferences from host state measures.124 In line with the rules of 
general international law,125 they permit expropriations, if they take place for 
a public purpose, in a non-discriminatory manner, following the rule of law, 
and against compensation.126 Controversial is, whether sustainability meas-
ures that require the taking of an investor’s property (direct expropriation)127 
or affect a foreign investment to the extent that its use is entirely or substan-
tially constrained (indirect expropriation)128 constitute an expropriation that 
requires to compensate the foreign investor for the damages caused by such 

123 For a discussion on the impact of expropriation on the impact of the regulatory sovereignty 
see Suzanne A Spears, ‘The Quest for Policy Space in a New Generation of International 
Investment Agreements’ (2010) Journal of International Economic Law 13:1037-1075, 
1049-1052 with further reference.

124 Eg BIT India-United Kingdom, art 5; BIT India-Latvia, art 5; BIT India-Mozambique, art 
5; see generally Dolzer and Stevens, 97-117; Dolzer and Schreuer, 98-129.

125 James Crawford, Brownlie’s Principles of Public International Law (Oxford University 
Press, 2012), 620-626; Jennings and Watts, 911-926, in particular 918-922.

126 Eg BIT India-United Kingdom, art 5.1; BIT India-Latvia, art 5.1; BIT India-Mozambique, 
art 5.1; for further IIA rules see Dolzer and Stevens, 97-117; for details on these criteria see 
Dolzer and Schreuer, 99-129; UNCTAD (ed), Expropriation, UNCTAD Series on Issues 
in International Investment Agreements II (United Nations, 2012), 27-51; Jennings and 
Watts, 918-922; Andrew Newcombe and Luis Paradell, Law and Practice of Investment 
Treaties: Standards of Treatment (Wolters Kluwer, 2009), 369-379.

127 See UNCTAD, Expropriation, 5-6; Newcombe and Paradell, 324-325; cf eg Sta Elena.
128 See Dolzer and Stevens, 98-102; Newcombe and Paradell, 325-328 and 344-348; cf Suez, 

Sociedad General de Aguas de Barcelona SA and InterAgua Servicios Integrales del Agua 
SA v Argentine Republic (Decision on liability, 2010) ICSID Case No ARB/03/17) [121] 
(Suez); for the distinction between direct and indirect expropriation see Tecmed, [113 f].
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measures or must be accepted as regulatory measures of host states.129 While 
costs arising from such regulatory measures usually go uncompensated on 
the national level, affected foreign investors may challenge them and claim 
compensation for adverse impacts on their business in ISDS proceedings. 
In this context, the level of interference that investors must accept without 
being entitled to compensation is contentious. As the traditional Indian IIAs 
typically do not address this question, the determination of the acceptable 
threshold is up to the arbitral tribunals.

Arbitral tribunals pursue different approaches to determine whether host 
state regulatory measures that interfere with the investor’s property amount 
to a compensable expropriation. The sole effects doctrine only considers 
the impact of the measure on the investor’s use of its property, but not the 
nature, purpose, and character of a measure.130 Consequently, if a sustaina-
bility measure interferes substantially with the use of the investor’s property, 
the host state must compensate the investor irrespective of the intent of the 
measure.131 In contrast, the police powers doctrine suggests that a state’s 
police powers include the right to adopt rules that “cause economic damages 
to those subject to its powers [...] without entitling them to any compensa-
tion whatsoever.”132 This approach focuses on the intent of the measure and 
takes the protection of legitimate public welfare interests into account.133 
Following this approach, sustainability measures in the exercise of India’s 
police powers are not considered to qualify as a compensable expropriation, 
if they meet the conditions of a legitimate expropriation, i.e. if they pursue a 
public purpose, are non-discriminatory and respect the principles of due pro-
cess.134 Finally, some tribunals have taken into account both the intent of the 

129 Newcombe and Paradell, 379-383; Yannaca-Small, Indirect Expropriation, 562-593.
130 Eg Metalclad, [103]; Biloune and Marine Drive Complex Ltd v Ghana Investments Centre 

and the Government of Ghana (Ad-hoc Award on jurisdiction and liability of October 27, 
1989 and Ad-hoc Award on Damages and Costs of June 30, 1990), 183 ILR 209 (Biloune); 
for further reference see Yannaca-Small, Indirect Expropriation, 583-585 with case-law.

131 See eg Metalclad, [111]; Sta Elena, [72].
132 See Tecmed, [119]; see also Andrew Newcombe, ‘The Boundaries of Regulatory 

Expropriation in International Law’ (2005) ICSID Review - Foreign Investment Law 
Journal 20:1-57, 23; Yannaca-Small, Indirect Expropration, 585-588.

133 Eg Myers, [285].
134 See Methanex Corporation v United States of America (Final Award on jurisdiction and 

merits, 3 August 2005), pt IV, ch D [7] (Methanex); see also Saluka Investments BV v 
The Czech Republic (Partial Award, 17 March 2006), [255] (Saluka); ADC, [423 ff]; see 
also Dolzer and Schreuer, 122-23; Christoph Schreuer, ‘Fair and Equitable Treatment’ 
in Anne K. Hoffmann (ed), Protection of Foreign Investment through Modern Treaty 
Arbitration: Diversity and Harmonization (Association Suisse de l’Arbitrage 2010), 125-
135, 133; Maria Chochorelou and Carlos Espaliu Berdud ‘Sustainable Development in 
New Generation FTAs: Could Arbitrators Further the Principle through ISDS?’ (2018) 
Review of European Comparative & International Environmental Law 27:176-187, 181-
182; Yannaca-Small, Indirect Expropriation, 585-588.
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measure and the effect on the investor’s property and introduced a propor-
tionality test to determine whether and to what extent the measures must be 
accepted by foreign investors.135 As traditional IIAs do not describe in their 
rules on expropriation how to determine the acceptable level of interference, 
the arbitral case-law is diverse.136 Although arbitral tribunals have increas-
ingly become hesitant to qualify regulatory measures as indirect expropria-
tions,137 the lack of constant practice or generally accepted standards138 does 
not allow India as a host state to foresee whether it will have to compensate 
foreign investors for sustainability measures, which contributes to the infa-
mous regulatory chill of the traditional Indian IIAs.

The 2015 Model IIA refines the rules on expropriation to provide better 
guidance to arbitral tribunals on how to deal with measures in the general 
public interest. Besides restating the general conditions of expropriation, it 
includes several elements to clarify the provision. Art 5.3.a defines the notions 
of direct and indirect expropriation and establishes in Art 5.3.b elements that 
arbitral tribunals may consider when determining whether a host state meas-
ure constitutes indirect expropriation. The elements include the economic 
impact, the duration, and the object, context, and intent of the measure. 
Moreover, the measure must not disregard any binding commitment made 
by India as a host state to the foreign investor. Essential for sustainability 
measures is Art 5.5 of the 2015 Model IIA that expressly states that non- 
discriminatory regulatory measures to protect legitimate public interests, 
such as public health, safety, and the environment, do not qualify as expro-
priation. This provision is reinforced by the general exception clause in Art 
32.1 of the 2015 Model IIA, which establishes that nothing in this treaty shall 
be construed to prevent the adoption of non-discriminatory necessary meas-
ures in the public interest. While these refined rules on expropriation guide 
arbitral tribunals to accept measures in the public interest without requiring 
compensation for foreign investors, it is, however, uncertain whether the 
amendments are sufficiently clear to exclude all adverse effects of the rules 
on expropriation on the implementation of India’s SDGs.

While the reformed rules on expropriation do not specifically refer to sus-
tainable development as a legitimate public policy interest that is exempted 
from the rules of expropriation, several elements in the IIA constitute 
door-openers for sustainable development considerations. In addition to the 
exception clause of Art 5.5 also the general exception clause in Art 32.1 of 

135 Cf Tecmed, [122]; for further reference see UNCTAD, Expropriation, 98-100; Yannaca-
Small, Indirect Expropriation, 588-590.

136 See for an overview Dolzer and Schreuer, 104-112.
137 Newcombe and Paradell, 357.
138 Cf only Myers, [281]; Methanex, pt IV, ch D [7].
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the 2015 Model IIA reinforces that measures in the public interest do not 
constitute expropriations. Yet, the rules contain some ambiguities that create 
uncertainty as to whether measures will be accepted. First, the public pol-
icies mentioned do not contain all interests necessary to implement India’s 
SDGs. For instance, the enforcement of labour standards, social standards, 
or human rights standards that constitute an essential part of sustainable 
development are neither mentioned in Art 5.5 nor Art 32.1. Accordingly, 
it is uncertain whether such measures are covered by the exception. In this 
respect, the JIDs on the BIT India-Bangladesh and the BIT India-Colombia 
are better equipped, as they exclude both general measures on the conditions 
of work and human rights from the rules on expropriation.139

Second, the conditions for the exempted measures in the public interest 
are inconsistent. While Art 5.5 of the 2015 Model IIA exempts only non-dis-
criminatory measures, Art 32.1 of the 2015 Model IIA requires that the 
measures must be non-discriminatory and necessary, which introduces an 
additional element of proportionality. In this respect, it is remarkable that 
the JIDs on the BIT India-Bangladesh and the BIT India-Colombia do not 
contain any qualifications the measure must meet,140 which gives India unfet-
tered discretion and permits for discriminatory sustainability measures that 
only affect foreign investors. Whether shifting the full risk to bear the costs 
of sustainability measures to foreign investors is conducive to promoting for-
eign investment necessary to implement India’s SDGs remains to be seen.

In sum, there is a wide spectrum of rules on expropriation in the Indian 
IIAs. While the remaining traditional Indian IIAs do not contain any guid-
ance on determining whether and what sustainability measures affecting an 
investor’s property are exempted from the rules on expropriation or instead 
require compensation, the 2015 Model IIA expressly excludes certain host 
state regulatory measures from the scope of the rules on expropriation. 
However, it covers not all measures necessary to implement India’s SDGs, 
moreover, the diverse rules on the conditions that host state regulatory meas-
ures must meet to be exempted are not uniform, which gives arbitral tribu-
nals wide discretion to determine which conditions sustainability measures 
must meet to be covered by the exceptions. In contrast to the 2015 Model 
IIA, the JIDs negotiated by India provide for a wider scope of exempted 
measures and cover most sustainability measures required to implement the 
SDGs, but they do not contain any conditions for legitimate sustainability 
measures, which shifts the risk of unfair sustainability measures entirely to 
foreign investors. In sum, the currently existing IIA obligations regarding 

140 See JID BIT India-Colombia, Note 6, para 3; JID BIT India-Bangladesh, Note on interpre-
tation of expropriation – art 5, para 3.c.
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the rules on expropriation are diverse and do not permit India to predict, 
whether arbitral tribunals will exempt sustainability measures from the rules 
on expropriation or instead require India to compensate foreign investors for 
adverse impacts of sustainability measures on their investments.

B. FET and Sustainable Development

In addition to the rules on expropriation, also the FET standard, which is 
enshrined in all traditional Indian IIAs,141 affects the implementation of 
India’s SDGs. The FET standard informs the manner in which host states 
treat foreign investors, and all sustainability measures affecting foreign 
investors must comply with this standard. The FET standard provides basic 
protection for foreign investors in case no more specific IIA provision cov-
ers a contested measure.142 It is based on the principle of good faith143 and 
essentially requires the host state to act vis-à-vis the investor in a fair man-
ner, which entails the reasonableness and proportionality of the state’s con-
duct.144 Concerning sustainability measures, the FET standard complements 
the rules on expropriation145 and becomes relevant if the impact of a host 
state conduct affecting foreign investors is not sufficiently substantial to 
constitute indirect expropriation.146 When challenging regulatory measures, 
foreign investors usually raise the FET standard together with the provision 
on expropriation,147 and arbitral tribunals tend to find a breach of the FET 
standard rather than an illegal expropriation in most successful claims.148

The FET standard has given rise to criticism for being vague149 and giving 
too much discretion to arbitral tribunals to determine its content. The critique 

141 Cf eg BIT India-United Kingdom, art 3.2; BIT India-Latvia, art 3.2; BIT India-Mozambique, 
art 3.2; BIT India-Bangladesh, art 3.2; for further reference see Dolzer and Stevens, 58-60.

142 Cf Sempra Energy International v Argentine Republic (Award, 2007) ICSID Case No 
ARB/02/16, [297] (Sempra); see also Dolzer and Schreuer, 132; Ranjan and Anand, 25-26 
for further references.

143 See Tecmed, [153]; Myers, [134].
144 Tecmed, [153]; see also El Paso, [373]; generally see Roland Kläger, Fair and Equitable 

Treatment in International Investment Law (Cambridge University Press 2011); Schreuer; 
Jacob and Schill, 700-763.

145 Schreuer, 133; eg Sempra, [300 ff].
146 Cf eg PSEG Global Inc and Konya Ilgin Elektrik Üretimve Ticaret Limited Sirketi v 

Republic of Turkey (Award, 2007) ICSID Case No ARB/02/5, [238]; Continental Casualty 
Company v Argentine Republic (Award, 2008) ICSID Case No ARB/03/9, [254].

147 Eg Tecmed; ADC; Metalclad; Saluka; see also UNCTAD (ed), Fair and Equitable 
Treatment, UNCTAD Series on Issues in International Investment Agreements II (United 
Nations, 2012), 10.

148 Schreuer, 133; Dolzer and Schreuer, 130; Newcombe and Paradell, 255.
149 UNCTAD, Fair and Equitable Treatment, 11-12; Jacob and Schill, 713-717; Yannaca-

Small, Fair and Equitable Treatment, 510; see eg Sempra, [296]; Suez, [296]; Total SA 
v Argentine Republic (Decision on liability, 2010) ICSID Case No ARB/04/1, [106 ff] 
(Total).
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originates in the lean language of the traditional FET provisions, which men-
tion the term without further reference to its actual meaning.150 As a result, 
the arbitral case-law on FET is unpredictable, which possibly affects the host 
state’s willingness to adopt sustainability measures.151 Yet, several specific 
legal obligations have emerged in arbitral practice:152 a central element is 
the protection of the legitimate expectations of foreign investors that pro-
vided the basis for taking the investment decision.153 The legitimate expecta-
tions that are protected concerning host state conduct include due process, 
transparency in decision-making, compliance with contractual obligations, 
freedom from coercion and harassment of the investors, and a stable and pre-
dictable legal and business framework.154 Regarding the implementation of 
the SDGs, the element of legitimate expectation in a stable legal framework 
is problematic.155

The basis for determining the legitimate expectations of foreign investors 
is the host state’s legal order at the time the investment was admitted,156 and 
specific assurances the host state made towards the investor at that point in 
time.157 Controversial is to what extent host states are permitted to change 
the legal framework to implement sustainability policies without violating 
the FET standard. Like in the debate on indirect expropriation, the margin 
of legal change that must be accepted by foreign investors without affecting 
their legitimate expectations is unclear.158 Arbitral tribunals have used differ-
ent approaches to weigh the legitimate expectations of investors against the 
host states’ interests to implement sustainable development measures.159 In 

150 Eg BIT India-United Kingdom, art 3(2); BIT India Mozambique, art 3(2).
151 Cf infra text accompanying n 60 et seq.
152 Cf Schreuer, 125 with reference to case-law; Jacob and Schill, 717-743; Roland Kläger, ‘Fair 

and Equitable Treatment and Sustainable Development’ in Marie-Claire Cordonier Segger, 
Markus W. Gehring and Andrew Newcombe (eds), Sustainable Development in World 
Investment Law (Wolters Kluwer 2011), 241-263, 246-249; Newcombe and Paradell, 275-
278; Yannaca-Small, Fair and Equitable Treatment, 510-529.

153 Tecmed, [154]; see also Saluka, [302] with further reference to earlier case-law; El Paso, 
[348]; see also Newcombe and Paradell, 279-289; UNCTAD, Fair and Equitable Treatment, 
63 with further references; Jacob and Schill, 723-728 with further references; Kläger in 
Cordornier Segger et al, 247-248.

154 For details and related case-law see Dolzer and Schreuer, 145-160; UNCTAD, Fair and 
Equitable Treatment, 61-89; Jacob and Schill, 719-743; Yannaca-Small, Fair and Equitable 
Treatment, 518-523; for the stable legal and business framework see eg CMS Gas 
Transmission Co v Argentine Republic (Award, 2005) ICSID Case No ARB/01/8, [274 ff] 
(CMS); Sempra, [298] and [303].

155 Newcombe and Paradell, 282-289; Kläger in Cordornier Segger et al, 251-254.
156 Schreuer, 126; see also Dolzer and Schreuer,145-146 for relevant case-law.
157 Sempra, [298 f]; Total, [119 f]; Metalclad, [74 ff]: assurance that all necessary permits are 

obtained.
158 Cf El Paso, [402].
159 For details see Jacob and Schill, 723-728; UNCTAD, Fair and Equitable Treatment, 64-67; 

see eg El Paso, [402]; Saluka, [306]; Vivendi I, [7.4.24], where the Tribunal found a misuse 
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some cases the tribunals have chosen investor-friendly approaches by merely 
considering the impact of the regulatory measure;160 in other cases, they 
have taken into account qualifying elements, such as specific representations 
made to the investor161 or the legitimacy and reasonableness of the investor’s 
expectations in the light of the circumstances.162 Although case-law increas-
ingly suggests that reasonable legal changes of legislation to pursue public 
policy goals are acceptable, whereas unexpected and arbitrary changes of 
the legal framework constitute a breach of the FET standard, the outcome 
of decisions, and, thus, the acceptable scope of regulatory sovereignty to 
implement sustainability measures are frequently not predictable for the host 
state.163

To prevent the adverse impact of FET clauses on India’s regulatory sov-
ereignty, the 2015 Model IIA has deleted the reference to “fair and equita-
ble treatment” from its Art 3 establishing general standards of treatment 
of foreign investment. Instead, Art 3.1 refers to customary international 
law and enumerates certain standards of fairness that foreign investors can 
expect from India as a host state in its conduct affecting foreign investors. 
Prohibited are the denial of justice, the fundamental breach of due process, 
the targeted discrimination on manifestly unjustified grounds, and a mani-
festly abusive treatment such as coercion, duress, and harassment.164 These 
standards reflect the arbitral case-law on FET.165 Moreover, Art 3.4 estab-
lishes a jurisdictional hurdle to ISDS claims based on Art 3 and requires that 
the investor has pursued a claim before domestic courts before initiating a 
claim under the IIA. A similar but more restrictive interpretation of the tradi-
tional FET clause contains the JIDs on the BIT Colombia-India and the BIT 
Bangladesh-India. They expressly state that no treatment standards beyond 
the customary international law standard of aliens are granted and enumer-
ate the same elements as Art 3.1 of the 2015 Model IIA.166 Concerning the 
legitimate expectations of foreign investors, the JIDs clarify that such expec-
tations are only protected if specified in writing in a contract or the law of 
the host state. Besides, they exempt public policy measures entirely from the 

of powers of Argentina.
160 Cf Occidental Exploration and Production Co v Republic of Ecuador (I) (Award, 2004) 

LCIA Case No UN 3467, [196]; Tecmed, [154]; CMS, [274].
161 Methanex, pt IV, ch D [7 ff].
162 Saluka, [304]; El Paso, [368 ff].
163 Cf also UNCTAD, Fair and Equitable Treatment, 11-12 with further references.
164 For a discussion of the FET clause in the 2015 Model IIA see Ranjan and Anand, 28-31; 

Ranjan/Singh/James/Singh, 24-26. The clause is also contained in art 3.1 BIT India-Kyrgyz 
Republic and art 3.1. BIT India-Belarus.

165 See references in n 154.
166 JID BIT India-Colombia, Note 4, para 1; JID BIT India-Bangladesh, Note on “fair and 

equitable treatment” – art 3 (2), para 1.
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FET standard and establish that such measures do not entitle to compensa-
tion under the FET standard.167

A benefit of the Indian reform approach is that it replaces the vague notion 
of FET by a specification of relevant general standards of treatment, which 
limits the interpretative scope of arbitral tribunals. Uncertain is, however, 
whether the rules are conducive to promoting sustainable foreign invest-
ment. Some of the specified standards, such as due process or manifest arbi-
trariness, are also reflected in SDG 16 as relevant for the achievement of 
sustainable development, and improve India’s investment climate as a whole. 
However, the question of the legitimate expectations of foreign investors, 
which is relevant if India introduces sustainability policies to implement 
its SDGs that change the legal framework, is not mentioned, which creates 
uncertainty on how arbitral tribunals will address this standard.

Art 3.1 of the 2015 Model IIA allows for various interpretations of the 
modernized FET standard. A strict interpretation may indicate that only 
the elements listed are protected under the general treatment standard, 
which excludes the protection of legitimate expectations of foreign inves-
tors. However, the reference to customary international law in Art 3.1 may 
provide the basis for recognizing the protection of the investor’s legitimate 
expectations in a stable legal framework, as arbitral tribunals have repeat-
edly stressed that this standard constitutes customary international law.168 
Therefore, India may be required to compensate foreign investors for dam-
ages caused by the sustainability measures that involve changes in the Indian 
legal framework. The general exception clause in Art 32.1 of the 2015 Model 
IIA may provide relief to some extent, but it only refers to public health 
and environmental measures, which leaves out many sustainability policies 
required to implement the SDGs.169 As a result, art 3.1 does not provide 
sufficient guidance for arbitral tribunals to predict whether sustainability 
measures challenged under this provision will require India to compensate 
foreign investors for a breach of this standard.

Clearer guidance provides the JIDs on the BIT India-Colombia and the 
BIT India-Bangladesh. Like Art 3.1 of the 2015 Model IIA they list the ele-
ments protected under the customary international law standard of treat-
ment, but they expressly exclude measures in the public interest from the 
scope of application of the FET standard.170 This exemption is broadly for-

167 JID BIT India-Colombia, Note 4, para 3; JID BIT India-Bangladesh, Note on “fair and 
equitable treatment” – art 3 (2), para 3.

168 Eg Occidental, [190]; see Newcombe and Paradell, 271 for further reference.
169 See text accompanying n 139.
170 See JID BIT India-Bangladesh, Note on “fair and equitable treatment” – art 3 (2), para 3; 

JID BIT India-Colombia, Note 4: Promotion and Protection of Investments art 3, para 2.
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mulated and covers most of the sustainability policies necessary to comply 
with India’s SDG obligations. However, it shifts the full risk of such meas-
ures to foreign investors, as it does not contain any qualifying elements the 
host state measure must meet. Therefore, the manner how these measures 
are applied is irrelevant, and, consequently, even measures violating the due 
process standards or being entirely arbitrary or discriminatory are not pro-
tected under the FET clause. Whether this interpretation in the JIDs is con-
ducive to promoting the foreign investment on which the UN Agenda 2030 
and India’s implementing agenda rely for the implementation of the SDGs,171 
is questionable.

In sum, the FET rules in Indian IIAs are problematic for promoting sus-
tainable foreign investment. The classic FET clauses cause considerable 
uncertainty of how arbitral tribunals interpret their content. As a result, 
India may be required to compensate foreign investors for the adoption of 
sustainability measures as they may conflict with the legitimate expectations 
of foreign investors in a stable legal framework. Whether the reformed FET 
clause of the 2015 Model IIA is sufficient to exclude that arbitral tribunals 
interpret the clause as protecting the legitimate expectations of foreign inves-
tors in case of sustainability measures is uncertain, and the clause needs 
refinement in this respect. Whether, however, the interpretation of the FET 
clause in the JIDs with Bangladesh and Colombia is an adequate approach is 
doubtful as well, as it deprives the investor of all guarantees of fair treatment 
in case of sustainability measures, which may scare off foreign investors.

v. Isds and sustaInable development

A. General Remarks on ISDS and Sustainable Development

Although the linkages between ISDS and sustainable development are rarely 
debated, the ISDS system substantially impacts the implementation of India’s 
SDGs, as it authorizes arbitral tribunals to decide on the legality of sustaina-
bility measures. The ISDS system is a central element of traditional IIAs that 
permits foreign investors to enforce the substantive IIA guarantees against 
the host state through international arbitration – typically without resorting 
to the national court system.172 ISDS aims to replace the time-consuming 
and highly political state-to-state dispute settlement between the home state 
and the host state of the investor under the rules of international law by 

171 See references in n 34 and n 35.
172 Cf for many Dolzer and Schreuer, 235-312, Waibel, 1212-1287; Onwuamaegbu, 57-80, 

3.01-3.86.
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direct dispute settlement between the foreign investor and the host state. 
All traditional Indian IIAs provide for ISDS173 and, currently, 13 known 
cases are pending against India, all of which are based on traditional Indian 
IIAs.174 All investment disputes with India as a host state were conducted 
under the UNCITRAL or ICC rules, as India has never ratified the ICSID 
Convention.175 Yet, although ISDS is the backbone of IIAs that facilitates 
the enforcement of its substantive standards, the traditional ISDS provi-
sions in IIAs and the ISDS system as such have recently triggered worldwide 
opposition.176

The ISDS system has not only received criticism for allowing arbitral tri-
bunals to decide about the legality of host state regulatory measures in the 
public interest, such as sustainability measures177 but generally for its struc-
ture and gaps in regulating procedural questions. Questioned are in particu-
lar the independence and impartiality of arbitral tribunals, the consistency 
of arbitral awards on similar legal questions, and the costs and duration 
of arbitral proceedings.178 These issues have been intensely discussed at the 
ICSID179 and the UNCITRAL Working Group III,180 and many reformed 
IIAs include modifications of their ISDS rules to remedy these shortcomings 
and to reduce the detrimental effects of arbitral proceedings on the regulatory 

173 See eg BIT India-United Kingdom, art 9; BIT India-Mozambique, art 9; BIT India-
Lithuania, art 9; for an overview of the rules see Rajput, 127-145.

174 See <https://investmentpolicy.unctad.org/investment-dispute-settlement/country/96/
india.> accessed 1 May 2020.

175 Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States (signed 18 March 1965, entered into force 14 October 1966) 575 UNTS 159 
(ICSID Convention); cf Rajput, 171-194 for a discussion of the India-ICSID relationship.

176 See for many Gus Van Harten, Investment Treaty Arbitration and Public Law (Oxford 
University Press, 2007); Michael Waibel, Asha Kaushal, Kyo-Hwa Chung and Chaire 
Balchin (eds), The Backlash Against Investment Arbitration (Kluwer Law, 2010); 
Traidcraft, 13; this debate also exists in the context of TTIP, CETA, and other regional 
trade and investment agreements, for a detailed analysis of these issues see eg CJEU 
Opinion 1/17, Opinion of Advocate General Bot, 29 January 2019, ECLI:EU:C:2019:72, 
[185 ff].

177 Newcombe, 365; Mann, 532.
178 For an overview see UNCITRAL Working Paper No 150, Possible reform of ISDS - 

Consistency and related matters, A/CN.9/WG.III/WP.150; UNCITRAL Working Paper 
No 151, Possible reform of ISDS - Ensuring independence and impartiality on the part of 
arbitrators and decision makers in ISDS, A/CN.9/WG.III/WP.151; UNCITRAL Working 
Paper No 152, Possible reform of ISDS  - Arbitrators and decision makers: appointment 
mechanisms and related issues, A/CN.9/WG.III/WP.152; 1 UNCITRAL Working Paper 
No 153, Possible reform of ISDS - Cost and duration, A/CN.9/WG.III/WP.153; see also 
Mann, 532.

179 Cf for the ICSID amendment process launched in 2016 <https://icsid.worldbank.org/en/
amendments> accessed 1 May 2020.

180 Cf for the UNCITRAL Working Group III proceedings <https://uncitral.un.org/en/work-
ing_groups/3/investor-state> accessed 1 May 2020.
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sovereignty of host states. Also, India has fundamentally reformed its ISDS 
approach in the 2015 Model IIA.

The 2015 Model IIA has substantially reduced the access to ISDS for for-
eign investors through introducing several jurisdictional hurdles.181 ISDS is 
only the last resort of dispute settlement after the exhaustion of local reme-
dies and consultations between the investor and the host state, both accom-
panied by several time bars.182 Moreover, the ISDS rules in the 2015 Model 
IIA add several clarifications on the composition of arbitral tribunals, the 
jurisdiction and admissibility of claims, the applicable law, and the deter-
mination of remedies.183 While the BIT India-Kyrgyz Republic and the BIT 
India-Belarus follow the 2015 Model IIA,184 the BIT India-Brazil is even 
more restrictive and replaces ISDS by state-to-state dispute settlement.185 The 
reformed ISDS rules have been criticized for being too host state-friendly and 
for complicating the access to ISDS for foreign investors.186 Factually, the 
reduced accessibility to ISDS constitutes a major step backward in invest-
ment protection that also affects Indian investors who want to enforce their 
IIA rights abroad.187 For instance, the Indian IIAs with Brazil, Belarus, and 
the Kyrgyz Republic do not only limit the access to ISDS for investors from 
these states in India but also impede the access to ISDS for Indian investors 
in these states. While the restrictive approach to ISDS reduces the possibil-
ities of foreign investors to challenge Indian sustainability measures before 
an arbitral tribunal, which may benefit India’s implementation of its SDGs, 
it may deter foreign investors from investing in India, which would affect the 
means available for sustainable development projects in India.

Of the numerous deficiencies in the ISDS system, particularly the incon-
sistent and therefore unpredictable arbitral awards and the cost and duration 
of arbitral proceedings affect the implementation of sustainability policies 
of host states and reinforce the regulatory chill effect of the lean substan-
tive provisions in traditional IIAs. The divergences in addressing similar 
legal issues in different arbitral awards result from the structure of the ISDS 
system and the lack of substantive and procedural guidance in traditional 
IIAs:188 the arbitral tribunals are composed differently in each case, the lean 

181 For a detailed analysis see Ranjan and Anand, 42-51; Ranjan/Singh/James/Singh, 28-30.
182 2015 Model IIA, art 15.
183 For details 2015 Model IIA, arts 16-30.
184 BIT India-Kyrgyz Republic, arts 13 ff; BIT India-Belarus, art 13 ff.
185 BIT India-Brazil, arts 18-19.
186 See Ranjan/Singh/James/Singh, 32; Rolland and Trubek, 425-426: Ranjan and Anand, 

45-51.
187 Cf also Ranjan and Anand, 53-54.
188 For the ISDS rules in traditional IIAs generally see Dolzer and Stevens, 129-156; Dolzer 

and Schreuer, 236-312; Waibel, 1215-1287.
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provisions in traditional IIAs give arbitral tribunals a wide margin of discre-
tion to decide questions relating to jurisdiction, merits and indemnification, 
and the ISDS procedure lacks the possibility of legal review.189 Challenging 
for sustainable development are also the costs and duration of ISDS pro-
ceedings that require huge and unpredictable financial and human resources 
from host states, which ultimately reduces the resources available for sus-
tainable development policies.190 Although sustainable development is not 
at the focus of the current ISDS reform process at UNCITRAL and ICSID, 
several ISDS reform elements contribute to mitigating the negative effects 
of ISDS on sustainable development. Also, the Indian 2015 Model IIA con-
tains several procedural reforms that improve the adverse effects of ISDS on 
sustainable development,191 namely the increased influence of the host and 
home state of foreign investors on the ISDS process, the clarifications on the 
admissibility of investment claims, and the more detailed rules on remedies.

B. ISDS in Indian IIAs and Sustainable Development

A point of criticism of the ISDS system of traditional IIAs is that it interferes 
with the host state regulatory sovereignty to pursue sustainability policies 
and other public policy interests. A reform element in the 2015 Model IIA 
with a potentially substantial impact on the implementation of sustainability 
policies is the increased involvement of the host state in the dispute settlement 
process. The detailed regulation of the host state’s participation in the ISDS 
proceedings allows the host state of the foreign investor to raise sustainability 
considerations during the dispute settlement process and facilitates resolving 
investment disputes in line with the sustainable development objectives of 
the host state. While the comprehensive requirements to exhaust local rem-
edies increase the chances for a satisfactory solution already at the national 
level,192 also the mandatory consultation process between investor and host 
state193 may solve the dispute without using international arbitration.

Another possibility for the host state to raise sustainability arguments in 
ISDS proceedings is the instrument of Joint Interpretations provided for in 
Art 24 of the 2015 Model IIA. The defending party in a dispute may request 
a Joint Interpretation on the interpretation or application of controversial 

189 See UNCITRAL Working Paper No 149, Possible Reforms of Investor-State-Dispute 
Settlement (ISDS), Note by the Secretariat, A/CN.9/WG.III/WP.149.

190 For a discussion of these issues see references in n 178.
191 See also Mahnaz Malik, ‘The IISD Model International Agreement on Investment for 

Sustainable Development’ in Marie-Claire Cordonier Segger, Markus W. Gehring and 
Andrew Newcombe (eds), Sustainable Development in World Investment Law (Wolters 
Kluwer 2011), 574-576.

192 2015 Model IIA, art 15.1.
193 2015 Model IIA, art 15.3.
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IIA provisions. Both contracting parties of the IIA subsequently decide 
jointly on the interpretation with binding effect on arbitral tribunals.194 The 
instrument of a Joint Interpretation enables both the host and the home state 
of a foreign investor to raise and discuss their specific sustainable devel-
opment concerns in the decision-making process and to adopt an interpre-
tation of controversial IIA provisions that takes into account the interests 
of both states to implement their SDGs. The resulting sustainable develop-
ment-friendly authoritative interpretation of the IIA provision guides arbitral 
tribunals to apply and interpret the provision accordingly. In the light of the 
remaining uncertainties of the reformed substantive IIA provisions discussed 
earlier, this instrument permits to cure unintended effects of the reformed 
substantive provisions on the sustainable development policies of both con-
tracting parties of the IIA.

Another element that adversely affects the predictability and duration of 
ISDS proceedings is the limited guidance on the jurisdiction over claims in 
traditional Indian IIAs, which provides broad discretion to arbitral tribunals 
to decide on its jurisdiction over a claim. The 2015 Model IIA addresses this 
issue by providing express limitations to the jurisdiction, which facilitates to 
anticipate decisions on this question and also saves costs and resources by 
shortening arbitral proceedings.195 Both aspects benefit sustainable develop-
ment, as the rules prevent costly proceedings by clearly determining what 
claims are rejected at the outset. Apart from the refinement of the definitions 
of investor and investment196 that ensure that only investors and investments 
contributing to the development of the Indian economy are covered by the 
scope of protection of the IIA, there are several other limitations on juris-
diction. Art 13.4 of the 2015 Model IIA excludes jurisdiction for specific 
claims, for instance for investments that have been made through fraudulent 
misrepresentation or corruption. This provision is the procedural corollary 
to Art 11(ii) of the 2015 Model IIA that reiterates the investors’ obligation 
to abstain from corrupt practices. Based on Art 13.4 of the 2015 Model IIA, 
arbitral tribunals are guided to reject claims on investments that have been 
made through corruption, fraudulent misrepresentation and similar investor 
conduct at the beginning of arbitral proceedings, which saves costs of the 
proceedings, as it prevents that these questions are only addressed at the 
stage of the merits or remedies.197

194 2015 Model IIA, art 24.3.
195 On the jurisdiction and admissibility of claims generally see Waibel, 1215-1220.
196 Cf infra text accompanying n 110 ff.
197 Cf for the uncertainty on how Tribunals address the issue of corruption Caroline Kago, 

Tomasz Milej, Fidel Mwaki and Saweria Mwangi, ‘International Public Policy, Corruption 
and Investor to State Arbitration’ (2020) Manchester Journal of International Economic 
Law 17:122-139.
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Another provision limiting the procedural discretion of arbitral tribunals 
is Art 21.1 Model IIA. It provides for an expedited procedure for frivolous 
claims that are manifestly without legal merits or unfounded as a matter 
of law.198 The requirement to decide these questions at the stage of estab-
lishing jurisdiction rather than at the merits stage contributes to preventing 
lengthy arbitral proceedings. This provision may also be used to prevent friv-
olous claims of investors not complying with India’s sustainability policies. 
However, to ensure that the provision benefits India’s sustainability policies, 
an express reference to the sustainable development provisions or the (volun-
tary) investor obligations enshrined in the IIA would have been desirable. As 
the objective of sustainable development is only mentioned in the preamble 
of the 2015 Model IIA,199 and Art 13.3 of the 2015 Model IIA expressly 
excludes jurisdiction over the investor obligations in Art 11 and Art 12 of the 
2015 Model IIA, it is uncertain, to what extent arbitral tribunals will - lack-
ing an explicit reference – take into account the impact of the investor con-
duct on India’s sustainable development when deciding on whether a claim is 
frivolous and therefore the jurisdiction is excluded. An express reference to 
sustainable development could improve the effect of this provision on reduc-
ing the adverse effects of ISDS on sustainable development.

An element that exists in many reformed IIAs,200 but is lacking in the 
2015 Model IIA is a provision on counterclaims. If an investment claim pro-
ceeds to the merits stage, express rules on counterclaims allow host states 
to bring their claims against the foreign investor and thus merge proceed-
ings, which saves considerable costs and resources for India as a host state. 
Whereas also the ICSID Convention and the UNCITRAL Arbitration Rules 
provide for counterclaims under certain conditions,201 arbitral tribunals have 
issued diverging decisions on the conditions for the admissibility of counter-
claims.202 In practice, most counterclaims have either been declared inadmis-

198 Cf generally on frivolous claims Katia Yannaca-Small and David Earnest, ‘The Fate of 
Frivolous and Unmeritorious Claims’ in Katia Yannaca-Small (ed), Arbitration under 
International Investment Agreements. A Guide to Key Issues (2nd edn, Oxford University 
Press 2018), 142-152.

199 Cf infra text accompanying n 88 ff.
200 Eg COMESA Investment Agreement 2007, art 28(9) <https://investmentpolicy.unctad.org/

international-investment-agreements/treaty-files/3092/download> accessed 1 May 2020; 
ECOWAS Supplementary Act on Investment 2008, art 18(3)-(5) (ECOWAS-SA) <https://
investmentpolicy.unctad.org/international-investment-agreements/treaty-files/3266/
download> accessed 1 May 2020; African Union Draft Pan-African Investment Code, art 
43 (adopted in Addis Ababa 31 March- 2 April 2016, revised December 2016) ECOSOC 
Doc E/ECA/CM/50/1/AU/STC/FMEPI/MIN/1(III) (8 February 2017) (PAIC).

201 See Mark A. Coldfelter and Diana Tuitieva, ‘Counterclaims in Investment Treaty 
Arbitration’ in Katia Yannaca-Small (ed), Arbitration under International Investment 
Agreements. A Guide to Key Issues (2nd edn, Oxford University Press 2018), 417-454, 
17.19-17.94.

202 See Coldfetter and Tuitieva, 17.06-17.18.
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sible or have failed.203 Expressly permitting and establishing the conditions 
for the admissibility of counterclaims prevents this insecurity and also ena-
bles host states to raise claims concerning sustainable development aspects 
of an investment in ISDS proceedings. As such, it is a useful instrument to 
induce that arbitral tribunals decide a case in the light of its sustainable 
development aspects and to save costs and time for additional proceedings. 
Whereas the inclusion of a provision on counterclaims was discussed at the 
drafting stage of the 2015 Model IIA but failed,204 India may consider intro-
ducing it in its future IIAs as an element to improve the consideration of 
sustainable development aspects in ISDS proceedings.

Another element of traditional Indian IIAs that reinforces the regulatory 
chill effect of the scarce substantive IIA provisions is the rules on indemni-
fication for breaches of substantive IIA obligations. As traditional Indian 
IIAs typically only regulate – albeit insufficiently – the rules on compen-
sation for expropriation205 but lack rules on reparation, arbitral tribunals 
must determine reparation for breaches of substantive IIA provisions fol-
lowing the rules on general international law.206 In theory, both forms of 
indemnification have different standards and modes of valuation that result 
in different amounts of monetary damage to be paid by the host state: the 
compensation for expropriation is an objective standard that does not permit 
to consider mitigating effects, such as the sustainable development purpose 
of a measure;207 in contrast, the reparation for breaches of IIA obligations is 
a subjective standard that requires full reimbursement of material damages 
including lost profits and allows for mitigation.208

Although tribunals generally are aware of the difference between the com-
pensation and reparation,209 the application of both standards is frequently 
blurred.210 From the sustainable development perspective, this scenario is 
problematic for two reasons: first, the amount of indemnification is hardly 

203 See Coldfetter and Tuitieva, 17.03.
204 See Singh, 94.
205 Cf eg BIT India-United Kingdom, art 5.1; BIT India-Bangladesh, art 5.1.
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predictable for host states; and second, it is entirely unclear whether and 
to what extent arbitral tribunals take into account sustainable development 
perspectives when determining indemnification. As a result, it is difficult for 
host states to assess the potential “costs” of their sustainability measures.

The most effective reform approach to prevent adverse impacts of ISDS 
on sustainable development is to include clear guidance for arbitral tribu-
nals on how to determine indemnification for expropriation and breaches of 
substantive IIA obligations. As the claims of the investor and the responding 
state are typically diverging,211 arbitral tribunals have considerable discretion 
to calculate the amount of indemnification or any mitigating or offsetting 
factors. However, while the 2015 Model IIA refines the rules on compensa-
tion and reparation, it is uncertain, whether the reforms suffice to take into 
account the sustainable development impacts of indemnification.

Regarding the calculation of compensation for expropriation, Art 5.1 of 
the 2015 Model IIA establishes that compensation shall be adequate and at 
least equivalent to the fair market value, and provides for criteria for deter-
mining the fair market value. Valuation criteria include the going concern 
value, the asset value including the declared tax value of the tangible prop-
erty, and other criteria as appropriate. While the compensation standard is 
generally an objective standard that does not permit mitigation,212 the latter 
element may constitute a door-opener to integrate sustainability consider-
ations into the determination of compensation, for example, the sustaina-
bility policies pursued - or not pursued - by a foreign enterprise. However, 
to ensure that arbitral tribunals will take into account such sustainability 
considerations, an express reference to sustainable development or the gen-
eral exception clause of Art 32(1) of the 2015 Model IIA would be required.

Art 26.3 and Art 26.4 of the 2015 Model IIA address the determination 
of reparation (“monetary compensation”) for a breach of substantive IIA 
obligations. Following Art 26.3 reparations cannot be greater than the loss 
suffered by the investor, moreover, arbitral tribunals may not award puni-
tive or moral damages. Significant for sustainable development is that Art 
26.3 provides for mitigating factors, which include the current or past use 
of the investment, damages that the investor has caused to the environment 
or local community, other relevant considerations regarding the need to bal-
ance public interests and the interests of the investor.213 While this provision 
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212 See references in n 207.
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principally provides a basis for arbitral tribunals to take into account the sus-
tainable development interests of India as a host state and the contribution or 
lack of contribution of foreign investors to India’s sustainable development 
policies when determining reparation, the provisions still leave broad discre-
tion to arbitral tribunals on how to take into account sustainable develop-
ment aspects. An express reference to the mitigating or offsetting effects of 
the investor obligations in Art 11 and Art 12 of the 2015 Model IIA would 
have been desirable.

To conclude, the classical ISDS rules in the traditional Indian IIAs that 
govern all currently pending investment disputes against India214 are scarce 
and give arbitral tribunals wide discretion on deciding procedural questions 
and calculating indemnification. Problematic for the sustainable develop-
ment policies of host states are in particular the lack of predictability of pro-
cedural decisions and the cost and duration of arbitral proceedings. As there 
is only limited awareness of the impact of ISDS rules on sustainable develop-
ment and traditional IIAs do not contain any guidance on whether and how 
to take into account sustainable development considerations in procedural 
decisions, arbitral tribunals will hardly apply and interpret the traditional 
ISDS rules in the light of the impact of their decisions on the sustainable 
development policies of host states.

Although also the 2015 Model IIA did not specifically take into account 
the adverse effects of the ISDS system on sustainable development, several 
reform elements limit the possible negative impacts of ISDS on the sustainable 
development of host states. The 2015 Model IIA provides for the increased 
influence of the contracting parties on the ISDS proceedings, which allows 
ensuring that sustainable development aspects are considered in the settle-
ment of investment disputes. Moreover, the reforms of the provisions on 
jurisdiction and procedural questions contribute to preventing or limiting 
the duration of ISDS proceedings, and the reformed rules on indemnification 
induce arbitral tribunals to mitigate the amounts to be paid by taking into 
account sustainable development aspects. In sum, the reform approaches in 
the 2015 Model IIA are a good start, although a more detailed reference to 
sustainable development would be desirable to better ensure that arbitral 
tribunals reconcile their procedural decisions with sustainable development 
considerations.

214 See <https://investmentpolicy.unctad.org/investment-dispute-settlement/country/96/
india.> accessed 1 May 2020.
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vI. conclusIons: the FeasIble way Forward to 
reconcIle Investment protectIon and sustaInable 

development In IndIan IIas

India is in the process of reforming its IIAs to reconcile investment protec-
tion and sustainable development. Although India has terminated most of its 
traditional IIAs and has developed a new Model IIA in 2015 that expressly 
integrates sustainable development as one of its objectives, India’s IIA land-
scape as it stands today is not adequately equipped to promote the sustaina-
ble foreign investment India needs to implement the SDGs.

The traditional Indian IIAs, which continue to govern investment disputes 
for several years due to sunset clauses, do not contain any reference to sus-
tainable development or respective host state rights and investor obligations. 
The broad scope of application and the lean substantive rules give arbitral 
tribunals a wide margin of discretion to decide whether and how to take 
into account sustainable development in their decisions. Likewise, the scarce 
rules on procedural questions and indemnification create uncertainties as 
to the length and costs of arbitral proceedings. Therefore, it is hardly pre-
dictable for India how arbitral tribunals will deal with investment disputes 
involving sustainable development questions, i.e., whether arbitral tribunals 
will accept sustainability measures challenged by foreign investors or rather 
require India to compensate foreign investors for losses or additional costs 
accruing from such sustainability measures.

The 2015 Model IIA shows a better-balanced approach between host 
state and investor rights and obligations and includes several sustainable 
development-related provisions. Yet, the integration of the sustainable devel-
opment objective into the 2015 Model IIA and the IIAs negotiated on its 
basis has only been half-hearted. The 2015 Model IIA addresses sustain-
able development concerns in a manner that shows that the reforms were 
mainly an answer to White Industries instead of a comprehensive strategy 
to reform IIAs to reconcile investment protection and sustainable develop-
ment. The mere reference to sustainable development in the preamble, the 
limited references to the host state’s right to regulate public policy interests 
and the merely voluntary corporate social responsibilities of foreign inves-
tors are not sufficient to guide arbitral tribunals on how to take into account 
India’s sustainable development interests when applying and interpreting the 
IIA obligations. Remaining uncertainties that give undesirable discretion to 
arbitral tribunals include that not all policies relevant for the implementation 
of the SDGs are mentioned in the exception clauses, that the legal effects of 
sustainable development and the related investor obligations on other IIA 
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provisions are not specified, and that the rules on indemnification lack clari-
fication on how to take into account sustainable development considerations. 
As a result, arbitral tribunals continue to have a wide margin of discretion to 
take into account sustainable development in their awards, which does not 
allow India to predict the permissibility or possible “costs” of their sustain-
able development policies.

To effectively reconcile investment promotion and protection and sus-
tainable development, the Indian IIA reform process must continue. To 
ensure that the Indian IIAs contribute to the promotion of foreign invest-
ment necessary to implement India’s SDGs, sustainable development must 
be thoroughly integrated into the substantive and procedural IIA provisions 
through including all aspects of sustainable development into the general 
exceptions, and through clarifying the impact of sustainable development 
on the rules of jurisdiction over investment claims, the substantive IIA pro-
visions and the rules on indemnification. Likewise, it is important to specify 
the legal effects of the host state’s right to regulate and the role of the so far 
voluntary investor obligations for the admissibility, substantive IIA rules, or 
the calculation of indemnification. While some of the JIDs to the remaining 
traditional IIAs tackle these questions more thoroughly, the 2015 Model IIA 
needs adjustments to adequately address these concerns.

When revising India’s IIA strategy it is important to keep in mind that an 
essential prerequisite for effectively reconciling investment protection and 
sustainable development is the equilibrium between host state and investor 
rights and obligations. While foreign investment is important for realizing 
India’s SDGs, only a legal framework that adequately balances host state 
and investor rights and obligations will be able to attract foreign invest-
ment. Therefore, Indian IIAs must contain, on the one hand, sufficient flex-
ibility to permit India the implementation of its sustainability policies, and 
on the other hand, sufficient protection for foreign investors against unfair 
host state conduct that disproportionally affects foreign investors. To find a 
well-balanced approach is not only in the interest of foreign investors, but 
also in the interest of India who is no longer only a capital importing state, 
but increasingly a source of foreign investment.


