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Abstract: Investment treaties are often understood as the
paramount protections for the foreign investors across
jurisdictions. An investment treaty can be understood as an
international regulatory mechanism between two or more
sovereign states to promote, govern and protect investments.
In the context of the recent Indian Bilateral Investment
Treaties (BITs), this Paper shall primarily study the shifts in the
international investment regime of India and shall focus on the
dispute resolution mechanism vis-à-vis India’s internal regulatory
obligations. Two conflicting themes shall be discussed in details.
Firstly, how the Model BIT attempts to create an investorfriendly regime. Secondly, how the Model BIT attempts to ensure
that the effectiveness of internal regulations of host-state (India)
are not compromised and do not lead to violation of any treaty
obligations. This Paper shows that India in an attempt to learn
from its own failures in investor treaty arbitrations has shifted
to a stronger regulatory framework in its Model BITs and has
attempted to narrow down definitions of various terms as well
as minimize ambiguity over certain provisions in its older Model
BITs. India’s new BIT regime seems to indicate that there would
be a long-term rise in the investor-confidence.

*

“Anujay Shrivastava is a Fourth Year B.A., LL.B. (Hons.) Student & Former
Undergraduate Researcher to Centre for International Trade & Economic Laws under
Prof. (Dr.) James J. Nedumpara at Jindal Global Law School; Kaustubh Kapoor is a
Fourth Year B.A., LL.B. (Hons.) Student at Jindal Global Law School. We would like
to thank Ms. Shubhangi, Assistant Professor of Law at O.P. Jindal Global University
for her continuous guidance and support, Mr. Anubhav Khamroi for his assistance,
and also the Board of Editors of the Indian Journal of International Economic Law
for their editorial assistance. This Article only reflects the Author’s personal opinion.
Errors, if any, solely remain our own. The authors may be contacted for feedback at:
“anujay97[at]gmail.com” or “kaustubh11.sfc[at]gmail.com” respectively.

2019

Significance of International Investment Arbitration

I. Introduction . . . . . . . . . . . . . . . . . . . 83
II. Investment Treaty Regime in India. . 84
A. 2003 Indian Model Bit Regime.84
B. 2014 Indian Draft Model Bit
Regime . . . . . . . . . . . . . . . . . . . 86
C. Post-2016 Indian Model Bit
Regime . . . . . . . . . . . . . . . . . . . 88
D. Consolidated Joint
Interpretative Statement
After The 2016 Indian
Model Bit (February 2016). . . . 92

83

III. Inherent Clash Between Domestic
Regulations and International
Obligations of India . . . . . . . . . . . . . 97
A. Corruption . . . . . . . . . . . . . . . . 99
B. Retrospective Taxation. . . . . . 100
IV. Case-Study: White Industries &
Antrix. . . . . . . . . . . . . . . . . . . . . . . 103
A. White Industries. . . . . . . . . . . 103
B. Antrix Corporation. . . . . . . . . 105
V. Impact on Investor Confidence:
An Empirical Assessment . . . . . . . . 106
VI. Conclusion. . . . . . . . . . . . . . . . . . . . 110

I. I ntroduction
A Bilateral Investment Treaty (“BIT”) is a treaty which is aimed at protecting
the investments made by investors of two or more sovereign states in the target country for investors1. The UNCTAD has called it the “most important
protection” for international investment.2 Various countries across the world
have their own Corporate Governance mechanisms. In this light, a BIT or
similar Treaties can be understood as an International Regulatory mechanism for Corporate Governance across nations, which are created in such a
way that they can balance the interests of both Developed and Developing
Nations.
This essay shall examine how the recent developments in International
Investment Arbitration have impacted the evolution of a Regulatory Regime
towards Investment Arbitrations in India. Part-II of the essay shall trace the
investment treaty regime in India. It shall evaluate the shift of India from an
“investor-friendly” BIT regime to a more “regulatory” form of regime by
changes from the 2003 Indian Model BIT era to Post-2016 Indian Model BIT
era. Part-III shall examine the dilemma which India faces due to the inherent
clash between the “Domestic Regulations of India” and its “International
Obligations” after the events of drafting the 2014 Indian Draft Model BIT,
as well as highlight two major conflicts arising from corruption and retrospective taxation. Part-IV shall venture into a case study of the arbitral
awards in White Industries Australia Ltd. v. Republic of India3 and Antrix

1

2

3

Prabhash Ranjan and Pushkar Anand, “The 2016 Model Indian Bilateral Investment
Treaty: A Critical Deconstruction”, 38 Nw. J. Int’l L. & Bus. 1-2 (2017).
Bilateral Investment Treaties 1959-1999, UNCTAD (December 31, 2000, 11:00 a.m.),
<http://unctad.org/en/docs/poiteiiad2.en.pdf> (Arguing that BITs have a significant importance for protecting international investments).
White Industries Australia Ltd. v. Republic of India, IIC 529 (2011), Final Award
(November 30, 2011) (hereinafter “White Industries”).
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Corpn. Ltd. v. Devas Multimedia (P) Ltd.4 decisions which drove India
towards a more “regulatory” investment treaty regime. Lastly, Part-V of the
Paper shall scrutinize the effect on “investor confidence” in India post the
institution of the 2016 Indian Model BIT.

II. I nvestment Treaty R egime

in

I ndia

This Part is divided into four sections which shall trace the BIT Regime
in India with a focus on the relevant provisions of Model BITs during: [A]
2003 Indian Model BIT era; [B] 2014 Indian Draft Model BIT era; [C] Post2016 Indian Model BIT era; and [D.] The Consolidated Joint Interpretative
Statement released after the 2016 Model BIT in February 2016.

A. 2003 Indian Model Bit Regime
India owing to its newly found economic liberalisation signed its first BIT
with UK in 1994, which aimed to attract, incentivise and maximise foreign
investment.5 It coincided with the subsequent entry of the General Agreement
on Tariffs and Trade, 1994, making India a WTO Member.6 This treaty was
predominantly drafted by the UK presumably due to the erstwhile difference
in economic status of the two countries.7 The Indian Model BIT of 2003
contained striking similarities to the 1994 India-UK BIT which focussed on
“foreign investor protection” instead of “State regulatory powers”.8 This
Model BIT became the base for India to negotiate further BITs as it was considered to be “investor friendly”, although scholars have argued that it was
excessively tilted towards the interests of the investors9.
The Preamble to the 2003 Model BIT stated that both the State Parties
recognize “encouragement and reciprocal protection” of investment under
4
5

6

7

8

9

Antrix Corpn. Ltd. v. Devas Multimedia (P) Ltd., 2018 SCC OnLine Del 9338.
Rashmi Banga, “Impact of Government Policies and Investment Agreements on FDI
Inflows” (Indian Council for Research on International Economic Relations, Working
Paper No. 116, 2003).
World Trade Organization, The 128 Countries that had Signed GATT by 1994, World
Trade Organization (November 3, 2018), <https://www.wto.org/english/thewto_e/gattmem_e.htm.a>.
Dev Krishnan, India and International Investment Law in India, in Bimal N. Patel (ed.),
The State Practice of India and the Development of International Law: Dynamic Interplay
between Foreign Policy and Jurisprudence (Brill’s Asian Law) 277 (1st edn., Martinus
Nijhoff, The Hague, 2008).
See generally Model BIT 2003, ITA Law (November 1, 9:00 a.m., 2015) <https://www.
italaw.com/sites/default/files/archive/ita1026.pdf>.
Krishnan, supra note 7, at 277.
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the international agreement. Investors under Clause (c) of Article 1 refer to
“any national or company” of a Contracting Party. Article 3(2) of the 2003
Model BIT required Investments and returns of investors of each Contracting
Party at all times are to be accorded “fair and equitable treatment” in the
territory of the other Contracting Party. Article 4(1) and Article 4(2) incorporate National Treatment and Most Favourable Nation (“MFN”) Clauses,
respectively. Interestingly, the investors were precluded from invoking the
National Treatment and MFN clauses against the benefit of any treatment,
preference or privilege resulting from any matter pertaining wholly or mainly
to taxation under Sub-clause (b) of Article 4(3). Article 7(1) lists out certain
funds considered as Investment and Returns which are to be repatriated to
the investor from the other contracting party, excluding “compensation for
losses” under Article 6. Unless otherwise agreed, these repatriations shall be
in prevailing market rates in the currency of the original Investment or any
other convertible currency.10
Article 5(1) provided that the investments of the investors shall not be
expropriated unless done for a public purpose, on a non-discriminatory
basis with fair and equitable compensation including the genuine value of
the investment before the expropriation came to public knowledge and interests at a fair and equitable value. Clause (2) of Article 5 further guaranteed judicial review or review by an independent body about the valuation
of the investment. This was clearly a very investor friendly clause. It meets
the Chorzow 11 standard held by the Permanent Court of Justice wherein
it was held that in case of lawful expropriation, the damage suffered must
be repaired through the “payment of fair compensation” or “the just price
of what was expropriated” at the time of the expropriation, meaning the
“value of the undertaking at the moment of dispossession, plus interest to
the day of payment”. The Chorzow decision further held that “in case of
unlawful expropriation, international law provides for restitutio in integrumor, if impossible, its monetary equivalent at the time of the judgment”.12
The Chorzow standard has been recognized by the UNCITRAL (NAFTA)

10

11

12

Model BIT 2003, ITA Law (November 1, 9:00 a.m., 2015), <https://www.italaw.com/sites/
default/files/archive/ita1026.pdf>.
See The Factory at Chorzów (Claim for Indemnity) (The Merits), Germany v. Poland,
Permanent Court of International Justice, judgment, 13 September 1928, 1928 PCIJ (ser.
A) No. 17, p. 47 (This was the first decision of the Permanent Court of International
Justice which held two distinct standards for compensation in cases of lawful and unlawful
expropriation).
The Factory at Chorzów (Claim for Indemnity) (The Merits), Germany v. Poland,
Permanent Court of International Justice, Judgment, 13 September 1928, 1928 PCIJ (ser.
A) No. 17, p. 47.
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Tribunal in S.D. Myers Inc. v. Canada13 after perusing plethora of arbitral
decisions to be the correct standard under international law. This is also in
line with the common law standard of damages being “compensatory or
restorative” in nature.14
Notably unlike the 2016 Model BIT, there was no mention of barring
claims in arbitration on the grounds of the investments suffering from corruption, fraudulent or illegality in the 2003 Model BIT.
India proceeded with entering into more than 80 BITs, 72 of which were
enforced before 2011.15 Until 2011, there was only one instance wherein a
BIT was invoked against an Indian Party which was ultimately settled without any grant of an international arbitration award. In that case, the foreign
investors in the Dabhol Power Plant project had initiated arbitration proceedings against an Indian Company, but Indian courts granted an anti-arbitration injunction, forcing the investors to invoke proceedings under the
India-Mauritius BIT.16

B. 2014 Indian Draft Model Bit Regime
The general attitude of accepting an excessively investor friendly BIT model
changed in India in 2012 when an award was made in White Industries
case,17 which will be elaborated later on in this essay. India drafted 2014
Indian Model BIT in 2014 which was released in the public domain in early
2015.18. The Preamble of the new Model aims to “promote bilateral cooperation” between the Parties with respect to foreign investments. Notably,
13

14

15

16

17

18

S.D. Myers Inc. v. Canada, (2001) 40 ILM 1408 UNCITRAL (NAFTA) Award (Merits),
13 November 2000, ¶ 311.
See also Ghaziabad Development Authority v. Balbir Singh, (2004) 5 SCC 65; Fortune
Infrastructure v. Trevor D’Lima, (2018) 5 SCC 442; Anujay Shrivastava, “Supreme Court’s
Balanced Approach to Damages under Contract Law”, (October 30, 2018, 3:40 a.m.),
<https://indiacorplaw.in/2018/10/supreme-courts-balanced-approach-damages-contractlaw.html> (Indian Jurisprudence on Contract Law constantly reiterates that damages are
always of compensatory or restorative nature towards frustration of contract or failing to
satisfy an existing condition in the contractual agreement).
Nishith Desai Associates, Bilateral Investment Treaty Arbitration in India, (February
2018),
<http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research_Papers/
Bilateral_Investment_Treaty_Arbitration_and_India-PRINT-2.pdf> (accessed January 21,
2019).
See generally Capital India Power Mauritius I and Energy Enterprises (Mauritius) Co.
v. India, ICC Case No. 12913/MS, IIC 43 (2005); Bank of America, Memorandum of
Determinations, OPIC, IIC 25 (2003).
White Industries Australia Ltd. v. Republic of India, IIC 529 (2011), Final Award
(November 30, 2011).
See generally MyGov Cell, National Informatics Centre, Ministry of Electronics &
Information Technology, Government of India, Model Text for the Indian Bilateral
Investment Treaty (2014), MyGov.in (March 31, 2015, 1:00 p.m.), <https://www.mygov.
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the Preamble adds that the Treaty seeks to “reaffirm the right or Parties to
regulate Investments in their territory in accordance with their Law and
policy objectives including the right to change the conditions applicable to
such Investments”. Further, it adds an objective of investment with “sustainable development and inclusive growth of the parties”. This marks a shift
from the traditional investor friendly and non-regulatory regime to a more
regulatory regime with an added focus on “sustainable development” and
“inclusive growth” of the parties.19
Chapter II of the 2014 Model text is titled “Obligations of Parties”.
Articles 3 and 4 of the Model Text talk about the “Standard of Treatment”
of the investment and mutual “National Treatment” obligation respectively.
The Standard of Treatment provision did not contain a “fair and equitable”
treatment clause and instead set a high threshold for violation of due-process
by using the terms “outrageous” and “manifestly abusive”.20 This demonstrated that India was taking a strong shift from investor friendly to regulatory regime. The Law Commission of India in its 260th Report noted
the absence of an MFN clause and suggested its incorporation in order to
make India investor friendly towards all parties equally. 21 Article 5 contains
an “Expropriation” clause which includes both direct and indirect investments. The Law Commission Report suggested deletion of the term “and” in
Article 5.2 and substituting it with the term “or”, in order to remove as well
as bifurcate the higher standard of proving both “legal” and “economic”
deprivation simultaneously. Segregation of this test into two parts would
ensure for an equitable and more investor friendly standard of proving indirect expropriation.
Chapter IV of the Model Text contemplates the entire Dispute Settlement
Procedure which is encapsulated in Article 14 (Between Investors and Parties)
and Article 15 (Disputes between Parties). The First sentence of Article 14.1
states that “Without prejudice to the rights and obligations of the Parties
under Article 15, this Article establishes a mechanism for the settlement
of Investment Disputes.” Text of Article 15 which governs certain disputes
between two Parties (States) provides that:

19
20

21

in/sites/default/files/master_image/Modelo/o20Text%20for%20the%20Indian%20
Bilateral%20Investment%20Treaty.pdf>.
Ibid.
See Law Commission of India, Report No. 260: Analysis of the 2015 Draft Model Indian
Bilateral Investment Treaty, (August 2015, 1:00 p.m.), <lawcommissionofindia.nic.in/
reports/Report260.pdf> at p. 16 (In this Report, the Law Commission highlighted various
existing issues in the 2014 Indian Draft Model BIT as well as suggested various changes
that could be made to the existing language of the erstwhile 2014 Indian Draft Model BIT).
Ibid., at 22-24.
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“Disputes between the Parties concerning:
(i) the interpretation or application of this Treaty, or
(ii) whether there has been compliance with obligations to consult in
good faith under Articles 14, 13 or Article 21;
should, as far as possible, be settled through consultation or negotiation, which may include the use of non-binding third-party mediation
or other mechanisms.”

Article 14(3)(iv) provided that at least one year must elapse from the
issuance of a “notice” of dispute. During this period, the investor and the
respondent State must use their best efforts to try to resolve the dispute amicably “through meaningful consultation, negotiation or continued pursuit
of any available domestic remedies or solutions”. The Law Commission
considered this as a risk that tribunals may treat this “notice” and “consultation period” as only a procedural/admissibility requirement. It recommended re-drafting of Article 14(3) in order to clarify this ambiguity22 .
This Model BIT was heavily criticized by scholars and practitioners alike
for various flaws both for being over-regulatory in certain cases and being
occasionally ambiguous. This is well encapsulated in the Law Commission
of India’s 260th Report23 on analysis of the 2015 Draft Model BIT. 24

C. Post-2016 Indian Model Bit Regime
Pursuant to the 260th Law Commission Report, the Government of India
came up with the 2016 Indian Model BIT 25 in December 2015 which sought
to address various shortcomings of the 2014 Model BIT draft.
It is pertinent to note that the terms “2015 Indian Model BIT” and “2016
Indian Model BIT” are used by various authors to refer to the same Indian
Model BIT.26 The reason why certain authors use these phrases interchange22
23
24

25

26

Ibid., at 42.
Ibid.
Model Text for the Indian Bilateral Investment Treaty <https://www.mygov.in/sites/
default/files/master_image/Model%20Text%20for%20the%20Indian%20Bilateral%20
Investment%20Treaty.pdf>(accessed July 31, 2019).
See generally UNCTAD Investment Policy Hub, Model Text for the Indian Bilateral
Investment Treaty (2016), UNCTAD (December 31, 2015, 11:00 a.m.), <http://investmentpolicyhub.unctad.org/Download/TreatyFile/3560>, (accessed January 21, 2019).
See Prabhash Ranjan and Pushkar Anand, The 2015 Model Indian Bilateral Investment
Treaty: A Critical Deconstruction, 38 Nw. J. Int’l L. & Bus. 1-2 (2017) at 7 (At footnote 1), Ranjan and Anand note that it is “Important to keep in mind that the Indian
Model BIT contains two dates — 28 December 2015 given in the letter accompanying
the text; and 14 January 2016 on the website of the Ministry of Finance, Government of
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ably is that the current Indian Model BIT contains two different dates: (1)
December 28, 2015, which was provided in the letter accompanying the
original text to the 2015 Model BIT27, and (2) January 14, 2016, when the
Ministry of Finance, Government of India stated as the date of adoption of
the Model BIT28. Since the latter Text was uploaded on January 14, 2016, the
authors shall be referring to the current BIT Model as “2016 Indian Model
BIT”.
The 2016 Indian Model BIT also seems to be a direct response to White
Industries case 29 with a clear aim to safeguard India against any disputes
brought against it under BITs. Article(s) 17 to 29 of the 2016 Model BIT
specifically elaborates on the consent to arbitration, appointment of arbitrators, prevention of conflict of interest of arbitrators and challenges, conduct of arbitral proceedings, dismissal of frivolous claims, transparency in
arbitral proceedings, joint interpretations, expert reports, awards, finality
and enforcement of awards, costs and an appeals facility. 30 Furthermore,
Article 12 creates an obligation on Investors or Companies for undertaking
Corporate Social Responsibility (“CSR”).31
The term “investment” is more broadly defined under the 2016 Model
BIT: there is no requirement on investors to satisfy ownership and control,

27

28

29

30

31

India <www.mof.gov.in> as the date of adoption of the Model BIT. In this paper, we use
the January 14, 2016 date, and thus call the Model BIT as 2016 Indian Model BIT and
not 2015 Indian Model BIT”); But see Prabhash Ranjan, Harsha Vardhana Singh, Kevin
James, and Ramandeep Singh, India’s Model Bilateral Investment Treaty: Are We Too
Risk Averse?, Brookings (August 1, 2018, 10:24 a.m.) <www.brookings.edu/wp-content/
uploads/2018/08/India%E2%80%99s-Model-Bilateral-Investment-Treaty-2018.pdf.> at
p. 40 (accessed April 13, 2019). (Where Ranjan, H.V. Singh, James and R. Singh, refer
to the same 2016 Model BIT as Model BIT as “India Model BIT 2015”); See also Grant
Hannessian and Kabir Duggal, “The Final 2015 Indian Model BIT: Is This the Change the
World Wishes to See?”, 32(1) ICSID Review — Foreign Investment Law Journal 216–226
(where Hannessian and Duggal refer to the Model BIT finalized in December 28, 2015,
but uploaded on the Ministry of Finance, Government of India (link inoperative) as “2015
(Final Model BIT)”, refer to footnote 3 of Hannesian and Duggal).
Department of Economic Affairs (“DOEA”), Ministry of Finance, Model BIT 2015, DOEA
(December 28, 2015), <http://www.dea.gov.in/sites/default/files/OM_BIT_0.pdf> (original link provided here is no longer operative).
Department of Economic Affairs (“DOEA”), Ministry of Finance, BIT, DOEA (January
21, 2019), <http://www.dea.gov.in/sites/default/files/OM_BIT_0.pdf> (accessed January
21, 2018).
White Industries Australia Ltd. v. Republic of India, IIC 529 (2011), Final Award
(November 30, 2011).
UNCTAD Investment Policy Hub, Model Text for the Indian Bilateral Investment Treaty
(2016), UNCTAD (December 31, 2015, 11:00 a.m.), Art.(s) 17-29, <http://investmentpolicyhub.unctad.org/Download/TreatyFile/3560>.
Art. 12, Model Text for the Indian Bilateral Investment Treaty (2016).
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in contrast to the 2014 Draft Model BIT. However, it prescribes certain core
characteristics to be present in investments.32
A reading of Article 1.5 provides that the term “investor” shall continue
to exclude entities that, by themselves or through holding companies, do not
have substantial business activities in the home state.33
Article 13 of the 2016 Model BIT mentions that “an investor may not submit a claim to arbitration if the investment has been made through fraudulent misrepresentation, concealment, corruption, money laundering or
conduct amounting to an abuse of process or similar illegal mechanisms”.34
This is an important step by the Indian government to regulate the investments as it will allow for a significant amount of claims to be barred under
law on the aforesaid grounds. Article 13 interestingly also bars an arbitral
tribunal from reviewing the merits of a decision made by a judicial authority
of the Parties35.
There is also a requirement under Article 15.1 of “exhausting all available
local remedies” as a “condition precedent” before a Party can approach the
arbitral tribunal. However, a Proviso to this Clause states that if a Party is
able to demonstrate that there were no available local remedies, then this
condition precedent shall not apply to that Party. 36 This is a direct response
to curb situations like White Industries from reoccuring. Article 15.2 further mandates that where provided for, a Party may after exhausting the
available “judicial and administrative remedies to a claim for a period of at
least five years, from the date on which the investor first acquired knowledge of the measure in question no resolution has been reached satisfactory to the investor, the investor may commence a proceeding under this
chapter by transmitting a notice of dispute to the Defending Party.”37 The
notice further creates an obligation on the parties to negotiate the claim during a six-months period38 as per Article 15.4. This five-year period and the
notice being a “claim barring” provision would allow India to avoid multiple
arbitration claims against it for a very long period of time. Furthermore, at
the same time it would not be investor friendly clause and is highly likely
to be renegotiated between India and the concerned country as it can be a
‘deal-modifying’ risk for prospective investors.

32
33
34
35
36
37
38

Art. 1.4, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 1.5, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 13, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 13, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 15.1, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 15.2, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 15.4, Model Text for the Indian Bilateral Investment Treaty (2016).
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Interestingly, Article 15.5 contains various exhaustive conditions precedent “time-barring” clauses which limit “admissibility” of a claim after a
certain time period has lapsed for a condition envisaged in various sub-clauses.39 This is a very strong regulatory stance taken by the Indian government
in order to limit the number of arbitrations that can be raised against it.
Article 15 as well as the other Dispute Settlement provisions can be considered as the key takeaway changes and the basic crux of the 2016 Model BIT.
Article 3.1 accords obligations on parties with respect to treatment of
investments, including protection against abuse of denial of judicial redressal,
abuse of due-process, targeted discrimination and manifestly abusive treatment, which are all in violation of customary international law. Customary
international law is clarified in a footnote to “only result from a general and
consistent practice of States that they follow from a sense of legal obligation”.40 Each party is obligated under Article 3.2 to accord “full protection
and security” to investments, which only refers to a Party’s obligations relating to physical security of investors and to investments made by the investors
of the other Party41. Furthermore, Article 4 requires both the Parties to follow equal “National Treatment”.42
Article 5 incorporates a similar “Expropriation” clause like the 2003
Indian Model BIT. However, the 2014 Model BIT incorporates both
“direct” or “indirect” expropriations which are exhaustively detailed as well
as “measure or series of measures” which on a case-by-case and fact-inquiry
basis equate to expropriation.43
Interestingly, Article 6 creates an obligation upon the State Parties to
allow for Transfer of Investments and other funds, although it allows for
parties to stop or challenge a Transfer for various grounds, inter alia, including insolvency, bankruptcy, judicial, arbitral or administrative decisions and
awards44. The extent to which domestic authorities can interfere in Transfers
has been widened.
Article 7 has introduced an obligation on both the state parties of non-discriminatory treatment in relation to indemnification or compensation of
losses suffered by investors as a result of war, civil strife or natural disaster45.

39
40
41
42
43
44
45

Art. 15.5, Model Text for the Indian Bilateral Investment Treaty (2016).
Footnote 1, Art. 3, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 3, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 4, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 5, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 6, Model Text for the Indian Bilateral Investment Treaty (2016).
Art. 7, Model Text for the Indian Bilateral Investment Treaty (2016).
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The new 2016 Model BIT has appreciated and adopted various recommendations that the 260th Report of the Law Commission of India had made
in early 2015. The aforementioned provisions mark a drastic shift from the
earlier regime of the Model 2003 BIT and are intended to both increase
“Investor Confidence” by offering certain substantive guarantees to the
Investors, while on the same hand partly retaining a dominance of “domestic
regulations” and “public interest”, if necessary.

D. Consolidated Joint Interpretative Statement After The
2016 Indian Model Bit (February 2016)
On February 08, 2016, the Investment Division of Department of Economic
Affairs, Ministry of Finance, India, had published a joint interpretative
statement46 (hereinafter “JIS 2016”) to clarify the scope and meaning of certain treaty provisions found in existing Indian Treaties. This JIS applies to 25
countries (including Bangladesh, China and Finland) with whom India has
signed BIT and whose initial duration for which BIT was signed is not over.47
It is interesting to note that all the Agreements (including BITs) are
referred to as Bilateral Investment Protection and Promotion Agreement
(“BIPA”). Paragraph 1 of the JIS provides that this interpretative note shall
always be construed with the original Agreement, be construed to form an
integral part of the Agreement and term of this interpretative note shall be
co-terminus with the Agreement. Further, it states that “Interpretation of
this Agreement shall be done in accordance with the high level of deference international law accords to states with regard to their development
and implementation of domestic policies. Interpretation and application of
the Agreement shall also reflect the strong presumption of legitimacy and
regularity international law provides to domestic legislative, administrative
and judicial determinations made by the Contracting Parties.”48 While the
authors note that there is theoretically no problem with the text of the JIS,
India should have attempted to negotiate all the 25 countries to which this
JIS applies and entered into an agreement with them for accepting this JIS.
Unless and until all the 25 countries accept this JIS with India, there cannot
under international law be a presumption of any agreement by the countries
to the applicability or existing effect of the JIS.

46

47
48

Government of India, Ministry of Finance, Department of Economic Affairs, F.No.
26/07/2013 — IC Office Memorandum — Regarding Issuing Joint Interpretative Statements
for Indian Bilateral Investment Treaties, India in Business (February 8, 2016), <http://indiainbusiness.nic.in/newdesign/upload/Consolidated_Interpretive-Statement.pdf>.
Ibid., at 1-11.
Ibid.
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It is also interesting to note that the JIS 2016 attempts to provide a strong
presumption of legitimacy and regularity to domestic legislative, administrative and judicial determinations made by the Contracting Parties49 as per the
text of Paragraph 1. This shows the recurring trend of India moving towards
a stronger regulatory regime with respect to International Investment
Arbitration Agreements.
The JIS 2016 also provides a note on the definition of the term “investor”
in BIPAs. A significant takeaway from this note is that only an entity (or
company or firm or association or any other entity) of a contracting party
which has been incorporated or otherwise duly established (pursuant to the
laws and regulations of that contracting party) and has its “seat”, as well as,
is engaged in “substantial business activities” in that contracting party shall
be construed as an investor with reference to the BIPA 50. The requirement of
having a “seat” and being engaged in “substantial business activities” in the
jurisdiction of a contracting party seems to be an effort to strengthen operation of domestic taxation laws through the JIS 2016 as well as to avoid false
entities from being considered as investors in the BIPAs.
The note in Paragraph 2 additionally states that the agreement aims to
protect investors that have “direct, real and transparent links” with the
economies of both Contracting Parties. The term “investor” therefore, does
not include persons of one contracting party that “(a) invest in another
Contracting Party through a person of a Non-Party, or (b) are owned or
controlled by persons of a non-Party, or persons of the other Contracting
Party”.51 This is an apparent effort to reduce white-collar crimes such as
fraud and corruption. [Part-IV(A) of this Paper shall discuss the WhiteIndustries case in length, however, certain references to White Industries
which influenced the current Investment Treaty Model are provided here.]
Paragraph 4 of the JIS 2016 has also significantly narrowed down the
definition of the term “investments”52 under the BIPAs. Burra and Babu53
argue that the 2016 Model BIT has moved away from a broad-asset-based
definition of investment and provides for an enterprise-based definition of
investment. To substantiate what an enterprise-based definition of an ‘investment’ includes, we need to look at its minimum characteristics as provided
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Srinivas Burra and R. Rajesh Babu, Locating India in the Contemporary
International Legal Order 117 (Springer Publications 2018).
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in Paragraph 4.3. Paragraph 4.3 provides that the minimum characteristics54 of an ‘investment’ are: “(a) the lasting contribution of capital or other
resources; (b) the expectation of gain or profit; (c) the assumption of risk
by the investor; and (d) significance for development of the Contracting
Party receiving the investment.” Further, as per Paragraph 4.1, ‘investment’
excludes pre-establishment activities. This forms the restrictive definition of
investment under an ‘enterprise-based model’.
Malhotra55 notes that learning from the unfavourable award in White
Industries, Paragraph 4.3 expressly excludes orders or judgments sought
or entered in a judicial, administrative or arbitral action from the scope of
‘investment’. This is observed in characteristic (d) under Paragraph 4.3 (i.e.,
significance for development of the Contracting Party receiving the investment), where it has been clarified in Footnote 2 that “interests or assets that
do not typically possess the characteristics of ‘investments’ include portfolio
investments, claims to payment resulting from a sale of goods or services by
an individual or entity in one Contracting Party to an individual or entity
in the other, or an order or judgment sought or entered in a judicial, administrative, or arbitral action.”56 Therefore, the new definition of ‘investment’
protects India as well as Indian Companies from violations of the BIT, when
an investment is affected by any judicial decisions/orders or administrative
orders or arbitral action.
The JIS 2016 through Paragraph 5 has limited the scope of treaties with
respect to taxation measures. It provides that the “treaties which are silent
on inclusion or exclusion of taxation measures from scope, it is implied that
such treaties do not apply to any law or measure regarding taxation including measures taken to enforce taxation obligations”.57
54
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Government of India, Ministry of Finance, Department of Economic Affairs, F.No.
26/07/2013 — IC Office Memorandum — Regarding Issuing Joint Interpretative Statements
for Indian Bilateral Investment Treaties, India in Business (February 8, 2016), <http://
indiainbusiness.nic.in/newdesign/upload/Consolidated_Interpretive-Statement.pdf> at 4
(accessed April 14, 2019).
Sarthak Malhotra, India’s Joint Interpretive Statement for BITs: An Attempt to Slay the
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The JIS 2016 has further narrowed down the meaning of “fair and equitable treatment” as well as “full protection and security”. The Note made
by Paragraph 6 narrows the scope of “fair and equitable treatment to not
require treatment” in addition to or beyond that which is required by the
customary international law minimum standard of treatment of aliens and
does not create additional substantive rights. It also provides that “fair and
equitable treatment” standard under the BIPAs does not require compensation for measures designed or applied to further “public policy” objectives.58
Another attempt to strengthen a regulatory regime as well as to prevent
failure of a treaty obligation can be seen in the note contained in Paragraph 7
of the JIS 2016. This note renders the “effective means” obligation in BIPAs
to the highest standard by stating that: (a.) the obligation under “effective
means” refers to an obligation to not denying access to administrative and
judicial remedies under domestic law of the contracting party to the investors; and (ii) that this obligation shall be breached only if the claimant has
exhausted all the available remedies (including domestic administrative
and judicial remedies).59 This is a bold step to implement a stronger regulatory regime while at the same time preventing breach of an international
treaty obligation. Furthermore, Paragraph 7 states that “normal” delays in
the judicial or administrative proceedings shall not lead to a breach of this
obligation.60 In White Industries, even though India-Australia BIT did not
provide for an obligation to provide White Industries with “effective means
of asserting claims and enforcing rights”, the tribunal61 relied on the treat’s
MFN clause to borrow the “effective means” provision of the India-Kuwait
BIT and hold India liable for judicial delay.62 This was sought to be rectified
by the JIS 2016 by narrowing down the meaning of “effective means” obligation as well as expressly excluding normal delays in judicial or administrative
proceedings to not violate the “effective means” requirement. This is again a
direct response from India to curb instances like White Industries from ever
happening again.
Paragraph 8 to 10 of the JIS 2016 provide notes on interpretation of
umbrella clauses, national treatment articles, MFN articles and expropriation as under the customary international law.63 These notes significantly
narrow down the interpretation which is to be applied to such clauses in the
58
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BIPAs. On the contrary, Paragraph 11 which talks about “essential security
interests” allows the arbitral tribunals to consider a wide scope of interests
which can be fit into “essential security interests” while interpreting BIPAs64.
This is extremely beneficial for a contracting party which seeks to expropriate investments of a foreign investor under the grounds related to “public
interest” or “public security” to expand its jurisdiction as well as reflects
the recent trends of India shifting from an “investor-friendly” regime to a
“regulatory” regime.
The final note to JIS 2016 which is provided in Paragraph 12 talks about
notes on “investor-state dispute settlement”.65 Similar to the 2016 Model
BIT, it further attempts to reduce the scope of disputes which can be brought
by claimants under the BIPAs. One such attempt is by adding a requirement
for the claimant to have: (a) suffered actual and non-speculative damages, (b)
as a direct and foreseeable result of that breach, and (c) its claims are ripe for
adjudication under the agreement.66
Paragraph 12 further states that in the absence of express language to the
contrary, there shall be no waiver or limitation of rights or defences of either
contracting parties, including rights to regulate within their respective borders, and abilities to invoke defences of necessity, sovereign immunity and
force majeure.67 While this is a strong addition to the evolving regulatory
regime in India, it can act as a double-edged sword by the other contracting parties to India as it allows them to retain the same rights as India and
invoke the same defences that India can in order to defend against a normal
breach of the BIPAs. Finally, Paragraph 12 makes the JIS 2016 binding on all
forms of arbitral tribunals adjudicating claims brought in violations of the
BIPA as well as any subsequent agreements between the contracting parties
which are made to tribunals in relation to treaty interpretation and allow
those subsequent agreements to constitute authoritative interpretations of
this JIS 2016 as well.68
While many of the Paragraphs in JIS 2016 show that India (much like the
other contracting parties from the 25 countries referred to in JIS 2016) can
act in a more regulatory manner while affording certain protections against
violation of BIPA clauses, the same will not be properly effective until the
remaining contracting parties affirm and agree to the JIS 2016. This renders
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Investment Treaties, India in Business (February 8, 2016) <http://indiainbusiness.nic.in/
newdesign/upload/Consolidated_Interpretive-Statement.pdf> pp. 1-11.
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these Paragraphs to the JIS 2016 ineffective under international law as consent of both the Parties to a BIPA is necessary for validating the JIS 2016.
India should have instead attempted to individually enter into separate new
BITs (including interpretations contained in JIS 2016) with these 25 nations
so that a single Treaty with every nation could effective ensure to protect
India’s interests under the BITs or BIPAs.

III. I nherent Clash Between Domestic R egulations
and I nternational O bligations of I ndia
Between 2012 and 2017, there are 13 known Investment Treaty Arbitrations
pending against India as per the UNCTAD Database69 detailed in the Table
below. The grounds of initiating an arbitration proceeding against India in
these 13 arbitrations are largely related to domestic regulatory and governance problems.
Table: Investment Treaty Arbitrations pending against India (as Respondent) [2012-17]
Sr. No Year

Claimant
(Home state of Investor)

Grounds

1.

2012

Naumchenko (Russian
Federation, Cyprus)

Withdrawal of an approval for grant of frequency
allocation licences which it was previously approved by
India’s Foreign Investment Board.

2.

2013

Deutsche Telekom (Germany)

Cancellation of contracts by the government due to
change in policy and the Antrix-Devas dispute.

3.

2013

KHML (Mauritius)

Cancellation of telecoms licences by the Supreme
Court of India due to 2G spectrum scam.

4.

2014

LDA (France)

Change in policy and failure to take required
measures on part of the government like failure to
provide security.

5.

2014

Vodafone (Netherlands)

Retrospective Taxation by the government.

6.

2015

Cairn (U.K.)

Tax related claims by the government.

7.

2016

Astro and South Asia
Entertainment (U.K., Mauritius)

Biased and unfair investigation of corruption by Indian
government officials.

8.

2016

RAKIA (U.A.E.)

Non-fulfilment and cancellation of MOU by state.

69

Investment Dispute Settlement Navigator, UNCTAD Investment Policy Hub, “India —
As Respondent State”, UNCTAD (December 7, 2018, 11:00 a.m.), <http://investmentpolicyhub.unctad.org/ISDS/CountryCases/96?partyRole=2> (The UNCTAD Database
pinpointed at the link provided in this footnote, describes the number of Investment
Arbitrations that are currently pending against India as a Respondent State).
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9.

2016

Strategic Infrasol and Thakur
Family Trust (U.A.E)

Non-investigation of forgery and criminal actions
by an Indian company by the state government.

10.

2016

Vedanta (U.K.)

Tax related claims by the government.

11.

2017

Carissa (Mauritius)

Not Available

12.

2017

Nissan (Japan)

The government of Tamil Nadu failed to pay
incentives to the Claimant which it had allegedly
promised under an agreement.

13.

2017

Vodafone (U.K.)

Retrospective Taxation by the government.

Source: UNCTAD Database70 (as of December 07, 2018).

Visibly, these grounds mostly are related to change in government policy, corruption, retrospective taxation and non-fulfilment of obligations by
the Indian state and its instrumentalities. This indicates a dilemma which
India as a State faces when it must balance its domestic policies and regulations alongside international obligations under the BITs. A State is placed
in an extremely sensitive and critical position where its actions of enforcing
domestic regulations and implementing larger governance policies can result
in a breach/frustration of a contract, which can further lead to potential
award against it under investment arbitration treaty. The customary international law codified in the Vienna Convention on Law of Treaties (“VCLT”)
entails an obligation of ‘Pactasuntservanda’ on a signatory state, which is
to consider every bilateral or multilateral treaty signed into as binding71 and
a good faith obligation72 to respect that. Failure to respect this obligation
by violating a BIT would result into dwindling of economic and potentially
diplomatic ties between India and other states signatory to various BITs.
The list of all these arbitration proceedings against India stand as a testament to this observation. This further raise concerns regarding the loss of
a State’s will to effectively enforce its domestic regulations and governance
policies because that may result in a huge monetary award against the State.
Such an award not only acts as a burden on the tax exchequer, but also positions the state in a bad light globally affecting investor’s confidence.
Two of the most prominent regulatory problems faced in India are that of
Corruption and Retrospective Taxation. These are discussed in detail below.

70
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Investment Dispute Settlement Navigator, UNCTAD Investment Policy Hub, “India — As
Respondent State”, UNCTAD (December 7, 2018, 11:00 a.m.), <http://investmentpolicyhub.unctad.org/ISDS/CountryCases/96?partyRole=2>.
Vienna Convention on the Law of Treaties 1969, Art. 26.
See Vienna Convention on the Law of Treaties 1969, Art. 26; Vienna Convention on the
Law of Treaties 1969, Preamble.
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A. Corruption
One of the most controversial scams that shook Indian political circles was
infamously known as the 2G spectrum case. There were various extreme
procedural and legal irregularities alleged in allocation of 2G spectrums
to private players. This resulted in investigations by the Indian investigating agencies and charge-sheeting very high government officials including
union ministers.73 The Supreme Court of India in 2013 cancelled most of the
spectrums allocated to the private companies through this tainted allocation
process. This resulted in severe losses to foreign investors who invested in
companies based on this allocation of spectrums.74
The Khaitan Holdings Mauritius Limited (KHML) is one such investor. KHML based on this ground that initiated an international investment
treaty arbitration against India75 (refer to the Table above). The notice of
arbitration however is not available in the public domain yet but the claim
against India is to the tune of USD 1400 Million76 (or approx. over INR
9964.5 Crores) as per UNCTAD Database. This brings us back to the question whether India and its investigating agencies will be deterred from initiating criminal cases in similar cases in the future.
Although the Indian Supreme Court took a corrective measure in terms of
cancelling the irregular allocations, it adversely impacted foreign investors
who had invested in companies operating in India, which in return resulted
in the current arbitration proceeding against India.
It can be argued that the changes in the model BIT is a desperate effort to
counter this problem faced by the state. The 2016 Model BIT in its Article
11(ii) incorporates a very expansive and stringent provision against corruption by stating that “Investors and their investments shall not, either
prior to or after the establishment of an investment, offer, promise, or give
any undue pecuniary advantage, gratification or gift whatsoever, whether
directly or indirectly, to a public servant or official of a Party as an inducement or reward for doing or forbearing to do any official act or obtain
or maintain other improper advantage nor shall be complicit in inciting,
73
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See Centre for Public Interest Litigation v. Union of India, (2012) 3 SCC 1 : AIR 2012 SC
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allegations against various Public Officials and Corporate Entities in India).
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Khaitan Holdings Mauritius Ltd. v. India, UNCTAD (December 7, 2018, 11:10 a.m.),
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aiding, abetting, or conspiring to commit such acts.” This stringent provision against corruption is further supplemented by Article 13 of the 2016
Model BIT which clearly declares that “an investor may not submit a claim
to arbitration if the investment has been made through fraudulent misrepresentation, concealment, corruption, money laundering or conduct
amounting to an abuse of process or similar illegal mechanisms”. [This has
been discussed in greater detail in Part-II(C) of this Paper]
As a result of the corruption menace that India has experienced in the
recent past, India has been pushed to prepare one of the furthermost reaching “carve-out” provisions around the world.77 This carve-out clause not
only has a very expansive declaration of what all can constitute corruption/
malpractices but also ensures that investors indulging in any such activity
loses its right to legal protection and remedy in the future. This can further
be seen an effort to ensure that India is not subjected to any investment arbitration claim in the future while performing its responsibility of ensuring
good governance and unhindered anti-corruption crusade.
The only BIT signed by India after the new Model BIT came into being is
the one which it signed with Belarus on September 24, 2018.78 It is important
to note that this BIT adopts Article 11 and Article 13 of the 2016 Model BIT
in totality. This is significant because it has often been noted that such terms
of a Model BIT are generally diluted when they are adopted in an actual BIT.
However, this has not been the case in the Belarus-India BIT 2018.

B. Retrospective Taxation
The Vodafone (Netherlands) example from the Table about arbitration proceedings ongoing against India is one of the most notorious examples of how
Indian legislation amended taxation laws retrospectively in violation of IndiaMauritius Treaty and its own Supreme Court verdict. In order to understand
this example better, we need to briefly look at the Vodafone International
Holdings (“VIH”) judgment79 of the Indian Supreme Court which was followed by a retrospective amendment of the Indian Tax Legislation often
known as the General Anti-Avoidance Rules.
77
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The matter of the VIH case concerned a tax dispute involving the
Vodafone Group (including “VIH”, a company which was deemed as a resident for taxation purposes in the country of Netherlands) with the Indian
Tax Authorities.80 The dispute was in relation to an acquisition (“HutchVodafone deal”) made by VIH through a transaction conducted on February
02, 2007. VIH had acquired the entire share capital of a company named
CGP Investments (Holdings) Ltd. ( “CGP”) which was a resident for tax
purposes in the Cayman Islands.81 The Indian Tax Department contended
that the aim of this acquisition was in turn acquisition of 67% controlling
interest in Hutchison Essar Ltd. (“HEL”), being a company resident for tax
purposes in India. This was disputed by VIH saying that they agreed to
acquire companies which in turn controlled a 67% interest, but not controlling interest, in HEL. According to VIH, CGP held 52% shareholding
interest in HEL indirectly through other companies, as well as, Options to
acquire a further 15% shareholding interest in HEL subject to relaxation
of FDI norms.82 The Indian Tax Department had sought to tax the capital
gains arising from the sale of the share capital of CGP on the basis that CGP,
whilst not a tax resident in India, holds the underlying Indian assets in line
with Section 9 of the Indian Income-Tax Act, 1961. The Bombay High Court
in its original jurisdiction had given a judgment in favour of the Indian Tax
Department.83
This was challenged by the Vodafone Group to the Indian Supreme Court
which reversed the Bombay High Court decision and gave a judgment in its
favour holding that Vodafone will not have to pay the Capital Gains Tax to
the Government of India. This would result in gigantic losses, alleged to be
over INR 20,000 crore or approx. USD 2810Million (in unpaid taxes, interest and penalty) to the Indian Government.84 This judgment would further
have had a dominoes effect in various other existing or future claims by the
Indian government against companies and investors alike resulting in gigantic revenue loss to the Indian government.
In order to reverse the effect of the Vodafone judgment and the dominoes
effect that would potentially follow, the Government of India had enacted a
retrospective amendment to Section 9 of the Indian Income-Tax Act 1961, by
which the revenue in the Vodafone case would be subject to capital gains tax.
In response to this, Vodafone had approached the Netherlands government
80
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to invoke the India-Netherlands Bilateral Investment Protection Agreement
(BIPA)85.
Some relevant amendments to the direct taxation laws in India with
respect to transactions such as the Hutch-Vodafone Deal are: firstly, insertion
of Explanation 2-A to Section 9(1)(i) of the Income-Tax Act 1961, which provides that “the significant economic presence of a Non-Resident in India shall
constitute “business connection” in India” as well as provides an exhaustive
category of what could be considered “significant economic presence”, with
prospective effect from Assessment Year 2019-20.86 Secondly, insertion of
Explanation 4to Section 9(1)(i) which further expands the ambit of business
connection involving Non-Residents with retrospective effect from Annual
Year 1962-63.87 Thirdly, insertion of First Proviso to Explanation 5 of Section
9(1)(i) which clarifies that nothing in that Explanation shall apply to “an asset
or capital asset, which is held by a non-resident by way of investment directly
or indirectly, in a Foreign Institutional Investor”, which reduces the extent
of asset or capital assets being deemed to have been situated in India with
retrospective effect commencing from Annual Year 2012-13.88 A subsequent
Proviso was added after the First Proviso, which removes the applicability of
this Explanation (with retrospective effect commencing from Annual Year
2015-16) to “Asset or Capital Assets” held by Non-Residents through way of
investment (whether directly or indirectly) in Category 1 or Category II portfolio investor under the SEBI (Foreign Portfolio Investors) Regulations 2014,
read with SEBI Act 1992.89 Lastly, insertion of Explanation 6 to Section 9(1)
(i) which clarifies various terms used under Explanation 5 with prospective
effect from Annual Year 2016-17, including Sub-clause (a) clarifying that
“the share or interest” being “deemed to derive its value substantially from
the assets (whether tangible or intangible) located in India when the value
of such assets: [i] Exceeds the amount of 10 crore rupees (approx. USD 14
million); or[ii] Represents at least fifty percent of the value of all the assets
owned by the company or entity, as the case may be”.90 The last amendment
regarding the clarification of the phrase “the share or interest” can be understood as the principal Vodafone Clause, amongst the other amendments.
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These amendments are a strong move by India to regulate this investment,
in order to save its economy from gigantic amount of losses affecting government revenue that would incur by a dominoes effect had the Vodafone Order
not been reversed by legislation. While this is a move that would display violation of international law by India in various Bilateral Treaties, Multilateral
Treaties, BIPAs and BITs, this domestic regulation by the government is
arguably necessary in the larger public interest of India to prevent an unsurmountable loss to the public exchequer.

IV. Case-Study: White I ndustries & A ntrix
These drastic changes in the BIT regimes of India during 2014-16 can safely
be attributed to the unfortunate experiences of India in Foreign Investment
Arbitrations. The change to the Indian BIT regime in 2014 is preceded by
the two awards in White Industries91 and Antrix Corpn.92 against India.
These awards against India brought on the realization that under the current
regime, India was overly vulnerable to foreign investors’ rights and expectations, and the burden of internal regulations and sluggish proceedings in the
courts were largely responsible for such a situation.

A. White Industries
Originally the dispute arose between White Industries, an Australian
Company, and Coal India Ltd, a Government owned PSU. An ICC Arbitration
clause was triggered in regard with a contract which was entered into to
develop a mine in Piparwar, India. The cost of the contract was valued at
206.6 Australian Dollars. The Arbitration with its seats in Paris resulted
in an award of 4.10 Million U.S. Dollars (or approx. INR 29.17 crores) in
favour of White Industries.93
There was a delay of over nine years in enforcement of this award by the
Indian courts. White Industries relied upon this ground to initiate a separate arbitration proceeding against India under India-Australia BIT. They
argued that this delay negatively impacted the Australian investor by not
allowing “effective means of asserting claims and enforcing rights”, which
91
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White Industries Australia Ltd. v. Republic of India, IIC 529 (2011), Final Award
(November 30, 2011).
Antrix Corpn. Ltd. v. Devas Multimedia (P) Ltd., 2018 SCC OnLine Del 9338.
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Arbitrations).
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was an obligation on India under Kuwait-India BIT (which was applicable
to Australia as well under the MFN clause of the India-Australia BIT which
requires that a contracting party is obligated to extend the same benefits to
all its trade partners as received by other parties).
This award has had very far reaching impacts on the BIT regime of India
and larger impact of governance and regulations of companies and trade
agreements. It also is a mirror reflection of the state of Indian judiciary.
Indian judicial system can largely be held responsible for depriving “effective
means of asserting claims and enforcing rights”. A similar argument about
the delay in litigation proceedings in the Indian judicial system was recently
made against India in the US District Court of Columbia case in Hardy
Exploration.94 The ground of delays caused by the judiciary resulting in a
Denial of Benefits had the potential to open floodgates of foreign investors
and litigants to make attempts to secure a similar relief and award against
India making the shortcomings to Indian judicial system a valid ground for
damages. The White Industries Award discusses the role, responsibility and
independence of national courts and brings into focus the future of BITs and
BIT arbitrations.95
The tribunal critically held responsible the failure of the courts in India
and decided in favour of White Industries and upheld the validity and
enforcement of the initial ICC award. Article 4(2) was the MFN clause that
was held to be breached. The tribunal decided that:
“…the Indian judicial system’s inability to deal with White’s jurisdictional claim in over nine years, and the Supreme Court’s inability
to hear White’s jurisdictional appeal for over five years amounts to
undue delay and constitutes a breach of India’s voluntarily assumed
obligation of providing White with ‘effective means’ of asserting
claims and enforcing rights. Accordingly, India is in breach of Article
4(2) of the BIT.”96

Leading practitioners such as Kachwaha97 have gone ahead and critiqued
the findings of the Tribunal against India on grounds of wrong interpretation international and cases that were relied upon by the Tribunal. The most
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significant criticism was that the interpretation of Article 4(5) of the KuwaitIndia BIT was interpreted in the light of Chevron while ignoring the difference in the language of both the treaty provisions and earlier precedents on
the same. The facts of the Chevron case were also exceptional and this was
also ignored. Therefore, it can be safe to conclude that this decision was
erroneous of several counts.98
Irrespective of the criticism, the major impact of this case has been the
pressure it created upon the Indian State to reconsider its BIT regime and to
take measures to remedy the problem of delay in the Indian Courts. Whether
or not the problem of delay in the judicial proceedings in India have improved
in actuality is yet to be decided.

B. Antrix Corporation
In 2005, Antrix, the corporate arm of ISRO entered into a contract with Devas
Multimedia, a Bengaluru based company which was set up by Mauritiusbased investors. The contract was for a long-term lease of two ISRO satellites
which were to operate in the S-band category of spectrum to provide services
like telecommunication. In 2011, Antrix terminated these contracts unilaterally on the grounds that the Government of India has changed its policy and
will now only allow use of S-band category spectrum for strategic purposes.
It claimed that this contract was now against the “larger national and local
interests” will be impacted including national security if the contract is not
terminated. Subsequently, Devas initiated an ICC arbitration proceeding for
this illegal termination of the contract. The tribunal decided against India
and passed an award of over USD 676 Million (or approx. INR 4,400 crores)
in favour of Devas.99
Devas then initiated a separate investment treaty arbitration proceeding
against India at the Permanent Court of Arbitration on the basis of IndiaMauritius BIT. The tribunal ruled that annulment of Devas-Antrix agreement
amounted to “expropriation” and resulted in breach of treaty commitments
under India-Mauritius BIT, to accord “Fair and Equitable Treatment” to
Devas’ foreign investors100.
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Madhu Sweta and Kanika Tandon, “India: Investment Arbitration — The Assignation &
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Again, this case is indicative of a recurrent problem with the regulatory
framework in India where contracts are frustrated due to government interventions and unstable policy regimes. The total award from these two cases
alone can be estimated to be well over hundreds of million U.S. dollars.
These two awards became harsh catalysts which forced the Indian government to reconsider its model BIT and make necessary changes to secure
itself from any such future investment arbitration awards. It is clear that this
method of dispute settlement between an investor and a state raise questions
of a clash between sovereign regulatory duties of a state and its international
obligations. It is also important to note that termination of existing BITs and
frequent changes in the model BITs result in an impact on investors’ confidence at large. This definitely impacts the overall functions of the companies
in India, their market value and future plans of expansion.

V. I mpact on I nvestor Confidence:
A n Empirical A ssessment
After the adoption of the 2016 Model BIT by the Government of India, it
had sent an official notice for renegotiation of BITs to over 58 countries,
including 22 European Union Countries with whom BITs have expired or
will expire soon.101 India has officially declared that it wants to renegotiate
the older BITs.102 It had further declared that it would unilaterally terminate a BIT if the other Party did not renegotiate their respective treaties
within one year period by March 31, 2017 and align them to the 2016 Model
BIT.103 It is to be noted that the investments made under some of the previous
treaties would be protected even after termination due to the presence of a
“sunset clause” in those treaties.104 The termination of these BITs also means
that the new investments from a foreign country into India will not receive
101

102

103

104
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any BIT protection, unless India and the concerned country enter into a
new Treaty.105 This would give mixed signals to foreign investors in light
of India’s various initiatives to increase Foreign Direct Investment (“FDI”)
including the “Make in India” scheme and various FDI relaxations in its
domestic regulations.106
European Union (“EU”) is India’s largest trading partner107 followed by
China and USA. India’s exports to the EU in the April to December period
were USD 38 billion, compared with USD 47.3 billion in 2016-17. In the
same period, India’s imports from the EU were USD 35.2 billion and USD
42.3 billion, respectively.108 Overall EU is the second largest investor in
India, with €70 billion of cumulative FDI from April 2000 to March 2017,
accounting for almost one-quarter of all investments flows into India. In contrast, EU was the third largest recipient (€3.2 billion) of Indian FDIs, after
Singapore and Mauritius in 2016-17.109 The termination of BIT between EU
countries and India would therefore cause great economic harm to both the
EU countries as well as India. Since the EU-India Summit in October 2017,
EU and India have been engaging in negotiations on a Trade and Investment
Agreement.110 India and EU are currently into negotiations for creation of a
EU-India Bilateral Trade and Investment Agreement (BTIA) and will be soon
finalizing the agreement.111 There are certain BITs such as India-Cambodia
BIT which have been renegotiated and concluded based on the 2016 Model
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See generally Delegation of the European Union to India and Bhutan, EU-India Relations,
Fact Sheet, EU Delegation to India and Bhutan (June 20, 2018, 12:00 a.m.), <https://eeas.
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BIT.112 Many other negotiations continue in light of India’s stance on regularizing its BITs with the 2016 Model BIT.
With the remaining 25 out of 83 countries (including Bangladesh, China
and Finland), India has asked for creation of Joint Interpretative Statements
which would clarify various ambiguities which occur in interpretation by
tribunals113. [This has been discussed in great detail under Part-II(D) of this
essay]
BITs have contributed to rising FDI inflows by providing protection
and commitment to foreign investors contemplating investment in India114.
Termination of BITs would subject the investments to a significant risk of
not having BIT protections once the sunset clauses have exhausted or if the
BITs have already expired. Therefore, it would be in the best interests of
India and the other Party Countries to renegotiate and enter into a treaty as
soon as possible. At the same time, it would be suggested that India extend
the period of protection to the investments should negotiations take longer
periods as it would affect the trade of both India and the concerned Country.
During the time these events were unfolding, the business confidence in
India has been seeing a gradual rise and occasional fall in the preceding quarters. However, there has been a visible constant annual increase in business
confidence during the second quarter (April to June) of a four-year period
from 2015-18 as per the statistics provided by Trading Economics.115 The
business confidence (during April to July quarter) saw an annual shift from
53.4 index points to 57.2 in 2015-16, which subsequently increased to 58.3 in
2017 and finally increased to 64.9 index points in 2018.116 This corresponded
with a drastic improvement to the Ease of Doing Business Rank of India
evidenced by India jumping from 130th Rank to 100th Rank from 2016 to
2017. Between 2008 to 2016, the Ease of Doing Business Rank roughly averaged 133, reaching a lowest of 139 during 2010.117
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During the years 2013-18, India has seen a slow but steady rise in
Corruption Perceptions Index as reported by Transparency International.118
As per Trading Economics, a country or territory’s score indicates the perceived level of public sector corruption on a scale of 0 (highly corrupt) to
100 (very clean). India’s Corruption Index averaged 31.94 Points from 1995
until 2017, reaching an all-time high of 40 Points out of 100 in 2016, which
remains the same for 2018.119 India’s current Rank as per Corruption Index
(with a lower rank corresponding to higher Corruption Index Scores) is 81
out of 180 countries globally.120 This indicates that India is gradually being
perceived as less corrupt and more investor friendly.
The above statistics collectively imply that India’s introduction of the
2016 Model BIT and its termination of the earlier BITs did not have a negative impact on its economy and will at least not have an impact in the short
run. In addition, a study conducted by P. Ranjan, H.V. Singh, K. James and
R. Singh,121 indicates that the changes in the Model BIT, especially to the
Dispute Settlement mechanisms can be really beneficial for boosting FDIs in
India. The UNCTAD study conducted in 2014 concludes that International
Investment Arbitrations have a positive effect on FDIs of a country, provided
that they include certain substantive provisions and guarantees.122 Therefore,
while India’s actions have both induced effects which can reduce investor
confidence and increase investor confidence, it appears that the overall investor confidence in India is going to increase in the longer run upon successful reinstitution of the new BITs. Thus, it can be concluded that the major
changes brought by the Government through the 2016 Indian Model BIT
regime will bring beneficial improvements to the existing Regulatory and
Corporate Governance Regime in India. It will further reduce the probability

118

119

120
121

122

Corruption Perceptions Index 2017, Transparency International (February 21, 2018, 5:00
p.m.) <https://www.transparency.org/news/feature/corruption_perceptions_index_2017>.
India Corruption Index, Trading Economics (December 7, 2018, 10:49 a.m.) <https://tradingeconomics.com/india/corruption-index>.
India Corruption Index, Trading Economics (December 7, 2018, 10:49 a.m.) <https://tradingeconomics.com/india/corruption-index>.
Ibid.
See Prabhash Ranjan, HarshaVardhana Singh, Kevin James and Ramandeep Singh, “India’s
Model Bilateral Investment Treaty: Are We Too Risk Averse?”, Brookings (August 1, 2018, 10:24
a.m.) <https://www.brookings.edu/research/indias-model-bilateral-investment-treaty-arewe-too-risk-averse/>.
See generally UNCTAD, The Impact of International Investment Agreements on Foreign
Direct Investment: An Overview of Empirical Studies 1998-2014, UNCTAD (September
1, 2014, 8:24 p.m.) <http://investmentpolicyhub.unctad.org/Upload/Documents/unctad-web-diae-pcb-2014-Sep%2024.pdf>; See Prabhash Ranjan, Harsha Vardhana Singh,
Kevin James and Ramandeep Singh, “India’s Model Bilateral Investment Treaty: Are We
Too Risk Averse?”, Brookings (August 1, 2018, 10:24 a.m.) <https://www.brookings.edu/
research/indias-model-bilateral-investment-treaty-are-we-too-risk-averse/>.

110

The Indian Journal of International Economic L aw

Vol. XI

of any investment disputes arising between the Investor and Government of
India or the Indian Companies in the future.

VI. Conclusion
This essay has evaluated the evolution of the international investment regime
in India from the 2003 Indian Model BIT era which emerged following various BITs formed by India post-1980s to the current 2016 Indian Model
BIT era which emerged as a direct consequence of India’s losses in various
International Investment Arbitration awards. The emergence of 2016 Indian
Model BIT was a direct consequence of a realisation that the “over Investorfriendly” approach of India since the 2003 Indian Model BIT lead to multiple loses for India in the International World by failing to live up to its treaty
obligations to the contracting parties in its BITs and BIPAs. The efforts to
counter instances like White Industries and Antrix Corporation from ever
recurring again drove India to forge a strong regulatory approach to its
existing International Investment Agreements. While many of the changes
brought in the 2016 Indian Model BIT as well as the Joint Interpretative
Statement of February 2016 are not above scrutiny and criticism, they certainly show the efforts which India has made to create a more regulatory
regime as well as imbibe mechanisms to protect failures of its international
treaty obligations to the other countries and foreign-investors.
We have highlighted various inherent clashes between the balancing of
domestic regulations and international obligations of India. Multiple issues
which lead to Investment Arbitration proceedings against India, including
judicial tackling of corruption and executing retrospective taxation on entities show the realization of India that it needs to protect its economy by
embodying stronger regulatory efforts. As seen in this essay, the losses from
White Industries and Antrix Corporation Arbitrations lead to India’s identifying vulnerabilities in its existing Investment Treaty Regime, which resulted
in India not only correct the existing substantive flaws in its Bilateral Treaties,
but also to make its International Dispute Settlement Mechanisms stronger.
While India has increased regulatory measures in its regime, we see that
in the short run there have been no negative impacts of India turning into a
less investor-friendly regime on its investments. Recent trends and statistics
show that India’s position in Investor Confidence continues to slowly but
steadily, increase every quarter. India’s efforts in identifying and fixing loopholes to its earlier Investment Regime can be certainly appreciated. However,
moving forward, promptness and caution in negotiating and concluding new
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Investment Agreements with the other countries is to be desired. Actions
such as the collective issue of Joint Interpretative Statement in February 2016
to 25 countries can lead to a dissuasion of investors from investing in India
and future investments from other nations. While the currently strong regulatory regime is a good approach for India to avoid large scale losses to its
economy and protect its economic interests, a cautious approach must be
maintained by the Government of India to renegotiate the new BITs or BIPAs
with the nation-parties and to retain its status as being “sufficiently investor
friendly” compared to the global standards.

