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ABSTRACT

There is a growing interaction between international trade and human rights around the
world. In the light of this, the case of ‘United States – Measures Affecting the Cross-Border
Supply of Gambling and Betting Services’ is of immense importance. In this paper, the
author attempts to concentrate on the substantive conclusions of the case and goes on to
show that the Appellate Body has done a (largely) commendable job. In that case the
Appellate Body held that an total prohibition on remote gambling was “in effect” a `zeroquota' 'hence violative of Article XVI:2. That holding has been widely criticized, especially
for what critics refer to as the Appellate Body's “effects test”. The AB went further to hold
that the Article operates in a mutually exclusive way with regard to Article VI on Domestic
Regulations. This blurring of lines between the market access obligation and the concept of
domestic regulations is examined in this Article, against the backdrop of one of the most
important and contention services today- environmental services.
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I. Introduction: The Great Gats-by
Traditionally, the focal point of WTO jurisprudence has been the international trade
in goods. Recently however, academic interest has been strongly drawn to the arena of trade
in services as a separate field of study and consequently the WTO has seen fervent debates on
the same. The exchange of services in the international context operates in multiple ways
and the significance of this can be judged by the fact that services have come to account for
more than half of the production from developing countries.314In the light of this, it would be
interesting to note that while the General Agreement on Tariffs and Trade (GATT) was
instituted way back in 1947, a comprehensive understanding on trade in services came only
towards the late 1980s. Several efforts of the international community in coming up with
uniform rules to govern trade in services finally culminated in the form of the General
Agreement on Trade in Services (GATS) which came into effect in 1995 under the auspices
of the Uruguay Round.315
The initial years of the GATS existence were relatively quiet owing to the fact that
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more attention was being paid to treaties like the GATT. The situation that exists today is
vastly different because in recent years the international trade arena has witnessed a fierce
debate revolving around the subject of services. The very foundation of the GATS has come
under severe fire from critics, several of whom complain that it encroaches too far into the
regulatory space of WTO members.316 Most of this criticism is centered on the fact that the
GATS can be exploited and used as a tool to exploit developing countries by pushing them
unwillingly towards liberalization.317Additionally, it has also been argued that international
trade policy-making promotes private sector involvement through progressive liberalization
of trade in services318. Authors such as Panagiotis Delimatsis and Bernard Hoekman point out
several inadequacies319and “deficiencies”320 in the text of the GATS, arising out of, what has
been called the “great bargain” of the Uruguay Rounds.321
But there is a steady group of trade enthusiasts who seek to defend the foundations of
the GATS, arguing that there is enough inherent flexibility in the agreement to prevent
over-liberalization of the public sector.322 This argument may seem fairly reasonable, given
that each member nation has the right to choose the sectors it wishes to liberalize and also
determine the extent to which it wishes to open up these sectors.323It is not surprising to note
316
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that historic events and empirical data reveal a fundamental incommensurability of these
two positions.
Thus a correct assessment of the benefits and harms of the GATS324 can only be done
by carefully examining the provisions of the agreement and exploring their possible
interpretations. This is because the way a particular agreement is interpreted goes a long in
determining what effects it will have. The interpretative techniques and modalities used by
the WTO judiciary would be crucial in determining whether the agreement will be used to
benefit oppressed, struggling nations or whether it will be misused as an instrument for the
developed, industrialized nations to continue to assert their dominance. And interpretation is
really where the seed of the problem lies.
Even for basic international trade law concepts such as “like services”, there exists
very limited jurisprudence that the GATS can claim to be of its own.325 Some principles of
non-discrimination have different applications with respect to goods and services326, but
because the context of the trade remains the same in most cases (for instance, the “necessity”
clause327), the GATS borrows copious amounts of literature from its counterpart in goods. As
these principles are not completely exclusive in their application, the GATS has sometimes
crudely been called “an imitation of the GATT principles in the liberalization of the services
sector”.328
Keeping in mind this problem of limited jurisprudence, it is in our interest to become
familiar with and have a thorough understanding of the few GATS-centered case laws that
are available to us. For the purposes of this paper the author would like to focus on the (in)
famous case of US-Gambling329, which occupies a position unlike any other in terms of the
(Last Visited: March 11, 2014).
324
For GATS related research see: UNHCHR, Economic, Social and Cultural Rights: Liberalization of Trade in
Services and Human Rights, Report of the High Commissioner, E/CN.4/Sub.2/2002, (2000).
325
Mireille Cossy, Determining "likeness" under the GATS: Squaring the circle?, (Staff Working Paper, ERSD2006-08) http://www.wto.org/english/res_e/reser_e/ersd200608_e.pdf (Last Visited: March 19, 2014).
326
P. Van D Bossche, THE LAW AND POLICY OF THE WTO, 396 (2nd ed, (Cambridge, 2011).
327
For explanation, see: Regan, Donald H. The Meaning of 'Necessary' in GATT Article XX and GATS Article XIV:
The Myth of Cost-Benefit Balancing, WORLD TRADE REV., 6,(3), 347-69 (2007).
328
Supra note 11.
329
Panel Report, United States—Measures Affecting the Cross-Border Supply of Gambling and Betting Services,
87

activism displayed by the WTO judiciary in interpreting the GATS provisions and the extent
of criticism leveled against the reasoning provided.330This is the fourth WTO dispute case
involving the GATS, but is the first where the basic structure of the GATS and several of its
important provisions have come up for interpretation. Hence it proved to be one of the most
influential cases, not only in the realm of services, but also in the history of the World Trade
Organizations.331
Notably, this particular case deserves special academic attention for three specific
reasons.332First, it affected the ability of WTO members to regulate certain activities where,
up till now they had unfettered power. Second, it shows that a small country can take on
economic and political power in the WTO and win. And third, it is an important test case for
determining whether the sanctions available in the WTO give small countries sufficient
leverage to bring larger countries into compliance with treaty obligations.
At this point a brief perusal of the facts of the case would help in better
understanding the situation. In 2003, a tiny island-nation by the name of Antigua and
Barbuda decided to take on a giant in the sphere of international trade, the United States of
America. At issue were certain measures undertaken by the US that made it unlawful for
suppliers located outside the US to supply on-line gambling and betting services to its
consumers over the Internet.
The US-Gambling saga occupies a special place in WTO jurisprudence in so far as it
redefined the existing notions of regulatory space in the context of international trade. This
concept of “regulatory space” can be understood as the amount of relaxation that a sovereign
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nation enjoys with respect to the enforcement of international trade rules. Crucially, this
involves a determination of how a country interacts with those international law rules,
which curtail or restrict its sovereign freedom. The reason why US-Gambling has been
chosen for an examination of this concept is because it sheds light on the regulatory space of
those nations that form the lower end of the developmental spectrum. The regulatory space
of Antigua and Barbuda can be analyzed under Article I of the GATS, which allows
developing nations to exclude certain activities from the application of the Agreement
because they are “supplied in the exercise of governmental authority”. Alternatively, it can
be seen in the market-access obligation of Article XVI, where once a liberalization
commitment is undertaken, it becomes almost impossible to reverse it.
Thus, I would begin with an evaluation of the “public services” exception under
Article I and the market access obligation under Article XVI. As a concluding issue I will go
on to examine the complex nexus that exists between Articles XVI and certain other
provisions of the Agreement. In particular, I would attempt to shed some light on how the
concept of “Domestic Regulations” under Article VI interacts with the market access
obligation under Article XVI.
The situation that exists after the Gambling saga will be scrutinized against the
backdrop of one of the most far-reaching, essential services in the world water distribution
and sanitation services. This seemingly strange choice of services for the evaluation of GATS
principles actually stems from a variety of solid reasons. Firstly, it provides a perfect
framework for better understanding the grievances relating to “over-liberalization” from the
perspective of certain developing countries like Bolivia where private firms have taken
control of the water distribution and sanitation services and are selling them at exorbitant
prices, much to the dismay of the citizens. This further highlights the problem of
irreversibility of GATS commitments. Secondly, it provides a suitable lens through which the
general interaction of trade and human rights can be viewed. This eventually allows us to
open the question of whether such liberalization-centered principles should even be applied
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to such essential services. Finally, there is contemporary merit to this issue since there
currently exists severe ambiguity with regard to the definition and scope of such
“Environmental Services” under the WTO.
The aforementioned ambiguity is probably the most pressing reason why these
environmental services deserve close attention. This problem is mainly attributable to the
fact that “water distribution” and “sanitation services” have not been expressly classified in
any of the sectors prescribed under the GATS system of classifying services. Keeping this in
mind, I would briefly discuss the scope of the term “environmental services” in order to
demonstrate how such services interact with the market access obligation under Article XVI
(which was one of the main provisions interpreted in the US-Gambling case).
Several commentators have expressed views regarding this issue333 and before going
into the main discussion regarding US-Gambling, I will briefly go on to show “that water
distribution and sanitation services” are covered under the ambit of “Environmental
Services” and thus the market access obligation is squarely applicable to it.
This enables us to better appreciate both, the environmental services sector and the
market access commitment under the GATS. Only when we understand how the
commitment reacts to a particular sector, can we delve into the question of what the
commitment entails for a sovereign WTO member that has agreed to schedule that sector.
The other reason for contextualizing GATS provision with the environmental services is that
it gives us a real-time picture of how trade agreements are handled by the WTO
membership.
II. Exploring the unfortunate link between water and international trade
The inherent importance of any legal debate is that it is bound to raise several moral and
333
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policy-related questions. Thus any legal issue for consideration must necessarily be viewed
through the prism of the factual circumstances that surround it. Significantly, the number of
people affected by a particular instrument or the amount of influence it exerts on the rights
of people would go a long way in determining the importance of trade agreement like the
GATS. In this sense, it is noteworthy that the GATS has immense bearing on the water rights
of people around the world. This is because the latter is affected by how the former treats the
suppliers of water.
A. Interaction between Trade and Water Rights
It is undisputed that we cannot afford to forget the immense of importance of water. 334
The fundamental nature of water has led the international community to recognize it as a
human right in a number of documents including the International Covenant on Economic,

Social and Cultural Rights,335General Comment No. 15 of the United Nations Committee on
Economic, Social and Cultural Rights,336 the Declaration on the Right to Development337 and
the Convention on the Elimination of All Forms of Discrimination Against Women .338
Several commentators have already argued whether it is even reasonable for the GATS,
which is nothing more than a consensus on international trade, to touch upon matters
completely unrelated to trade.339 However, such an interaction is inevitable given the highly
diverse ways in which trade policies affect human rights.340
To this extent several authors believe that GATS should indeed establish “binding rules”
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on the international trade in services.341 This is the origin of several legal342 and policy
conflicts.343
B. The Conflict: Privatization vs. Protectionism
One such area of conflict can be found in the African landscape where many developing
nations are fighting a losing battle to save their water. Services like water distribution and
sanitation were earlier the exclusive domain of the public (in many cases, provincial)
governments, but now they are losing ground due to private involvement in these sectors.344
Consider Bolivia’s predicament. Under stress from Financial Institutions like the World
Bank and IMF, it was required to open up water services to the private sector in 1999. It
turned out to be an ugly situation where the people were forced to take to the streets in
protest as they could no longer afford their own water.345
However, as pointed out by Rebecca Bates, privatization is not a new phenomenon in
this area346 as the private sector was responsible for the first provision of water and sanitation
services in Western Europe and North America during the 18th century.347 This initial
endeavor turned out to be disastrous as the private firms were inclined towards favoring
wealthy neighborhoods and ignoring the poorer households.348 This was the cause of much
341
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grievance and generated heated debates.349
Having fairly received the warning sign, governments entered the market and took
increasing responsibility for the provision of these essential services.350At this point, it is
interesting to note that privatization has the potential to be both, a reviving force in the
market and at the same time, a catalyst towards havoc. While it can provide much needed
investment to ‘expand and rehabilitate the infrastructure’ without putting an additional
burden on public finances and can also improve the quality of the service, 351 there is also the
risk that it may shift the focus away from the public interest in favor of profit. This would,
once again, leave those unable to pay excluded from the service.352
And yet, we find several countries at the crossroad of liberalization and protectionism.
The high costs associated with constructing and maintaining water-distribution systems
(including reservoirs and pipeline networks) has led to some governments accepting private
participation in the sector, which until recently was completely dominated by the public
sector.353Though this has generated a large amount of academic debate within the
international community354, it remains to be seen whether history will repeat itself.
C. The problem of Reversibility of GATS commitments
Despite wanting to open their sectors to accept the nectar of private funding, several
countries are concerned that the same might eventually lead to an overall collapse of their
service-sector, and consequently, of their country. Further, those Member states which have
undertaken market access obligations under this sector, find it near impossible to remove the
private sector as that would be a clear violation of their GATS commitments.
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349
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To be sure, the WTO continues to maintain that there are ways to reverse
commitments.355 However, of the four mechanisms it lists, two allow only a temporary
suspension of commitments, one is likely to require the payment of compensation and the
other is applicable only in extreme circumstances such as endangerment of national security
or public morals.356Indeed, some fear that a vice-grip like application of the GATS to essential
services might infringe upon the human right to water.357
To allay these fears, the WTO has maintained that:
‘The GATS does not require the privatization or deregulation of any service. In respect of
water distribution and all other public services, the following policy options, all perfectly
legitimate, are open to all WTO Members:
(i) To maintain the service as a monopoly, public or private;
(ii) To open the service to competing suppliers, but to restrict access to national
companies;
(iii)

To open the service to national and foreign suppliers, but to make no GATS
commitments on it;

(iv) To make GATS commitments covering the right of foreign companies to supply the
service, in addition to national suppliers.’358
It is not possible to turn a blind eye to the plight of the developing countries but it would
be patently unfair to simply allow them to escape commitments that they have undertaken
themselves, after much deliberation and thought. By signing up to the GATS countries have
indeed committed themselves to ‘achieve a progressively higher level of liberalization in
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their service sectors’.359
III.

The Preliminary Issue: Classification- But does the GATS even apply?

In the light of the aforementioned scenario, several commentators have sought to defend
the water rights of the people by questioning the very applicability of GATS should with
respect to essential public services like water distribution and sanitation services. 360
Often the WTO has tried to justify361by maintaining that one of the main reasons for its
existence is the global welfare of people.362 It is only unfortunate that to date, the question of
whether or not water should be covered by the GATS has not figured prominently363 in the
trade and environment discourse.364
A. The “Public Service” debate
The aforementioned ambiguity must be resolved by resorting to Article I of the GATS
which stipulates that the coverage of the GATS extends to all measures “affecting trade in
services”. In one of its most famous rulings, the Appellate Body in EC-Bananas III concluded
that “the ordinary meaning of the word ‘affecting’ implies a measure that has ‘an effect on’,
which indicates a broad365 scope of application.”366
However in the same vein, the article allows leeway to developing countries by excluding
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from its ambit ‘services supplied in the exercise of governmental authority’.367This is because
the drafters of the agreement felt that if left unfettered, the GATS would trespass into the
forbidden territory of ‘public domain’. It is thus possible to make the argument that if
developing countries can successfully categorize services like water distribution as “public
services” i.e. ‘services supplied in the exercise of governmental authority’, then the GATS
commitments can be excluded.
The provision explains that ‘a service supplied in the exercise of governmental
authority’ means ‘any service which is supplied neither on a commercial basis, nor in

competition with one or more service suppliers’.368
Before beginning it would be helpful to note that as per its ordinary meaning (under
Article 31(1) of the VCLT)369, “commercial” is a “generic term for almost all aspects of buying
and selling.”370 “Commercial” thus refers to the exchange of goods (or services) for money or
a monetary equivalent.371 Here the term “governmental authority” really starts to cause
trouble.
Nothing in the main text of the GATS helps us in our endeavor to find out the scope
of the term. At best we have the Annex on Financial Services which uses the phrase “services
supplied under governmental authority”.372 These services are said to include activities like
those of central banks and other monetary authorities, statutory social security and public
retirement plans and public entities using governmental financial resources.373 It would seem
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that such services need the “authority” of the government and cannot be supplied by private
entities on a commercial basis. Arguably, water and sewage services, supplied by the
government on a commercial basis, would fall outside the scope of Article I: 3(b). This
narrow interpretation is supported by the specific commitments of countries like Bulgaria 374,
Dominican Republic375 and Hong Kong376 (which exclude “public services” from GATS’
scope).
But there are others who take an altogether different route of argumentation. They
believe that “[I]t is unlikely that water and sanitation services would be included within this
exception ( of public services) for while water markets tend towards a monopoly structure
and therefore possess limited opportunities for competition377, water and sanitation services
are generally provided on a commercial basis.”378
It is however accepted, that the differing nature of water supply and water supply
structures means that certain communities will come closer to the definition of art I: 3(c)
than others.379Any interpreter must remember that an exceedingly broad interpretation
would unduly restrict governmental regulations that are aimed at helping the poor access
water services.380 This is because regulations restricting access to environmental benefits or
natural resources are a well-recognized means of preserving the natural resources in
question.381
Others are content with arguing that a narrow would frustrate the goals of the GATS382 as it
would only allow it to cover services which are rendered at market price or which just cover
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the cost of supply.383
B. The issue of outdated classification
An inquiry regarding classification of services arises because the market access obligation
in question, applies only to those sectors and services which have been explicitly carved out
in the Members Schedule of Commitments.384 In other words, it applies385“subject to the
terms, limitations and conditions set out in the Schedule.”386
There exists a class of academicians who believe that classification issues do not affect the
sectoral scope of GATS at all. They argue that it applies to all sectors with the exception of
air transport rights and services “supplied in the exercise of governmental authority”.387
To be sure, the WTO does allow member nations to elect the extent to which they would
like to open their markets.388 But to that extent, this act of scheduling sectors (and services)
operates as a minimum guarantee against the accepting nation.389If a Member were to impose
limitations, not inscribed in its Schedule, it would be an active violation of the obligation.
Though the WTO has tried to maintain that there are ways to reverse commitments, less
optimistically, it adds:
‘These commitments are “bound”: like bound tariffs, they can only be modified or
withdrawn after negotiations with affected countries — which would probably lead to
compensation. Because “unbinding” is difficult, the commitments are virtually guaranteed
conditions for foreign exporters and importers of services and investors in the sector to do
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business.’390
Hence, we must examine how, if at all, the Article XVI obligation would interact with
Environmental Services like water distribution.
C. The “Environmental Services” dilemma
It is well known that, the environmental industry consists of two main segments, namely,
the service segment and equipment segment.391 There exists a fine line of distinction between
environmental goods and environmental services, which at first glance may not be so
abundantly clear.
What is of utmost concern is the fact that essential services like “water distribution” and
“drinking water” have not yet received any WTO classification.392 To date, only sewage
services have been classified under the general heading of environmental services.
The contentious questions regarding policy choices in the water sector deal with certain
forms of a “water service”393which can be divided into (at least) four categories: (1) water
collection, purification and providing services, (2) water distribution, (3) wastewater
treatment (sewage) and (4) services incidental to water services.394
The Organization of Economic Cooperation and Development(OECD) has noted that the
current GATS classification is very narrow and is not organized according to the provision of
services for environmental media like water.395To solve this, the EC communications have
suggested that services regarding water for human use and wastewater management should
be included within the scope of ‘environmental services’ under GATS.396`But this matter
390
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remains extremely controversial.397
In conclusion, it is interesting to note that though, the latest version of the United
Nations Central Product Classification List (CPC 2) has included water distribution services
under Section 8 which concerns itself with "Business and production services"398, there is
sufficient legal ground to include it in ‘Environmental Services’ as well. Thus, it can safely be
said that such services are not “public services” in the context of the GATS

and

are

squarely covered under its ambit.
IV. The Main Issue: All about Market Access
Once the hurdle of classification has been crossed, we can examine how these services are
affected by the market access obligation. The non-discriminatory principle of Market Access
is inhabited in Article XVI of the GATS and it stipulates that, in the sectors where a member
has undertaken specific commitments, that member cannot maintain any such limitation (as
enumerated in XVI:2) that would hinder or restrict the entry (or “access”) of an entity into
that sector (“market”). It can be found in part III of the text, entitled “Specific
Commitments”, implying that it does not apply unconditionally and has application only
with regard to those sectors where commitments have been specifically undertaken.399
However, the GATS negotiating history shows that it was the intention of the drafters to
construct market access as extending beyond any notion of access for foreign service
suppliers. It was intended to include all policies, mostly of a quantitative nature400, that
restrict international trade, even if its application401 was done in a non-discriminatory way.
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A. The first paragraph: A Separate Obligation under “less favourable treatment”?
Market access can be sought through the four modes of supply402 as set out in Article I:
2403, namely: cross-border supply; consumption abroad; commercial presence; and presence
of natural persons. Under the first paragraph of Article XVI, the State is required not to
maintain any measures which would discriminate against foreign suppliers404. Specifically,
the text disallows members from according “less favourable treatment” than was guaranteed
in their schedule.
It thus becomes necessary to determine the scope of the phrase “less favourable
treatment” i.e. to find out when and how a particular governmental action becomes “less
favourable” than it should be. In trade law this concept of “less favourable treatment” is
based on the difference in origin of the products (or services) in question.405 The systemic
rationale behind this ‘subjective theory’ of ‘less favourable treatment’, recognized primarily
by Pauwelyn406, is to focus on the true basis of differential treatment. In other words, origin
is the only prohibited basis for differential treatment.407This is known as de jure
discrimination and international economic law generally treats this as prima facie illegal or
as creating a presumption of illegality.408
Acknowledging the importance of the provision, the Appellate Body in US-Gambling
402
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highlighted that Article XVI:1 ``links a Member's market access obligations in respect of
scheduled services to `the terms, limitations and conditions agreed and specified in its
Schedule' ''.409 Indeed, this market access obligation is qualified by the relevant portions of
the Member’s Schedule.410
B. The Second Paragraph
Article XVI: 2 draws from the general obligation found in the first paragraph and lists out
six types of limitations which are considered illegal under GATS unless they are scheduled
by a Member state.411
Viewed from a different angle, WTO Members remain free to maintain or introduce any
of the measures listed in Article XVI: 2 subparagraph (a)–(f) with regard to a given service
sector, if no market access commitment in that sector has been undertaken. A full market

access commitment in a specific service sector or sub-sector, on the other hand, gives rise to
an obligation to maintain none of the measures listed in Article XVI with respect to that
sector or sub-sector.412
Usually members opt for the partial market access approach wherein a member, although
allowing itself to be subjected to Article XVI disciplines on market access, gives itself some
regulatory space to adopt one or more measures listed in the Article.
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1. Issue One: The nature of the list: Exhaustive vs. Illustrative
In a finding not reviewed by the Appellate Body, the Panel in US Gambling found that
the list of limitations mentioned in the second paragraph of the Article is exhaustive and thus
rejected the argument that the word “whether” in sub-paragraph (a) implies an illustrative
list of limitations, the Panel held that list was exhaustive.413 Thus the second paragraph was
found to complement the first.414
The Appellate Body based this reasoning on Para 4 of the 1993 Scheduling Guidelines
which provides that a member “allows full market access in a given sector and mode of
supply when it does not maintain in that sector and mode of supply any of the types of
measures listed in Article XVI.”.415
However, Delimatsi notes that there exist two textual elements which contradict the
conclusion of the Scheduling Guidelines.416 According to the learned author, firstly,
“footnote 8 to Article XVI implies a contrario, that there are other measures that can inhibit
market access, but which are not necessarily mentioned in Article XVI: 2, such as restrictions
on capital movements with respect to mode 2 and 4.”417 Next, the author throws light on
Article XVIII and argues that “[It] appears to acknowledges that there are measures other
than those subject to scheduling under Article XVI (including, but not limited to, measures
relating to qualifications, standards, or licensing), which can still affect market access. 418 It is
true that such an interpretation would ensure the fine balance between the principle of
progressive liberalization and the Member’s right to regulate.419
But there are others who warn of an overly-liberal interpretation. On the opposite end of
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the spectrum, Frederico Ortino has expressed420 that “the claim that market access limitations
for purposes of Article XVI GATS extend beyond a definite set of formal measures to cover

de facto market access limitations appears to starkly contradict with the exhaustive nature of
the list of limitations in Article XVI:2.”

421

The author cautions that “[If] the notion of

market access limitations (prohibited by Article XVI) is defined on the basis of the potential
effect of such limitations, this would make the list of Article XVI:2 an open-ended one,
contrary to the Panel’s finding that such a list is in fact of an exhaustive nature.422
The Appellate Body did not have an opportunity to provide inputs on this issue since
Antigua had appealed this finding conditional upon the Appellate Body’s reversing the
finding of the Panel that certain United States federal and state laws are contrary to Article
XVI:1 and Article XVI:2 of the GATS (which the Appellate Body did not).423
In conclusion, the correct position of law is aptly stated by Pauwelyn, who maintains that
if given a chance, the Appellate Body would disagree with the Panel’s finding on the
exhaustive nature of Article XVI: 2.424 This view is bolstered by the finding of the Appellate
Body according to which both Article XVI:2(a) and Article XVI:2(c) apply to the US
measures. If the list were really exhaustive in nature, the limitations listed in subparagraphs
(a) to (f) would not apply cumulatively.425
2. Issue Two: The Limitations: Numerical Quotas, Monopolies and the rest- But what about
Total Prohibitions?
An extensive perusal of the Gambling saga reveals that at the heart of the dispute lies one,
deceivingly simple-looking question: Can a total prohibition426 on the cross-border (remote)
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supply427 of a service, in respect of which a full market access commitment was undertaken
(in casu, gambling and betting services), be considered to be a market access limitation falling
under Articles XVI: 2(a) and XVI: 2(c)?
This question, along with its possible implications, has been the subject of several
academic deliberations. The case was in the limelight especially since it was the first dispute
where the WTO judiciary had a chance to comprehensively deal with the scope and ambit of
market access under GATS.
In this respect, two findings of the Appellate Body require intensive consideration:
Firstly, the fact the ``the thrust of sub-paragraph (a) is not on the form of limitations428, but
on their numerical, or quantitative nature''.429 Second, with regard to sub-paragraph (c), the
Appellate Body stressed that all the types of limitations under this are also quantitative in
nature. Even with respect to this paragraph, the Appellate Body found it prudent to allow
some flexibility and clarified that ``the limitations covered [under sub-paragraph (c)] cannot
take a single form, nor be constrained in a formulaic manner''.430
After considering a wide array of legal arguments, the Appellate Body accepted that a
total prohibition was equivalent to a “zero quota”431and that because it is numerical in nature
(i.e. it is quantitative), it is inconsistent with Article XVI: 2(a).432 This can be seen as a
rejection of the US’s narrow view that the term ``market access limitation'' can only include
the precisely defined limitations set out in Article XVI: 2.433
The reasoning of the WTO judiciary suggests that because the intrinsic nature of a total
prohibition is quantitative, it is a form of a numerical quota for the purpose of Sub-paragraph
(a). Thus, one way of determining the true scope of the market access provision is by
427
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examining how far the meaning of the phrase “numerical quota” can be stretched.
a. Numerical Quota- Definition, ambit and limits
It is possible to argue that, owing to the expansive scope of the term “numerical quota”, a
total prohibition can be included within it.
The US-Gambling judiciary concluded that the phrase limitations “in the form of a
numerical quota” would encompass limitations which, even if not themselves a number,
have the characteristics of a number.”434 This is because the meaning of the word "numerical"
includes “characteristic of a number or numbers"435 whereas a “quota” is understood to be
"the maximum number or quantity belonging, due, given, or permitted to an individual or
group"; and "numerical limitations on imports or exports".436
A "numerical quota" within Article XVI: 2(a) thus appears to mean a quantitative limit on
the number of service suppliers.437 In essence, the question of whether a measure is a
numerical quota can be thought of as the question whether the measure is "quantitative" or
"qualitative" in nature.438
According the Appellate Body, “because zero is quantitative in nature, it can, in our view,
be deemed to have the "characteristics of" a number—that is, to be "numerical".439
i.

The “effects test” debate- Arguments For

In an attempt to justify its stand, the Appellate Body stated that “a prohibition on the
supply of services in respect of which a full market access commitment has been undertaken
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is a quantitative limitation on the supply of such services.”440
This would mean that any instrument of the government (including Laws, Regulations
etc.) which reduces the number of service-suppliers to zero can be said to have the
characteristics of a number i.e. to be numerical and therefore it would be subject to market
access disciplines.
In order to support this, the concept of an “effects test” was advocated.441 On paragraph
230 of its Report, the Appellate Body took the assistance of sheer logic to hold that measures
having the effect of establishing a numerical quota must also be prohibited. In essence, the
test states that if the effect of the restriction is the establishment of a numerical quota, the

form of the measure becomes irrelevant. The reason why this is significant is that, according
to this line of reasoning, even if the measure adopted by a member is not expressed in
numerical terms or is incapable of being expressed in numbers, that would not ipso facto lead
to a conclusion that it is not a numerical quota. The only determining factor is whether the
effect of that measure is that a restriction is put on the number of services or service
suppliers. There exist several reasons to support this liberal interpretation.
Firstly, this interpretation is logically tenable because it seeks to prevent an absurd
result.442 The panel provided the following reasoning to justify its stand:

“The fact that the

443

terminology of the Article embraces lesser limitations, in the form of quotas greater than
zero, cannot warrant the conclusion that it does not embrace a greater limitation amounting
to zero.” If a zero-quota did not qualify as a numerical quota, then the latter (which only
limits the number of service suppliers) would be disallowed, but the former (which
completely eliminates the service from the market) would be allowed .In other words, it
would disallow a member nation from putting a less restrictive quota of say, five or ten units
whereas the same member would be allowed to establish a complete prohibition, simply
because it would qualify as a “zero quota” instead of “numerical quota”. Thus the Appellate
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Body must be credited because it was merely trying to prevent a situation where the purpose
of the provision would be defeated by a certain interpretation of its text.
Secondly, this reasoning seems to receive legal backing in the form of the 1993 (now
2001) Scheduling Guidelines which use the example of a nationality requirement equivalent
to a zero quota.444 Leroux argues that “[O]n its face, a citizenship requirement has, in a trade

context, no other purpose than to be an arbitrary trade measure limiting the number of
foreign service suppliers to zero. In other words, such a measure has the same effect and
rationale (or absence thereof) as a quota.”445
Third, the measures stipulated in the Article are more matters of “effect” rather than
form anyway. This is confirmed by the definitions of related terms that can be found
elsewhere in the GATS.446 Article XXVIII (h) of the GATS defines ‘monopoly supplier of a
service’ as any person (public or private) which is authorized or established formally or in

effect. Article VIII: 5 provides that the provision shall apply to a situation where a member
establishes or authorizes a monopoly formally or in effect.447
ii.

Middle Ground- The ‘Foreseeability’ Assumption

The Panel Report suggested a fourth reason to support this understanding. It attempted to
put forth that “Paragraph (a) does not foresee a "zero quota" because paragraph (a) was not
drafted to cover situations where a Member wants to maintain full limitations.” 448

It

attempted to explain away this technical glitch by reasoning that “[I]f a Member wants to
maintain a full prohibition, it is assumed that such a Member would not have scheduled such
a sector or sub-sector and, therefore, would not need to schedule any limitation or measures
444
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pursuant to Article XVI: 2.”449
This line of reasoning was expressly endorsed by the Appellate Body450 and yet we must
reject it. In essence, the Panel seems to suggest that the makers of the GATS chose to forgo
explicitly mentioning a (total) prohibition because they simply assumed that a Member
wishing to maintain such a prohibition would not have scheduled the particular sector in the
first place.
As argued by Krajewski, this argument seems too intuitive.451 The author completely
rebuts this assumption by bringing to light two inaccuracies: Firstly, that the argument “does
not explain, why Article XVI: 2 (a) explicitly mentions other market access restrictions452 for
which the same argument could be made.” Secondly, that the assumption does not stand
correct in the particular factual-matrix of the case. “Clearly, the US wanted to maintain the
prohibition of online gambling. Yet, it made a full commitment to market access.”453
In conclusion, the author confesses that “[I]t is remarkable that neither the Panel nor the
Appellate Body even tried to solve [this] riddle. One possible solution of this riddle could be
that – in 1992/1993 – the negotiators simply did not imagine that one day the supply of
gambling and betting services would be possible through the Internet (and hence through
mode 1). They therefore never expected that the entire realm of online gambling regulation
at the federal and the state level could become subject to GATS commitments in the
future.”454
Regan beautifully explains that the basic problem with this argument is that it begs the

question.455 The implicit argument seems to be that a Member that wanted a zero-quota
would not schedule the subsector because that would prevent it having the zero-quota it
449
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wants (at least absent a specific limitation). But that presupposes that a zero-quota is
forbidden by XVI: 2(a), which is the ultimate question. So, the Appellate Body's argument
begs the question.
iii.

The “effects test”- Arguments Against: Shaking the centre

What must always be remembered is this debate is that there exists the danger that an
expanded interpretation of Article XVI would disturb the balance between liberalization and
the right to regulate that is reflected in the GATS.456
A restrictive interpretation is supported by several academicians who argue that the
GATS provisions which are open for interpretation should be done narrowly and in dubious

mitius (“in deference to sovereignty”).457 It would be helpful to construct these provisions in
a way which leads to the least amount of infringement of a Member’s regulatory autonomy.
One of the most stellar critiques available against the US-Gambling case (specifically,
against the “effects” doctrine) comes from Frederico Ortino.458Few of his arguments have
already been used to counter claims made by the advocates of the “effects” test. 459
The author outlines his criticism with the concern that there is a “certain weakness in the
Appellate Body’s textual analysis of Article XVI ” coupled with “the striking absence of any
consideration of the ‘context’ of the provision at issue and the ‘object and purpose’ of the
GATS”.
With lucid reasoning, Ortino launches an attack on the judiciary’s reasoning and claims
that the Appellate Body has incorrectly interpreted the meaning of the term “in the form of”
which, according to the US, restricts the types of market access limitations caught by the
prohibitions of Article XVI: 2(a) and (c). The Appellate Body did concede that there is a
“degree of ambiguity” of dictionary definitions, as provided by the United States as to the
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definition of the word “form” in sub-paragraph (a).460 However, at the end, the Appellate
Body rejected the strict interpretation as suggested by the United States and attached a
“broad meaning” to the term “form”.
It does seem absurd that the mere ambiguity of dictionary definitions should be
translated into the suggestion that the term “form” must not be “interpreted as prescribing a
rigid mechanical formula” Interestingly, the very dictionary definitions referred to by the
United States461, appear to emphasize form over substance. 462
At the end of its textual analysis, the Appellate Body underlines the following caveat:
“the words ‘in the form of’ should not be ignored or replaced by the words ‘that have the
effect of’.”463 Those measure which only happen to have the effect of establishing a numerical
quota can also be argued to be excluded from the ambit of Article XVI: 2(a).464
In conclusion, there are those who criticize the Appellate Body for blurring the
distinction between ‘market access’ restrictions on one hand, which are per se prohibited by
XVI, and ‘domestic regulation’465 which receives a less rigid treatment under Article VI and

in case of discriminatory effect, under Article XVII.466With immense concern, they declare
that following this decision will unduly limit the national legislator’s discretion to regulate
services467 and risks WTO intrusion far beyond what was originally agreed in the WTO
treaty.468 It is hoped that a clearer picture will be provided by the WTO, sooner than what
would be, too late.
b. Moving past Quotas: The Question of Natural and Public Monopolies
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Another way a “total prohibition” can be challenged under this Article is by attempting
to classify it as a “monopoly” and arguing that it reduces the number of foreign service
suppliers (and in essence, service) to zero.
But what if that monopoly is applied in a non-discriminatory way? Imagine a situation
where a government allowed a domestic (public) company to provide services, to the
exclusion of both foreign and domestic service suppliers. This leads us to a different form of
inquiry into the very scope of Article XVI.
i. Does Article XVI apply to non-discriminatory measures?
A substantial amount of legal discourse is available which suggests that the market access
obligation, should not, in principle be applied to a measure which is applied in a nondiscriminatory manner.
In order to better contextualize this, imagine a nation that is faced with two different
situations. In the first, it disallows foreign private companies from entering the market while
allowing domestic private firms to do the same. In the other, the country restricts all private
companies (regardless of their origin) from gaining access to the market and allowing only a
public company to do the same. We can clearly see that the former can be built as a case for
Article XVI violation because a discriminatory effect is attached to the application of the
measure. The case isn’t quite so clear with respect to the second scenario where the focal
point of the distinction is not the origin of the firm, but a particular characteristic that it
possesses (i.e. its ownership status).
Assertions have been made to the effect that the only apparent reason for disfavouring
numerical limitations is that they can be presumed to be protectionist or economically
irrational469 and that this rationale, does not apply to such “origin-neutral measures”.
However now it is quite well settled that the market access obligation applies even in
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situations where the application of a measure was done in a non-discriminatory way.470This
is clarified in the sub-paragraphs of Article XVI. For instance, subparagraph (a) refers to the
number of

“service suppliers” and not only to the number of “foreign service suppliers.”

Thus, if a measure were to establish a monopoly by allowing only a public company to
supply water services and simultaneously debarred domestic and foreign private companies,
it would still infringe Article XVI.471
ii. Natural Monopolies
As I mentioned in the beginning, the GATS treaty has a substantial effect on the water
rights of people around the globe. One aspect of the problem (classification of environmental
services) has been previously discussed. The interaction of trade and water rights can again
be witnessed by examining how the provisions of the GATS treat government-run
monopolies on the supply of water and sanitation services. As explained in part II(B), the fear
that private sector involvement would raise prices of essential services, lead to many
governments taking matters into their own hands. In order to determine how flexible the
GATS agreement is, we must determine the scope of the term “monopoly” as provided (and
prohibited) by the agreement.
But the curse of limited jurisprudence and legal ambiguity continues to loom over the
GATS and this can be evidenced by the fact that the text of the agreement does not even
clearly define a basic term like “monopoly”. Determining the rights and liabilities under
several provisions thus becomes dependent on secondary sources.
Article XVIII (h) defines “monopoly supplier of service” as any entity which is
authorized or established (again, formally or in effect) by a WTO Member as the sole
supplier of that service. Some textual support can be garnered from Article VIII: 1 which
disallows Members from establishing monopolies inconsistent with specific obligations under
XVI. The only requirement of a monopoly is the active participation on part of the domestic,
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importing nation.
What must be emphasized is that certain environmental services, such as sewage services,
require special distribution or collection networks and tend towards being natural

monopolies.472 The natural monopoly characteristics of such services are acknowledged in a
WTO Background Note.473
Such a monopoly is said to be established when there are “economic/technological
specificities” of a particular sector which impose a quantitative limit on the number of
service suppliers that are allowed into the market. These quantitative restrictions owe their
origin more to economic conditions than to governmental regulation474and it is obvious that
such natural monopolies are found to frequently occur in “network services” where
geographical and practical considerations make it economically unfeasible to have more than
one service-supplier. Since water services depend on extensive infrastructure (pipe systems,
distribution channels and collection//storage facilities), natural monopolies in this sphere are
common.475
Consumer choice and health concerns mandate that water for drinking and sanitation
must be clean and reliable. This requires a high standard of reliability on account of the
service provider and since mixing water from different sources in one pipe makes
accountability a problem, one service supplier is more desirable than many.476
Hence, monopolies over water distribution services are a natural consequence of
prevailing economic conditions and modalities, and some believe that this is sufficient reason
to refuse application of the GATS.477
Despite this, large lobby-organizations like water corporations are increasingly pushing
for more market access in the water sectors. Zettel concedes: “exactly what benefits foreign
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service suppliers will receive from market access commitments remains a question.”478 One
possible incentive for private players is the fact that, despite extenuating economic factors, a
natural monopoly is likely to involve profitable governmental concessions or licenses.479
iii. Public Monopolies
The GATS has a very obvious, direct impact on the domestic regulatory space of member
states. This extends to the ability of the regulator to impose public monopolies480 and can be
manifested in several ways. For instance, it can affect a government’s ability to define the
geographical limits in which it can impose a monopoly.
On a peripheral reading of the text of Article XVI, one may be convinced to consider the
proposition that the GATS allows a member to define geographical boundaries along social,
economic or need based lines. However, a careful perusal of Article I reveals that this is very
far from the truth, because it actually grants very limited flexibility.481
Art. I defines the “scope and definition” of the services agreement by specifying that the
measures it covers are those taken by “central, regional or local governments” or “nongovernmental bodies in the exercise of powers delegated by central, regional, or local
governments or authorities”.482 This can be interpreted to suggest that, in setting up a
monopoly (i.e. in utilizing a “measure”) a Member must define regional subdivisions along
these lines.
Certain research points out that it may be possible for a Member to define geographical
boundaries for monopolies beyond the narrow ambit of Article I.483This is encouraging since
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it would be in sync with the GATS’ dual goal of “liberalization of trade in services”484 and
recognizing the right of Members to regulate”.485This can be evidenced from the bare reading
of Article VIII, which seems to restrict only monopoly boundaries in situations where abuse
of the monopolies hurts competition in an area where (according to the Member’s
commitments- competition is supposed to happen.486 However, such research is far from
widely accepted.
In conclusion, it does seem that such a total prohibition can be a market access limitation
because it can has the effect of establishing a numerical quota and can, in the alternative, be
classified as a monopoly.
V. The ancillary issue: relationship between Article XVI and Article VI -the mutual

exclusivity debate
During the US-Gambling dispute, the Panel and Appellate Body were burdened with the
duty to examine the scope of Article XVI largely deals with the issue of the protectionist
measures like quotas. However, the WTO judiciary understood that it was common for
protectionism in the services sector to emerge out of domestic regulations rather than tariffs
at the border.487
As learned author Jackson explains, “[T]he receding waters of tariff and other overt
protectionism uncovers the rocks and shoals of nontariff barriers.”488
”Domestic regulations are extensively covered under Article VI, yet they do not have a
precise definition .Hence, it was felt that Article VI of the GATS would give some necessary
guidance489 and thus the two judicial bodies attempted to determine:
a) Whether there exists a conflict between Article XVI and Article VI?
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b) Whether this conflict renders the concurrent application of the two Articles
impossible?490
This ambiguity between the two needs to be resolved since there are marked differences in
the way the two Articles affect Members.491 The friction between the two Articles is actually
nothing more than a manifestation of the long-drawn debate between trade liberalization
and a Member’s regulatory autonomy. Whereas Article VI provides Member states some
regulatory space to control the quality of the services present in their territory, Article XVI
curbs that freedom by mandating the type of restrictions that cannot be adopted.
Commentators have noted that this debate must be concluded keeping in mind that
the third recital of the GATS Preamble requires the agreement to give “due respect to

national policy objectives” and the fourth recital recognizes the “the right of Members to
regulate, and to introduce new regulations, on the supply of services within the territories in
order to meet national policy objectives (…)” and “the particular need of developing
countries to exercise this right.”492
In a finding not reassessed by the Appellate Body493, the Panel suggested that “Articles
VI: 4 and VI: 5 on the one hand and XVI on the other hand, are mutually exclusive'”.494On
the face of it, this proposition seems reasonable since the former belongs to part II of the
agreement (regarding General Obligations) whereas XVI belongs to part III of the text which
concerns itself with Specific Obligations.495
Those who support the Panel’s reasoning highlight that the GATS makes important
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distinctions between the types of government policies that may restrict trade. Regardless,
there can be three possible ways to justify the conclusion of the Panel.
Firstly, the types of measures that are covered by the two articles differ greatly.
Article XVI seeks to remove quantitative restrictions like numerical quotas, whereas Article
VI seeks to regulate qualitative measures. Such qualitative measures relate to the quality496 of
the service or the ability of the service supplier.497In other words, Article XVI addresses those
measures which are adopted specifically to restrict trade498, whereas Article VI regulates how
the service is to be provided.499There seems to be an emerging consensus in the WPDR
(Working Party on Domestic Regulations) that disciples on domestic regulations should not
apply to measures covered by Article XVI and XVII.
Secondly, it can be argued that the very text of the GATS supports this mutual
exclusivity. This can be viewed through the prism of Article XVIII which allows members to
negotiate future commitments. It states that these commitments can be undertaken with
respect to measures not subject to market access article, including those regarding

qualifications, standards etc. Thus, the GATS itself draws the dividing line between the
applicatory scope of the two Articles.
And finally, the essence of the two articles is different. In other words, Article XVI
targets discriminatory measures like numerical quotas and monopolies which permit the
market to exist, but exclude some would-be participants. As there is some scope for
discretion on part of the domestic government, such measures can be abused for protectionist
purposes. This is not the case with origin-neutral (non-discriminatory) measures under
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Article VI. One could easily be lead to the conclusion that,500 as the scope of application of
these two articles is different; any overlap between them would create legal uncertainty.501
This seems to be bolstered by two legal documents: the Scheduling Guidelines of 2001 which
mandate that the new disciples under VI:4 must not overlap with existing obligations under
Article XVI, and the decisions of the Working Party on Professional Services Report on
Accountancy.502But there is a distinct line of academic reasoning which argues that the

reason for the possible overlap between the two Articles is that both can cover nondiscriminatory measures.503
In conclusion, it would be helpful to note that Article XVI seeks to impose maximum

limitations/maxim limits on the number of service suppliers (or service) and on the other
hand, Article VI seeks to allow members to impose minimum requirements that would
ensure quality with regard to practical training and experience requirements.504
However, this position has been severely tested by critics who point out that not only
was the Panel’s conclusion legally untenable, it was also logically flawed. What the WTO
judiciary tried to do, was to prohibit a concurrent application of the two Articles.
But some WTO Members acknowledge that the two Articles are complementary
because a measure can lead to a simultaneous violation of both these articles.505 This is
supported by Article VI: 1 which illustrates that it is largely a procedural article, ensuring
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that the administration of all measures is reasonable, impartial etc. There is neither textual
basis, nor policy reasons for refusing the concurrent application of the two Articles. Thus,
the quantitative effect of a measure can be checked under Article XVI and its procedural
elements can be addressed under Article VI.
In support of this, Delimatsis gives the instance of case of a domestic licensing system
under which the quantitative restrictions (i.e. on the number of service suppliers) or its
discriminatory effects (in the form of different procedures for foreign service suppliers) will
be assessed under Articles XVI and XVII, respectively, assuming commitments have been
undertaken, while its regulatory/ procedural elements pertaining to transparency,
administration, or objectivity will be evaluated under Article VI.506
Pauwelyn correctly notes that as GATS nothing similar to the Ad Note to Article III
of GATT, the requirements governed by Article VI may also be market access restrictions
prohibited in Article XVI.507 It would actually seem that the 1993508 and 2001 (Revised)
Scheduling Guidelines clearly describe Article XVI as a provision that continues to apply
notwithstanding Article VI: 4/5.509
Though a compelling debate,510 it seems that the measure at issue in the case of US-

Gambling was correctly identified as a market access violation under Article XVI as a “total
prohibition” can never be said to be an attempt to improve the quality of a service and hence
cannot possible be covered under the ambit of Article VI. This is because, as noted earlier,
paragraph 4 of Article VI refers to minimum requirements that aim to ensure quality. By
defining a maximum limit (in the urgent case, zero), a total prohibition or a zero-quota
escapes the purview of a domestic regulation. None of the US laws in question defined a
minimum technical requirement/standard that was to be followed by a service-supplier in
order to get into the market. Rather, a joint reading of the laws shows that it attempted to
506
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fine (and in some cases punish) all those who indulged in remote gambling.
In conclusion, the author would like to retaliate that, “[T]o exclude the supply of
gambling and betting services through mode 1 in order to protect minors, morality or public
order, or to avert fraud does not ensure the quality of the service itself, but simply forms part
of a legitimate national policy which is to be treated under the exceptions laid down in
Article XIV GATS.”511 Thus, such a measure must be seen under the lens of Article XVI and
in the alternative, the article’s application is not excluded by the mere application of Article
VI i.e. by classifying the measure as a domestic regulation.
VI.

Conclusion

The Article has tried to shed light on the non-discriminatory principle of market access
which can be found under Article XVI of the GATS. This examination was conducted in the
context water distribution and sanitation services in developing countries. One major source
of influence for this piece has been the case of US-Gambling and I have provided analysis on
its arguments and its critique.
On the matter of the scope of the GATS, it can safely be said that these services are
included within the ambit of “Environmental Services” as the present system of classification
of services is archaic. In any case, in most cases domestic governments provide these services
in the absence of competition and not on a “commercial basis”. This is especially the case
because GATS commitments operate on a non-reversibility basis. It remains to be seen how
the EC and OECD Communications regarding the same will be received by the international
community.
On the matter of the scope of Article XVI, it seems that a “total prohibition” on the
supply of a service, would lead to a direct violation of the market access obligation. This is
because it would be illogical not to include such a prohibition as a numerical quota or a
monopoly. In this sense, the “effects test” finds immense academic support.
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Finally, there does not seem to be any good reason to support the US-Gambling Panel on its
reasoning that Articles XVI and VI are mutually exclusive. There is neither textual basis, nor
policy considerations for refusing a concurrent application of the two Articles.
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