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Globalisation of Trade Liberalisation under' the
WTO: its Effects on Human Rights and
Social Justice
Rafiqul Islam'
ABSTRACT
Trade liberalisationas an integralpartofeconomic globalisationhasachieved a phenomenal
boost with the adventofthe WTOin the mid-1990s. The protectionandpromotion ofhuman
rights as the core value ofdignified human existence has attaineditspre-eminence with the
emergence of the UN. Both, emergingat the aftermath of the Second World War, are now
institutionalisedand internationalisedmovements that impinge on state sovereignty, socioeconomic imperatives, and the culturalpluralityofthe world. Trade-inducedincome has the
potentialfor bettereconomic conditions and livingstandards, resultingingreaterability to
enjoyhumanrights andsocialjustice. But trade liberalisationoften createsnew opportunities
andchallenges. Those who can take the advantage ofthese new opportunitiesenjoyhuman
rightsmore than those who cannotcope with the new challenges. Seemingly this inequalityhas
farreachingeffects on human rightsand distributivesocio-economicjustice. The truenexus
between tradeliberalisationandhuman rightshas become a recurringfeature ofcontemporary
internationaldiscourse andis the subject-matterofthis article.
The articlecriticallyexamines theirinterface and the abilityofinternationallaw to render
them mutuallysupportive. It fnds thattradeliberalisationis complimentaryto human rights
in some instances.But the distantgoalofhumanism is, more often than not, lostin thepursuit
ofimmediate economicgains. This realityhas relegated the human rightsprotectionregime to
the status ofsoft law, which often fails to grapplewith hardeconomic rationales.In the event
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of a conflict between internationalstandardsand obligations emanatingfrom both trade
liberalisationand human rights, it is the former that receives priorityover the latter. This
postureis furthercompounded by the fact that the WTO is devoid of any directhuman rights
consideration.Itpromoteshuman rights onlyincidentallyas an opportunisticfulcrumto advance
a global free trade. This fragmentaryadherenceto human rights limited only to flourishing
markets has some negative impacts that far outweigh its paltrypositive impacts on human
rights.
The article suggests that it is time for the WTO to mainstreamhuman rightsinto its trade
liberalisationagenda. Tradehas a significantimpact on the lives ofall global citizens. The WTO,
being an organisationwith the goal of raisingliving standardsandpromoting sustainable
development, cannot afford to ignoreglobalsocial benefitsand publicinterests. The realm of
tradeis in no way exempt from jus cogens and erga omnes obligationsemanatingfrom core
human rights, which can be relied upon to challenge the dominanceof tradelaw. Thisisnotto
trivialisethe potentialoftradeliberalisationin inducingworldwideeconomic growth. Should
thisprospectivegrowth eventuate, it would improve the economic and socialconditionsof
peopleparticularlyin developing countries, thereby enhancingtheir abilityto enjoy human
rights andsocialjustice. This complementarylink between human rightsand trade must be
recognised. The task at handis not to undermine the ongoing tradeliberalisation,but to tame
it to be responsive to socialjustice andhuman rightsfriendly.
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I. Introduction
The globalisation of trade liberalisation and human rights are the products
of the Second World War. Multilateral trade liberalisation was conceived as
fundamental for the recovery of the war ravaged world economy; and this
led to the launching of GATT in 1947. The quest for a dignified human existence
through the protection and promotion of human rights became a formidable
movement and entrenched in the UN in response to the atrocities perpetrated
during the Second World War. Both trade liberalisation and human rights
are not time-locked but dynamic and constantly evolving in the 21 century.
They both are now thoroughly institutionalised, with an ever-increasing body
of treaties - bilateral, regional, and multilateral. This progressive process of
their internationalisation has been seen to be a necessary impingement on
state sovereignty, socio-economic imperatives, and cultural plurality in the
world. The revolutionary progression of high tech communication and the
information super-highway has accelerated the process. The pre-eminence
of human rights as the core value of the international order was widely
recognized during the Cold War.2 The process of globalisation of trade
liberalisation has achieved phenomenal boost and supremacy in the postCold War era. 3

2

Morals, H.V., The Globalisationof Human Rights Law and the Role of InternationalFinancial
Institutionsin PromotingHuman Rights, 33 GEORGE WASHiNGTON I. L. REv. 71 (2000); Shestock, J. J.,
GlobalisationofHuman Rights Law, 21 FoRDHAM I. L. J. 558 (1997); Buergenthal, T., TheNormative

3

and InstitutionalEvaluationofInternationalHuman Rights Law, 19 HuMAN RIGrrs QUARTERLY 703
(1997); Howse, B. & Makau, ProtectingHuman Rights in a GlobalEconomy: Challengesfor the
WTO, RIGHTs & DEMOCRACY REPORT 2000 availableat http://www.ichrdd.ca/english/commdoc/
publications/globalisation/wtoRightsGlob.htm.
Largely due to the worldwide implementation of the WTO Agreement on 1 January 1995 (currently
in 150 WTO member countries/economies). Supachai Panitchpakdi, the Director-General of the
WTO made a statement to the Council on Foreign Relations in New York on 10 March 2005 that the
WTO's first ten years was "a success" in multilateral trade liberalisation, and The WTO After 10
Years: GlobalProblems andMultilateralSolutions-WTO's 101 anniversary public symposium held
on 20-22 April 2005 in Geneva, available at http://www.wto.org/english/news e/newse.htm
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Trade-induced income seemingly creates better economic conditions,
improves the living standard of people and their ability to enjoy human rights,
and thus ensures social justice. Such a positive effect of trade liberalisation
on human rights has both supporters and doubters. The nexus between them
has become a recurring feature of contemporary international discourse.
A former UN Secretary General has explained this interface as an
[E]ver more interdependent world.... The revolution in communications has united the world
in awareness, in aspiration and in greater solidarity against injustice. But progress also brings
new risks for stability, ecological damage, disruption of family and community life, greater
intrusion into the lives and rights of individuals.4

Trade liberalisation creates new opportunities and challenges having far
reaching effects on human rights. Those who can take the advantage of these
new opportunities can enjoy human rights more than those who cannot cope
with the new challenges. This reality is most prevalent in the sphere of
realisation of human rights by poor, voiceless, and vulnerable peoples of the
world.
This paper critically highlights and comments upon the ongoing debate
on the interface between the globalisation of trade liberalisation and human
rights and the ability of international law to render them mutually supportive.
It finds that trade liberalisation is both complimentary and obstructive to
human rights. The standards and obligations emanating from trade
liberalisation are embraced and complied with by some states for economic
gains and by others for fear of economic strangulation. In contrast, human
rights are based on the lofty ideal of preserving the identity of human beings
as the foundation of an international civil society. Compliance with human
rights, unlike trade liberalisation, affords no immediate material gains. Nor
is there any instant fear of punishment, like trade sanctions and retaliation,
for human rights violations. Consequently, the distant goal of humanism is,
more often than not, lost in the margin of economic interests. This reality
has, in some cases, relegated the human rights protection regime to the status
of soft law, and a lack of concrete obligations often fail to grapple with hard
Ghali, B., An Agenda for Peace:Preventative Diplomacy, Peacemaking and Peace-Keeping 12

(1992).
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economic rationales. In the event of a conflict between international standards
and obligations emanating from both trade liberalisation and human rights,
it is the former that receives priority over the latter. This posture is further
compounded by the fact that the WTO is devoid of any direct human rights
consideration. It promotes human rights only incidentally as an opportunistic

fulcrum to advance a global free market. This trend is distinctly discernible
in contemporary international economic relations.

II. The Economic Paradigm of Trade Liberalisation
Trade liberalisation is an integral part of economic globalisation, which
appears to be a process of integration and/or assimilation for the promotion
of greater interdependence and close cooperation among the stakeholders in
managing national and international economic affairs. This process refers to
the globalisation of economic forces, the integration of production methods,
and the expansion of the world market. It is this process that lies at the root of
free trade in goods and services and the free mobility of capital investment to
be regulated by multilateral legal frameworks and institutions. Its aim is to
integrate national economies into the world economy through the common
institutional structure, augmented economic activities, and transparency both
within and across national jurisdictions. This global economic governance
involves the regulation of markets and economies, the management of foreign
culture, cultural diversity, the environment, and the treatment of human beings
- all of which have profound implications for human rights and social justice.
Trade liberalisation is premised on the liberal free-market theory
engineered first by Adam Smith on the basis of his notion of perfect
competition based on certain ethical and moral values' and then by David
Ricardo on the basis of his comparative production advantage.' The post-war
economic policy-makers from a few industrialized countries have shown

favour to this culturally specific liberal economic theory to intellectually
justify their competitive advantage necessary for their post-war economic
recovery and expansion. Trade liberalisation involved the global adoption of
5

Adam Smith was a Professor of Moral Philosophy at the University of Glasgow.
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market liberalism as the dominant economic model for the creation and
operation of a world market. The epistemological understanding of world
economic conditions and the diversity of the global economic system were
ignored. The emergence of high tech communication and information
dissemination has pushed aside geographical barriers and made the global
market smaller, and less divisive. This has strengthened the position of MNCs,
which have restructured themselves through mergers and acquisitions to
consolidate their grip on the market. The radically altered balance of power
in the aftermath of the collapse of the centralised economic system in the late
1980s resulted in the triumph of capitalism and created a fertile ground for
economic globalisation. This global economic environment rendered the space
for unilateral and autonomous national economic policies almost impractical.
Third world economies were bewildered by extra-market pressures and had
no other palatable option than to join the tide of economic globalisation,
albeit unwittingly. Post-Cold War economic globalisation thus symbolises
the natural progression and the mature life cycle of a world market free from
national economic frontiers.
A 'free market' is perceived as a means of achieving efficiency, growth,
and development in the world economy. It is viewed as inherently more
efficient and a better achiever of these objectives than protectionist
governments. Governments cannot intervene efficiently and should play a
minimalist role in the market, whose self-adjusting ability leaves almost no
room for outside intervention. Free markets mandate that the national
allocation and utilisation of resources must be pursued in a manner responsive
to market forces, irrespective of domestic socio-political need and economic
priorities. National economies become much less governable and the global
economy is left nearly ungoverned. This depreciation of governmental power
has resulted in a corresponding increase in the power of international economic
players in the market place. MNCs dominate world trade, production, and
investment pursuant to the trade liberalisation agenda of the WTO. The
World Bank and the IMF control global capital movements which has
increased their financial clout over heavily indebted economies. Thus the
free market theory is propogated by a strategy of dominating institutional
control and normative standards through multilateral legal frameworks. The
benefit of this process has been taken for granted and the strategies and tactics
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of its adoption everywhere are constantly evolving. Countries are urged, if
not pushed, to believe that they no longer need to protect their economies
from global competition, inter alia, by delaying trade liberalisation. They
are persuaded to privatise and liberalise trading sectors to attract foreign
corporate interests in exports and investments to fill up development gaps in
their economies.
The belief that trade liberalisation promises prosperity for all who
participate in the process is not necessarily borne out by real life experience
in many countries. The WTO, UNCTAD, and World Bank studies reveal
that income distribution during the last 25 years has worsened. They show an
alarming increase in economic inequalities and income disparities between
developed and third world countries and between rich and poor people within
countries.7 Trade liberalisation in industrial, not agricultural, goods has
boosted the earnings of industrialised countries and skilled workers at the
expense of agriculture producing third world countries and unskilled workers.'
The unfettered control of MNCs over market forces in the absence of any
international regulatory regime and government intervention has rendered
markets more monopolistic than competitive.' The whole process has been
seen as "a form of market colonialism... [which] subordinates people and
governments through the seemingly neutral interplay of market forces.""o
7

8
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World Bank Report 2000/2001 reveals that "the average income in the richest 20 countries is 37
times the average in the poorest 20, a gap that has doubled in the past 40 years" in World Bank,
Attacking Poverty: Opportunity, Empowerment, andSecurity-Overview3 (2001); Litan, R., The
"Globalisation"Challenge18 BROOKINGs REV. 35 (2000).
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Islam, M.R., PressingIssuesof GlobalFree TradeinServices, 21 LAw IN CONEXT 251 (2004); World
Development Movement, GATS: From Doha to Cancun, 2 September 2003, available at http://
www.wdm.org.uk/campaigns/cambriefs/gats/gatscancunupdatel.htm; Mukherjee, N., Exporting
LabourServices andMarketAccess Commitments under GAT5in the WTO, 30 J. WORLD TRADE 40

(1996).
9

Watkins, K., Globalisationand Liberalisation:ImplicationsforPoverty, Distributionand Inequality,
UNDP Occasional Paper 32,4 -5 (1997); Islam, M.R., EconomicGlobalisationandthe International

Trade: ProspectsofBangladesh in BANGLADESH'S
1o

DEVELOPMENT AGENDA AND VISION 2020:

RHEToRIc

OR

REArry? 113 (Hossain, M. et al, Eds., 2003).
Chossudovsky, M., GlobalImpoverishmentandthe IMF-World Bank Economic Medicine, available
at http://www.corpwatch.org/trac/feature/india/globalisation/index.html.

THE INDIAN JOURNAL OF INTERNATIONAL ECONOMic LAw

8

[Vol. 1

The de-synchronisation of the world economy, as experienced in the 1997
Asian currency crisis and the corresponding boom in the US economy,
highlights a fundamental flaw in the notion of the world economy as a holistic
unit. This experience suggests that markets may not always perceive or
constitute a global economy but a number of regional and national economies
capable of operating in different ways. This is due to the reality that market
forces have never been as neutral, perfect, or as ethical as postulated by Adam
Smith. The powerful market players always manipulate market conditions;
the only difference that economic globalisation has made is the erosion of
interventionist power of less-powerful governments in the marketplace and
the growing reflection of corporate interests and power. It has introduced the
idea that the common welfare of all is best served by the pursuit of selfinterest, a covert use of the ideology of the survival of the fittest. Competition
has been accepted as the disciplining agent in the marketplace, where each
country is in competition with the next at the expense of the international
economic cooperation enshrined in Chapter IX of the UN Charter. Ricardo's
cherished comparative advantage has been replaced by competitive advantage
- a race to the bottom." In this process, where dogmatic economic rationalism
is the decisive factor and free market competition is its final arbitrator, the
ethical and moral values of Adam Smith and the interests of the poor and
weak, in terms of countries or peoples, are bound to be lost in the margin of
high-profits.12
The purpose here is not to undermine trade liberalisation but to recognise
the realities in which trade takes place and to stress that its benefits and costs
are uneven and limited. Indeed, it promises prosperity - and some countries
have gained substantially. There are certain national economic factors that
are indispensable to derive gains. The overwhelming majority of countries
"

12

Competitive advantage in international trade among unequal trading partners offers a competitive
edge to powerful trading partners, which contributes to individualism, low self-esteem, social
alienation, and further inequalities in existing hegemonic international economic relations. Dogmatic
pursuit of economic rationalism and national interest undermines many socio-ethical values of societies
and the interests of the poor and weak; Chan, A., & Ross, R. J., Racing to the Bottom: International
Trade Without a Social Clause,24 THIRD WORLD QUARTERLY 1011 (2003).
Ruigrok, W., ParadigmCrisisinInternationalTrade Theory25 J. WORLD TRADE 77 (1991); Chomsky,
N., The Passion for Free Markets: Exporting American Values through the New WTO, 10 Z
MAGAZINE 32 (1997).
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lack these economic factors, resulting in their unequal, yet limited, access to
the world market. This asymmetrical economic interdependence has created
new opportunities and benefits for some countries, but new risks and threats
for others, thereby creating in its wake winners, mostly in the North, and
losers, mostly in the South. The winners are technologically advanced and
industrialised, having surplus capital to export and strong physical and human
infrastructures flexible enough to withstand the profound changes brought
about by trade liberalisation. The losers are the capital borrowers and
technology importers, possessing rudimentary physical and human
infrastructures too weak to cope with the momentum of economic
restructuring. This restructuring, if contextualised in terms of development,
is destabilising for many countries, which are hamstrung by their economic
and political dislocations. Inconsistencies between the doctrinal framework
of free market and its actual operation have resulted in selective trade
liberalisation, which can be seen to be overtly biased against developing
countries. Trade-induced income limitation has circumscribed their
enjoyment of human rights and social justice.

III. Multilateral Trade Liberalisation and
Human Rights
Human rights did not appear in the negotiations leading to the creation
of GATT in 1947 and the WTO in 1993. GATT 1994 and the WTO do not
explicitly consider human rights in advancing global trade liberalisation,
except only an oblique reference in the preamble of the WTO Agreement. Its
preamble conceives trade liberalisation as a means towards the end of fulfilling
basic human values, including "raising standards of living, ensuring full
employment... and sustainable development." These expressions, by inference,
entail precise human rights implications. Nonetheless, there is a widespread
belief among members that the consideration of human rights is beyond the
realm of the VTO.1 3 Difficulties in reaching a global consensus have forced
13 The proceedings of the First WTO Ministerial Conference in Singapore on 9-13 December 1996,
96
9
availableat http://www.wto.org/english/thewto-e/minste/min 6_e/min _e.htm 27 June 2005;
Fordham, J.B., The Battle in Seattle: Free Trade, Labour Rights, and Societal values, 22 PA J.

INTERNATIONAL EcoNoMic LAw 1-20 (2001); THE AUSTRALIAN, 10 December 1996 at 2 and 16 December

1996 at 20.
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the issue off the WTO agenda, which treats human rights a non-trade issue.
This posture is reflected in trade liberalisation principles and agreements of
the WTO that often have negative effects on human rights.
A. Lacklustre coverage of agricultural trade
Multilateral trade liberalisation is incomplete in its coverage and partial
in operation. It seeks to liberalise mainly industrial products, not agricultural
and primary products, by phasing out mostly tariff, not non-tariff, barriers to
trade. Agriculture is technically in, but practically out, from multilateral
trade liberalisation. Excessive protectionism in agricultural trade through
subsidies in developed countries suppresses and distorts its global market
price to the grave detriment of agriculture exporting countries. The WTO
Agreement on Agriculture for the first time addresses the issue in a more
than perfunctory manner. It has the potential of providing advantages to
developing countries through greater market access and reduced domestic
support and export subsidy commitments (parts III, IV, and V of the AOA
respectively). But it is a framework agreement. Its detail modalities are yet
to be worked out. Successive deadlocks in negotiations even following the
Hong Kong Ministerial in 2005 have resulted in shelving the agricultural
agenda indefinitely with an agreement in principle to phase out export
subsidies until 2013. Subsidies are not tolerated in any sector except
agriculture, non-actionable subsidies in general and countervailing subsidies
in industrial goods in particular; and in no other sector does it distort markets
to the extent that it does in agriculture. After sixty years of global trade
liberalisation, agricultural trade remains too protected, causing lopsided
global income distribution.14 Reduced income in many developing countries
means increased poverty and retreat from human rights protection.
Agriculture accounts for a large portion of GDP and is the main source
of employment, food, and livelihood for the majority population in most

1

Gonzalez, G.C., InstitutionalizingInequality. The WTOAgreement on Agriculture, FoodSecurity,

and Developing Countries27COLUMBIA J. ENVIRONMENTAL

LAW 433

(2002).
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developing countries." This is in marked contrast to developed countries
where agriculture involves a small and declining proportion of their economy
employing barely six percent of the population. 16 Given their economic
development and rising incomes, this withering sector is protected relatively
easily. The Agriculture Agreement largely ignores this fundamental difference
between agricultural systems in developed and developing countries and
adopts a "one-size-fits-all" approach. Admittedly, the Agricultural Agreement
contains provisions for special and differential treatment in parts IX and X
for developing countries and LDCs respectively. For example, developing
countries are required to cut their subsidies or tariffs less on a longer period
of time than those of developed countries. They enjoy a higher de minimis
threshold of domestic support beyond AMS. These apparent favourable
treatments are no more than damage control measures to conceal the
protectionists' stronghold in agricultural trade. The rudimentary framework
nature of the Agreement is too inadequate to guarantee the delivery of these
concessions. In reality, these are rhetorical and cosmetic with no
implementation mechanism, no teeth, no precise obligation to deliver, and
no accountability for non-compliance. The influence of power and
protectionist culture of farm lobbies in developed countries join forces to
circumscribe market access for agricultural exports of developing countries.
The WTO is yet to challenge the agricultural trade distorting policies
that are deeply entrenched in the domestic policies of powerful members.
The state of agricultural trade as it now stands is an affront to the WTO
principles of non-discrimination and comparative advantage. Any rule-based
system that allows such an open and impudent flouting of its rules fails to
protect the legitimate rights and interests of those who operate within those
rules. This soft approach to the hardcore protectionism is grossly inadequate
15

16

Agriculture accounts for 61% of employment in developing countries; Henson, S. & Loader, R.,
Barriersto AgriculturalExportfrom Developing Countries:The Role ofSanitaryand Phytosanitary
Requirements, 29 WORLD DEVELOPMENT 87 (2001). Agricultural exports account for over 14% of
GDP in developing countries, compared to the US only 4.9% and the EU 4.2% of export income,
Moore, M., WTO Negotiations:Agricultureand Developing Countries,6 December 2000, Paris,
availableathttp://www.wto.org/english/news-e/spmm e/spmm47_e.htm.
Moore, M., ibid; The WTO's Agreement on Agriculture: A Fair Deal? available at http://
www.aseed.net/agrocadabra/wto-brochure/wto-brochure-en.htm; Beierie, T., AgriculturalTrade
Liberalisation:Uruguay, Doha, andBeyond 36 J. WORLD TRADE 1090 (2002).
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for the long overdue agricultural trade liberalisation as envisaged by the
WTO.
B. Right to health under the TRIPs Agreement
The Agreement on Trade-Related Intellectual Property Rights (TRIPs
Agreement) has a human rights dimension involving the right to enjoy the
benefits of scientific progress and the right to health with its flow-on effect
on the right to life. The underlying policy of making knowledge and
information private property has serious marginalizing effects on human
rights. The UN Sub-Commission for the Promotion and Protection of Human
Rights Report 2000 has raised human rights concern of the TRIPs
pharmaceutical patents." The Report reveals that (a) the TRIPs Agreement
has eroded developing countries' right to pursue their economic, social, and
cultural development aspirations free from external interference; (b) there is
a conflict between the TRIPs Agreement and international human rights; and
(c) the TRIPs Agreement has had dire negative effects on the human rights of
everyone to enjoy the benefits of scientific progress, to food, health, and selfdetermination." It affirms "the primacy of human rights and environmental
obligations over the commercial and profit driven motives upon which
agreements such as TRIPS are based" (para 2). The TRIPs pharmaceutical
patent is an effective vehicle in proliferating corporate power with a
corresponding depreciation in the protection of human rights of powerless
and voiceless poor and vulnerable groups.
The TRIPs Agreement somewhat addresses these concerns by requiring
a patent holder seeking registration to place all information relevant to the
development and design of the patented product into the public register (Art.
29). This requirement is intended to provide public access to the stored
knowledge of the patented product for further development and expansion of
research. It is also aimed at mitigating the risk involved in monopolistic
17

The UN Sub-Commission for the Promotion and Protection of Human Rights,
5 2 ' session agenda
item 4: The Realization ofEconomic, Socialand CulturalRights: Globalisationand Its Impact on the
FullEnjoyment ofHuman Rightsby jurists J. Oloka-Onyango and Deepika Udagama, E/CN.4/Sub2/

2000/13 of 15 June 2000.
18

Ibid (TRIPs and Public Health Section); Ala'I, P., A Human Rights Critique of the WVTO; Some
PreliminaryObservations,33 GEORGE WASHINGTON I. L. REV. 537 (2001).
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price fixing for patented products. This trade-off enables every member to
enjoy the benefit of scientific inventions and technological achievements.
This underlying objective has become vulnerable due to the lack of mandatory
obligations for the transfer of technology under TRIPs, although one of the
objectives indicated in the TRIPs Agreement is to contribute to the transfer
and dissemination of technology (Article 7 of the TRIPs Agreement). The
preambular policy objective of, and contribution of strict protection TRIPs
in Article 7 to, technology transfer interacts with the principle in Article 8 to
reflect a fundamental tension inherent in protecting and competing interests
of technology producers and users. This provision introduces restrictive, not
competitive, practices in technology trade, which has the potential of
nullifying any welfare gains created through increased innovation. This
situation led to the adoption of the Doha Decision on Implementation - Related
Issues and Concerns (2001) and the TRIPs Council calling upon developed
countries to submit annual reports on actions taken or planned for the
performance of their obligations in technology transfer. The monopoly of
the patent holders over their technologies to the exclusion of all others has
made many inventions beyond the reach of a vast number of poor populations
and countries. Extensive patent protection has serious implications for public
policies on science and technology. Surely the TRIPs Agreement has a
legitimate objective of providing incentive for further innovation. But this
objective has received excessive protection and priority.
Public health and human rights are inseparably linked, leading to the
development of the right to health.19 All members are obliged to adopt
measures to protect the health and life of their nationals. The human right to
health entails, among others, guaranteed access to public health care. The
main goal of the WHO is to attain the highest level of public health. According
to the UN Human Rights Committee, the obligation of countries to undertake
measures for the elimination of epidemics and malnutrition is an integral
part of human right to life.20 The UN human rights bodies and the WHO

9

20

Universal Declaration of Human Rights 1948 (Art. 25); International Covenant on Economic, Social
and Cultural Rights (ICESCR) 1966 (Art. 12); Convention on the Rights of the Child 1989 (Art. 24);
European Social Charter 1961 (Art. 11); African Charter of Human and Peoples' Rights 1981 (Art. 16).
General Comment 6, UN doc. A/37/40, annex 3, para. 5.
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have defined malnutrition as a "preventable non-communicable disease."21
The right to health is circularly related to the right to development. Good
health contributes to development, which increases the natural resistance
power of human to diseases and thus improves the public health condition.
Poor health causes underdevelopment and negative effects on health.2 2 This
explains why the degree of global consensus on the protection of children
right to health is on the rise?2 Wide ranging public health issues are routinely
addressed by UN human rights bodies recognising the human right of
individual to health and access to health care, which should be physically
available and economically affordable. 24
The preservation of human life has become of paramount importance in
countries with life-threatening contagious epidemics like AIDS/HIV. The
outbreak of bird flu in various parts of the world and its potential for a
worldwide pandemic led to the meeting of WHO and Health Ministers of
the world in October 2005 to work out a collaborative solution. Public health
crises such as this would continue to come, in which the WTO has a definite
role to play. And it is this duty that led to the adoption of the Doha Declaration
on Public Health and the generic drug waiver in 2003." These subsequent
developments uphold the rights of countries to take measures to protect their
public health and promote access to life-saving drugs over and above their
TRIPs Agreement obligations are positive but qualified steps that deserve
further reform. The recognition of an automatic right to produce and export
life-saving cheap generic drugs for the benefit of those who have little or no
drug manufacturing capacity would go a long way in bringing the TRIPs
Agreement closer to human rights. Whilst the generic drug waiver accord
21

22

Eide, A., Report on the Right to Adequate Foodas a Human Right, UN doc. E/CAN/Sub.211987/23;
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has achieved some progress in attaining some desirable social goals, it falls
short of striking a proper check and balance between the competing economic
interests and legal rights of the patent holders on the one hand, and the human
rights and social justice for the consuming public on the other. Amidst grave
concern for the bird flu pandemic, the TRIPs Council met in October 2005 to
reexamine the pharmaceutical patent regime and the generic waiver and
warned that the "waiver on its own is not enough" and that the compulsory
licensing of Tamiflu would be required. 26 This myopic position ignores the
history that countries attempting to use compulsory licenses meet with fierce
opposition and retaliation. 27 The fear of global bird flu pandemic is likely to
reinvigorate international public opinion in favour of independent application
of the waiver on humanitarian grounds.
C. Right to work under GATS
The General Agreement on Trade in Services (GATS) liberalises only
skilled, managerial, and professional services to the exclusion of unskilled
labours, where developing countries enjoy comparative advantage. Developed
countries, with their advanced technology and education, are the producers
of skilled and professional services, which are freely exported to developing
countries. But the cross-border movement of semi-skilled and ordinary
labourers from developing to developed countries faces restrictions of
sovereignty and immigration law. The Annex on Movement of Natural
Persons Supplying Services (Art. XXIX) recognizes "labour" as a factor integral
to trade in services, but makes no attempt to facilitate the cross-border
movement of labours. Thus the comparative advantage of developing countries
in exporting labours has virtually been sealed on the plea of national security
and illegal overstay of workers. This exclusion is in total disregard of the
proclaimed objective in the Preamble and Article IV of GATS "to facilitate
26

WTO Reexamines Compulsory Pharmaceutical Licensing (2005), available at http://ipupdates.blogspot.com/2005/10/wto-reexamines-compulsory.html; TRIPs Council, WHOAddendum,

WTO doc. IP/C/W/456/Add.1 2005.
27
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TRIPsAgreementandPublicHealth 15 EuRoPEANJ. I. L. 147 (2004); Sell, S., Post-TR1PsDevelopments:
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the increasing participation of developing countries in trade in services and
the expansion of their service exports." The issue of national security has
already been addressed in Article XIV of GATS. The lack of or inadequate
enforcement of domestic law to combat illegal overstay in developed
countries cannot serve as a pretext to deny a right of developing countries
recognized in GATS. Moreover, there is a discernible tendency in developed
countries, which suffer from acute labour shortages, to turn a blind eye to
overstaying workers providing cheap labour to their economies. Similarly,
the movement of skilled personnel from developing to developed countries
causes more harm than wealth creation by way of 'brain/skill drain' for
developing countries, which chronically suffer from the shortage of skilled
and professional services. This partial liberalisation of trade in services
requiring developing countries to open up their markets for skilled and
professional services from developed countries without any reciprocal
provisions for semi-skilled and unskilled labour mobility undermines the
right of developing countries' people to work, employment, and nondiscrimination in the global labour-market.
Through this discriminatory trade in services, the WTO has become an
instrument of augmenting the earnings of developed countries and skilled
professionals at the expense of developing countries' unskilled workers. This
enables the former to increase their surplus capital. 28 The control of the
global capital and money market by the World Bank and IMF has maximised
their investment opportunities, the rate of return, and bargaining power. The
immobility of unskilled labours has resulted in their lower wages, inferior
working conditions, inadequate safety and security, suppression of legitimate
rights, and erosion of collective bargaining power in developing countries.
Its immense deregulatory aspects have disproportionately damaging effects
on predominantly vulnerable sections of the workforce. Bewildered by the
power of MNCs in a deregulatory environment, low-wage service workers
are exposed to fluctuating, often downward, pressures on wage and benefit
demands. These ramifications encompass human rights objectives.
28

Developed countries dominate most commercially tradable services accounting for about 70% of
the total trade in services, UNCTAD Secretariat, WTOSymposium on GAT-S Service Performance
in Developing Countries, Geneva, UN (2002), available at http://www.wto.org/english/
tratop e.serve/serve.htm; Chang, P., et al, GATS, the Modes ofSupply and Statisticson Trade
in Services, 33 J. WORLD TRADE 114 (1999).
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Mode 4 of GATS, which permits the temporary cross-border movement
of only skilled, expert, and professional service providers, has implications
for the right to work, which is widely recognised as a human right in
international treaties including the Universal Declaration of Human Rights
(Art. 23) and ICESCR (Art. 6). Being sensitive to their electorates, developed
countries protect their labour market by tightly controlling migration flow.
As a result, Mode 4 does not seem to cover cross-border movement of workers
from developing countries in search of seasonal employment in developed
countries where jobs are available. In view of mounting abject poverty and
the worldwide concern for the eradication of poverty, Mode 4 may be accorded
an extended interpretation without reservations - to allow cross-border labour
migration to avail temporary job opportunities on a predictable basis and
remit money for their families at home. This arrangement has the potential
of reducing worker shortage, illegal migration, and visa-overstay in developed
countries. It should be seen not as an immigration issue but as a means to
further service trade liberalisation with a humane face that reduces poverty.
If skilled individuals have a right to cross-border works on the basis of their
availability, it would only be fair to recognize such a right for unskilled
individuals.
D. Human rights abusive trade in hazardous goods
The lure of profit maximisation often results in imports and exports of
goods dangerous to human beings, such as land mines and weapons, causing
human rights abuses.29 The Hutu extremists procured millions of dollars worth
of arms and ammunitions from British and French firms during and after the
1994 Rwandan genocide violating a tight UN arms embargo imposed on 17
May and 26 June 1994. The Hutu militia collected the fund by imposing a
refugee levy on Zairian refugees, who had to pay this levy under pressure and
threats to lives by selling their relief goods donated by various international
relief agencies. Incidents of gross human rights abuses such as this usually
occur secretly. This one became public by sheer chance. After their defeat by
Zairian rebels, the retreating Hutus left behind classified documents and bank
records, which revealed the arms trade. Both British and French governments
29

Felice, W., Militarismand Human Rights 74 INTENATIONAL
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ignored repeated claims of such illegal arms trade by various human rights
organisations during the crisis.
MNCs export defective, unreliable, out-of-date, and even prohibited
pharmaceuticals, contraceptives, pesticides, and fertilisers having life
threatening effect on human and plants in developing countries. The export
of hazardous pesticides is illegal in the US. Yet its chemical companies export
these prohibited substances to Africa by changing production sites and process
to circumvent US labelling laws. These pesticides are used to the detriment
of the plants and the empty containers are reused for carrying and preserving
drinking water.3 1 Such trade practices occur in total disregard for human
rights and often with impunity.
E. Labour standards
The WTO does not have any labour standards. Historically, labour
standards have been an integral part of international trade, which led to its
inclusion in the failed Havana Charter of the International Trade Organization
(ITO). Its Article 7 dealt with unfair labour conditions and took "fully into
account the right of workers... and maintenance of fair labour standards related
to productivity, and thus in the improvements of wages and working conditions
as productivity may permit. The members recognise that unfair labour
conditions, particularly in production for export, create difficulties in
international trade." GATT 1947 did not include labour standards except its
general exception in relation to prison labour (Art. XX:e). Labour standards
were dropped in GATT due to its provisional nature. 32 The political climate
and economic order in which the WTO has emerged and operates are different.
It is imperative for the WTO to take into account labour standards, an
important factor of production of goods and services. Labour standards can
crucially alter production costs leading to competitive advantage, economic
gains, and foreign investment incentives. The trade link between labour
30
31

32

THE AUSTRALAN 20 and 21 November 1996 at 12 and 11 respectively.
Colopy, J., Poisoning the Developing World: The Exportation of Unregisteredand Severely
RestrictedPesticidesfrom the US 13 UCLA J. ENVIRONMENTAL L. & POLICY 171 181 (1995).
This is presumably due to the fact that the collapse of the ITO led the parties to limit international
trading rules to a minimum in order for them to reach an agreement, Islam, supra note 6 at 542.
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standards and production costs imparts the relevance of labour standards to
the WTO agenda A This may be achieved by according a broad interpretation
to GATT Article XX. Its general exceptions are gradually used to promote
various non-trade issues like the environment. There seems to be no reason
that such interpretation could not be extended to labour standards so long as
they are not trade-restrictive. This is so in view of the fact that so many
WTO members have ratified international human rights treaties enshrining
labour standards and rights. There is nothing in the WTO that prevents it
from incorporating labour standards into its agenda. 4
There is no global consensus on linking trade and labour standards, which
is rejected by most WTO members. The 1996 WTO Singapore Declaration
barely managed to mention "core labour standards" (para. 4).35 It renewed
commitments to observe internationally recognised core labour rights, foster
trade liberalisation that promotes labour standards, not to use labour standards
for protectionist purposes, and continue the existing collaboration between
the WTO and ILO Secretariats. Following the Singapore Declaration, the
ILO Declaration on Fundamental Principles and Rights at Work 1998 stated
that all WTO members have an obligation to promote and protect core labour
standards. These in the main include: the right to collective bargaining,
elimination of all forms of forced labour, abolition of child labour, and
elimination of discrimination in employment and occupation. The Doha
Ministerial Declaration 2001 reaffirmed the Singapore Declaration regarding
internationally recognised core labour standards only and noted the work in
progress in the ILO (para. 8).36 Since then, all discussions pertaining to labour
standards seem to have been silenced, if not disappeared, in the WTO.
Although the ILO deals with core labour standards, it cannot enforce
them for want of ability to grant incentives for compliance and sanctions for
3

Wolfgang, H., & Feuerhake, W., CoreLabourStandardsin World TradeLaw: The Necessity for
IncorporationofCoreLabourStandardsin the WT036 J. Wou.D TRADE 886-87 (2002).

3 Petersmann, E., Human Rights and the Law ofthe WT037:2 J. WoRLD TRADE 248,255,270 (2003);
Petersmann, E., From ?Wegative' to 'Positive'Integrationin the WTO: Time for Mainstreaming
Human Rights into WTO Law?37 COMMON MARer L. REv. 1363 (2000).
3s WT/MIN(96)/DEC, supra note 13.
36 WT/MIN(01)/DEC/1, 20 November 2001, available at http://www.wto.org/english/thewto-e/
minst e/min01_e/mindece.htm.
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non-compliance. This position has engineered the suggestion for the inclusion

of a social clause in the WTO so that trade measures are used to effect
adherence to core labour standards. 37 This proposal has become a cause of
concern in many developing countries. The apprehension is that developed
countries would use it as a protectionist ploy against imports from developing
countries with comparative advantage in labour intensive production sectors.
The cheap labour oriented comparative advantage of developing countries
has raised concern in developed countries, which argue that such production
advantage is unfair. In real term though, this advantage of developing countries
may be gainsaid because they have a much smaller share of world trade than
developed countries. It is not too far-fetched to understand why developing
countries surmise that labour standards or a social clause would be used as a
trade barrier.
Moreover, many developing countries may find it difficult to comply
with core labour standards. Poverty and neglect of core labour standards are
closely linked. Sheer basic economic necessity for survival may lead to some
undesirable practice such as child labour. Many industrialised countries,
notably the UK and US, ignored core labour standards and used slave and
child labour during their 19' century industrialization. Trade sanctions are
not necessarily the remedy for poor labour standards. Such measures are
counterproductive for the WTO's agenda of maximum trade liberalisation as
well as for the workers who make the tradable products. The US trade
sanctions in 1993 on the import of apparels produced by child workers in
Bangladesh forced the industry to dismiss all child workers, who ended up in
worse situations, such as working in "workshops and factories not producing
for export, or as prostitutes and street vendors."39 In the absence of any viable
alternative, the elimination of child labour is likely to cause serious social
problems with human rights implications. Those children involved in such
labour are likely to get engaged in various criminal and anti-social activities,
or alternately starve to death.

38

Chan & Ross, supra note 11 at 1011-12..
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Continuous reduction in labour standards to increase production advantage
is not only a battle between developed and developing countries but also
between developing countries themselves. In this climate of market
deregulation, it is MNCs that take the most advantage of poor labour standards.
The lack of regulations on labour standards allows MNCs to maximise profits
without any heed to the socio-economic conditions of developing countries.'
The OECD Report on Trade and Core Labour Standards 2000 produces
empirical evidence to show that strengthening and complying with core labour
standards can increase economic efficiency, innovation, productivity, and
exports.4 1 Core labour standards'have increasingly been recognised as
universal human rights. As such, stronger enforcement is required to
legitimately restrain those who fail to enforce core labour standards as their
international obligations. Developing countries need to realistically
appreciate these new developments and be amenable to the inclusion of core
labour standards in the WTO. It is difficult to decipher what role the WTO
can play in regulating and enforcing core labour standards. If it were to include,
it must make sure that labour standards are not used as a protectionist tool
and provide viable alternatives for members that suffer major economic
dislocation due to the introduction of core labour standards. Otherwise,
developing countries would continue to resist such inclusion.
F. Basic economic, political, and socio-cultural rights
International economic cooperation under Chapter IX of the UN Charter
imposes specific obligations on members to promote economic human rights.
UN members have pledged to fulfil this obligation under Article 56 of the
Charter. The word pledge entails precise legal obligations. Article 55 of the
UN Charter provides a number of generic economic rights, which are expanded
in the Universal Declaration of Human Rights (Arts. 21-27) and the 1966
International Covenant on Economic, Social and Cultural Rights (ICESCR).
Individual economic rights refer to adequate standard of living and access to
basic needs for life sustaining food, shelter, clothing, and health care.

40
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Collective rights may mean economic growth and development, and control
over national and natural resources. The preamble of the WTO Agreement
says that trade liberalisation is meant to bring prosperity, leading to greater
realization of economic rights.
Trade liberalisation is thought to be a tide, promising prosperity for all
participants. This is somewhat misleading and not borne out by facts. Trading
activities, particularly of MNCs, are driven by profits. This profit-based
motivation is external to, and devoid of any consideration for, economic
welfare and rights of people. The basic necessities of life, such as foodstuffs,
health services, clothing, housing, drinking water, the environment, social
security, and education do not receive adequate attention. It has been argued
that very scarce resources in many developing countries are wasted in the
production of goods for the satisfaction of foreign consumption patterns that
require inputs from abroad, causing dependency, unemployment, and
underemployment. 42 Trade liberalisation under certain circumstances may
be damaging to economic growth, particularly when it creates no additional
employment, is not matched by the spread of democracy, suffocates separate
cultural identity, causes environmental degradation, and allows the rich to
seize most of the benefits. 43 In countries such as Brazil and Zimbabwe, food
crops are produced exclusively for export purposes to earn foreign currency
to service foreign debts, when their citizens are under-nourished for want of
basic foods." As foreign debt servicing consumes their foreign currency
earnings, virtually nothing is left for importing basic foods. This is a clear
violation of the right to food as a means of self-determination embodied in
Article 1(2) of both ICCPR and ICESCR.

42 Sauvant, K., From Economic to Socio-CulturalEmancipation:The HistoricalContext of the New
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Global economic activities in most economies concentrate only in
infrastructure projects like the construction of buildings, dams, roads,
telecommunications, and commercial farms. These projects often pose
potential risks and cause actual harm to the people in and around the project
areas. The structural adjustment conditionality of IMF loans has serious
adverse effect on the enjoyment of economic rights in many borrowing
economies. The UN Special Rapporteur on the Realization of Economic,
Social and Cultural Rights maintains that "human rights concerns continue
to be conspicuously underestimated in the adjustment process."4 There is
ample evidence in Africa that the IMF program has caused schools to shut
down, jobs to disappear, unemployment to soar, and essential services to cut
particularly in the heavily under-funded public health and education sectors.'
Development is often understood in economic terms set by the
philosophies of the global economic institutions. It has become a symbol of
industrialisation and privatisation, which do not necessarily foster statecitizens relationship and widen political participation (ICCPR Art. 25).
Substantive political freedom is a precondition of successful development.
The promotion of political rights and democracy is yet to be high on the
agenda of the World Bank and the IMF, which often "cut away democratic
processes that stand in the way of ever more open markets."4 There is no
substitute for strong government in enforcing the IMF loan conditionality.
Foreign investors also favour strong governments. These economic actors
find unaccountable, authoritarian, dictatorial, and military governments best
suited for the purpose. Many civil and political rights tend to be lost in the
4
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pursuit of commercial certainty and the margin of profit. Thus the manner in
which resource utilisation for economic growth is pursued in developing
countries has implications for the realisation of basic human rights.
The consideration of diverse socio-cultural foundations and imperatives
of countries has never been an issue in trade negotiations, which are entirely
market-focused with no room for extra-economic factors like cultural
fragmentation. The cultural environment of a given people shapes their lives
and constructs their identity. The steady erosion of sovereign competence of
many developing countries in the wake of trade liberalisation has rendered
them almost ineffective in preserving their local socio-cultural heritage and
distinctive identity. Relentless marketing advertisements of foreign products
swamp many local products until they disappear. Nestle's aggressive
marketing of its infant baby formula to replace breastfeeding in developing
countries caused widespread controversy.so The US-based Gerber Food
Company successfully threatened WTO action to force Guatemala to
withdraw its law restricting the marketing of infant formula." Foreign
contents of TV, films, and radio programs constantly threaten social fabric,
communal cohesion, cultural rights, and moral values of many communities.
The marketing and availability of illegal products over the Internet, such as
child pornography and e-cash facilitating on-line gambling, have raised serious
ethical and moral dilemmas in many countries. Broad-species plants and
human cell-line application are permissible under the TRIPs Agreement. The
supply of GM food and the patenting of human genetic materials, such as
DNA fragments, are sensitive socio-cultural issues even in developed countries.
Dominant elements of foreign cultures suppress the voices of local people
and communities who find themselves unable to reconcile with the hegemonic
cultural image with their personality and integrity. The obsessive pursuit of
trade liberalisation regardless of socio-cultural consideration has the potential
of making many developing countries socially dysfunctional and culturally
bankrupt.5 2 The impact of foreign trade mounts external pressures on local

50
5
52
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and indigenous cultures to change. These costs to communities have been
emphasised by a former UN Secretary-General:
"Development strategies, which have been oriented merely towards economic growth and
financial considerations, have failed to a large extent to achieve social justice; human rights
have been infringed, directly and through the depersonalization of social relations, the
breakdown of families and communities, and of social and economic life."S 3

The socio-cultural costs of trade liberalisation appeared before the Doha
and Cancun Ministerial Conferences but could not make any headway. The
need for careful consideration of this sensitive dimension may not be gainsaid
in order to avert socio-cultural unrest. Unfortunately, the Hong Kong
Ministerial Conference in 2005 paid no attention to this elementary
consideration of human rights, values, worth, and dignity in many developing
countries, which are so conveniently made subservient to the dogmatic pursuit
of economic rationalism and corporate interest.
G. Indigenous rights
The patentability conditions of new, formal inventive process, and
industrial application (TRIPs Art. 27) militate against biologically resource
rich indigenous communities and developing countries to exploit their own
resources. The use of western patent standard excludes all kinds of knowledge,
ideas, and innovations that usually evolve and own collectively and paves the
way for the transfer of indigenous creations and biological resources from
developing to developed countries. It rewards those who collect, refine, or
produce knowledge in modern laboratories to earn profits in the open market
at the expense of those who cultivate knowledge to protect their heritage
from appropriation and over-exploitation. This has resulted in widespread
biopiracy in defiance of the 1992 Biodiversity Convention and the 1993 UN
Draft Declaration on the Rights of Indigenous People.

* Report of the UN Secretary-General to the Commission on Human Rights titled: Question of the
Realization of the Right to Development: Global Consultationon the Realization of the Right to
Developmentasa Human Right, ECOSOC Official Record, 153 UN doc. E/CN.4/1990/9/Rev.1.
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IV. The Role of International Law and
Institutions
The post-cold war era commenced with the high hope that the
international community would move from dogmatic nationalism to reasoned
internationalism. But the deep entrenchment and ascendancy of power and
geopolitics in international relations has rendered the regulatory role of
international law and institutions exceedingly difficult and less efficient. The
advent of a hegemonic unipolar world dominated by a single superpower in
pursuit of 'assertive multilateralisms 4 to advance its foreign policy, strategic
goal, and economic interest has been, according to the author, cataclysmic
for international law and institutions. The sovereign equality of state as one
of the founding pillars of international law is being routinely undermined by
the propagation of the so-called new world order and security based on the
hegemonic reality of international relations. It has created a hierarchy of
powerful states, which can now be considered more equal than others and
enjoy a self-perpetuating image of benevolent leaders in international rule
making and standard setting. These rules and standards are implemented
selectively only in response to their strategic interests through the support of
sheer military might and economic sanctions. 6 These actions trample human
rights grossly with impunity, exemplified by persistent human rights
violations during and after the invasion of Iraq, the treatment of prisoners in
the Iraqi Abu Ghraib jail and the Guantanamo Bay, and outsourcing torture
under the CIA's rendition program. Those states that are not enamoured with
the hierarchical power are less sovereign than others and encounter greater
difficulty in protecting human rights in their jurisdictions. The onslaught of
trade liberalisation has but added to this erosion of sovereign competence to
govern their national affairs. Many states have already lost or on the verge of

5
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losing their independent authority to look after the interests and welfare of
their citizens.
The hegemonic power is in pursuit of making international law and
institutions subservient to its cause in order to use them as a source of
legitimacy. For their very survival and credibility, international law and
institutions are gradually striving to be responsive to restorative global justice
and the socio-economic imperatives. Amidst this tension, mainstreaming
human rights and social justice in global economic activities is increasingly
becoming an issue in international law and institutions. Some of these
developments are mentioned below.
The defining feature of the globalisation of trade liberalisation is its superimposed/top-down approach through the collaboration of dominant trading
powers and the leading global financial and trading bodies. These major global
economic actors operate transnationally without any jurisdictional limitations.
Most states can hardly exert any influence beyond their domestic jurisdiction
and yield far less power and clout than those global actors. Consequently,
when human rights within such a state are infringed by the policies and
practices of global actors, the power of the former to prevent such
infringement is overwhelmed by the power of the latter. Its sovereignty is no
match to deal with the unfolding implications of global economic activities
for its human rights. This inability of state sovereignty to regulate the growing
corporate power necessitates the creation of alternative global human rights
actors to organise and harness international public opinion against global
corporate activities that undermine human rights. This demonstrated need
has led to the globalisation of human rights movement, a bottom-up process
involving popular participation, the building of international civil society,
and the proliferation of human rights NGOs working together. This
configuration of power for human rights at the grass root level has brought to
bear immense pressures on trade liberalisation to be human rights friendly
and on global corporate culture to be socially responsible.
The modern information super-highway has been instrumental in
launching a consciousness-raising campaign throughout the world that
underscores the worth and dignity of human beings and the need for minimum
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conditions for their dignified survival. The shared expectation of the
international community for the protection and promotion of human rights
is now internationalized. The legal effect of these developments is the
recognition of individual and various identified clusters of people as the
subject of, and personality in, international law. Human rights law is fast
becoming the organic law of many countries, whose competence is now
circumscribed by ethical and moral values, and humanism. Human rights
have become substrata on which the legitimacy of national and international
institutions has increasingly come to be judged. The people in this
interdependent world react and interact through the modalities of
collaboration for their desired expectations. It is now far easier to make human
rights violations visible and difficult to avoid international scrutiny and
criticisms. This informed thinking generates and consolidates international
public opinion with sympathy for the victims of human rights violations and
antipathy for their perpetrators. A wide range of international actors, human
rights groups, and NGOs proliferate and operate daily in this informationrich environment to combat human rights abuses in many instances, where
silence would have prevailed otherwise. It is this global public opinion that
remains the principal sanction against human rights violations.
Global trade liberalisation and corporate culture are now gradually
coming under various institutional scrutinies in terms of international human
rights standards. The Global Compact adopted between high profile businesses
and economic institutions in July 2000 under the auspices of the UN is a
manifestation of this scrutiny. It is designed to "ensure that the global market
is embedded in broadly shared values and practices that reflect global social
needs and that all the world's people share the benefits of globalisation."
The UN Committee on Economic, Social and Cultural Rights advocated the
use of global trade liberalisation as a means of achieving social goals, rather
than as an end in itself. The trade liberalisation agenda of the WTO should
lead global governance reform to be driven by a concern for human rights
and not by purely macroeconomic considerations alone. It called on the WTO
to review and address as a matter of highest priority the impacts of its rules
"
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on international human rights and the most vulnerable sectors of society."
The UN Sub-Commission on Human Rights Report 2000 labelled the WTO
a "veritable nightmare" for developing countries and women. It revealed the
WTO's lack of compliance with international human rights standards,
suggesting that its human rights record must be reviewed and, if necessary,
placed under the purview of the UN.
UNHCHR has been releasing a series of reports underpinning the human
rights aspects of the TRIPs Agreement, GATS, Agricultural Agreement,
investment, non-discrimination, and the effects of trade rules on the right to
physical and mental health. These reports call for the adoption of a human
rights approach to trade liberalisation as a matter of objectives, not exceptions.
They underscore the need for trade laws and policies to take into account
individual rights particularly of vulnerable groups, consistency between trade
liberalisation and human rights realisation, and the role of WTO members
as the primary provider of human rights."o The Compact and these reports
are not legally enforceable. But these are practical attempts to inter-link two
adversarial interests - human rights advocacy and corporate culture.
Consultative forums like the Compact may be effective in fostering
constructive dialogue and better understanding between the competing
interests. Corporate decision-making is increasingly aware of the fragility of
global economic activities if human rights are ignored and seems to show a
tendency of taking into account human rights seriously. The World Bank's
development projects and IMF's monetary policies now span a wide variety
of areas, such as increasing production, water supply, natural resources, health,
education, disadvantaged groups, and the environment. As a part of its
58
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surveillance of loan conditionality, IMF now engages with the debtor
countries in economic and financial policy dialogues, which include such
issues as labour markets, poverty reduction, social safety nets, literacy,
corruption, transparency, accountability, good governance, and the rule of
law. The IMF's Poverty Reduction and Growth Facility Trust Fund for the
poorest countries has a humane face that touches the lives and human rights
of the poorest people.
The perennial injustice of the international economic system is also making
its headway in the VTO. Its systemic value of "free trade" under all
circumstances and at any cost now confronts the pursuit of "fair trade" as the
new objective. The Doha Ministerial Declaration of 14 November 2001
overtly acknowledges that the WTO needs to make "positive efforts designed
to ensure that developing countries, and especially the least-developed among
them, secure a share in the growth of world trade commensurate with the
needs of their economic development" (preamble, paragraph 2).62 The
Director-General of the VTO in his statement following the collapse of the
Cancun Round in 2003 said "it is essential that the negotiations deliver more
to developing countries [including LDCs] than they have received from trade
rounds in the past."' Pascal Lamy, the current Director-General of the VTO,
indicated such a possibility on 13 December 1999 at Strasbourg at the aftermath
of the collapse of the WTO Seattle Ministerial when he proclaimed
"globalisation maitrisbe - a properly managed globalisation." 64 The EC
President in his speech on 16 December 1999 said: "Let us see globalisation
not as a threat, but as an opportunity to be grasped, in the interests not of
multinational companies but of ordinary people everywhere."6 The US also
made similar statement on 20 December 1999 to harness globalisation by
strengthening and extending WTO rules.66 On 6 October 2005, Pascal Lamy
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once again called upon WTO members not to miss the opportunity to
transform the WTO trading system into a development-oriented one to
combat global poverty at the Hong Kong Ministerial Conference."
These statements divulge a preference for controlled or managed trade
liberalisation to serve public interests and socio-economic justice through
free, yet fair, trade. Unfortunately these statements of principles hardly make
any tangible impact. Successive WTO Ministerial Conferences continue to
gerrymander free trade and display insensitivity to global economic injustice
by producing one after another, lacklustre declarations that skit only around
the periphery of the perennial problem of poverty. This is not to suggest that
the WTO is all about the international economic system and a panacea for all
global economic problems. But the fact remains that the WTO is not isolated
from, but an integral part of, the existing international economic system and
the ongoing process of economic globalisation. The WTO therefore cannot
exonerate itself from doing its part in redressing the unfairness of its trade
liberalisation. By now it should have been able to move away from rhetorical
and cosmetic changes to deliver substantive socio-economic justice even if it
cannot solve the entire problem of global poverty.
Both international law and institutions need to unite further in pursuit of
a common goal of achieving a due share of benefits from trade liberalisation
for all participating stakeholders. Hollow and perfunctory promises to
overcome mounting international antipathy towards the systemic crisis of
governance of powerful countries and global economic actors will fall short
of remedying its inherent flaws. After sixty years of structured and
institutionalised trade liberalisation, the mounting problem of economic
marginalisation and poverty with its deprivable effect on human rights, if
persists unabated, is likely to perpetuate the very socio-economic injustice
that it stands to redress. It would further widen the gap between the legal
expectation and reality and aggravate the already existing confidence crisis
in multilateral trade liberalisation under the WTO.
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V. Conclusion
In this era of growing concern for human rights, it iq difficult for the
WTO to pursue its narrow trade agenda based on the elusive virtues of neoliberal free market orientation regardless of its impact on human rights. Its
fragmentary adherence to human rights limited only to flourishing markets
has engendered some negative impacts that far outweigh its paltry positive
impacts on the realization of human rights. It is time for the WTO to consider
seriously the mainstreaming of human rights into its trade liberalisation
agenda. Trade has a significant impact on the lives of all global citizens. The
WTO, being an organisation of raising living standards and promoting
sustainable development, cannot afford to ignore global social benefits and
public interests. The realm of trade is in no way exempt from jus cogens and
erga omnes obligations emanating from core human rights, which can be
relied upon to challenge the dominance of trade law. Indeed UNHCHR has
reminded that "WTO members have concurrent human rights obligations
under international law and should therefore promote and protect human
rights during the negotiation and implementation of international rules on
trade liberalisation."" This is not to trivialise the potential of trade
liberalisation in inducing economic growth in developing countries. Should
this prospective growth eventuate, it would improve the socio-economic
conditions of people, thereby enhancing their ability to enjoy human rights.
This complementary link between human rights and trade must be recognised.
The task at hand is not to undermine the process of, progressive trade
liberalisation, but to tame it to be responsive to social justice and human
rights.
Human rights are now deeply anchored in the conscience of mankind
forever and their violations will continue to stir human minds, trespass on
its consciousness, and assault its sense of propriety. A growing enlightened
and empowered global conscience in storming the corridors of corporate
power to plead the cause of human rights is going from strength to strength.
It has already caused a tension between profit-making forces seeking the
68
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corporate governance of fully liberalised global market and grass-root social
forces seeking the humane governance of sustainable trade liberalisation. The
daunting challenge that lies ahead for the WTO is to consolidate further its
reform agenda to accommodate the new power alignments for human rights.
A broad and long-term vision of trade interests for public good, as opposed
to narrow sectarian (corporate) influence, is needed to drive the WTO. Only
the time will tell whether the WTO can administer multilateral trade
liberalisation simultaneously towards distributive economic gains, human
rights, and social justice for all of its members.

