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Exploring the South-South "Exception" in the
World of BITs: The Cases of Latin
America and India
Stephania Bonilla & Rosa Castro Bernieril
ABSTRACT
This paperfocuses attentionon a noteworthy, yet hithertounexplainedaspectofinternational
investment protection,i.e., the sharp increasein the number ofSouth-South BITs, andseeks to
highlightand elucidate this change through a law-and-economicslens ahd a comparative
focus. The authoisexamine thephenomenalproliferationofSouth-South investmentagreements
globally, and within Latin America and Indiain particular.Severalstudies show thatfrom the
late 1990s onwards, foreign directinvestment flows originatingfrom, and directedtowards,
developingcountriesappearto be growing faster than those from developed to developing
countries.At the same time, the number ofSouth-South investment agreements being signed
andratifiedhas been growing. The most plausiblelaw-and-economicsexplanationfor the
proliferation of North-South agreements, which is that competition among developing
countriesto attractFDIdrivesNorth-South BITs, does not accountfor this novel development.
Takingthis analyticalgap as theirpoint ofdeparture, the authorstackle the pivotal question of
whether the same incentives that underlieNorth-South investment flows andBITs remain
pertinentwhile analysingSouth-Southinteraction.Itisobserved thatthemainstream explanation
for the North-South BITs proliferation- the 'competing-for-capital'theory- does usefully
explain the incrementin South-South BITs to a significantextent, due to the fact thatmany
developing countries areacquiringthe same characteristicsas theirdeveloped counterparts
(fore.g., becoming outwardinvestors). OtherSouth-South investment agreementscan be
differentiatedfrom North-South ones in the sense that they incorporatedevelopment issues,
or can be explainedas attempts to exploit comparativeadvantagesover Northerninvestors.
Interestingly, the growingdisparitiesand differences between developingcountries, which are
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sometimes asglaringas the gaps between some developed and developingcountries, alsohelp
in comprehendingthese trendsin internationalinvestment regulation.Accordingly, after
mooting severalpossible explanations, the last section of the papertakes a closerlook at the
type of developing countriesthat engagein South-Southinvestment agreementsandseparates
them accordingto theirincomelevels. Itisfelt thatthis divisionhelps explainSouth-South BITs
under the same North-South rationale.Furthermore,the focus ofstudyis limited to BITs, and
does not contemplatethe whole arrayofinvestmentagreementscontaininginvestment chapters.
Whether the increasein these agreements, which constitutes the other majorchange in the
internationalinvestmentlandscape,is also compatible with the 'competing-for-capital'rationale
is a question that requiresfurthernuancedresearch.
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I. Introduction
We are currently witnessing momentous changes in the environment
that shapes and contours investment agreements in the developing world.
For a substantial length of time, international investment was mainly regulated
through Bilateral Investment Treaties. Bilateral instruments governed
investment in the absence of multilaterally agreed rules.2 Opposition to a
mulitilateral arrangement was the result of an acrimonious clash between
developed and developing countries, which are net exporters and net importers,
respectively, of Foreign Direct Investment (hereinafter, 'FDI'). Two current,
and possibly interrelated, features of International Investment Treaties
recognised by previous studies remain unexplored from an analytical
viewpoint.3 Firstly, there has been a marked increase in the number of SouthSouth Investment Agreements concluded worldwide, both in the form of

2

Efforts to arrive at a Multilateral Agreement on Investment failed due to opposition from both
developing and developed countries. However, clear opposition to any international law or customary
law giving protection to investors against possible expropriations was shown by developing countries
at different times, especially within the United Nations forum, where developing countries could
exercise more influence through their votes.

3

In spite of the prolific elaboration on descriptive and policy aspects of International Investment, few
aspects of these treaties have been studied from a law and economics perspective. Specifically, the
growing number of treaties other than BITs with an investment component has not been analyzed
thoroughly and there is no plausible explanation for the increasing number of South-South
agreements. This is in contrast with an impressive number of studies conducted by International
Organisations, and especially by the United Nations Conference on Trade and Development, which
provides thorough data about both the latest trends in international investment regulation. See
among others, UNCTAD, Investment Provisionsin Economic IntegrationAgreements, UNCTAD/
ITE/11IT/2005/10 (Jun 13, 2006). UNCTAD, World In vestm ent Report 2006, FDIfrom Developing
and TransitionEconomies: Implicationsfor Development, UNCTAD/WIR/2006 (Aug 16,2006).
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Bilateral Investment Treaties (hereinafter, 'BITs') 4 and other Economic
Integration Investment Agreements (hereinafter, 'EIIAs'), that is Agreements
that contain investment regulation, such as free trade agreements with an
investment chapter. Whereas BITs have originally been mainly utilized as
legal instruments to regulate North-South relations, over the last few years,
several BITs have been signed between developing nations. Secondly,
an increase has also been seen in the overall number of new EIIAss (NorthSouth and South-South) being entered into worldwide.
Law-and-economics literature has sought to posit a plausible rationale
behind BITs in the light of the apparently puzzling fact that developing
countries have agreed bilaterallyto investment protection rules that they
have fiercely opposed at the multilateral level. This explanation however,
did not cover either of the two observations described above with respect to
South-South agreements and EIIAs.6
This paper analyses the international agreements regulating investment
relations between developing countries and provides a focused comparison
between the Latin American and Indian contexts. The aim of this paper is
See among others, UNCTAD, InternationalInvestmentArrangements:Trends andEmergingIssues,
UNCTAD Series on International Investment Policies for Development, LNCTAD/ITE/IIT/2005/
11 (Apr 01, 2006) and UNCTAD, South-South Investment Agreements Proliferating,UNCIAD
IIA MONITOR No. 1, UNCTAD/WEB/ITE/IIT/2006/1 (Nov 03, 2004).

6

The authors follow the terminology used by UNCTAD to encompass under the concept of EIIAs all
International Agreements with the aim of facilitating trade and investment, which contain
commitments to liberalise, protect and/or promote investment. These Treaties can have different
names such as "free trade agreement", "regional trade agreement", and "economic partnership
agreement". Although they differ in aims and scope, they all tend to solve the economic problems
related to the protection of FDI needed to solve the dynamic inconsistency problem. See International
Investment Arrangements:Trends and EmergingIssues, supranote4.
See Zachary, E., et al. Competingfor Capital:The Diffusion ofBilateralInvestment Treaties, 19602000 (UC Berkeley Public Law Research Paper No. 578961), available at: http://ssrn.com/
abstract=578961 ("From about 1999, developing countries began a rather more proactive effort to
create bilateral investment treaties among themselves.. .this recent turn toward BITs between
developing states is more difficult for our theory to explain"). See also Guzman, A., Why LDCs
Sign Treatiesthat Hurt Them: Explainingthe PopulaityofBilateralInvestment Treaties,38 VA. J.
INT'L L. 639 (1998). For a critique of this theory see Mott, S., The BIT Generation'sEmergenceas a
CollectiveAction Problem: Prisoner'sDilemma orNetwork Effects?, 2 (1) LAT. AM. & CARIBB. J.
LEGAL STUDIES, (2007) (arguing that BITs have followed the logic of a virtual network and that the
BITs game reflects an evolutionary game and entails positive externalities or network effects that do
not conform with the prisoner's dilemma explanation put forward by Andrew Guzman).
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twofold: First, it is argued that given the current trends, South-South
investment and South-South agreements regulating investment relations, can
no longer be regarded as "exceptions." While for the most part it would still
be too premature to assess the effects of such relations, it is becoming
increasingly important to analyse the rationale behind them. Accordingly,
the second aim is to clarify the incentives behind South-South investment
relations. The authors take a law-and-economics perspective and consider
arguments such as comparative advantages, competition, learning effects, and
lower costs of contracting among others. Latin America proves to be an
interesting starting point in the analysis, as it has played a leading role in the
resurgence of South-South investment relations in the developing world as a
whole, through agreements such as CARICOM and the Andean Community.
The differences in the region with regards to economic development, degree
of international integration and size, represent great explanatory potential in
terms, of understanding as to why different developing countries engage in
investment agreements with other developing countries. The comparison with
the Indian situation, in turn, is a first step towards developing an international
framework to analyse South-South relations globally, and to test whether the
same incentives that drive investment relations in Latin America remain
germane to the Indian experience.
This paper is structured as follows: The following Section provides a
brief background and historical account of BITs and EIIAs. Section III describes
the evolution and fruition of South-South investment trends in Latin America
and India from 1999 to the first half of 2007. Section IV examines the
incentives and rationales underlying South-South Investment Agreements
generally. In Section V, we shall see how the rationales which explain NorthSouth BITs can be extended to South-South BITs. In Section VI, it is recognised
that categorising international agreements as 'North-South' and 'South-South'
may be misleading. The differences between developing countries can be
more significant than the differences between developed and developing
countries (in terms of income levels and capital intensity of production, for
instance). Therefore, we separate Latin American countries as well as India
according to their income levels and take a more detailed look at the nature
and composition of South-South BITs to see where our explanations from the
previous sections apply. In Section VII, the authors present their conclusions
and identify new areas for future research.
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II. International Investment Regulation
A. BITs and Investment Regulation
BITs are bilateral agreements regulating investment. Although they can
differ in several aspects, until recently, most of them were signed between a
developed and a developing country (hence the term North-South) and shared
an important number of features. The need to establish international
investment rules is explained in economic terms due to a problem of dynamic
inconsistency.' From an ex-ante perspective, countries are interested in
attracting FDI, while investors want to maximise their profits by investing
their resources in countries with attractive returns to investment. However,
once an investor decides to allocate capital in a certain country and has to
incur sunk costs to initiate an economic activity, the incentives for the host
countries might change. At this moment, host countries will maximize their
profits by "expropriating."' But in a dynamic efficiency context, such a
decision by host countries would not foster further investment. The dynamic
'

The economic concept of dynamic inconsistency relates to the change of preferences of a decisionmaker over time. Given this change of preferences, the decision-maker is unable to make a credible
commitment in the absence of a binding mechanism, which in domestic law is usually provided by
contract law. In the international realm, Agreements are considered by the law and economics
literature as contracts, which might provide a solution in the absence of a contract law and enforcement
mechanism as those present within the national boundaries. In fact, the area of international investment
has been described as one of the most "successful" within international law, considering that BITs
usually stipulate a binding mechanism for third party adjudication which not only creates an
enforcement mechanism resembling the judicial national systems but even substitutes the imperfect
domestic institutions of developing countries. See Tom Ginsburg, InternationalSubstitutes for
Domestic Institutions,2 (1) Ir. REV. LAw EcoN., (March 2005) at 113.
While we use the term "expropriation," there are several regulatory measures which permit host
countries to extract value from investors, ranging from regulatory and tax measures to plain
expropriation. In fact, new and more complicated regulating standards included in BITs and other
investment agreements might respond to the fact that in our days, investors are worried also over
measures different from plain expropriation. If some years ago, perhaps the time at which BITs were
growing at a more accelerated pace, the main concern was about having prompt, adequate and
effective compensation if an expropriation took place, now a wider range of measures is included in
agreements. See van Aaken, A., Fragmentationof InternationalLaw: The case of International
Investment Protection,(University of St. Gallen Law School, Law and Economics Research Paper
Series, No. 2008-01, 2008), availableat, http://ssrn.com/abstract=1 117482, at 6 ("This is due to the
fact that interference with property rights is much more refined nowadays - most contentious issues
do not deal with outright expropriation but rather regulatory expropriation or bad governance and
disputes on contractual rights"). Nonetheless, the latest expropriations in Bolivia and Venezuela
remind us that protection against "traditional expropriation" is still important.
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inconsistency arises because countries cannot commit in advance to avoid
such "extractive behaviour" and thus, they lack effective tools for encouraging
investment. This would be detrimental to developing countries interested in
attracting FDI.
International Investment Rules enter the picture by providing a mechanism
to commit in advance to protect investors against such behaviour by host
countries.' However, there are two important observations to be made about
the importance of BITs. One is the commonly held assumption that BITs
encourage FDI, which is ambiguously showed in empirical research, and the
other is that FDI fosters economic development, which is widely accepted.
As we will explain in more detail, what matters for our purposes is that
countries perceive that BITs have a positive effect on attracting FDI. It is
important, nevertheless, to recognise that other factors might matter much
more than BITs in investors'decisions such as the size of the market and the
overall political environment of a given country.10
Until here, it is easy to appreciate why the need arises at all to sign such
treaties among developing and developed countries, but any such agreement
could arise at the bilateral, regional or multilateral level. What are the reasons
that we can identify for such an impressive number of bilateral treaties being
entered into, while there is almost no investment protection at the multilateral
9

BITs have been considered in the law and economics literature either as a commitment, or as a
signaling mechanism. As discussed above at supra note 6, BITs serve to attract FDI by allowing a
country to credibly commit with the other signatory country to protect FDI under the terms of the
agreement, which would not be possible in the absence of the agreement. The signaling effect takes
place in a global way, given that signing a BIT sends a signal to all other potential FDI exporters in
relation to the intentions of a developing country. For the purpose of our analysis, the difference
between these two mechanisms does not matter. In both cases, a developing country engages in a
BIT in order to commit with a particular partner country and at the same time signals to other
possible partners its willingness to attract FDI. See Elkins et al., supra note 6.

10

Empirical studies show contradictory conclusions with regard to any causality effect between signing
a BIT and actually attracting FDI. While an increasing number of BITs has accompanied an upsurge of
FDI flows, a causal relation is more difficult to probe. Cf Hallward-Driemeier, M., Do Bilateral
Investment TreatiesAttract FDI?Only a bit ... and they could bite, World Bank, DECRG, (June
2003), available at http://econ.worldbank.org/files/29143wps3121.pdf, at 12, (finding no effect of
BITs on attracting FDI) and Neumayer, E., & Spess, L., Do BilateralInvestment Treaties Increase
Foreign Direct Investment to Developing Countries, (May 2005), available at http://ssrn.com/
abstract=616242, at 5 (finding a positive effect of BITs on FDI and suggesting that BITs might
function as substitutes of domestic institutions in developing countries).
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level?" From a rational choice viewpoint, this can be explained in terms of
competitionbetween developing countries, which causes countries to "collude"
and oppose protection investment rules at the multilateral level, while
defecting at the bilateral level every time they sign a BIT. The validity, or
otherwise, of this rationale is examined in more detail in the following sections.
B. Delving into History
The Friendship, Commerce and Navigation Treaties (FCN) are cited as
the common predecessors of both BITs and EIIAs. Their principal objective
was international trade and the improvement of foreign U.S. relations but
they also included some investment measures.1 2 North-South BITs and EIIAs
signed by countries with similar levels of development prevailed in the
post-war landscape during the 1990s. An important change has thus been a
dramatic increase in the number of EIIAs, accompanied by a contemporaneous
increase in the number of parties to such treaties in all parts of the world.
These facts reflected both an expansion of the membership of existing regional
EIIAs and the adoption of new ones at bilateral, regional, pluri-lateral and
inter-regional levels. This quantitative change is associated with an important
qualitative change: EIIAs, which were formerly reserved for countries with
similar levels of economic development, became more and more frequently
signed between countries with different levels.' 4
Clear differences were discernible in the approaches to investment issues
among EIIAs signed by developing countries and those among developed
" Multilateral rules on investment protection have been proposed at different periods of time, more
notably, following the concerns of developed countries, triggered by expropriations in developing
countries. Developed countries argued in favor of a rule of customary international law, ensuring
that investors would have the right to obtain prompt, adequate and effective compensation in case
of expropriation (named as the Hull-Rule after the U.S. Secretary of State, which put forward the
argument for such standard in the case of property confiscations by the Mexican government which
took place during the years 1915-1940). See Guzman, supra note 5 at 644. See also infra note 14
about the WTO rules on investment, which have established some rules on investment liberalisation.
12

See Guzman, supra note 5 at 653. See also Neumayer, Eric & Spess, Laura at supra note 10.

13 See, Investment Provisionsin Economic IntegrationAgreement, supra note 3, at 19 (explaining
some exceptions in cooperation treaties signed by the European Community, starting in the late
1960s, with some South countries).
14 Id., (making the point that early EIIAs covered investment issues in a limited way).
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countries. Developed countries mainly sought to liberalise foreign investment
whereas developing countries (between 1960 and 1989) emphasised
investment promotion within member countries. These changes accompanied
the evolution of the global landscape of trade and investment. Prior to 1970,
world trade grew at a greater pace than FDI but in the following decades it
has grown at more than twice the pace of world exports. After achieving an
important level of trade liberalisation with the GATT (1947), further
liberalisation of services, investment and intellectual property protection
became the target of subsequent negotiations among countries. Whilst the
WTO Agreements (1995) successfully tackled intellectual property protection
(TRIPs Agreement) and service liberalisation,15 such a task was not
accomplished for investment protection.
Can these changes be rationally explained? We believe that these
developments can be attributed to a combination of multifarious factors,
including efficiency arguments, which are the focus of this paper. However,
we also acknowledge the important role that political considerations might
play in the decision of whether to sign an investment protection treaty, at
which level to sign it (multilateral or bilateral) and which issues to incorporate
in the bargain (a traditional BIT or an EIIA) and how these political reasons
might obscure, and complicate, traditional economic analysis.

III. The Proliferation of South-South
Investment Flows
As a result of globalisation and greater integration of financial markets,
developing countries are becoming more interconnected with one another,
and more dynamic in terms of the number and types of investment agreements
in which they engage. This phenomenon has occurred hand-in-hand with an

"

There are three main areas of work in the WTO on trade and investment 1) A Working Group
established in 1996 conducts analytical work on the relationship between trade and investment. 2)
The Agreement on Trade-Related Investment Measures ("TRIMs Agreement"), one of the
Multilateral Agreements on Trade in Goods, prohibits trade-related investment measures, such as
local content requirements, that are inconsistent with basic provisions of GATT 1994. 3) The
General Agreement on Trade in Services addresses foreign investment in services as one of four
modes of supply of services.
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increase in South-South FDI. 6 The past decade has shown that FDI flows
from and to developing countries are growing at a faster rate than those from
developed to developing countries." As South-South investment is
proliferating, so are the number of developing countries contributing to it.
Investment Agreements between developing countries have been increasing
in number as well as geographical composition and coverage." This section
will provide an overall picture of the new trends in South-South BITs in both
Latin America and India.
A. The South-South BIT Context of Latin America and India
The first BIT between two developing countries was signed in 1964.'
Since then, the number of South-South BITs has been on the rise and in July
of 2004 they accounted for 28% of the 2,300 BITs worldwide. 20 Latin America
is second to Asia in terms of number of South-South BITs and together, they
make up 63% of the total South-South BIT network. 2' However, while data
from UNCTAD shows that South-South BITs are "proliferating" globally,
the trend in Latin America appears to be less clear. Chart 1 shows the number
of South-South BITs concluded by Latin American countries between 1999
and June of 2007. The numbers may underestimate the trend as we are
considering only agreements that were actually concluded, as opposed to
having only been signed by the countries.
See World Bank, Global Development Finance2006: FinancialIntegration among Developing
Counties, available at, www.worldbank.org/gdf2006 (last visited May 12, 2008), at 106.261
17 SeeUNCI'AD, South-South Cooperationin InternationalInvestmentAgreements, (UNCTAD Series
on International Investment Policies for Development, 2005), at 3.
1 See South-South InvestmentAgreements Proliferatingat1 and alsoOECD, Relationshipsbetween
InternationalInvestment Agreements, (Working Papers on International Investment, Number
2004/1) at 4, ("Most BITs have been concluded between developed capital exporting countries and
developing capital importing countries, but a growing number are being negotiated between
developing countries. The community of interests is thus becoming broader and more diversified.
Influential developing economies such as China, India and Malaysia have concluded a number of BITs,
both with developed and developing countries"). The community of interests is thus becoming
broader and more diversified. Influential developing economies such as China, India and Malaysia
have concluded a number of BITs, both with developed and developing countries").
1
See South-South InvestmentAgreements Proliferatingat 1.
20 Id
16

21

Id., at 2.
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Chart I. Number of South -South BITs concluded by
Latin American Countries 1999 -June 2007
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The trend in India during the same period is also non linear. From 1999
until 2003, there was a steady pattern of three or four agreements concluded
per year. In the period between 2004 and 2007, only two such agreements
were concluded, one in 2004 and one in 2006. Again, while the drop in
concluded agreements is noteworthy, it should not be overemphasised, as
India has continued to sign South-South BITs during these last few years,
indicating that the South-South trend is progressing. For example, in only
the first half of 2007, India signed two BITs with Africa and two with Latin
America. 2

-

Chart 2: Number of South -South BIT s Concluded by inda
1989 - June 2007
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In Table 1, we have put together data gathered from UNCTAD to show
the composition of the South-South BITs Latin American countries engaged
in between 1999 and June 2007. From this table, we can easily see that the
Latin American countries with the most concluded South-South BITs during
22

See Recent Developments in InternationalInvestment Agreements at 4.
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this period are Cuba with 17, followed by Argentina with 13 and Chile with
11. Cuba and Argentina have concluded the most South-South BITs with
countries outside of the region (interregional) with 9 and 8 respectively. Chile
has concluded the most South-South BITs with other Latin American countries
(intraregional) with 10, followed by Cuba who again plays a prominent role
with 8 BITs in this category. The foreign country which has concluded the
most South-South BITs with Latin American countries is the Czech Republic
who has BITs with Costa Rica, El Salvador, Guatemala, Mexico, Nicaragua,
Panama, Paraguay and Uruguay. Sixty-eight out of the ninety-seven SouthSouth BITs concluded by Latin American countries during this period were
with other Latin American countries. This accounts for 57% and indicates
that Latin American countries engage in South-South BITs amongst themselves
more than they do with any other developing region in the world individually
and as a whole. Of the interregional South-South BITs, the majority are
with transition economies (15%) and Asia (13%).

23

The Republic of Korea also has many BITs with Latin America, but the authors have only included
those that could be qualified as South-South, up to 2001, since afterwards TNCTAD classified the
Republic of Korea as a "high income" country. We took into consideration the income classification
by year of every country. The Republic of Korea was the only one which, during the period under
examination, changed from "South" to "North."
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Table 1: Who do Latin American countries conclude South-South BITs
with?* (1999 - June 2007)
Argentina

Latin America

Africa

Transition

Costa Rica

Algeria

Russian
Federation

Guatemala
Nicaragua
Panama
Bolivia

Chile

Chile

Bolivia
Costa Rica
Cuba
Dominican Rep.
Guatemala
Honduras
Nicaragua
Panama
Peru

Middle East Asia
India
Indonesia
Philippines
Thailand

South Africa
Morocco

Rep. of
Korea

Uruguay

Colombia

Peru

Costa Rica

Argentina
Chile
Paraguay
Venezuela

Cuba

Belize
Chile
Guatemala
Mexico
Panama
Paraguay
Peru
Venezuela

Dominican
Rep.

Chile
Ecuador
Panama

Ecuador

Dominican Rep.
Guatemala
Peru

Source: UNCTAD

Czech Rep.

Cape Verde
Mozambique

Belarus
Bulgaria
Hungary

Lebanon
Turkey

Indonesia
Malaysia
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Table 1 (bis) : With Which Countries do Latin American Countries
Conclude South-South BITs With?* (1999 - June 2007)
Latin America Africa
El Salvador

Argentina

Morocco

Transition

Middle East

Asia

Czech Rep.

Nicaragua
Uruguay

Guatemala

Argentina
Chile
Cuba

Czech Rep.

Ecuador
Honduras

Chile

Mexico

Cuba
Panama

Czech Rep.

Uruguay

Nicaragua

Argentina

Czech Rep.

El Salvador

Panama

Argentina
Chile
Cuba
Dominican Rep.
Mexico

Czech Rep.

Uruguay

Paraguay

CostaRica

Czech Rep.

Cuba

Peru

Chile
Colombia
Cuba
Ecuador

Uruguay

Chile
El Salvador
Mexico
Panama
Venezuela

Venezuela

Cuba
Costa Rica
Uruguay

Source: UNCTAD

Czech Rep.

Malaysia

Iran

Indonesia
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We bolded the names of the countries whose BIT appears twice to avoid double counting
when looking at trends.
We included "transition economies" in our trends. These are countries of the former
Soviet Union which UNCTAD classifies to be in the "Europe and Central Asia" region and
which are not of "high income."

During the period examined, India concluded a total of 20 South-South
BITs which is more than any individual Latin American country. Interestingly,
the overwhelming majority of India's BITs with other developing countries
are outside of Asia. Of its 14 interregional BITs, 9 are with transition
economies, representing 45% of its total South-South BITs. Asian intraregional
BITs come in second place with 6 in total, accounting for 30%.

-

Table 2: Who does India conclude South-South BITs with? (1999
June 2007)

India

Latin
America

Africa

Transition

Middle
East

Asia

Argentina

Egypt

Belarus

Oman

Indonesia

Mauritius

Bulgaira

Lao PDR

Morocco

Crotia

Mongolia

Hungary

Philippines

Kazakhstan

Thailand

Romania

VietNam

Tajikistan
Ukraine
Uzbekistan

B. South-South EIIAs
The proliferation of investment flows between developing countries is
an important development in itself. However, it is being accompanied by
another significant trend, which has changed the nature of investment in both
the developed and developing world. This is reflected in the new forms and
types of agreements, other than BITs, containing investment protection.2 4
24

See InvestmentProvisionsin Economic IntegrationAgreements;Supra note 2 at 19.
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International investment rules are increasingly taking many forms and are
being adopted as part of agreements with the aim of facilitating trade and
investment, usually containing a commitment to liberalise, protect and/or
promote investment. Although trade remains the principal aim of these
agreements, they are increasingly addressing an expansive set of investment
issues.2 5 Latin America and Asia account for the large majority of SouthSouth activity when it comes to EIIAs. Latin America has led the way in the
developing world first with the Andean Pact and CARICOM and notably in
the mid 1990's when American EIIAs began to increase after the conclusion
of NAFTA. 2 6
C. Overall South-South Flows
One of the main purposes of engaging in an investment agreement is to
promote FDI. Whether there is a direct correlation between investment
agreements, such as BITs, and foreign direct investment flows is unclear and
highly debated.27 In this paper, we take the position that foreign direct
investment flows follow these types of agreements and therefore reflect a
rational choice by countries engaging in them. What is clear is that as
developing countries are becoming more financially integrated in the global
economy, they are becoming more important financial partners for each other.
According to the 2006 Global Development Finance Report,28 there has been
a significant expansion in overall South-South capital flows, including foreign
direct investment, bank lending and official development assistance in the
last decade. At the same time, there has also been an increase in South-South

2s

26

27

28

Id. See also South-South Cooperationin InternationalInvestment Agreements, supranote 16;
(stating that in relation to the content of these agreements, the difference between "pure" BITs and
other EIIAs containing investment regulation relates to the scope of protection more than their
overall objectives).
Id
See supranote 9 and also the recent findings byTobin, J. &Rose-Ackerman, S., BilateralInvestment
Treaties: Do They Stimulate Foreign Direct Investment? (Yale Law School, Center for Law,
Economics and Public Policy, Research Paper No. 293, June 2006), available at, http://papers.ssrn.com/
sol3/papers.cfn?abstract id=557121, (finding a positive effect of signing a BIT for individual countries
and also that the total number of BITs has a positive effect of FDI globally, suggesting the existence
of economies of scale associated with the increment in number of BITs).
See GlobalDevelopment Finance,supra note 15 at 107.
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trade. In fact, there has been a greater increase in South-South trade than
North-South trade and this may have led to the increased progression in SouthSouth financial integration relative to North-South.29
The effects of globalisation have triggered the noteworthy increase in
South-South relations. This is due in part to better information flows and
technological advances. The numbers are not negligible. For example, SouthSouth FDI has increased from $14 billion in 1995 to $47 billion in 2003.30
The share of South-South FDI in total FDI to developing countries has
increased from 16% in 1995 to 36% in 2003.31 Some of the development
implications of greater South-South relations and the adverse consequences
of globalisation will be addressed in the next section. For now, it suffices to
point out that while we are examining South-South Investment Agreements
in particular, they are part of the overall trend of South-South relations
globally.

IV. Explaining the Proliferation of South-South
Investment Agreements
In this section, several plausible explanations are presented, which uphold
the main arguments that South-South investment relations are fuelled by
rational incentives, and cannot be dismissed as merely random "exceptions"
within the global investment context. Factors such as the fear that developing
countries have of being excluded from the "game" of FDI allocation if they
do not sign a BIT, the bargaining power of developing countries in a globalized
context, the costs associated with contracting (when international agreements
are considered as contracts), the comparative advantages of southern countries
and the spillovers resulting from engaging in Investment Agreements are
considered in some detail.

30

Id
Id

31

Id

29
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A. Delineating the Domino Effect
One justification for the proliferation of international investment
agreements in the developing world is complementary to that of 'competingfor-capital'. In the next section, the extension of the competition rationale to
the South-South context is studied in detail. For now, we emphasise that
competition between developing countries for FDI explains why some would
initially 'defect' from traditional Investment Agreements and be the first to
sign BITs which were South-South in scope. The 'domino effect' in turn,
explains why other developing countries subsequently followed the trend,
accounting for the multiplying growth in the number of South-South BITs
worldwide. The phrase "domino effect" refers to the struggle by countries
from all parts of the world to participate and compete in an increasingly
global world economy.3 2 The increase in both South-South flows and SouthSouth Investment Agreements may be mutually reinforcing. It seems to be
the case that developing countries perceive that there are costs associated
with being excluded from South-South agreements. An important motivation
for countries to engage in investment agreements is to counteract any potential
negative effects of exclusion as other countries conclude them.33
This is particularly pertinent to the least developed countries. Studies
have shown that the countries which tend to benefit the most from preferential
trade and investment are usually the least developed of the group. At the
same time, they also have the most to lose when excluded from such
preferences.3 4 Several implications might follow. If the least developed
countries have the most to lose, they would be willing to fiercely compete
for agreements in order to avoid the huge costs associated with exclusion.
Fierce competition may further decrease their bargaining power vis-a-vis
the richer developing countries, and result in uneven gains from South-South
agreements. This rationale may be more clearly described as a strategy for
32

South-South Investment Agreements Proliferating,supra note 17, at 39; See also Baldwin, R.,
A Domino Theory ofRegionalism, (National Bureau of Economic Research, NBER Working Paper
No. 4465, Sept. 1993), analysing the domino effects to explain the development of a rich net of
regional trade agreements, especially the U.S-Mexico FTA and the EC's 1992 program. At the same
time that stagnation affected multilateral negotiations at the GAIT negotiations.

33

Id

34

Id
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'not losing' as opposed to 'winning', which is the main motivation under
analysis in the 'competing-for-capital' theory.
B. The Contours of Contract Theory
Economic contract theory follows the basic assumptions of rational choice
by assuming that parties seek to maximise their utility, engaging in a contract
whenever benefits will exceed costs. Furthermore, contract theory emphasises
how contracts are inherently incomplete, in the sense that they cannot possibly
foresee all the scenarios that might follow after they are signed. Dealing
with uncertainty, thus, entails a trade-off between ex-ante strong commitment
devices and ex-post flexibility.35
This trade-off is present in BITs, and although contract parties are
individuals while BITs are signed by countries, the basic insights from
contract theory have been applied to international agreements. Recent research
suggests that BITs and other Investment Agreements have increasingly adopted
an over-protective approach to investment, therefore causing an imbalance
between ex-ante and ex-post considerations. Such an imbalance increases the
costs for countries engaging in Investment Agreements by diminishing their

space for policy manoeuvring, and thus entailing high sovereignty costs. Faced
with increasing costs from BITs, countries, as parties to a contract, might
decide not to enter into such arrangements. This is explained by economic
contract theory as the participation constraint, in accordance to which, parties
will only enter in an agreement whenever they are at least as well off as they
would have been if they did not decide to participate. According to this view,
countries will likely reject new agreements if their costs in terms of stringency
surpass their potential benefits, entailing the risk associated with the success

of International Investment Rules in terms of compliance, which an author
has described as the "peril of success."
If such a risk is in effect taken into account by countries, either when
they decide to renegotiate BITs which have expired or to engage in new
3s

See van Aaken, A., PerilsofSuccess? The CaseofInternationallnvestment Protection(University
of St. Gallen Law & Economics Working Paper No. 29-2007, 2007), available at http://ssm.com/
abstract=1020959. (Last visited March 15, 2008).
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negotiations, one possible way for them is to engage in agreements which are

"cheaper" in terms of sovereignty costs or which provide greater gains in
different areas. Both possibilities are present with regard to South-South
Investment agreements and EIIAs. With respect to South-South agreements,
it is possible that committing to protect investment in one's country is
"cheaper" in the case that such a commitment is made with another developing
country. Reputational losses in cases of non-compliance could be lower if the
other country is at a similar level of development. EIIAs instead provide a
series of other trade areas, in which potential gains could offset losses arising
from their investment chapter, which however, we leave for future research.
C. The Concept of Comparative Advantage
There are several reasons why South-South investment makes sense from
a comparative advantage perspective. In terms of information costs about
foreign markets, transaction and operational costs, these may be lower for
countries within the same region. Familiarity and experience in the region
allows them to use locally available inputs more efficiently as well as be
aware of lower cost production processes. 6 Their comparative advantage
comes from geographical proximity, regional familiarity through trade and
ethnical and cultural ties which can ease communication and coordination.
They may also have lower overhead costs and have managers who are
indigenous to the region and hence can better assess local risks and better
deal with political climate among other things. Consequently, developing
countries may be more inclined than their northern counterparts to engage in
financial relations with countries in the region which are politically or socially
unstable. In this sense, developing countries may be more "risk loving" than
developed countries.
A more developed South-South investment environment affects both the
major and smaller players in the developing world. For less developed
countries, it may prove beneficial to have access to more potential sources of

investment than before, particularly because northern companies are less likely
to invest in small economies.37 Also, for the smaller southern transnational
36

GlobalDevelopment Finance,supra note 15 at 155.

3

Ibidat116.
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corporations, the cost of acquiring reliable information about foreign markets

can be very high and they therefore benefit from being able to exploit their
comparative advantage and invest in neighbouring countries where they have
acquired a certain familiarity through trade, ethnic and cultural ties." On
the other hand, this new environment may provide incentives for the stronger
developing countries to exercise their bargaining power vis-a-vis the weaker
members and exert pressure with regard to policies, or external agendas.
D. Studying Spillovers
As more developing countries conclude investment agreements between
themselves, they may be creating positive externalities which spillover to
other developing countries in the region. An example is lower information
costs for other countries in the region who want to engage in similar
agreements. This can be evidenced in Latin America, where the region was
heavily influenced by NAFTA as well as initial South-South agreements like
CARICOM. Aside from being able to use previous agreements and experiences
in the region as models, countries in the region can also benefit from learning
effects. South-South flows may represent new opportunities for the low
income developing countries that until now have been relatively excluded
from the globalisation process. Also, developing country firms tend to use
resources and technologies which are more suitable to the regional climate
and may be better able to assess local preferences and thus provide more
adequate services and products." As developing countries are becoming both
home and host countries to FDI flows, they have more interests at stake
when engaging in International Investment Agreements. They also have more
responsibilities. For example, many Southern transnational companies lack
the experience and initiatives to improve their transparency and labour
standards." This poses challenges for the host countries who receive such
companies. As both countries and companies gain more expertise and assume
more responsibilities as outward investors, South-South investment is likely
to increase.
38

Aykut, D. & Ratha, D., South-South FDIFlows,How BigAre They? 13 April 2003, Transnational
Corporation Research Note, UNCTAD/ITE/IfT/2004/3.

3

GlobalDevelopmentFinance,supra note 15.

40

See South-South InvestmentAgreements Proliferating,supra note 17.
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There is also an important development dimension which needs to be
taken into consideration within South-South investment and which poses a
challenge. UNCTAD has noted that around 80% of South-South EIIAs refer
in one way or another to a development objective.4 1 This is an important
issue to address when looking at the development of a region as a whole as
opposed to a few emerging major players. If the dynamics of South-South
relations are to incorporate some degree of solidarity and are to help the least
developed countries, this will require greater responsibility and effort by the
bigger developing economies in opening their markets to them. Finally, there
is a greater complexity with regards to the choice that developing countries
have to make in the face of new types of agreements and new potential
countries to engage in such agreements with. Whether more choice is a
blessing or a curse for the developing world as whole has to do with its ability
to assess and understand the complete policy, social and economic
consequences of the different options available. This is not an easy task, as it
is still too early to clearly assess the payoffs from South-South investment
relations.

V. Rationalising South-South Investment
Relations
We have already highlighted the incentives which pertain to the SouthSouth investment context. We now turn our gaze to the institutional vehicles
that developing countries have at their disposal to regulate investment (mainly
BITs but also other EIIAs). The idea is to test whether and to what extent the
existing rationales which explain North-South BITs can be extended to SouthSouth BITs. We look at developments from globalisation which have fuelled
the explosion of BITs worldwide and then turn to the main theory explaining
North-South BITs, that of competing for capital. We argue that the previous
rationales brought forth to explain South-South Investment Agreements are
complements to the 'competing for capital' applied to South-South BITs.
41

See UNCTAD, supra note 8 (stating that 62% of these development provisions deal with technical
assistance, as a general provision or with regard to certain subject areas. South-South EIIAs are also
more likely to establish regional preferences, have less extensive provisions in issues such as intellectual
property rights and include special or differential treatment). See also UNCTAD at supra note 14.
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A. How Relevant is Globalisation?
Globalisation has introduced profound changes in the context in which
international investment agreements are negotiated. Since the 1980s, several
developments have influenced the explosion of North-South as well as SouthSouth Investment Agreements (and even South-North in some cases) and have
shaped the foundation for the growing number of BITs and EIIAs worldwide.
One development is the triumph of market ideology. Many developing
countries moved away from import substitution policies after they observed
the relative success of several Asian economies that had high rates of private
investment and promoted the production of goods for export.42 Many
developing countries abandoned the hostility towards foreign investment and
concentrated their efforts in developing a secure and attractive environment
to attract FDI. They began to actively show their support for market capitalism,
engaging in capital liberalisation and financial deregulation. 43 Accordingly,
this liberalisation is reflected in the purpose of the investment agreements in
the global era as they have become instruments of globalisation and are
increasingly intended to liberalise investment flows, as opposed to primarily
protecting developed countries against expropriation.' Another important
factor behind the victory of the market ideology was the dissolution of the
USSR in 1991 and the move towards a free market economy by the transition
economies of Central and Eastern Europe.4 s
The traditional literature on investment has emphasized how the factors
mentioned above are part of a context of 'push' and 'pull' factors brought
about by globalisation that has resulted in an increase in investment agreements
worldwide, by and large North-South in nature. Less attention has been given
to the fact that these same factors are also increasingly enabling South-South
relations to develop. This is in part due to the fact that globalisation has also
witnessed significant changes in the economies and incomes of many
developing countries. The old distinction between capital exporting developed
42

SeeVanvelde, K., A BriefHistozyoflaternationalInvestmentAgreements. Symposium: Romancing
the ForeignInvestor: BIT by BIT. 12 U.C. DAVIS J. OF INT'L L. & POL'Y 157 (2005).

s Id
44 Id

41 INCTAD BilateralInvestment Treaties: 1959-1999 (UNCrADIITE/IWA2 2000).

132

THE INDIAN JOURNAL

OF INTERNATIONAL EcoNoMIC

LAW

[Vol. 1

countries and capital importing developing countries is fast blurring. In the
investment context, more developing countries are engaging in activities
which were previously exclusive to developed countries. As a result of an
increase in wealth, loosening of capital controls, trade liberalisation and
regional integration, some countries in the developing world are emerging
as significant sources of FDI and are becoming outward investors.' This
goes hand-in-hand with more companies from the developing regions starting
to appear among the world's major transnational corporations. Consequently,
this has increased the supply of capital and, together with capital account
liberalisation in other developing countries, has enabled the investment into
and from developing countries. 8
B. Competing for Capital
A considerable amount of law-and-economics literature has examined
North-South investment agreements, particularly North-South BITs, in an
attempt to explain their foundation. At least up until 2000, direct investments
in developing countries were, by and large, governed by BITs.49 The popularity
of North-South BITs as the principal mechanism for establishing the terms
and conditions for private investment between investor and host countries
can be explained through rational choice theory. As a result of competition
among developing countries to attract foreign direct investment, developing
countries agreed to investment protection rules at the bilateral level, which
they had previously opposed at the multilateral level.5 0 Although
seemingly counterintuitive, this represents a rational choice by developing
countries, given that BITs attract FDI and FDI, in turn, fosters economic
growth and development. These statements are not without controversy;
however, it is plausible to follow the same assumptions of previous studies,
46

4
46

4
50

See Battat, J. & Aykut, D., Southern Multinationals:A GrowingPhenomenon, at 3, available at:
http://www.ifc.org/ifcext/home.nsf/AttachmentsByTitle/SouthSouthFIAS/$FILE/
SouthSouthFIAS.pdf. (Last visited March 12, 2008).
Id. Examples include Cemex, America Movil, Telefonos de Mexico (Mexico), AmBev, Sinergy,
Petrobras (Brazil) and PDVSA (Venezuela).
See Dilek Aykut and Dilip Ratha, supra note 37.
See Elkins et al. at supra note 5.
Id. See also. Guzman at supra note 5.
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which is that countries perceive them as true. As explained above, BITs serve
as credibility and signalling devices, which developing countries need in order
to attract foreign investment. This explanation based on rational choice theory
seems to fit well with the North-South trends up until 2000.
As more emerging economies become active as outward investors, they
will also share similar incentives as their Northern counterparts when it comes
to investment, such as being more concerned with having their capital
protected from expropriation (and other softer measures) in the country they
wish to invest in. Likewise, potential host countries in the developing world
will want to compete for South-South capital, guided by the same motives
that urge them to compete for North-South capital.
This competition is further intensified, when we take into consideration
that there has been a significant decline in investments coming from the
North.5 1 Increased South-South flows have provided partial compensation
for the decline in FDI flows from high income countries from 130 billion in
1999 to 82 billion in 2003.52 An interesting point is that the majority of
investments from the North are concentrated in a small group of the most
financially integrated developing economies (MFIs) and it is, in turn, these
MFIs which provide the majority of outflows to other developing countries.
Consequently, the fact that there is less investment coming from the North,
coupled with it being concentrated on MFIs, makes any available South-South
investment extremely valuable and attractive for the least developed countries
in particular.
Furthermore, as the increase in the number of South-South BITs is
occurring at a time when North-South BITs and FDI flows are experiencing
lower growth rates, this in effect suggests that they are substitutes for each
other. For some developing countries, such as the more industrialised
countries like India, Brazil and China, concluding South-South BITs with
each other may come at the opportunity cost of foregone BITs with countries
from the North. It follows that the same trade off applies to the poorest
I
52

53

See Battat & Aykut at supra note 45.
GlobalDevelopmentFinance, supranote 15, at

Id

111.
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developing countries that compete against each other to have access to FDI
coming from the richer developing countries.
The authors believe that it is the 'competing-for-capital' rationale that
provides the impetus for South-South BITs. Competition occurs between
developing countries that are similar to each other, and we would therefore
expect them not to conclude BITs together. Conversely, we would expect the
majority of South-South BITs to be concluded between countries that are not
in direct competition with each other and benefit from their
complementarities, in the same way that the traditional North-South BITs
do. In the next section, we test whether the South-South BITs concluded by
Latin America and India support this assertion by using differences in income
levels as a proxy for complementarities and differences between countries.

VI. Income Differences between Developing
Countries
To categorise international agreements as 'North-South' and 'South-South'
may be misleading. The differences between developing countries may be
bigger than the differences between developed and developing countries (in
terms of income levels and capital intensity of production for example).
Consequently, in this section we separate Latin American countries, India
and the developing countries with which they have investment agreements
with according to their income levels. The purpose of this is to obtain a better
picture of the types of developing countries which engage in agreements with
each other.
A. A Primer on Methodology
Following The World Bank Classification of countries by Gross National
Income (GNI), we divide developing countries into "upper middle income",
"lower middle income" and "low income."5 4 We classified the countries
according to how the World Bank classified them in the year that they
1

Seethe external statistics of World Bank, availableathttp://econ.worldbank.org (Last visited May
12, 2008).
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concluded the investment agreement. For example, this means that Brazil
appears as a "lower middle income" country in 2002 and as an "upper middle
income" in 2007. Another example is the Republic of Korea who concluded
a significant number of BITs with Latin American countries, but we only
considered as 'South-South' those that it concluded prior to becoming a "high
income" country in 2001.
B. A Closer Look at South-South BITs concluded by Latin America
The following tables show the South-South BITs in Latin America between
1999 and June of 2007 and are separated according to the income levels of the
countries involved. This section represents a first attempt to take a more
detailed look at South-South BITs and to see where our rationales from the
previous section may apply. The first three tables deal with BITs concluded
between countries of different income levels and the last two show those
concluded between countries of the same income level.
Table 5: Latin American BITs concluded between a low income and a
lower middle income country (1999 - June 2007)
Low Income Country

Lower Middle Income Country

Year

Indonesia

Cuba

1999

Mozambique

Cuba

2002

Nicaragua

El Salvador

2000

Table 6: Latin American BITs concluded between a low income country
and an upper middle income country (1999 - June 2007)
Low Income Country

Upper Middle Income Country

Year

India

Argentina

2002

Indonesia

Argentina

2001

Nicaragua

Argentina

2001

Nicaragua

Chile

2001

Nicaragua

Czech Republic

2004
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Table 5 shows the three BITs which were concluded between a low income
country and lower middle income country. The low number of BITs concluded
in this category indicates again that the poorest of the developing nations do
not regard each other as prominent partners for investment agreements. The
BIT between Nicaragua and El Salvador can be largely explained by
geographical proximity as they are neighbouring countries. This can reflect
regional ties and familiarity as well low costs of engaging in contracts with
each other. Cuba, as we will see, plays a major role in South-South BITs
overall. Cuba's incentives may differ somewhat from other developing
countries as it is politically a particular case. It may be an example of a
developing country which fits the theory of being more "risk loving" than
industrialised countries and enjoys a comparative advantage in countries with
high political risk and has more experience in venturing out beyond the
'traditional' business partners as a result of the trade sanctions imposed on it
by the United States.
Only two of the upper middle income countries in the region engaged in
a BIT with Nicaragua. This may reflect the same behaviour exerted by
developed countries in the North-South context that tend to not engage in
agreements with the least developed countries. This raises the concern about
whether South-South relations benefit developing countries as a whole or
further exclude the poorest and smallest countries. At the same time, the
two intraregional BITs by Nicaragua may reflect an effort of solidarity and
development by Argentina and Chile in opening their markets to the poorest
country in Latin America. Despite it being a high risk country, it has made
efforts in the last decade to increase its attractiveness to foreign investors and
this may result in new agreements at the intra and interregional level such as
its BIT with the Czech Republic in 2004.
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Table 7: Latin American BITs concluded between one lower middle
income and one upper middle income country (1999 - June 2007)
Lower Middle Income Country

Upper Middle Income Country

Year

Algeria

Argentina

2002

Bolivia

Chile

1999

Cuba

Chile

2000

Cuba

Lebanon

1999

Cuba

Malaysia

1999

Cuba

Mexico

2002

Cuba

Panama

1999

Cuba

Venezuela

2004

Dominican Republic

Chile

2002

Dominican Republic

Panama

2006

El Salvador

Argentina

1999

El Salvador

Czech Republic

2001

El Salvador

Uruguay

2003

Guatemala

Argentina

2002

Guatemala

Chile

2001

Guatemala

Czech Republic

2005

Honduras

Chile

2000

Indonesia

Venezuela

2003

Iran

Venezuela

2006

Morocco

Argentina

2000

Paraguay

Costa Rica

2001

Paraguay

Czech Republic

2000

Peru

Chile

2001

Philippines

Argentina

2002

Russian Federation

Argentina

2000

South Africa

Argentina

2001

Thailand

Argentina

2002
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We can see that the majority of BITs concluded by Latin American
countries are between an upper middle income and a lower middle income
country. This illustrates that countries of different income levels find more
complementarities between each other and have more to gain from engaging
in investment agreements together (however, as noted before, these
complementarities are not shared to the same extent with the poorest
developing countries). This fits well with our 'competing-for-capital'
rationale. Many of the lower middle income countries are not within the
most financially integrated developing countries and do not receive the bulk
of investment flows coming from the North. Therefore, they compete for the
South-South capital of the richest developing countries. Consequently, we
see that the same incentives to compete for capital which primarily drive
North-South BITs, also dominate a large bulk of South-South BITs.
Furthermore, this category is more than 50% intraregional. From this
we can infer that the potential benefits from complementarities between
countries may be reinforced by the comparative advantage rationale. The
upper middle income countries can exert this advantage in the form of regional,
cultural ties and better information flows to profit from engaging in
agreements with lower middle income countries that are excluded from the
North. From the three categories of BITs between countries of different income
levels, we can assert that regional comparative advantage and cultural ties
can be an added value to complementarities between countries more than a
primary motivator by itself and that complementarities and 'competing for
capital' still play the dominant role in the bulk of South-South BITs.
Tables 8 and 9 show the number of BITs concluded between countries of
equal income levels. An important observation is that there are no BITs
concluded between countries of low income. In other words, there are no
"really South-South" BITs. This is largely due to the fact that Nicaragua is
the only country classified as low income in Latin America. Secondly, Cuba
again plays a major role in the category of BITs between two lower middle
income countries, but as argued before it is a particular case. Putting Cuba
aside, only five BITs remain in this category, the majority ofwhich are between
countries in the South American region many of which are neighbouring
countries and there exists familiarity through regional trade agreements, such
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as Mercosur and the Andean Community. In these cases, although they are
competitors, due to low contracting costs and low reputational losses from
breaking the agreements, they may see collaboration in investment to not
entail a high opportunity cost in terms of competition vis-a-vis the richer
developing countries.
This could also explain some of the same income level BITs between the
richer developing countries shown in Table 9, particularly those that are
intraregional. Others in this category are explained by differences in types of
economy such as capital exporting countries like Venezuela. We see that
capital exporters are also present in the interregional BITs in this category
such as Malaysia and the Republic of Korea.
Table 8: Latin American BITs concluded between two lower middle
income countries (1999 - June 2007)
Lower Middle Income Country

Lower Middle Income Country

Year

Colombia

Peru

2004

Cuba

Belarus

2001

Cuba

Belize

1999

Cuba

Bulgaria

2000

Cuba

Cape Verde

2003

Cuba

Guatemala

2002

Cuba

Hungary

2003

Cuba

Paraguay

2002

Cuba

Peru

2001

Cuba

Turkey

1999

Ecuador

Dominican Rep.

1999

Ecuador

Guatemala

2005

Ecuador

Peru

1999

El Salvador

Morocco

2002
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Table 9: Latin American BITs concluded between two upper middle
income countries (1999 - June 2007)
Upper Middle Income Country

Upper Middle Income Country

Year

Argentina

Costa Rica

2001

Argentina

Panama

2004

Costa Rica

Chile

2000

Costa Rica

Czech Republic

2001

Costa Rica

Venezuela

2001

Chile

Republic of Korea

1999

Chile

Panama

1999

Chile

Uruguay

1999

Mexico

Czech Republic

2004

Mexico

Panama

2006

Mexico

Uruguay

2002

Panama

Czech Republic

2000

Panama

Uruguay

2002

Uruguay

Czech Republic

2000

Uruguay

Malaysia

2002

Uruguay

Venezuela

2002

C.

A Closer Look at South-South BITs Concluded by India

We now turn to South-South BITs entered into by India in order to paint
an overall picture of their income composition. India is not an archetypal
low income country, as it is one of the major emerging markets, and is a
capital exporter. It is a crucial exemplar of how the line between developed/
capital exporter country and developing/capital importing country is
increasingly blurring. Its incentives will be similar to its northern
counterparts who seek to protect their investments from expropriation.
Therefore, the authors expect the 'competing-for-capital' rationale to dominate
its BITs, as developing countries of all income levels fight to have access to
its FDI. Indeed, Tables 10, 11 and 12 show that India has concluded BITs
with all three categories of countries, including five with countries of low income.
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Table 10: Indian BITs concluded with another low income country
(1999 June 2007)
Low Income Country

Low Income Country

Year

India

Lao PDR

2003

Mongolia

2002

Tajikistan

2003

Uzbekistan

2000

VietNam

1999

-

Table 11: Indian BITs concluded with a middle income country (1999
June 2007)
Low Income Country

Lower Middle Income Country

Year

India

Belarus

2003

Bulgaria

1999

Egypt

2000

Indonesia

2004

Kazakhstan

2001

Morocco

2001

Philippines

2001

Romania

1999

Thailand

2001

Ukraine

2003

Table 12: Indian BITs concluded with an upper middle income country
(1999 - June 2007)
Low Income Country

Upper Middle Income Country

Year

India

Argentina

2002

Croatia

2002

Hungary

2006.

Mauritius

2000

Oman

2000
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D. Contrasts and Comparisons between Latin America and India
In Latin America the majority of South-South BITs were concluded
between countries of different income levels. This supports our assertion that
competition is a major factor in explaining why developing countries in the
region conclude BITs with other developing countries.ss The lowest-income
Latin American countries compete to have access to the FDI of the richer
countries.
India has also concluded fifteen out of its twenty BITs with countries of
an income level different from its own. However, as an atypical low income
country that is capital-exporting, even India's BITs with other similar
countries of low income countries cannot be regarded as between two similar
economies. The countries that are in close competition with India are similar
to it in terms of being newly industrialised major emerging economies such
as China. All other developing countries of all income levels should be
competitors for India's FDI and find complementarities in concluding BITs
with India.
Table 13: Comparison between Latin America and India
Latin America

India

Total

BITs between countries of
the same income level

30 (46%)

5 (25%)

35 (41%)

BITs between countries of
different income levels

35(54%)

15 (75%)

50 (59%)

See a similar argument made by M. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVESTMENT
(2004), at 206. (who notices that BITs between developing countries typically involve countries
"with a one-way flow of investment between them"). Similarly, Ryan Bubb &Susan Rose-Ackerman,
BITS and Bargains:Strategicaspects ofBilateraland MultilateralRegulationofForeignInvestment,
27 INT, REv. LAw EcoN, (2007), at 297 (they argue that "this trend, which continues today, is partly

a result of a strong push by UNCTAD to extend the reach of BITs, but it also reflects the growing
importance of emerging economies such as China, India, and Malaysia as international investors and

their consequent demand for greater legal protections of their foreign investments").
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VII. Conclusions and Further Research
This paper has set the stage for the inception of a framework to analyse
in detail a global phenomenon that is becoming more potent by the day. It
has consciously sought to focus attention on the significance of South-South
Investment Agreements and providing rationales to explain the incentives
behind South-South BITs through a focused comparison of the Latin American
and Indian cases. There has also been an attempt to simplify the vast and
complex body of literature on the multifaceted subject of international
investment, with the spotlight on recent developments in the investment
environment in Latin America and India.
The authors' main assertion is thus summarised: The most important
rationale animating North-South BITs - i.e., competing for capital - also

holds good for understanding the South-South BIT context. Self-evidently,
the BITs analysed in the course of this paper are marked more by differences
and complementarities than by similarities between the countries.
Competition between different developing countries in terms of income level
and the stage of development of economy is what drives South-South BITs.
The authors also put forth arguments from the field of law-and-economics to
explain South-South Investment Agreements generally, including fear of
exclusion, comparative advantage in the form of regional and cultural ties
and experience with risky political environments, relatively lower contracting
costs and spillover effects. These factors are believed to play a complementary
and reinforcing role to the competing-for-capital rationale behind SouthSouth BITs.
The authors have utilised differences in income levels as a proxy for
complementarities between countries, and also in order to test whether
competition between similar developing countries was the primary rationale
behind South-South BITs. Overall, the majority of South-South BITs concluded
by Latin American countries and India are between countries of different
income levels.
At this early stage, the authors do not draw any normative conclusions.
The 'competing-for-capital' theory implies that developing countries engaging
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in BITs are worse off than they would in a world without BITs. Competition
between them leads to exhaustion of any possible profit from the Treaties.
However, South-South BITs in some cases contain development clauses, which
have not been explored here. A closer look and comparison between treaties
signed by countries, with both differential and similar income levels to test
these effects is left for further research.
Another important issue swiftly gaining pre-eminence in the current
international investment landscape is the growing number of EIIAs being
signed either at a North-South and South-South level. These treaties incorporate
multiple issues and raise many interesting questions. Future research can
analyse whether the increasing number of EIIAs is also compatible with the
'competing-for-capital' rationale, or whether this trend indicates a change in
the behavioural patterns of developed and developing countries.

