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LAW

IN Focus: Competition Law in India

G.R. Bhatia, Abdullah Hussain & Ravisekhar Nair1
In thisnote, the authorshave highlightedthe history ofthe CompetitionAct, how it differs
from the MRTPAct, includingloopholes with its wording, and how these difficultiescan be
resolved.
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I. Introduction
Perfect competition is defined in terms of its assumptions - a market
outcome in which all firms sell a homogenous and perfectly divisible product,
all producers and consumers are price-takers,2 all firms have a relatively
small market share, buyers and sellers have all the relevant information about
the market including the price and quality of the product, the industry is
characterized by freedom of entry and exit, and there are no externalities. But
such a state of affairs is rarely, if ever, achievable.
The reason why this theoretical concept is discussed when most of its
underlying assumptions are unachievable is because of the benefits that it
brings to the economy as a whole.' It is widely accepted that competition
results in lower prices, better quality, innovation, wider choice, and greater
efficiency, thereby increasing 'consumer welfare'.

In real world terms, the most visible impact of competition is a fall in
prices, coupled with improvements in service and technology. In India, for
instance, the competition between Indian air carriers resulted in the price of
a Delhi-Mumbai-Delhi flight (or vice-versa) plummeting from Rs. 16,000
to as low as Rs. 5,000. Technological advances resulting from competition
are visible in virtually all electronic products and consumer durables, like
cell phones and televisions sets, while services provided in the banking sector
such as 'door-step banking' and the like are examples of competition forcing
players to come up with non-price related improvements in order to get ahead.
2

Price takers refer to buyers and sellers who cannot individually influence the price at which the
product can be purchased or sold.
Cf.http://www.competition-commission-india.nic.in/advocacy/
Key-note-addressby_Member _CCI_ industry.pdf., (last visited Dec 5, 2007), reporting that studies
have shown competition helped suppress inflation, raise living standards and manufacturing
productivity in the United States by 4% a year. The Australian Productivity Commission in a study
has estimated that the average Australian household income was higher by A$ 7,000 per annum on
account of the competition policy. OECD have quoted a study by Nicholas and Scarpetta, in 2001
that argues that pro-competitiQn policy in New Zealand and the U.K. added around 2.5% to their
employment rate over 1978-1998.
According to neo-classical economic theory, consumer welfare means that allocative and productive
efficiency will be achieved, the combined effect of which is to maximise society's wealth. See
RICHARD WHISH, COMPETITION LAw 2 (2001).
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II. The Story in India
India's first experiment with a legislation to govern competition in the
marketplace was the Monopolies and Restrictive Trade Practices Act (MRTP
Act), enacted in 1969. The MRTP Act was adopted in pursuance of a Directive
Principle of the Constitution' that urged the government to ensure that the
operation of the economic system does not result in the concentration of
wealth and means of production to the common detriment. Consequently,
the emphasis of the MRTP Act was against the concentration of wealth in
any manner attained, and was hence inherently anti-monopolistic.
In 1991, with the onset of economic liberalisation in India, entry barriers
and market regulations were slowly dismantled and foreign investment
invited. Along with this, a need was felt for a legal regime that would aid and
promote competition. The MRTP Act, with its traditional focus on curbing
monopolies, was therefore perceived as inadequate to live up to this challenge.
The MRTP Act's focus was predominantly on identifying situations that would
be deemed to be unlawful. The changing economic scenario, however,
required a law that would provide the framework for an economic analysis
of the effects of a specific situation.
A High Level Committee was set up in 1999 to advise the government on
a suitable legislative framework for India relating to competition law. The
Committee recommended replacement of the MRTP Act with new legislation
that would cover anti-competitive agreements, abuse of dominance, mergers,
and further recommended the setting up of an investigation and enforcement
authority known as the Competition Commission of India (the 'CCI') in place

-

Specifically, the inspiration for enacting the MRTP Act flows from Article 39 of the Constitution
which envisages that the State shall direct its policies towards securing
(i)

that the operation of the economic system does not result in concentration of wealth and
means of production to the common detriment.
Article 39(c).
(ii)

6

that the ownership and control of the material resources of the community are so distributed
as best to serve the common good, and
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of the MRTP Commission (MRTPC).' Thus was born the Competition Act
2002 (the 'Act' or 'CAO2').

III. What's been brought in and what's
been left behind
The newly enacted law is at variance with its predecessor in many ways,
including aims and objectives, scope and structure, dimensions and focus,
approach and application, powers and deterrence, etc. The most important of
these differences may just lie in the intention of the legislators. Whereas the
MRTP Act sought to prevent concentration of economic power and deemed
several kinds of agreements as anti-competitive without enquiry, the Act
seeks to promote competition in markets and prevent only those anticompetitive practices that have an appreciable adverse effect on competition.
From 1970 to 1991, the emphasis of the MRTP Act was on controlling the
size of the business house. Only after that did it focus on preventing restrictive
trade practices, i.e. its focus shifted from size to conduct. However, the
prevailing mindset continued, making implementation in the right spirit a
difficult task.
While the MRTP Act drew from the Directive Principles in the
Constriction, the mandate for enacting the CAO2 is derived from Entry 21,
List III of the VIIth Schedule to the Constitution which empowers the State to
control and regulate "commercial and industrial monopolies, combines and
trusts". Unlike the MRTP Act, the role of the Central Government is extremely
limited under the new law, which grants a greater degree of independence to
the CCI and the Competition Appellate Tribunal (the 'CAT').
The extensive exemption to the Government prior to 1991, and the limited
one post, has also been done away with. The MRTP Act was initially applicable
Cf Report of the High Level Committee on Competition Policy and Law chaired by
Mr. S.V.S Raghavan, (2002), available at http://www.dca.nic.in/comp/mainfile.htm and http://
www.competition
commission
india.nic.in/Act
Report_ofHighLevelCommittee_onCompetitionolicyawSVSRaghavanCommittee29102007.pdE
(Last visited Dec. 12, 2007).
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only to the private sector and brought public sector undertakings under its
purview only by amendment in 1991. The CAO2 however, is fully applicable
to the PSUs as well as Government Departments engaged in business. The
only exemptions are reserved for sovereign functions such as atomic energy,
currency, defence and space.' A further difference is that the MRTP Act
provides for a single-tier adjudicatory body, namely the MRTPC, and an
appeal from its order lies before the Supreme Court, while the CAO2 has
established the CCI as a regulatory-cum-advisory body, from which an appeal
lies to the CAT followed by an appeal to the Supreme Court.
The focus and structure of the CAO2 is in line with international trends
and it has three core enforcement/regulatory areas, namely, (a) anti competitive
agreement; (b) abuse of dominance; and (c) regulation of combination.
Additionally, it is required to render opinions on competition issues pertaining
to the regulated sector or emanating from any law or policy of the Central/
State Government. More so, an obligation to undertake competition advocacy
also devolves on the CCI.
As mentioned above, in contrast to the way a determination is to be made
under S. 3 of the CAO2, S. 33 of the MRTP Act deemed several horizontal as
well as vertical agreements anti-competitive. Under the MRTP Act,
dominance was determined solely on the basis of market share. The CCI,
contrarily, is required to look into a number of factors including the market
share when determining the dominance of the enterprise or of the group under
the Act. The concept of relevant market, which forms the foundation of an
enquiry under the Act, was entirely absent in the MRTP Act.
In terms of 'teething', the new authority has been vested with substantial
powers including those to declare agreements void, impose hefty fines and
penalties, and modify or even block mergers. The MRTPC however could
only pass 'Cease &Desist' orders, which in practical terms had little deterrent
effect. A case in point is the recent cease and desist order passed by the MRTPC
in December 2007 against 40 plus cement manufacturing companies.'
" Section 2(h).
* RTP Enquiry No.99 of 1990 in the matter of DG (&R) v. CementMfrs. Association and 44 others

(2007).
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investigation had started over 15 years ago and the cease and desist order had

little to no effect on the industry. The new Act is likely to change this position
radically.

IV. The Competition Act 2002
Having explained the initial differentiation with the other legislation, it
is now necessary to analyze the provisions of the Act in detail. As stated
earlier, the Act covers the following core issues:
1. Anti-competitive agreements [S. 3],
2. Abuse of dominance [S. 4], and
3. Combinations [Ss. 5 & 6]
It may be noted that central to each of the above issues is the concept of
the 'relevant market'. In every investigation under the Act, it would be
necessary for the CCI to determine the relevant market in which competition
is said to be adversely effected. This is because the basic concern of the Act
(as with any competition law in the world) is with enterprises that are in a
position to exercise a considerable amount of influence in the market.
Therefore, the relevant market is defined in terms of the 'relevant geographic
market' and the 'relevant product market'." The relevant product market is
basically that range of products which could be considered reasonable
substitutes for the product in question. The relevant product market is
determined on the basis of whether the products or services can be regarded
as interchangeable or substitutable by the consumer, by reason of the
characteristics of such product." Factors relevant for determining relevant
product market include the physical characteristics or end-use of goods, price
of goods or service, consumer preferences, and classification of industrial
products. 12

See Sections 2(r) and 19(5).
" Section 2(t).
12 Section 19(7).
10

G.R.
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The relevant geographic market, as the term indicates, is the area in which
conditions of competition for supply of goods and services are distinct and
distinguishable from conditions prevailing in neighbouring areas.13 Factors
relevant for determining the relevant geographic market include regulatory
trade barriers, local specification requirements, distribution facilities,
transportation costs, language, consumer preferences, and need for regular
supplies/ after-sales service.1 4
The reasonableness of substitutability that can be said to exist is a
particularly contentious area as manufacturers or service providers would
inevitably suggest the widest possible market to show that they have no market
power, whereas the Commission would do the exact opposite. Factors that
the CCI must take into account while determining the relevant market have
been laid down under Ss. 19(5) and 19(6) of the Act. The primary focus is on
demand-side substitutability, i.e. looking for reasonable substitutes of the
product in question from the point of view of the consumers of that product.
The process at arriving at a final definition is not however that straightforward
as a fair amount of subjectivity, and unavailability of data, hampers the
deduction.

V. Anti-Competitive Agreements
"People of the same trade seldom meet together, even for merriment and diversion, but the
conversation ends in a conspiracy against the public or in some contrivance to raise prices"

This statement remains as true today as it did over two hundred years
ago when first observed by Adam Smith15 and is at the heart of S. 3 of the Act.
S. 3 of the Competition Act can be divided up primarily into two types of
agreements:
HorizontalAgreements[S. 3(3)] - which refers to an agreement between
two (or more) producers in the same product market and at the same level of
the production or distribution cycle; and
Section 2(s).
14 Section 19(6).
13

15 ADAM SMrH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF NATIONS

(1776).
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HORIZONTAL

-

Vertical Agreements [S. 3(4)] - which refers to agreements between
producers that operate at different levels in the production or distribution
cycle.
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An offence is committed when a particular agreement causes or is likely
to cause an appreciable adverse effect on competition within India ('AAEC'
for short). Any agreement, whether covered under the examples mentioned
in Ss. 3(3)16 or 3(4) of the Act, would fall foul if its object or effect is to cause
The illustrations provided are

-

16

(a) agreements that fix prices;
(b) agreements that limit or control production, supply, technical development or investment;
(c) market sharing agreements on the basis of geography, type of goods or services, or customers;
and
(d) bid rigging.
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appreciable adverse effect on competition within India. Useful indicators of
what may cause such effect is set out under S. 19(3), which directs the CCI to

look, inter alia, at (a) creation of barriers to new market entrants; (b) driving
existing competitors out, (c) foreclosure of competition by hindering entry
to the market; (d) accrual of benefits to the consumer; (e) improvements in
production and distribution of goods or provision of services; and
(f) promotion of technical, scientific and economic developments that emerge
from the agreement.
However, whereas normally all acts alleged to be anti-competitive are
measured against whether they have an AAEC, the CCI is saved from making
this enquiry in certain cases of horizontal agreements. Horizontal agreements
tend to be the most harmful to competition as more often than not these are
agreements between direct competitors or between'people of the same trade',
thereby directly affecting competition in the relevant market. This is also
why most horizontal price-fixing, output restricting, or market sharing
agreements are prohibited outright without any enquiry into their effects on
competition. Globally, such agreements are normally categorized as 'per se'
unlawful,17 with the ensuing effect that the defendant has no right to lead
evidence in rebutting the presumption that the agreement in fact does not
have anti-competitive effects, nor has sufficient pro-competitive effects to
offset them.
In India, however, the position is somewhat different. S. 3(3) of the Act,
which lists (a) agreements that fix prices; (b) agreements that limit or control
production, supply, technical development or investment; (c) market sharing
agreements on the basis of geography, type of goods or services, or customers;
and (d) bid rigging, for 'per se' treatment states that these agreements "are
presumed to have an appreciable adverse effect on competition." The
presumption only shifts the burden onto the defendant to rebut, it but does
not close the right to lead evidence to show that the presumption is not
warranted in that case.

17

Although a term coined in the United States, "perse" is commonly used all over the world to
describe such agreements.
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It must be noted that 'per se' offences can only be found if the enterprises
in question are in the same product market. Vertical agreements such as tiein arrangements,18 exclusive supply agreements, 9 exclusive distribution
agreements,20 refusals to deal,21 resale price maintenance, 22 etc. contained in
S. 3(4)2 or any other type of anti-competitive agreement that may fall outside
Ss. 3(3) or 3(4), but within the purview of section 3(1), continue to be governed
by the rule of reason.14

S. 3(5) incorporates some important exclusions from the applicability of
the section. The first relates to intellectual property rights (IPRs). In practice,
there has always been considerable tension between the two bodies of law as
IP law provides for government granted temporary monopolies, while
competition law prevents monopolisation. Courts and policy makers need to
find the optimal balance between the two bodies of law, so that innovation
8

1

20

21

22

-

23

A "tie-in arrangement" includes any agreement requiring a purchaser of goods, as a condition of
such purchase, to purchase some other goods. [Explanation to S. 3(4)].
An "exclusive supply agreement" includes any agreement restricting in any manner the purchaser in
the course of his trade from acquiring or otherwise dealing in any goods other than those of the
seller or any other person. [Explanation to S. 3(4)].
An "exclusive distribution agreement" includes any agreement to limit, restrict or withhold the
output or supply of any goods or allocate any area or market for the disposal or sale of the goods.
[Explanation to S. 3(4)].
"Refusal to deal" includes any agreement which restricts, or is likely to restrict, by any method the
persons or classes of persons to whom goods are sold or from whom goods are bought. [Explanation
to S. 3(4)].
A "resale price maintenance" agreement includes any agreement to sell goods on condition that-the
prices to be charged on the resale by the purchaser shall be the prices stipulated by the seller unless
it is clearly stated that prices lower than those prices may be charged. [Explanation to S.3(4)].
Section 3(4) of the Act deals with vertical agreements between enterprises "at different stages or
levels of the production chain". Some of these, the section states, are
(a) tie-in arrangement;
(b) exclusive supply agreement;
(c) exclusive distribution agreement;
(d) refusal to deal;
(e) resale price maintenance,
The section further mandates that such agreements "shall be an agreement in contravention of subsection (1) if such agreement causes or is likely to cause an appreciable adverse effect on competition
in India".

24

Chicago Boardof Tradev. United States, 246 U.S. 231, 238 (1918).
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can be encouraged in the short term, with anti-competitive behaviour kept to
a minimum, thereby safeguarding incentives for future inventions.
Competition authorities and the courts in the United States and the European
Union have devoted much attention and effort to strike the appropriate balance
within their own jurisdictions on the issue of reasonableness of restrictions
imposed by holders of IPRs. According to courts in the United States, both
competition law and intellectual property law "are aimed at encouraging
innovation, industry and competition."a Similarly, the European Commission
considers that there is no "inherent conflict between intellectual property
rights and the Community competition rules."2 6
S. 3(5) provides that the section shall not restrict the "right of any person
to restrain any infringement of, or to impose reasonable conditions, as may
be necessary for protecting any of his rights which have been or may be
conferred upon him" under a list of Indian legislations relating to intellectual
property rights.2 7 This essentially implies two things - firstly, that only rights
conferred by the Indian legislation will attract the provisions of this subsection. That begs the question of what would happen in the umpteen cases
where the IPR has been conferred by a foreign statute, or in the case of
common law rights, trade secrets and confidential information, or rights
conferred by other Indian legislation such as the Protection of Plant Varieties
Act, 2001. Presumably, the license of IPRs conferred by common law, or by
legislation in other parts of the world, would be measured against the standard
ofAAEC in sub-section (1) or (4).
The second implication is that the S. 3(5) only entitles the IPR holder (as
conferred by one of the Indian statutes) to impose reasonable conditions but
in no way excludes them completely from the provisions of S. 3. A license
agreement containing a restriction which causes an AAEC which the licensee
25
26

27

Atari Games v. Nintendo, 14 USP Q2d 1034 (1990).
Notice providing guidelines on the application of Article 81 of the EC Treaty to technology transfer
agreements, (OJ 2004 C101/02) (Guidelines on Technology Transfer Agreements).
Namely the Copyright Act, 1957, the Patents Act, 1970, the Trade and Merchandise Marks Act,
1958 or the Trade Marks Act, 1999, the Geographical Indications of Goods (Registration and
Protection) Act, 1999, the Designs Act, 2000, and the Semi-conductor Integrated Circuits LayoutDesign Act, 2000.
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is unable to show is necessary for the protection of his IPR, would fall afoul
the Act.
Internationally, in most cases, restraints in IP licensing arrangements
are evaluated under the rule of reason (i.e. by comparing a restraint's pro and
anti-competitive effects). In the United States, the Department of Justice (DOD
and the Federal Trade Commission (FTC), the two agencies in charge of
implementing the antitrust laws have issued IP Licensing Guidelines in 1995,28
which set out safe harbours in which conduct is considered lawful, in the
absence of extraordinary circumstances. The safe harbours differ according
to the nature of a relevant market, which could be:
Goods market: A proposed licensing arrangement falls within the safe
harbour if it is not facially anti-competitive and the licensor and licensees
collectively account for no more than 20% of each relevant goods market
affected by the restraint.
Technology market: A proposed licensing arrangement falls within the
safe harbour if it is not facially anti-competitive and there are at least four
independently-controlled substitute technologies.
Innovation market: A proposed licensing arrangement falls within the
safe harbour if it is not facially anti-competitive and there are at least four
independently controlled entities, in addition to the parties, that have the
incentive, assets, and characteristics necessary to engage in research and
development (R&D), a close substitute for the activities of licensee and
licensor.
In the United States, the IP Guidelines provide the Antitrust Agencies'
general views on certain specific types of licensing arrangements:
Tying arrangement: The Agencies are likely to challenge a tie-in when
the licensor has market power in the tying product, the arrangement adversely
affects competition in the relevant market for the tied product, and any anticompetitive effects are not outweighed by efficiency justifications;
2

Cf http://www.ftc.gov/bc/0558.pdf; http://www.usdoj.gov/atr/public/guidelines/0558.pdf. (last
visited on Jan 5, 2008).
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Exclusive dealing: The Agencies apply the rule of reason to arrangements
that preclude the licensee from using competing technologies and focus on
the extent to which the arrangement promotes efficient use of the licensor's
technology and how the arrangement adversely affects competition among
competing technologies;
Cross-licensing and pooling arrangements: These arrangements are tested
under the rule of reason (S. 5.5, IP Guidelines). Pro-competitive considerations
include the reduction of transaction costs and integration of complementary
technologies. Anti-competitive considerations include whether the
arrangement will reduce competition between actual or potential competitors,
whether the arrangement may adversely affect incentives to engage in R&D
(for example, cross-licensing of future inventions may discourage R&D
efforts), and whether the pooling arrangement is open or close;
Grant-back arrangements: These arrangements will be evaluated under
the rule of reason, focusing on a number of factors, including whether the
provision will reduce the licensee's incentive to improve the licensed
technology, whether the licensor has market power in the relevant technology
or innovation market, and whether the grant-back requirement is exclusive;
Resale price maintenance: The Agencies treat restrictions that set the
price at which a licensee must contract as per se unlawful (S. 5.2, IP
Guidelines).2 9
There are certain similarities as well as differences between the United
States and the EU on the issue of Antitrust and IP interface. The similarities
arise from the fact that neither the US nor the EU presumes that IP rights
automatically confer market power (a critical determinant for investigation
into abuse of dominance). In both jurisdictions, licensing agreements are
analysed under an economic effects-based approach and are generally
considered as pro-competitive unless they either contain hard-core

29

This was due to the U.S. Supreme Court's decision in Dr. Miles MedicalCo. v. John D. Park& Sons
Co., 220 U.S. 373, 408 (1911) which treated minimum resale price maintenance agreements as
illegal per se. However, this decision was recently overruled by the Court in the case of Leegin
CreativeLeather Productsv. PSKS Inc., 127 S. Ct. 2705 (2007>.
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restrictions3 0 (price-fing, output restraints, market division, or customer
allocation), or involve parties with combined market shares reaching specified

levels.
However, there are differences between the US and the EU regarding the
anti-trust-IP interface. For example, while unilateral patent ambush 31 has
given rise to several landmark cases in the US over the past few years, European
competition authorities have not yet been able to challenge successfully this
kind of behaviour. This probably arises from the fact that EU competition
law, contrary to its US counterpart, does not prohibit the creation of dominance
per se but the abuse of a dominant position. Therefore, in the EU, unilateral
patent ambush can only be caught when implemented by a company which is
dominant in the first place.
Also, territorial restrictions in licensing arrangements are
rarely characterised as unlawful in the US. In the EU, however,
territorial restrictions are more likely to violate competition laws, probably
because market integration remains a priority as the internal market is still
under construction; and while in the US, unilateral refusals to deal are almost
never treated as anti-trust violations, EU competition authorities have
analysed refusals to license IP rights as abuses of dominance in three relatively
recent cases.

Coming back to the exemptions in S. 3(5), the second is reserved for "the
right of any person to export goods from India to the extent to which the
agreement relates exclusively to the production, supply, distribution or control
of goods or provision of services for such export." The sub-section provides a
blanket exemption if it can be shown that the agreement relates exclusively
to exports. Exclusion of export business from the jurisdiction of country of
30

31

See Article 4 of the Commission Regulation (EC) No 772/2004 of 27 April 2004 on the application
of Article 81(3) of the Treaty to categories of technology transfer agreements, available at http://
www.eur-lexeuropa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004RO772:EN:HTML.
A 'patent ambush' as used here refers to the practice of companies involved in creating standards
waiting until a standard has been ratified before declaring their IP interests. By doing this they are
able to place licensing and other restrictions that create a barrier to entry and distort competition
within the market. Seehttp://www.macuser.co.uk/macuser/news/81277/ec-thwarts-patent-ambushtactics.html. (last visited Dec 1, 2007).
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export is based on the principle of comity of jurisdiction.3 2 It is also in the
wake of the admitted position that the competition authority of the exporting
country is certainly not appropriate to determine the relevant market.
Moreover, export may affect competition, if any, in the country of imports,
and the concerned competition authority could address the situation
accordingly.

VI. Abuse of Dominance
As with anti-competitive agreements, the 'dominance' of an enterprise
must be determined in terms of the relevant market in which dominance is
said to exist, A dominant position is defined to mean a position of strength,
enjoyed by an enterprise, in the relevant market, in India, which enables it to
(a) operate independently of competitive forces prevailing in the relevant
market; or (b) affect its competitors or consumers or the relevant market in

its favour.
This definition in turn depends on the definition of relevant market, which
as pointed out earlier, is often the critical factor in determination of an offence
under any of the three areas covered by the Act. Thus, for an abuse of dominance
finding, it is necessary to first find that the enterprise in question occupied a
position of dominance in terms of a particular product market and the
demarcation of the geographic market for that product.
An unfortunate and probably unintended result of the wording of S. 4 of
the Act is that the offence does not depend on a finding of an appreciable
adverse effect on competition, as is the case with anti-competitive agreements
and merger reviews. The only place where AAEC is to be taken into
consideration, when dealing with cases falling under S. 4, is contained in the
factors that the CCI is required to take into consideration when determining
whether an enterprise enjoys a dominant position under S. 19(4) of the Act. S.
19(4)(1) states that the CCI may take into consideration "any relative
advantage, by way of the contribution to the economic development, by the
32

Comity generally refers to the principle that one jurisdiction will extend the courtesy of recognizing
the validity and effect of their legislative, executive, and judicial acts.
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enterprise enjoying a dominant position having or likely to have an appreciable
adverse effect on competition" while coming to a determination of whether
an enterprise enjoys a dominant position. This unhappy wording of S. 4 leads
to the creation of five per se offences, which does not appear to be the intention
of the Raghavan Committee,a leaving the courts with the tricky task of reading
the necessary qualification into the Section.
Once an enterprise is found to occupy a dominant position, it needs to be
shown that it has engaged in any one of the activities listed in Section 4(2) in
order to constitute an offence therein.3 The section is all-comprehensive and
does not permit the inclusion of other kinds of abuses that a dominant
enterprise may undertake. That having been said, the words of the provision
are sufficiently broad to cover any kind of abuse within one or more of its
sub-clauses. In most cases, these abuses would involve the existence of a

3

34

The Report in fact clearly states in Para 3.8 that "Byandlarge, abuse ofdominanceandexclusionary
practiceswill need to be dealt with by the adjudicatingauthorityon the rule of reason basis."
Further, in para 4.5 the Report states that "Keyquestions foradjudicationon abuse ofdominance
could include:
*How will the practice harm competition?
-Will it deter or prevent entry?
*Will it reduce incentives of the firm and its rivals to compete aggressively?
*Will it provide the dominant firm with an additional capacity to raise prices?
*Will it prevent investments in research and innovation?
*Do consumers benefit from lower prices and/or greater product and service availability?" Supra
note 7.
These are to:
(a) directly or indirectly, imposes unfair or discriminatory(i) conditions in purchase or sale of goods or service; or
(ii) prices in purchase or sale (including predatory price) of goods or service
(b) limit or restrict(i) production of goods or provision of services or market therefor; or
(ii) technical or scientific development relating to goods or services to the prejudice of consumers;
(c) indulge in practice or practices resulting in denial of market access in any manner; or
(d) make conclusion of contracts subject to acceptance by other parties of supplementary obligations
which, by their nature or according to commercial usage, have no connection with the subject
of such contracts; or
(e) use its dominant position in one relevant market to enter into, or protect, [an]other relevant
market.
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vertical agreement. In such circumstances, the investigation may fall under
two heads - one for anti-competitive agreements and the other for abuse of
dominance. As the two are separate and distinct offences, an enterprise may
be found to be guilty of both contraventions.
A recent high profile example of an enterprise found abusing its dominant
position is the Microsoft case.s Microsoft was fined £497 million for
infringing the EC Treaty rules on abuse of a dominant market position (Article
82) by leveraging its near monopoly in the market for PC operating systems
onto the markets for work-group server operating systems and for media
players. This conduct hindered innovation in the markets concerned to the
detriment of consumers. To put an end to this abusive behaviour, the
Commission ordered Microsoft to disclose interoperability information,
which would allow non-Microsoft work group servers to achieve full
interoperability with Windows PCs and servers and to offer a version of its
Windows operating system without Windows Media Player. The Court's
ruling confirms that the Commission was right to prohibit Microsoft's anticompetitive conduct which harmed competition to the detriment of
consumers.

VII. Combinations
The third focus area of competition law is that of regulating combinations.
A combination for the purposes of the Competition Act covers three kinds of
transactions: (a) acquisition of shares, voting rights or assets by a person or
enterprise of another; (b) acquiring of control by a person over an enterprise;
and (c) merger or amalgamation between or amongst enterprises,3 when they
cross the threshold limits specified in Section 5, which are:

3s

36

Judgment of the Court of First Instance (Grand Chamber) in Micmsoft Corp.vs EuropeanCommission,
Case T-201/04 (2007), affirming the Commission's Decision of 24.03.2004 relating to a proceeding
under Article 82 of the EC Treaty.
Although the term 'combination' is broader than the term 'merger,' they are often used
interchangeably.

198

THE INDIAN JOURNAL OF INTERNATIONAL ECONOMIC LAW

Group

Geographical

status

coverage

No Group

India
Worldwide

Group

India
Worldwide

[Vol. 1

Determinant

Threshold

Assets

Rs. 1000 crores; or

Turnover:

Rs.3000 crores

Assets:

US$ 500 million including at
least Rs. 500 crores in India; or

Turnover:

US$ 1500 million including at
least Rs. 1500 crores in India

Assets:

Rs.4000 crores or

Turnover:

Rs. 12000 crores

Assets:

US$ 2 billion including at least
Rs. 500 crores in India or

Turnover:

US$ 6 billion including at least
Rs. 1500 crores in India

International practice would suggest that joint ventures that cross the
prescribed thresholds be examined in the same manner as other mergers or
acquisitions. Given the rather flexible notion of what constitutes a 'joint
venture,' it is difficult to generalize in this area. As a general proposition,
however, joint ventures involve some pooling of resources to create a new
business enterprise on a more or less permanent basis. The distinguishing
features of qualifying joint ventures, as opposed to mere collaborative
arrangements, include economic integration of the parties' business activities
(for example, as through a contribution of productive assets to a new business
undertaking), the elimination of competition between the parties in the joint
venture's field of activity through this contribution, and the relative
permanence of the joint business activity."
Where these basic criteria are met, joint venture transactions are often
brought within the general scope of applicable merger review laws by
reference to the fact that the creation of a qualifying joint venture will typically
involve the transfer of voting securities or assets, by reference to the underlyipg
3

Cf Reporton defining MergerTransactionsfor the purposesofMerger Review, availableathttp:/

/www.internationalcompetitionnetwork.org/media/library/conference-6th-moscow_2007/
23ReportonDefiningMergerTransactionsforPurposesofMergerReview.pdf. (Last visited Dec 7,.
2007).
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combination of previously independent businesses, and/or through specific
definitional coverage in the jurisdiction concerned. 8
In 2007, far-reaching amendments were made to the merger provisions
of the Act, namely S. 5 (which defines thresholds), S. 6 (requiring pre-merger
notification to be filed with the CCI), Ss. 29 and 31 (the procedure to be
followed in merger investigations and orders that may be passed by the CCI,
respectively), Until the Competition Amendment Act of 2007, India was one
of only a handful of nations, which included the UK and Australia, where
merger notification was voluntary. In most jurisdictions, parties are required
to compulsorily notify the competition authorities if the proposed merger
crosses the threshold limits specified in their respective laws. The transaction
is then put on hold for a certain period of time, normally 15 to 30 days.
The Amendment Act of 2007 raised quite a furore from the business
community both within and outside India. The primary reasons for this are
three-fold:39
(a) pre-merger notification is now compulsory;
(b) the maximum clearance period for a combination has been increased from
approximatelyO 150 days41 to 210 days;
(c) S. 5 makes it appear that enterprises which cross the threshold in their
own capacity would need to notify the CCI of acquisitions of other
enterprises which may not have any assets or turnover in India.
However, these fears may be allayed by the fact that:
(a) compulsory notification has been working effectively in most
jurisdictions around the world;
38

Id

3

Cf. Clearing Myths Over Merger Regulations (Decmber 2007), available at http://
economictimes.indiatimes.com/EconomyCorporate/VinodDhallClearingmythsover
mergerregulations/articleshow/2661457.cms. (Last visited Dec 1, 2007).
The approximation is due to the fact that no time period is specified in S. 29(1) for the issuance of a
show cause notice. Even after amendment no time has been specified but the maximum period for
the CCI to reach a decision from the date of filing of the notification has been restricted to 210 days.
Section 29 uses the term "days" in sub-sections (1) and (5) whereas the term "working days" in subsections (2), (3), (4) and (6). After amendment however, vide section 6(2A) and 31(11), the maximum
period has been set at 210 daysfrom the date of filing the notification under Section 6.

40

41

200

THE INDIAN JOURNAL OF INTERNATIONAL EcoNomic LAW

[Vol. 1

(b) the period of 210 days is only the maximum period within which the CCI
must pass an order failing which the combination is deemed to have been
approved. The CCI is currently working on framing appropriate
regulations to set a shorter period of 30 - 60 days within which it will
reach its prima facie opinion of whether to go ahead with the
investigation;4 2
(c) the third problem is similarly being sought to be tackled by way of
extending the India-nexus test contained in the S. 5B to require both or at
least two of the parties to the acquisition to have an assets or turnover
base in India.'
How these regulations will pan out is yet to be seen. Merger regulation
is particularly tricky as the authorities attempt to see the future, so to speak,
while making a determination of whether there would be any adverse effect
on competition. The factors that the CCI must take into account whilst
determining whether a combination would have an adverse effect on
competition are specified in S. 20(4) of the Act."' Experience has shown
I Supra note 28.
0

Supra note 39.
* The factors stated are:
(a) actual and potential level of competition through imports in the market;
(b) extent of barriers to entry into the market;
(c) level of combination in the market;
(d) degree of countervailing power in the market;
(e) likelihood that the combination would result in the parties to the combination being able to
significantly and sustainably increase prices or profit margins;
(f) extent of effective competition likely to sustain in a market;
(g) extent to which substitutes are available or are likely to be available in the market;
(h) market share, in the relevant market, of the persons or enterprise in a combination, individually
and as a combination;
(i) likelihood that the combination would result in the removal of a vigorous and effective competitor
or competitors in the market;
(j) nature and extent of vertical integration in the market;
(k) possibility of a failing business;
(1) nature and extent of innovation;
(m) relative advantage, by way of the contribution to the economic development, by any combination
having or likely to have appreciable adverse effect on competition;
(n) whether the benefits of the combination outweigh the adverse impact of the combination, if any.
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however, that the majority of mergers notified are cleared quite quick. In a
few cases however, some mergers are cleared only after detailed enquiry as
can be seen from the recent United States FTC clearance of Google Inc.'s US
$ 3.1 billion acquisition of the internet advertising server and rival
DoubleClick Inc. after an investigation which lasted almost eight months.**
In cases where the authority comes to the conclusion that a proposed merger
would lead to an appreciable adverse effect on competition, it may yet allow
the merger but subject to one of several directions including divestment,
requiring access to essential inputs/facilities, dismantling exclusive
distribution agreements, removing no-competition clauses, imposing price
caps or other restraints on prices, refrain from conduct inhibiting entry, and
so on.46
Mergers are rarely, if ever, completely blocked. Amongst the few mergers
blocked by the European Commission was the proposed merger between
Honeywell Inc. and General Electric Co.47 The Commission argued that the
combination would have resulted in the creation of dominant positions in the
aerospace industry which would have enabled the merged entity to use the
respective market power for the benefit of their other products, thereby
eventually eliminating competition. The merger was blocked completely since
none of the remedies proposed by GE were seen as sufficient to remove the
competition issues identified by the Commission."

VIII. Legal Wrangles
The Act was given presidential assent in January 2003, and the statutory
authority in charge of securing free and fair trade in the country, the CCI, was
4s

46

47

48

Cf http://www.ibls.com/internet-lawnewsportal-view.aspx?s=latestnews&id=1944. (last visited
Dec 18, 2007).The FTC in this instance held a detailed enquiry and arrived at the finding that the
proposed acquisition would not substantially lessen competition in the market. However, on the
other side of the Atlantic, the European Competition Commission is still carrying on its investigation
into this case.
Cf http*//www.luthra.com/Admin/newsletter/Images/L&LTradelawNewsletterVol%202.pdf.
(Last visited Dec 14, 2007).
Cf Case No. COMP/M.2220, availableat ec.europa.eu/comm/competition/mergers/cases/decisions/
m2220_en.pdf . (Last visited Dec 14, 2007)
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set up later that year. However, not soon after the Act was passed with much

excitement and expectation, did it find itself being closely scrutinized by the
Supreme Court of India in the case of Brahm Duttv. Union of India.4 9 The

cause of concern was the Competition Commission .of India (Selection of
Chairperson and Other Members of the Commission) Rules, 2003.
The upshot of the controversy was that the current framework of the Act
read with the Rules allowed the possibility that the chairperson of the CCI, as
well as the selection committee constituted to select the Chairperson of the
CCI could be non-judicial. The Petitioner contended that as the CCI is a body
exercising both regulatory and adjudicatory functions: (a) the Chairperson of
the CCI should be a retired Chief Justice or a judge of the High Court or
Supreme Court, to be nominated by the Chief Justice of India (CJI); (b) all the
judicial members of the CCI should be appointed by the CJI; or (c) the
Chairperson and judicial members be appointed by a selection Committee
that was presided over by the CJI.
During proceedings, the Central Government submitted two affidavits
undertaking that certain amendments would be made to the Act. Very briefly,
the amendment proposed to create an appellate tribunal to hear appeals from
the orders passed by the CCI.s0 Having regard to the affidavits, the Court
declined to pronounce a judgment on the constitutionality of the Rules at that
stage. The writ petition was accordingly disposed off, leaving all the questions
raised open for discussion at the appropriate time.s"

19 AIR 2005 SC 730.
so This, as it turns out, is a well-trodden path. The Securities Exchange Board of India Act which was
passed in 1992 was amended in 1995 whereby the Securities Appellate Tribunal was introduced to
hear appeals from orders passed by SEBI. The Telecom Regulatory Authority of India Act of 1997
was amended in 2000 to introduce the Telecom Disputes Settlement and Appellate Tribunal.
s' The Court did however part with the following comments in Para 6: "We may observe that ifan
expert bodyis to be createdassubmitted on behalfofthe Union ofIndia consistentwith whatissaid
to be the internationalpractice, itmight be appropriatefor the respondentsto considerthe creation
oftwo separatebodies, one with expertisethatis advisoryandregulatoryandthe otheradjudicatory.
This followed up by an appellatebody ascontemplated by the proposedamendment, can go a long
way, in meeting the challengesought to be raisedin this Writ Petition based on the doctrine of
separationofpowers recognised by the Constitution. Any way, itisfor those who areconcerned
with the processofamendment to considerthataspect. It cannotbegainsaidthatthe Commissionas
now contemplated, hasa number ofadjudicatoryfunctions as well."
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IX. Conclusion
After five long years, the Competition Amendment Act 2007 was finally
passed by Parliament in September of that year. As promised, the Competition
Appellate Tribunal was established to hear appeals from decisions of the CCI,
and is currently in the process of being set up. The other significant
amendments incorporated in the Act were in the case of combinations, which
have already been discussed above.
The substantive provisions of the Act are expected to finally come into
force sometime during the middle of 2008. It is hoped that the Competition
Act, with its many new concepts, deterrent penalty provisions, the building
up of a strong competition culture through strict enforcement coupled with
advocacy, will be able to disinfect the markets of anti-competitive practices.

