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IndIa’s InternatIonal Investment 
agreements (IIas) and sustaInable 

development: FrIends or Foes?

Gudrun Monika Zagel*

Abstract The UN Sustainable Development Goals (SDGs) 
prominently stress the importance of foreign investment 
for sustainable development. Yet, International Investment 
Agreements (IIAs) are frequently perceived to impede the 
regulatory powers of host states to adopt the sustainability 
policies necessary to achieve sustainable foreign investment. 
This article analyzes the Indian IIA landscape on its viability 
to support the implementation of the SDGs through promoting 
sustainable foreign investment. It examines to what extent 
traditional Indian IIAs affect the implementation of sustainability 
policies and whether the Indian 2015 Model IIA and subsequent 
IIAs adequately address the adverse impacts of IIAs on India’s 
regulatory sovereignty to implement its SDGs. The article first 
surveys the requirements of the UN 2030 Agenda for achieving 
sustainable development through foreign investment and the 
present mix of traditional and reformed Indian IIAs that provides 
the regulatory framework for India’s sustainability policies. 
Thereafter, it examines how the rules of traditional Indian IIAs 
on the scope of protection, the substantive IIA guarantees, in 
particular, the rules on expropriation and fair and equitable 
treatment, and the rules on investor-state dispute settlement 
(ISDS) impact India’s sustainability policies and whether the 
2015 Model IIA and the subsequently concluded IIAs can 
overcome these concerns.
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I. IntroductIon

Sustainable development is the prevailing paradigm of development in the 21st 
century.1 The UN Agenda 2030 has identified 17 Sustainable Development 
Goals (“SDGs”) and established objectives and targets to realize sustainable 
development that include freedom from hunger, access to water, health care, 
electricity, and education for all.2 To realize the SDGs, foreign investment 
plays an essential role through the creation or financing of sustainable devel-
opment projects, including infrastructure projects, medical facilities, water 
and sewerage systems, power plants, or through the sustainable exploitation 
and use of a state’s natural resources.3 India pursues an ambitious agenda to 
implement the UN 2030 Agenda and the SDGs, and harbours plans for for-
eign investment as one of the means to its realization.4 Yet, whether India’s 
international legal obligations governing the treatment of foreign investment 
are conducive to promoting sustainable foreign investment is a question 
mired in uncertainty.

The main international instruments governing the regulation of foreign 
investment by host states are International Investment Agreements (“IIAs”). 
India has relied on IIAs to promote foreign investment since the early 1990s 
and has concluded more than 80 Bilateral Investment Treaties (“BITs”) or 
Bilateral Investment Protection Agreements (“BIPAs”), and Regional Trade 
Agreements (“RTAs”) that include investment chapters.5

1 UNGA, ‘Transforming our World, The 2030 Agenda for Sustainable Development’ (2015), 
A/Res/70/1 (UN 2030 Agenda), preamble, 3rd recital and paras 2 and 9.

2 UN 2030 Agenda, para 7 and SDGs.
3 UN 2030 Agenda, para 67 and SDGs paras 1(b), 2(a), 7(a), 10(b).
4 Government of India and United Nations, ‘Sustainable Development Framework 2018-

2022’ (United Nations, 2018) <http://digitallibrary.in.one.un.org/PdfViewer.aspx?File-
Name=2298_1.pdf&Resourcekey=2SWHFU2XcUY=> accessed 1 May 2020.

5 Investment Policy Hub, India, <https://investmentpolicy.unctad.org/international-invest-
ment-agreements/countries/96/india> accessed 1 May 2020.



2020 India’s International Investment Agreements (IIAs) 3

The purpose of IIAs is to increase the influx of foreign investment through 
providing protection to foreign investors and their investments. IIAs estab-
lish substantive standards of treatment that host states must grant to foreign 
investors6 and an investor-state dispute settlement (“ISDS”) system that per-
mits foreign investors to challenge host state measures affecting their busi-
ness before arbitral tribunals and to obtain compensation for breaches of 
substantive IIA standards.7 However, the increasing use of ISDS by foreign 
investors to combat host state regulatory measures revealed that IIAs and 
ISDS may unduly affect the regulatory sovereignty of host states to implement 
environmental, social, and other sustainability policies.8 Infamous cases that 
triggered international criticism of IIAs and ISDS include Metalclad Corpn v 
United Mexican States,9 Biwater Gauff (Tanzania) Ltd v United Republic of 
Tanzania,10 Bilcon of Delaware et al v Govt of Canada,11 or Philipp Morris 
v Australia and Uruguay.12 Critics argue that the mere possibility to bring 
ISDS claims against host state measures in the public interest triggers a ‘reg-
ulatory chill’ for sustainability policies. This is because the arbitral tribunals 
can decide about the legality of the host state sustainability measures and 
award indemnification to foreign investors for damages arising from sustain-
ability measures.13 This critique induced a world-wide reform process of IIAs 
and the ISDS system.14

6 For details see Jeswald W. Salacuse, The Law of Investment Treaties (2nd ed, OUP, 2015) 
228-375; Rudolf Dolzer and Margrete Stevens, Bilateral Investment Treaties (Martinus 
Nijhoff, 1995) 56-118 (Dolzer and Stevens).

7 Cf for details Salacuse, 392-435; Dolzer and Stevens, 129-156.
8 See for many Traidcraft (ed), ‘International Investment Agreements under Scrutiny: 

Bilateral Investment Treaties, EU Investment Policy and International Development’ 
(Gateshead, UK, 2015).

9 Metalclad Corpn v United Mexican States (Award, 2000), ICSID Case No ARB(AF)/97/1 
(Metalclad); the case was decided in favor of the investor.

10 Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania (Award, 2008), ICSID Case 
No ARB/05/22 (Biwater); the Tribunal established liability of the host state, but did not 
award damages.

11 Bilcon of Delaware et al v Govt. of Canada, PCA Case No 2009-04 (Bilcon); the case was 
decided in favor of the investor.

12 Philip Morris Asia Ltd v Commonwealth of Australia, UNCITRAL, PCA Case No 2012-
12 (Phillip Morris v Australia); Philip Morris Brand Sàrl, Philip Morris Products SA 
and Abal Hermanos SA v Oriental Republic of Uruguay, (Award, 2016), ICSID Case 
No ARB/10/7 (Phillip Morris v Uruguay). For further references on relevant cases see 
Prabhash Ranjan, Harsha Vardhana Singh, Kevin James and Ramandeep Singh ‘India’s 
Model Bilateral Investment Treaty: Is India Too Risk Averse?’ (Brookings India, Impact 
Series 2018) 5-6 (Ranjan/Singh/James/Singh).

13 For a discussion of the arguments see eg Howard Mann, ‘Reconceptualizing International 
Investment Law: Its Role in Sustainable Development’ (2013) Lewis and Clark Law Review 
17:521-544; Andrew Newcombe, ‘Sustainable Development and Investment Treaty Law’ 
(2007) The Journal of World Investment and Trade 8:357-407.

14 See UNCTAD, UNCTAD’s Reform Package for the International Investment Regime 
(2018 edition), <https://investmentpolicy.unctad.org/publications/1190/unctad-s-re-
form-package-for-the-international-investment-regime-2018-edition-> accessed 1 May 
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In India, controversies on IIAs only started when India lost its first invest-
ment dispute.15 Although the White Industries case16 did not affect sustain-
ability measures of the Indian government, but rather dealt with delays in 
the Indian judicial system, India experienced the potential adverse effects of 
its traditional IIAs on the regulatory sovereignty of India as a host state of 
foreign investors. In the wake of White Industries and several other pending 
cases,17 India started a comprehensive reform process of its IIA policy and 
adopted a new Model IIA in 2015.18 This has served as a basis for India’s 
IIAs since that year on. But while the 2015 Model IIA contains numerous 
elements to clarify the content of the IIA provisions and improve the bal-
ance between investor and host state interests, it triggered controversies on 
whether it is feasible to attract foreign investment, or whether it instead con-
stitutes an instrument to scare off foreign investors as the host state right to 
regulate is perceived to be overstated.19 A question that appears not to have 
been at the center of attention during the negotiations of the 2015 Model IIA 
and the following discussions is, whether and to what extent the 2015 Model 
IIA and the Indian IIA landscape today are equipped to promote sustainable 
foreign investment in the spirit of the SDGs.

The purpose of this article is to analyze the Indian IIAs on their viability 
to encourage the implementation of the SDGs and to promote the neces-
sary sustainable foreign investment. It examines to what extent the tradi-
tional Indian IIAs challenge the implementation of sustainability policies 

2020; UNCITRAL WG III on Investor-State Dispute Settlement Reform, <https://uncitral.
un.org/en/working_groups/3/investor-state> accessed 1 May 2020.

15 For the lack of debate before 2011 see Prabhash Ranjan and Pushkar Anand, ‘The 2016 
Model Indian Bilateral Investment Treaty: A Critical Deconstruction’ (2017) Northwestern 
Journal of International Law &Business 38:12-13.

16 White Industries Australia Ltd v Republic of India, Final Award (30 Nov. 2011), <https://
investmentpolicy.unctad.org/investment-dispute-settlement/cases/378/white-indus-
tries-v-india> accessed 1 May 2020 (White Industries).

17 See <https://investmentpolicy.unctad.org/investment-dispute-settlement/country/96/india/
respondent> accessed 1 May 2020.

18 Model Text for the Indian Bilateral Investment Treaty, 28 Dec. 2015, <https://investment-
policy.unctad.org/international-investment-agreements/treaty-files/3560/download> and 
<https://dea.gov.in/sites/default/files/ModelBIT_Annex_0.pdf> both accessed 1 May 2020 
(2015 Model IIA).

19 Cf for many James J Nedumpara, ‘India’s Trade and Investment Agreements: Striking a 
Balance between Investor Protection Rights and Development Concerns’ in Fabio Morosini 
and Michelle Ratton Sanchez Badin (eds), Reconceptualizing International Investment Law 
from the Global South (Cambridge University Press 2017), 146-187; Aniruddha Rajput, 
Protection of Foreign Investment in India and Investment Treaty Arbitration (Wolters 
Kluwer 2018); Ranjan and Anand (2017), 1-54; Ranjan/Singh/James/Singh; Kavakjit 
Singh, ‘An Analysis of India’s New Model Bilateral Investment Treaty’ in Kavaljit Singh 
and Burghard Ilge (eds), Rethinking Bilateral Investment Treaties: Critical Issues and 
Policy Choices (Both Ends, Somo 2018) 81-100.
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and whether and to what extent the 2015 Model IIA and subsequent IIAs are 
suitable to promote sustainable foreign investment.

Part I looks at the requirements of the UN 2030 Agenda for achieving 
sustainable development through foreign investment and surveys the present 
Indian IIA landscape that provides the regulatory framework for India’s sus-
tainability policies. Parts II-IV examine how traditional Indian IIAs affect 
India’s sustainability policies and whether the 2015 Model IIA can over-
come these concerns: Part II analyzes how the overall focus and the scope of 
protection of Indian IIAs relate to sustainability measures; Part III looks at 
the substantive guarantees of IIAs governing sustainability measures, with 
a special focus on the rules on expropriation and fair and equitable treat-
ment (“FET”); Part IV examines the rules on ISDS impacting sustainability 
measures, with an emphasis on the host state influence, procedural rules, 
and remedies. The conclusions discuss the remaining challenges of the 2015 
Model IIA in light of sustainable foreign investment and provide further 
suggestions for reform.

II. the lInkages between IndIan IIas and sustaInable 
development

A. The Concept of Sustainable Development

Sustainable development is currently the predominant objective of interna-
tional economic policy.20 The notion of “sustainable development” has been 
constantly evolving since it was first conceptualized in the 1987 “Brundtland 
Report”,21 and formally taken up in the 1992 Rio Declaration on Environment 
and Development.22 While sustainable development initially mainly aimed 
at converging economic development and environmental protection,23 sus-
tainable development today consists of three dimensions - economic growth, 

20 Cf UN 2030 Agenda, paras 2 and 9.
21 World Commission on Environment and Development, ‘Our Common Future’ (1987), 

UNGA Doc A/42/427, para 27; for the further development of the notion “sustainable devel-
opment” see Markus Gehring and Andrew Newcombe, ‘An Introduction to Sustainable 
Development in World Investment Law’ in Marie-Claire Cordonier Segger, Markus W. 
Gehring and Andrew Newcombe (eds), Sustainable Development in World Investment 
Law (Wolters Kluwer 2011) 3-11, 6; Marie-Claire Cordonier Segger and Ashfaq Khalfan, 
‘Origins of the Concept of Sustainable Development’ in Marie-Claire Cordonier Segger and 
Ashfaq Khalfan (eds), Sustainable Development Law: Principles, Practices, & Prospects 
(Oxford University Press 2004) 15-43, 15 (Condonier Segger and Khalfan).

22 UN General Assembly, Rio Declaration on Environment and Development (1992) A/
CONF.151/26 (vol I).

23 Cf UN General Assembly, Rio Declaration on Environment and Development (1992) A/
CONF.151/26 (vol I).
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social inclusion, and environmental protection - with a view to eradicating 
poverty in all its forms.24 The UN 2030 Agenda on Sustainable Development 
and the enshrined 17 SDGs25 are the latest step in the efforts to realize sus-
tainable development.26

The UN Agenda 2030 establishes a wide range of objectives and targets 
to achieve sustainable development. To promote environmental protection, 
states shall pursue comprehensive environmental policies and measures to 
ensure that economic development does not cause the degradation of the 
environment.27 Likewise, states must adopt extensive health, educational, 
and other social policies to facilitate social well-being for all peoples.28 To 
implement the SDGs, the UN Agenda 2030 gives nation states a wide margin 
of discretion. Implementing measures include the creation of the necessary 
infrastructure such as energy projects, water and sewerage systems, trans-
portation networks and public transportation systems, medical facilities, 
or schools.29 Also, the sustainable exploitation of natural resources and the 
creation of jobs contributes to the realization of the UNSDGs.30 Moreover, 
states must create a national and international legal and policy framework 
conducive to achieving the SDGs31 which includes legislative and administra-
tive measures to ensure that economic projects comply with the environmen-
tal and social policies of the host state. India has established the first set of 
priorities in realizing the SDGs in a framework program to be accomplished 
by 2022.32

The UN 2030 Agenda requires not only nation states, but all relevant 
stakeholders to cooperate on the realization of sustainable development33 and 
expressly stresses the role of foreign investment.34 Also, India relies strongly 
on foreign investment to implement the SDGs.35 But only sustainable foreign 
investment, that is foreign investment that is not only economically feasible 

24 UN 2030 Agenda (2015), preamble, 3rd recital; UN 2030 Agenda, paras 2 and 9; see also 
UN General Assembly, Rio+20 Declaration ‘The Future We Want’ (2012) A/RES/66/288, 
paras 3 and 4; for a discussion see Cordonier Segger and Khalfan, 15.

25 UN 2030 Agenda (2015), paras 54 ff; for details see UN, 17 Goals to Transform Our World 
<https://www.un.org/sustainabledevelopment/> accessed 1 May 2020.

26 See UN 2030 Agenda (2015), para 16.
27 Eg UN 2030 Agenda (2015), SDGs 13, 14, 15.
28 Eg UN 2030 Agenda, SDGs 2, 3, 4, 6.
29 See UN 2030 Agenda, SDGs 2, 3, 4, 6, 7.
30 UN 2030 Agenda, paras 9 and 33 and SDGs 8, 9, 12.2 and 14.
31 UN 2030 Agenda, para 63 and SDG 1(b).
32 See reference in n 4.
33 UN Agenda 2030, paras 39-46.
34 See UN 2030 Agenda, paras 28, 41 and 67 and SDGs 1(b), 2(a), 7(a), 10(b), 17.3 and 17.5.
35 India and UN (n 4), 57; see also Voluntary National Review of India’s Sustainable 

Development Goals 2017, <https://sustainabledevelopment.un.org/memberstates/india> 
accessed 1 May 2020.
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but also respects the sustainability policies of the host state,36 can make a 
positive contribution. Therefore, the UN 2030 Agenda suggests that nation 
states adopt a legal framework conducive to sustainable foreign investment.37 
However, while the determination of emission standards, the establishment 
of protected areas,38 the regulation of water prices39 or the raise of minimum 
wages40 may be required to realize the SDGs, such sustainability measures 
must - if affecting foreign investors - comply with India’s IIA obligations to 
prevent India’s responsibility towards foreign investors.41

B. The Indian IIA Landscape governing India’s Sustainability 
Policies

India is one of the first destinations for foreign investment worldwide.42 
Foreign investment has played an important role in developing India’s econ-
omy since its independence in 1948.43 While India initially relied on export 
substitution and development through debt,44 it liberalized its economy 
at the beginning of the 1990s and started to rely on Bilateral Investment 
Treaties (BITs) to promote the influx of foreign investment since the early 
1990s.45 The first BIT was the BIT India-United Kingdom 1994.46 Based on 

36 Karl Sauvant and Howard Mann, ‘Towards an Indicative List of FDI Sustainability 
Characteristics’ (International Center for Trade and Development, World Economic Forum 
2017), 2.

37 Cf UN 2030 Agenda, SDGs 1.b., 17.3 and 17.5.
38 This question was at issue in eg Compañia del Desarrollo de Santa Elena SA v Republic 

of Costa Rica (Award, 2000) ICSID Case No ARB/96/1 (Sta Elena) or in Cortec Mining 
Kenya Ltd, Cortec (Pty) Ltd and Stirling Capital Ltd v Republic of Kenya, (Award, 2018) 
ICSID Case No ARB/15/29 (Cortec).

39 Eg Biwater.
40 Veolia Propreté v Arab Republic of Egypt (Award, 2018) ICSID Case No ARB/12/15) 

(Veolia).
41 Cf ADC Affiliate Limited and ADC & ADMC Management Ltd v Republic of Hungary, 

(Award, 2006) ICSID Case No ARB/03/16 (ADC) [423f]; Técnicas Medioambientales 
Tecmed v United Mexican States (Award, 2003) ICSID Case No ARB(AF)/00/2 (Tecmed) 
[120f].

42 Rajput, 2; Ranjan/Singh/James/Singh, 14.
43 Rajput, 9-10; Nedumpara, 195.
44 Rajput, 9-26.
45 Rajput, 26-30.
46 Agreement between the Government of the United Kingdom of Great Britain and Northern 

Ireland and the Government of the Republic of India for the Promotion and Protection 
of Investments, London 14 March 1994, in force 6 January 1995, India Treaty Series No 
27 (1995) (BIT India-United Kingdom (1994)); all IIAs cited are available at <https://
investmentpolicy.unctad.org/international-investment-agreements/countries/96/india?-
type=bits> accessed 1 May 2020.



8 The IndIan Journal of InTernaTIonal economIc law Vol. XII

its 1993 Model BIT,47 and its 2003 Model BIT,48 India concluded over 80 
IIAs to promote foreign investment through granting protection for foreign 
investors and their businesses.49 The structure and regulatory areas of these 
early Indian IIAs are largely similar and follow the general structure of tra-
ditional European IIAs.50

Traditional Indian IIAs comprise three areas of regulation. First, they 
determine the scope of protection of the IIA by defining investors and invest-
ments that are protected by the substantive and procedural guarantees of the 
BIT.51 Second, they establish substantive standards of treatment that India 
as a host state must observe concerning legally admitted foreign investors 
and their investments. These standards apply to all conduct of India as a 
host state that affects foreign investors and their investments, i.e. legislative 
acts, administrative acts, court decisions, and factual conduct attributable 
to the host state.52 The most critical standards for sustainable development 
measures are the rules on expropriation53 and FET.54 If a sustainability meas-

47 This BIT is not publicly available, but reportedly closely resembles the first Indian BIT 
concluded with the UK, see Rajput, 27.

48 See 2003 Indian Model Text of BIPA, <https://investmentpolicy.unctad.org/interna-
tional-investment-agreements/treaty-files/2871/download> accessed 1 May 2020 (2003 
Model BIT). For a survey of its content see Anujay Shrivastava and Kaustubh Kapoor, 
‘Significance of International Investment Arbitration in India’s Efforts Toward Instituting 
a Robust Regulatory Regime’ (2019) Indian Journal of International Economic Law XI:82-
111, 84-86 (Shrivastava and Kapoor).

49 For the IIA policy during that period see Rajput, 26-30; for Indian IIAs concluded during 
that time see <https://investmentpolicy.unctad.org/international-investment-agreements/
countries/96/india?type=bits> accessed 1 May 2020.

50 See Shrivastava and Kapoor, 84-86; Prabhash Ranjan, ‘India’s Bilateral Investment Treaty 
Programme – Past, Present, Future’ in Kavaljit Singh and Burghard Ilge (eds), Rethinking 
Bilateral Investment Treaties: Critical Issues and Policy Choices (Both Ends, Somo 2018), 
101-112, 103-106; for the content of traditional IIAs generally see Salacuse, 141-154; for a 
general overview of traditional BITs see Dolzer and Stevens.

51 Eg 2003 Model BIT, arts 1 and 2; BIT India-United Kingdom, arts 1 and 2; BIT India-
Philippines, arts 1 and 2; cf generally Salacuse, 174-212; Dolzer and Stevens, 25-47; Katia 
Yannaca-Small and Dimitrios Katsikis, ‘The Meaning of Investment in Investment Treaty 
Arbitration’ in Katia Yannaca-Small (ed), Arbitration under International Investment 
Agreements. A Guide to Key Issues (2nd edn, Oxford University Press 2018), 266-301, 
11.06-11.09.

52 Eg Dolzer and Stevens, 58.
53 Cf eg 2003 Model BIT, art 5; BIT India-United Kingdom, art 5, BIT India-Philippines, art 

5; for details Dolzer and Stevens, 97; Rudolf Dolzer and Christoph Schreuer, Principles of 
International Investment Law (2nd edn, Oxford University Press 2012) 98-117; Salacuse, 
313-357; for an in-depth discussion see ch 3.b.

54 Cf 2003 Model BIT, art 3(2); BIT India-United Kingdom, art 3(2), BIT India-Philippines, 
arts III.2 and IV.1; for details Dolzer and Schreuer, 58-60; Salacuse, 241-269; Katia 
Yannaca-Small, ‘Fair and Equitable Treatment. Have its Contours Fully Evolved?’ in Katia 
Yannaca-Small (ed), Arbitration under International Investment Agreements. A Guide to 
Key Issues (2nd edn, Oxford University Press 2018) (Yannaca-Small, Fair and Equitable 
Treatment), 501-531, 20.01-20.105; Marc Jacob and Stephan Schill, ‘Fair and Equitable 
Treatment: Content, Practice, Method’ in Marc Bungenberg, Jörn Griebel, Stephan Hobe 
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ure substantially impacts the property of foreign investors or its use, it may 
constitute a compensable expropriation.55 If the measure does not amount 
to expropriation, it may still conflict with the FET standard, which regu-
lates the manner in which host states treat foreign investors.56 It protects 
the foreign investors’ legitimate expectations in a stable legal framework57 
and may be violated if sustainability policies involving a change of the legal 
framework or administrative practices in the host state affect the foreign 
investors’ business. Third, IIAs generally establish an ISDS mechanism that 
permits foreign investors to enforce the substantive IIA guarantees against 
the host state through international arbitration and obtain indemnification 
for damages resulting from host state measures in breach of substantive IIA 
obligations.58

While the traditional IIAs intend to promote foreign investment and 
economic development, they have been increasingly criticized for their con-
ceivable adverse effects on the host state’s regulatory sovereignty generally 
and the implementation of the SDGs in particular.59 Foreign investors have 
repeatedly challenged sustainability policies of host states affecting their 
businesses as violating their rights under IIAs,60 and arbitral tribunals have 
awarded compensation if they considered the measures to constitute a breach 
of the substantive IIA standards.61 Problematic is that the lean provisions of 
traditional IIAs give arbitral tribunals wide discretion to interpret the scope 
of protection of IIAs and the substantive and procedural rights of foreign 

and August Reinisch (eds), International Investment Law (Beck, Hart, Nomos 2015), 700-
763; see for an in-depth discussion ch 3.c.

55 Eg Biwater, [451-452]; Metalclad, [102-113]; Tecmed, [115]; Glamis Gold, Ltd v United 
States of America, UNCITRAL Award, 8 June 2009 (Glamis), [357]; for further dis-
cussion see Katia Yannaca-Small, ‘Indirect Expropriation and the Right to Regulate’ in 
Katia Yannaca-Small (ed), Arbitration under International Investment Agreements. A 
Guide to Key Issues (2nd edn, Oxford University Press 2018) (Yannaca-Small, Indirect 
Expropriation), 562-593, 22.49-22.118.

56 Cf eg El Paso Energy International Co v Argentine Republic, (Award, 2011), ICSID Case 
No ARB/03/15) (El Paso), [227].

57 Cf for relevant case-law Yannaca-Small, Fair and Equitable Treatment, 22.52-22.70.
58 Cf 2003 Model BIT, art 9; BIT India-United Kingdom, art 9, BIT India-Philippines, 

art IX; see generally Dolzer and Stevens, 119-164; Dolzer and Schreuer, 235; Salacuse, 
411; Michael Waibel, ‘Investment Arbitration: Jurisdiction and Admissibility’ in Marc 
Bungenberg, Jörn Griebel, Stephan Hobe and August Reinisch (eds), International 
Investment Law (Beck, Hart, Nomos 2015), 1212-1287; Ucheora Onwuamaegbu, 
‘International Investment Dispute Settlement Mechanisms’ in Katia Yannaca-Small (ed), 
Arbitration under International Investment Agreements. A Guide to Key Issues (2nd edn, 
Oxford University Press 2018), 57-80, 3.01-3.86; for an in-depth discussion see ch 4.

59 Mann, 532-535; Newcombe, 464-467.
60 Eg Philip Morris; Urbaser SA and Consorcio de Aguas Bilbao Biskaia, Bilbao Biskaia Ur 

Partzuergoa v Argentine Republic (Award, 2016) ICSID Case No ARB/07/26 (Urbaser); 
Biwater; Cortec.

61 Bilcon; Metalclad.
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investors. As traditional IIAs merely focus on the promotion and protec-
tion of foreign investment but do provide guidance to arbitral tribunals to 
consider other host state’s interest, such as the implementation of the SDGs, 
it is uncertain whether and how arbitral tribunals take into account sus-
tainable development in the application and interpretation of IIA provisions. 
Accordingly, the outcome of a case involving sustainability policies and the 
amount of compensation is hardly predictable, which implies that host states 
do not know the possible ‘costs’ of their sustainability measures. Although 
foreign investors did not win all cases involving sustainable development 
questions,62 the mere possibility to challenge sustainability measures is said 
to scare off host states from adopting environmental or social measures nec-
essary to implement their SDGs.

While the world-wide critique on the IIAs and the ISDS system arose in 
the early 2000s, India’s enthusiasm for IIAs only changed when India lost 
its first ISDS case in 2011.63 The case that eventually induced a fundamental 
change of India’s IIA policy was the White Industries case.64 The dispute 
between an Australian investor and an Indian state coal company arose 
from the severe delay in the enforcement of an arbitral award in India and 
is a good example of the surprises that may come with an IIA. The tribu-
nal found that India’s slow enforcement of an arbitral award constituted a 
breach of the right to an effective remedy,65 and required India to pay over 
AU$4 million in compensation to the Australian company.66 While the case 
did not affect India’s sustainability policies, it nevertheless showed the pow-
ers of the IIA and ISDS system to challenge the regulatory sovereignty of host 
states and the conceivable perils of IIAs for the implementation of national 
public policy interests.

In the wake of the White Industries case, India started to draft a new 
Model IIA to remedy the shortcomings of its traditional IIAs. The Indian 
Model IIA was adopted in December 2015.67 The aim of the Model IIA was 
to strengthen the host state powers to regulate and to clarify the lean IIA 
provisions to limit the interpretative discretion of arbitral tribunals. It closely 
follows the traditional pattern of IIAs, that is the scope of application, sub-
stantive provisions, and dispute settlement, however, with modified provi-
sions: it deleted or reformulated critical IIA provisions, such as the rules on 
expropriation and FET, and restated the host state’s right to regulate and 

62 Eg Cortec; Philip Morris.
63 Rajput, 29; Ranjan/Singh/James/Singh, 8-10; for the lack of debate before the White 

Industries case see Ranjan and Anand, 12-13.
64 For details see Shrivastava and Kapoor, 103-105.
65 White Industries, [11.4.16-11.4.20].
66 See White Industries, [16.1.1].
67 See reference in n 18.
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corresponding investor obligations.68 Also, the ISDS system provides for the 
more extensive influence of host states and aims at preventing the abuse of 
the system.69 While the 2015 Model IIA was strongly criticized as being too 
host state-friendly and, as a consequence, for scaring investors off,70 it has 
served as the basis for India’s IIA policy since its adoption.

Based on the new 2015 Model IIA, India has reformed its IIAs. It termi-
nated all existing traditional IIA to the extent possible71 and started negoti-
ating new IIAs based on the 2015 Model IIA. For traditional IIA that could 
not be terminated, as their initial duration was not over, India aimed at 
negotiating Joint Interpretative Declarations (“JIDs”) until termination was 
possible.72 These instruments are inspired by the content of the 2015 Model 
IIA and provide guidance for interpreting the traditional IIA provisions.73 
But while India succeeded in negotiating such declarations in the case of 
Bangladesh and Colombia,74 many contracting parties of other IIAs refused 
to accept this declaration.75 Additionally, India has concluded several mod-
ern IIAs that were negotiated based on the 2015 Model IIA.76 Yet, India has 
not always succeeded in implementing all of its 2015 Model IIA provisions: 
while the BIT India-Belarus by and large copies the Indian 2015 Model IIA, 
the BIT India-Brazil is strongly influenced by the Brazilian Model BIT.77 As 
a result of the ongoing reforms, India today is bound by a mix of traditional 

68 Cf for details and discussion Shrivastava and Kapoor, 88-92; Grant Hanessian and Kabir 
Duggal, ‘The 2015 Indian Model BIT: Is This the Change the World Wishes to See’(2016) 
ICSID Review - Foreign Investment Law Journal 30:729-740; and references in n19.

69 For details see chs 2-4.
70 See Ranjan and Anand, 51-54.
71 See <https://investmentpolicy.unctad.org/international-investment-agreements/coun-

tries/96/india?type=bits> accessed 1 May 2020, and <https://dea.gov.in/bipa> accessed 1 
May 2020.

72 See Nicolas Peacock and Joseph Nihal, ‘Mixed Messages to Investors as India Quietly 
Terminates Bilateral Investment Treaties with 58 Countries’ (16 March 2017) <https://
hsfnotes.com/arbitration/2017/03/16/mixed-messages-to-investors-as-india-quietly-termi-
nates-bilateral-investment-treaties-with-58-countries/> accessed 1 May 2020; Shrivastava 
and Kapoor, 92; see for the state of affairs <https://dea.gov.in/bipa?page=8> accessed1 
May 2020.

73 See Shrivastava and Kapoor, 92-96.
74 Joint Interpretative Note on the Agreement between the Government of the Republic 

of India and the Government of the People’s Republic of Bangladesh for the Promotion 
and Protection of Investments <https://dea.gov.in/sites/default/files/JIN%20with%20
Bangladesh.pdf> accessed 1 May 2020; Joint Interpretative Declaration between the 
Republic of India and the Republic of Colombia <https://dea.gov.in/sites/default/files/
JID%20with%20Colombia.pdf> accessed 1 May 2020.

75 Cf Shrivastava and Kapoor, 96-97.
76 BIT India-Belarus, BIT India- Kyrgyz Republic, and BIT India-Brazil.
77 2015 Brazil Model BIT, <https://investmentpolicy.unctad.org/international-invest-

ment-agreements/treaty-files/4786/download> accessed 1 May 2020.
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and modern IIA obligations: whereas the modern IIAs await ratification,78 
there are still some traditional IIAs that could not be terminated,79 or 
amended by a JID. Others are terminated but continue to be effective due to 
sunset clauses.80 In sum, the Indian IIA legal framework, as it stands today, 
is diverse and still exposes India’s regulatory sovereignty to a considerable 
risk of investment claims based on traditional IIAs.

In addition to the critical provisions in the still applicable traditional IIAs, 
it is also uncertain, to what extent the 2015 Model IIA and the modern IIAs 
based on the 2015 Model IIA are conducive to implementing India’s SDGs. 
The main focus of India’s IIA reform was to create an instrument that rein-
forces the host state’s powers to regulate and balance them with the interests 
in investment promotion and protection. The 2015 Model IIA reflects India’s 
adverse experience with ISDS in the White Industries case, as the removal 
of the Most-Favored-Nation (“MFN”) clause or the limited access to ISDS 
indicates. Sustainable development, however, appears not to have played a 
central role in the reforms. While the 2015 Model IIA and all IIAs concluded 
based on the Model IIA contain a reference to sustainable development in 
the preamble,81 it is uncertain whether the substantive and procedural IIA 
provisions provide sufficient guidance to arbitral tribunals on how to take 
sustainable development aspects into account and make the result of arbitral 
awards on sustainability-related cases better predictable for host states.

The following chapters will analyze the challenges of the remaining tradi-
tional IIAs for India’s sustainable development policies and examine whether 
the 2015 Model IIA and the subsequently negotiated IIAs sufficiently 
addressed the pitfalls of traditional IIAs with a view to reconcile investment 
protection and sustainable development. IIA rules that particularly affect the 
sustainability policies of host states are the scope of application of IIAs, the 
substantive rules of expropriation and FET, and the ISDS rules including the 
rules on pecuniary remedies in case of breach of substantive IIA obligations.

78 See <https://investmentpolicy.unctad.org/international-investment-agreements/coun-
tries/96/india> accessed 1 May 2020.

79 BIT India-Mozambique and BIT India-Lithuania; for further reference see <https://invest-
mentpolicy.unctad.org/international-investment-agreements/countries/96/india> accessed 
1 May 2020.

80 Eg BIT India-United Kingdom, which was terminated on 22 March 2017, but remains 
effective for covered investors and investments for another 15 years, i.e. until 2032, see BIT 
India-United Kingdom, art 15.

81 2015 Model IIA, preamble, 2nd recital.



2020 India’s International Investment Agreements (IIAs) 13

III. the scope oF protectIon oF IIas

A. Shifting the Purpose of IIAs from Investment Protection 
to the Promotion of Sustainable Foreign Investment

The object and purpose of the traditional Indian IIAs typically only focus on 
the promotion of economic cooperation and increasing economic develop-
ment.82 For instance, the BIT India-United Kingdom states as its objective in 
the preamble that the BIT shall promote foreign investment and prosperity 
in the contracting parties.83 Similarly, the BIT India-Philippines and the BIT 
India-Mozambique focus merely on economic cooperation.84 Other objec-
tives, such as the promotion of social well-being, environmentally sound 
foreign investment, or other sustainable development aspects are typically 
not mentioned. Likewise, a reference to the host state’s right to regulate or 
to investor obligations to contribute to sustainable development is lacking 
in traditional Indian IIAs. Although the preambles do not establish bind-
ing treaty obligations, the sole focus on economic growth is problematic for 
achieving sustainable foreign investment, as Art 31(1) Vienna Convention on 
the Law of Treaties (VCLT) provides that the object and purpose established 
in the preamble inform the application and interpretation of treaty obliga-
tions, and arbitral tribunals have frequently resorted to the preambles of 
IIAs to apply and interpret IIA provisions.85

As traditional IIAs typically contain lean provisions that give arbitral tri-
bunals a wide margin of discretion, the object and purpose of an IIA play 
an essential role in guiding arbitral tribunals on how to apply and interpret 
the IIA provisions. But as the preambles of traditional IIAs mainly focus on 
economic prosperity, arbitral tribunals will likely interpret IIA provisions on 
the scope of application, substantive protection standards, and ISDS proce-
dure in the light of promoting economic growth. As a result, host state reg-
ulatory measures are likely to be interpreted in an investor-friendly manner 
rather than in a manner that takes into account the sustainability aims of the 
host state, and arbitral tribunals may establish a violation of IIA standards 
by the host state,86 and at times even require host states to compensate the 

82 Cf generally Dolzer and Stevens, 20-25.
83 BIT India-United Kingdom, preamble, 2nd and 3rd recital.
84 BIT India-Philippines, 2nd-4th recital.
85 Vienna Convention on the Law of Treaties (signed 23 May 1969, entered into force 27 Jan. 

1980), 1155 UNTS 331, art 31; cf also Dolzer and Schreuer, 29-30; for relevant case-law 
see eg Siemens AG v Argentine Republic (Decision on jurisdiction, 2004), ICSID Case No 
ARB/02/8 (Siemens), [81]; S.D. Myers Inc v Govt. of Canada (1st Partial Award (Merits), 
2000) UNCITRAL (Myers), [220f].

86 Cf eg Biwater, Urbaser, and references in FN 87.
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foreign investor for sustainability measures.87 Accordingly, the mere focus of 
traditional IIAs on economic growth possibly encourages arbitral tribunals 
to neglect the sustainable development aspects of host state measures when 
applying and interpreting IIA provisions.

To direct arbitral tribunals to a sustainable development-friendly interpre-
tation of IIA provisions, it is essential that IIAs incorporate the purpose of 
investment promotion and protection and the purpose of sustainable devel-
opment and related host state and investor rights and obligations into their 
objectives. These elements shift the object and purpose of BITs from the 
mere promotion of economic development to the promotion of sustainable 
foreign investment. The 2015 Model IIA complements in its preamble the 
treaty purpose of achieving economic prosperity with both the promotion of 
sustainable development and the host state’s right to regulate foreign invest-
ment in accordance with its laws and policies.88 Moreover, the substantive 
Model IIA provisions reinforce the host state’s right to take measures in the 
public interest89 and even introduce investor obligations to comply with the 
host state law.90 Both elements are essential for the implementation of the 
SDGs.91 But while the shift to promoting sustainable foreign investment is 
an important first step to guide arbitral tribunals to interpret the IIA rules in 
the light of sustainable development, it is questionable, whether the amend-
ments in the 2015 Model IIA are sufficient to ensure that modern Indian IIAs 
facilitate sustainable foreign investment.

A critical aspect is that a mere reference to sustainable development and 
the host state’s right to regulate in the preamble does not guarantee that 
arbitral tribunals will take into account sustainable development aspects in 
the application and interpretation of the IIA. Although arbitral tribunals 
are required to apply the methods of interpretation codified in Art 31(1) 
VCLT in good faith, the rule provides flexibility for the interpreter to choose 
the most suitable means of interpretation, namely, whether to interpret the 
substantive IIA provisions in the light of the object and purpose of sustain-
able development, or whether to resort to another method of treaty inter-
pretation.92 Therefore, the mere reference to sustainable development in the 

87 Cf for many examples Sta Elena and Tecmed.
88 2015 Model IIA, preamble, 2nd and 3rd recital; see also BIT India-Belarus, preamble, 

2nd and 3rd recital, BIT India-Kyrgyz Republic, preamble, 2nd and 3rd recital; BIT India-
Brazil, preamble, 3rd and 4th recital.

89 2015 Model IIA, art 5.5 and art 23.
90 2015 Model IIA, art 11.
91 Cf UN 2030 Agenda, paras 28, 41 and 67.
92 Cf Robert Jennings and Arthur Watts (eds), Oppenheim’s International Law, Volume 1: 

Peace (Longman 1992), 1270 with further reference; Oliver Dörr, ‘Article 31’ in Oliver 
Dörr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties (2nd ed, 
Springer 2018), 559-616, 560, para 2.
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preamble of the IIA may not be sufficient to ensure a sustainable develop-
ment-friendly interpretation of the reformed IIA. In fact, in the light of the 
uncertainties arising from the flexible and constantly evolving concept of 
sustainable development,93 arbitral tribunals may even be inclined to reject 
the application of sustainable development instead of getting caught up in 
the controversies on the scope and content of sustainable development-re-
lated obligations.94

Another problem is that even if arbitral tribunals take into account the 
treaty purpose of sustainable development and the related host state and 
investor obligations, the 2015 Model IIA does not direct arbitral tribunals 
on how to take sustainable development into account. Compared to other 
reformed IIAs that enshrine several references to sustainable development- 
related issues in the substantive IIA provisions,95 the 2015 Model IIA lacks 
clarification on the content, mode, and legal effects of sustainable devel-
opment on the other IIA provisions. As the content of sustainable develop-
ment is vague and controversial,96 it gives arbitral tribunals an undesirable 
wide margin of discretion to interpret the term, which creates uncertainty as 
to which elements of sustainable development arbitral tribunals will apply. 
Likewise, the mode of integrating sustainable development in the substantive 
treaty provisions is unclear, as the term sustainable development is only men-
tioned in the preamble, but nowhere in the treaty provisions, which means 
that arbitral tribunals are not guided on how and to what extent to consider 
sustainable development in applying and interpreting the IIA provisions. 
Finally, the legal effects of sustainable development on the substantive treaty 
provisions are not addressed, which implies that arbitral tribunals are not 

93 For the development of the notion of sustainable development see Gehring and Newcombe, 
6; Marie-Claire Cordonier Segger and Andrew Newcombe ‘An Integrated Agenda for 
Sustainable Development in International Investment Law’ in Marie-Claire Cordonier 
Segger, Markus W. Gehring and Andrew Newcombe (eds), Sustainable Development in 
World Investment Law (Wolters Kluwer 2011), 100-142, 104; Tarcisio Gazzini, ‘Bilateral 
Investment Treaties and Sustainable Development’ (2014) The Journal of World Investment 
and Trade 15:929-963, 930; for relevant legal sources see International Law Association, 
Sydney Conference (2018), Role of International Law in Sustainable Natural Resource 
Management for Development, 4.

94 See Moshe Hirsch, ‘Investment Tribunals and Human Rights: Divergent Paths’ in Pierre-
Marie Dupuy, Ernst-Ulrich Petersmann and Francesco Francioni (eds), Human Rights in 
International Investment Law and Arbitration (Oxford University Press 2009), 97-114, 
112-113; cf eg Urbaser, where the Tribunal refused to engage in examination of human 
rights, whose content is equally controversial, for details see Simon Burger, ‘Urbaser v 
Argentina’, MPEPIL (2020, forthcoming), para 25 and paras 42-47.

95 Eg Reciprocal Investment Promotion and Protection Agreement between the Government 
of the Kingdom of Morocco and the Government of the Federal Republic of Nigeria (signed 
3 December 2016, not in force) (BIT Morocco-Nigeria); see also IISD Model Agreement on 
Investment for Sustainable Development (2005) <https://www.iisd.org/pdf/2005/invest-
ment_model_int_agreement.pdf.> accessed 1 May 2020.

96 For the development of the notion sustainable development see ch 1 (a).
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guided on the desired impacts of sustainable development on the legal rights 
and obligations conferred by IIAs on investors and host states. For instance, 
is a host state measure to promote sustainable development that substantially 
affects an investor’s property a measure that excludes jurisdiction over a 
claim, that does not constitute an expropriation, that constitutes an expro-
priation but does not require to compensate the investor, or that requires the 
mitigation of damages?97 These uncertainties show that the mere integration 
of sustainable development into the preamble without any further guidance 
for arbitral tribunals appears not to be a feasible measure to make arbitral 
awards on sustainability measures better predictable for host states.

A similar problem exists concerning the host state’s right to regulate and 
investor obligations. While the 2015 Model IIA establishes the host state’s 
right to regulate in the preamble in general terms,98 it mentions nowhere that 
a host state may adopt sustainability measures. Although Art 5.5 and Art 
32.1 of the 2015 Model IIA contain exception clauses for host state meas-
ures in the public interest that imply a host state right to regulate, the listed 
measures only include environmental and public health interests, which cre-
ates ambiguity as to whether other sustainability measures, for instance on 
labour standards, climate change or combatting corruption99 are covered by 
these exceptions or not.

Moreover, the exception clauses lack interpretative guidance for arbitral 
tribunals as to their legal effects, namely whether they exclude the applicabil-
ity of the IIA, exclude a breach of substantive IIA provisions, exclude access 
to ISDS, or constitute a reason for excluding or mitigating compensation. 
Likewise, the investor obligations enshrined in Art 11 and Art 12 of the 2015 
Model IIA lack clarification. Art 11 of the 2015 Model IIA requires investors 
to comply with the host state’s law and not to engage in corruption, both of 
which may be interpreted as requirements to comply with India’s sustaina-
bility policies. More detailed reference to sustainable development aspects 
are contained in Art 12 of the 2015 Model IIA, which encourages investors 
to incorporate corporate social responsibility standards relating to “issues” 
of labour, the environment, human rights, and corruption. But while these 
elements largely correspond to the elements required for the implementation 
of the SDGs, the compliance with art 12 is voluntary, and the legal effects of 
non-compliance on the application and interpretation of other IIA provisions 
are not further specified in the IIA. This lack of clarification raises the same 
problems as the scarce rules on the host state’s right to regulate and makes 

97 For the discussion of these questions see chs 3 (a) and 4.
98 2015 Model IIA, preamble, 3rd recital.
99 Cf UN 2030 Agenda, SDGs, 8, 9, 16.
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the application and interpretation of investor obligations by arbitral tribu-
nals hard to predict.

To conclude, the lack of reference to sustainable development in the tradi-
tional Indian BITs is hardly cured by the manner in which the 2015 Model 
IIA integrates sustainable development. As the Model IIA does not clarify 
the meaning, scope, and impact of sustainable development and the related 
host state rights and investor obligations, arbitral tribunals are not provided 
sufficient guidance to ensure a consistent application and interpretation of 
IIA provisions in the light of sustainable development. As a result, ISDS 
decisions and their impact on sustainable development remain highly unpre-
dictable, and India will not be able to foresee whether and to what extent 
arbitral tribunals will accept India’s sustainability policies or rather require 
India to compensate foreign investors for adverse effects. Therefore, the inte-
gration of sustainable development as a treaty purpose of IIAs in the current 
form is inadequate to ensure sustainable foreign investment and needs fur-
ther refinement to better guide arbitral tribunals.

B. Scope of Application and Sustainable Development

The scope of application of an IIA is determined by the definitions of inves-
tor and investment,100 and all investors and their investments covered by 
these definitions are entitled to protection under the IIA. As the aim of tradi-
tional IIAs is to promote economic development through attracting foreign 
investment, the definitions are generally formulated in an all-encompassing 
manner: the definition of ‘investor’ typically includes all natural persons 
with the nationality of a contracting party and judicial persons incorporated 
under the law of a contracting party investing in the territory of another con-
tracting party.101 Similarly, the definition of ‘investment’ is usually a broadly 
formulated “asset-based” definition that comprises anything of monetary 
value.102 According to these traditional definitions, there are hardly any 
limitations to the scope of application of the IIA, as India experienced in 
the White Industries case,103 and the aspect of sustainable development is 
entirely neglected.

100 Cf Salacuse, 176-212, see eg BIT India-United Kingdom, art 2; BIT India-Mozambique, art 
2; BIT India-Latvia, art 2.

101 Cf eg BIT India-United Kingdom BIT, art 1 (a) (c) and (d); BIT India-Mozambique, art 1 
(a), (c) and (d); BIT India-Latvia, art 1(b); for further examples Dolzer and Stevens, 31; 
Salacuse, 206.

102 Eg India-United Kingdom BIT, art 1(b); BIT India-Mozambique, art 1(b); BIT India-Latvia, 
art1(a); generally see Salacuse, 176-184; Dolzer and Schreuer, 62; Dolzer and Stevens, 26; 
Bischoff and Happ.

103 For a discussion of the wide scope of the notion investment see White Industries, [7.3.1.-
7.6.10]; see also Nedumpara, 202.
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The consequence of this broad scope of application is that traditional 
Indian IIAs protect foreign investors and their investments irrespective of 
whether they contribute to the sustainable development of India or not. For 
instance, the term investor is broad enough to cover investors that have never 
done business in India, let alone contributed to India’s sustainable devel-
opment. An example provides minority shareholders of foreign companies 
holding shares in a foreign-controlled company established in India.104 
Moreover, the conduct of the investor is irrelevant for determining the scope 
of application, therefore traditional IIAs also protect investors not comply-
ing with a host state’s sustainable development policies, as long as they are 
established in accordance with India’s laws and regulations.105

Also, the definition of investment is so broad that it covers all assets of 
monetary value owned by an investor, irrespective of whether they contrib-
ute to the investor’s business activities in the host state or not.106 To prevent 
the use of IIAs and ISDS as a vehicle for the protection of monetary interests 
not even remotely constituting an investment, arbitral tribunals have inter-
preted the notion investment in the light of the object of IIAs to promote 
economic development and have established criteria an investment must ful-
fill to be protected by the IIA.107 The so-called Salini criteria include that an 
investment must contribute to the economic development of the host state.108 
But while this criterion may be used as a door-opener to require foreign 
investment to contribute to the sustainable development of a host state to be 
protected under an IIA, the arbitral case-law is not binding on other arbitral 
tribunals, which leads to the use of different approaches by arbitral tribunals 
to define criteria that a protected investment must meet.109 As a result, it is 
unpredictable for host states whether and how arbitral tribunals will take 
the contribution to economic development into account when determining, 

104 For further references see Saurabh Garg, Ishita G. Tripathy and Sudhanshu Roy, ‘The 
Indian Model Bilateral Investment Treaty: Continuity and Change’ in Kavaljit Singh and 
Burghard Ilge (eds), Rethinking Bilateral Investment Treaties: Critical Issues and Policy 
Choices (Both Ends, Somo, 2018), 69-80, 77-78 (Garg/Tripathy/Sudhanshu); Nedumpara, 
202.

105 BIT India-Mozambique, art 2; BIT India-Latvia, art 2.
106 Cf BIT India-United Kingdom, art 1(b).
107 See Dolzer and Schreuer, 66-67.
108 Salini Costruttori SpA and Italstrade SpA v Kingdom of Morocco, (Decision on jurisdic-

tion, 2001) ICSID Case No ARB/00/4, [52] (Salini); for details see Bischoff and Happ, 
510; the relevance of this test has, however, recently been questioned as unduly restricting 
ICSID jurisdiction, see Biwater, [312 ff], in particular [316]; Unión Fenosa Gas, SA v Arab 
Republic of Egypt, (Award, 2018) ICSID Case No ARB/14/4, [6.4] and [6.66] (UFG); for 
details see Dolzer and Schreuer, 66.

109 For the diverging practice see Dolzer and Schreuer, 66-74.
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whether an investment is protected by an IIA, as the plain text of tradi-
tional IIAs gives arbitral tribunals broad discretion to interpret the term 
investment.

The 2015 Model IIA limits the notion of investor and investment intend-
ing to only protect investors and investments that are beneficial to the Indian 
economy.110 The 2015 Model IIA narrows the definition of investor and 
ensures that only natural persons of the nationality of the other contracting 
party and enterprises established in India are protected.111 The BIT India-
Belarus requires additionally a substantial business activity.112 These mod-
ified definitions ensure that only foreign investors actively doing business 
in India enjoy protection under the IIA. Also, the definition of investment 
is changed from an asset-based definition to an enterprise-based definition, 
meaning that only assets held by enterprises constituted and operated in 
good faith in India by a foreign investor are protected.113 Besides, Art 1.4 
of the 2015 Model IIA includes the Salini criteria114 as characteristics an 
investment must meet to be protected by the IIA,115 namely the commitment 
of capital and other resources, a certain duration, the expectation of profits, 
and the significance for the development of the host state. But while this 
refinement of the scope of application of IIAs guides arbitral tribunals that 
only investors and investments contributing to the Indian economy enjoy 
protection under Indian IIAs, it is uncertain whether the refined definitions 
are sufficiently clear to ensure that only sustainable foreign investment is 
protected.

First, while foreign investors must operate their enterprise in good faith 
and in accordance with the law of the host state to be covered by the scope 
of protection,116 a clear reference to the obligation to comply with India’s 
sustainability policies is missing. Therefore, it is uncertain, whether and to 
what extent arbitral tribunals will take into account the contribution to sus-
tainable development when determining whether an investor comes under 
the scope of protection. Missing is particularly a reference to the role of 
the investor obligations established in Art 11 and Art 12 of the 2015 Model 
IIA. While Art 11.1 and Art 11.2 require investors and their investments 
to comply with India’s laws and regulations and to abstain from corrupt 
practices, it is uncertain if and how arbitral tribunals shall take into account 

110 For a thorough discussion see Ranjan and Anand, 19-22; Ranjan/Singh/James/Singh, 
17-19.

111 2015 Model IIA, arts 1.3 and 1.5.
112 BIT India-Belarus, art 1.5.
113 Garg/Tripathy/Sudhanshu, 78.
114 Salini, [52]; cf Dolzer and Schreuer, 66 with further reference.
115 See also BIT India-Belarus, art 1.4; but not BIT India-Brazil, art 2.4.
116 2015 Model IIA, art 1.4.
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these obligations when establishing whether an investor and its investment 
come under the scope of protection of the IIA.117 Even more questions raise 
the corporate social responsibility standards for foreign investors in Art 12 
that contain many elements relevant for the implementation of the SDGs. 
As the compliance with these standards is voluntary, it is difficult to fore-
see whether arbitral tribunals will resort to them to determine an investor’s 
good faith conduct, or to use them as a standard for granting or excluding 
protection under an IIA.

Second, the definition of investment lacks an express reference to the role 
of sustainable development as a requirement for a protected investment. 
Although the element “significant for the development” in Art 1.3 of the 
2015 Model IIA may serve as an entry point for sustainable development 
considerations, it is uncertain, to what extent arbitral tribunals are willing 
to interpret the requirement of contributing to the development as a require-
ment of contributing to sustainable development. While the reference to sus-
tainable development in the preamble of the 2015 Model IIA provides a basis 
for this interpretation, arbitral tribunals are not obliged to pursue this line 
of interpretation.118 Moreover, in arbitral practice, tribunals are reluctant to 
assess the contribution of an investment to the economic development of a 
host country, as this criterion is hard to determine;119 even more so, arbitral 
tribunals may be reluctant to assess the contribution to the sustainable devel-
opment of a host state.120 To ensure that arbitral tribunals take into account 
sustainable development, clear guidance is required. An example provides 
the BIT Morocco-Nigeria (2016) which not only requires foreign investment 
to contribute to the host state’s sustainable development to be protected,121 
but also establishes the relevant host state obligations relating to the imple-
mentation of sustainable development policies.122

To conclude, neither the traditional Indian IIAs nor the reformed 2015 
Model IIA are viable to ensure that only foreign investment contributing 
to India’s sustainable development benefits from the protection of the IIA. 
Although it is possible to interpret the lean provisions of the traditional IIAs 
in a way that foreign investors and investments not contributing to sustaina-
ble development are excluded from the scope of protection, there is no prac-
tice in this regard. But also, the refined provisions in the 2015 Model IIA are 

117 Cf also Sonia E. Rolland and David M. Trubek, ‘Legal Innovation in Investment Law: 
Rhetoric Practice in Emerging Countries’ (2017) University of Pennsylvania Journal of 
International Law 39:419-420.

118 See references in n 92.
119 Cf Dolzer and Schreuer, 75; Ranjan/Singh/James/Singh, 19.
120 For the uncertainties surrounding this term see supra text accompanying n20.
121 BIT Morocco-Nigeria, art 1 (3).
122 BIT Morocco-Nigeria, art 23 (1) together with arts 13, 15, 17.
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not appropriate to clearly shift the scope of protection to sustainable foreign 
investment. While the 2015 Model IIA limits the scope of application by 
narrowing down the definitions of investor and investment, and also con-
tains references to sustainable development and the related host state rights 
and obligations, the guidance for arbitral tribunals is not sufficiently clear to 
ensure that only sustainable foreign investment is protected.

Iv. substantIve IIa rules aFFectIng sustaInable 
development

A. Expropriation and Sustainable Development

The rules on expropriation in traditional IIAs trigger significant adverse 
impacts on sustainability policies of host states,123 as they may require host 
states to compensate foreign investors for sustainability measures affecting 
their property or business conduct substantially. All traditional Indian IIAs 
contain rules on expropriation that protect the property of foreign investors 
against interferences from host state measures.124 In line with the rules of 
general international law,125 they permit expropriations, if they take place for 
a public purpose, in a non-discriminatory manner, following the rule of law, 
and against compensation.126 Controversial is, whether sustainability meas-
ures that require the taking of an investor’s property (direct expropriation)127 
or affect a foreign investment to the extent that its use is entirely or substan-
tially constrained (indirect expropriation)128 constitute an expropriation that 
requires to compensate the foreign investor for the damages caused by such 

123 For a discussion on the impact of expropriation on the impact of the regulatory sovereignty 
see Suzanne A Spears, ‘The Quest for Policy Space in a New Generation of International 
Investment Agreements’ (2010) Journal of International Economic Law 13:1037-1075, 
1049-1052 with further reference.

124 Eg BIT India-United Kingdom, art 5; BIT India-Latvia, art 5; BIT India-Mozambique, art 
5; see generally Dolzer and Stevens, 97-117; Dolzer and Schreuer, 98-129.

125 James Crawford, Brownlie’s Principles of Public International Law (Oxford University 
Press, 2012), 620-626; Jennings and Watts, 911-926, in particular 918-922.

126 Eg BIT India-United Kingdom, art 5.1; BIT India-Latvia, art 5.1; BIT India-Mozambique, 
art 5.1; for further IIA rules see Dolzer and Stevens, 97-117; for details on these criteria see 
Dolzer and Schreuer, 99-129; UNCTAD (ed), Expropriation, UNCTAD Series on Issues 
in International Investment Agreements II (United Nations, 2012), 27-51; Jennings and 
Watts, 918-922; Andrew Newcombe and Luis Paradell, Law and Practice of Investment 
Treaties: Standards of Treatment (Wolters Kluwer, 2009), 369-379.

127 See UNCTAD, Expropriation, 5-6; Newcombe and Paradell, 324-325; cf eg Sta Elena.
128 See Dolzer and Stevens, 98-102; Newcombe and Paradell, 325-328 and 344-348; cf Suez, 

Sociedad General de Aguas de Barcelona SA and InterAgua Servicios Integrales del Agua 
SA v Argentine Republic (Decision on liability, 2010) ICSID Case No ARB/03/17) [121] 
(Suez); for the distinction between direct and indirect expropriation see Tecmed, [113 f].
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measures or must be accepted as regulatory measures of host states.129 While 
costs arising from such regulatory measures usually go uncompensated on 
the national level, affected foreign investors may challenge them and claim 
compensation for adverse impacts on their business in ISDS proceedings. 
In this context, the level of interference that investors must accept without 
being entitled to compensation is contentious. As the traditional Indian IIAs 
typically do not address this question, the determination of the acceptable 
threshold is up to the arbitral tribunals.

Arbitral tribunals pursue different approaches to determine whether host 
state regulatory measures that interfere with the investor’s property amount 
to a compensable expropriation. The sole effects doctrine only considers 
the impact of the measure on the investor’s use of its property, but not the 
nature, purpose, and character of a measure.130 Consequently, if a sustaina-
bility measure interferes substantially with the use of the investor’s property, 
the host state must compensate the investor irrespective of the intent of the 
measure.131 In contrast, the police powers doctrine suggests that a state’s 
police powers include the right to adopt rules that “cause economic damages 
to those subject to its powers [...] without entitling them to any compensa-
tion whatsoever.”132 This approach focuses on the intent of the measure and 
takes the protection of legitimate public welfare interests into account.133 
Following this approach, sustainability measures in the exercise of India’s 
police powers are not considered to qualify as a compensable expropriation, 
if they meet the conditions of a legitimate expropriation, i.e. if they pursue a 
public purpose, are non-discriminatory and respect the principles of due pro-
cess.134 Finally, some tribunals have taken into account both the intent of the 

129 Newcombe and Paradell, 379-383; Yannaca-Small, Indirect Expropriation, 562-593.
130 Eg Metalclad, [103]; Biloune and Marine Drive Complex Ltd v Ghana Investments Centre 

and the Government of Ghana (Ad-hoc Award on jurisdiction and liability of October 27, 
1989 and Ad-hoc Award on Damages and Costs of June 30, 1990), 183 ILR 209 (Biloune); 
for further reference see Yannaca-Small, Indirect Expropriation, 583-585 with case-law.

131 See eg Metalclad, [111]; Sta Elena, [72].
132 See Tecmed, [119]; see also Andrew Newcombe, ‘The Boundaries of Regulatory 

Expropriation in International Law’ (2005) ICSID Review - Foreign Investment Law 
Journal 20:1-57, 23; Yannaca-Small, Indirect Expropration, 585-588.

133 Eg Myers, [285].
134 See Methanex Corporation v United States of America (Final Award on jurisdiction and 

merits, 3 August 2005), pt IV, ch D [7] (Methanex); see also Saluka Investments BV v 
The Czech Republic (Partial Award, 17 March 2006), [255] (Saluka); ADC, [423 ff]; see 
also Dolzer and Schreuer, 122-23; Christoph Schreuer, ‘Fair and Equitable Treatment’ 
in Anne K. Hoffmann (ed), Protection of Foreign Investment through Modern Treaty 
Arbitration: Diversity and Harmonization (Association Suisse de l’Arbitrage 2010), 125-
135, 133; Maria Chochorelou and Carlos Espaliu Berdud ‘Sustainable Development in 
New Generation FTAs: Could Arbitrators Further the Principle through ISDS?’ (2018) 
Review of European Comparative & International Environmental Law 27:176-187, 181-
182; Yannaca-Small, Indirect Expropriation, 585-588.
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measure and the effect on the investor’s property and introduced a propor-
tionality test to determine whether and to what extent the measures must be 
accepted by foreign investors.135 As traditional IIAs do not describe in their 
rules on expropriation how to determine the acceptable level of interference, 
the arbitral case-law is diverse.136 Although arbitral tribunals have increas-
ingly become hesitant to qualify regulatory measures as indirect expropria-
tions,137 the lack of constant practice or generally accepted standards138 does 
not allow India as a host state to foresee whether it will have to compensate 
foreign investors for sustainability measures, which contributes to the infa-
mous regulatory chill of the traditional Indian IIAs.

The 2015 Model IIA refines the rules on expropriation to provide better 
guidance to arbitral tribunals on how to deal with measures in the general 
public interest. Besides restating the general conditions of expropriation, it 
includes several elements to clarify the provision. Art 5.3.a defines the notions 
of direct and indirect expropriation and establishes in Art 5.3.b elements that 
arbitral tribunals may consider when determining whether a host state meas-
ure constitutes indirect expropriation. The elements include the economic 
impact, the duration, and the object, context, and intent of the measure. 
Moreover, the measure must not disregard any binding commitment made 
by India as a host state to the foreign investor. Essential for sustainability 
measures is Art 5.5 of the 2015 Model IIA that expressly states that non- 
discriminatory regulatory measures to protect legitimate public interests, 
such as public health, safety, and the environment, do not qualify as expro-
priation. This provision is reinforced by the general exception clause in Art 
32.1 of the 2015 Model IIA, which establishes that nothing in this treaty shall 
be construed to prevent the adoption of non-discriminatory necessary meas-
ures in the public interest. While these refined rules on expropriation guide 
arbitral tribunals to accept measures in the public interest without requiring 
compensation for foreign investors, it is, however, uncertain whether the 
amendments are sufficiently clear to exclude all adverse effects of the rules 
on expropriation on the implementation of India’s SDGs.

While the reformed rules on expropriation do not specifically refer to sus-
tainable development as a legitimate public policy interest that is exempted 
from the rules of expropriation, several elements in the IIA constitute 
door-openers for sustainable development considerations. In addition to the 
exception clause of Art 5.5 also the general exception clause in Art 32.1 of 

135 Cf Tecmed, [122]; for further reference see UNCTAD, Expropriation, 98-100; Yannaca-
Small, Indirect Expropriation, 588-590.

136 See for an overview Dolzer and Schreuer, 104-112.
137 Newcombe and Paradell, 357.
138 Cf only Myers, [281]; Methanex, pt IV, ch D [7].
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the 2015 Model IIA reinforces that measures in the public interest do not 
constitute expropriations. Yet, the rules contain some ambiguities that create 
uncertainty as to whether measures will be accepted. First, the public pol-
icies mentioned do not contain all interests necessary to implement India’s 
SDGs. For instance, the enforcement of labour standards, social standards, 
or human rights standards that constitute an essential part of sustainable 
development are neither mentioned in Art 5.5 nor Art 32.1. Accordingly, 
it is uncertain whether such measures are covered by the exception. In this 
respect, the JIDs on the BIT India-Bangladesh and the BIT India-Colombia 
are better equipped, as they exclude both general measures on the conditions 
of work and human rights from the rules on expropriation.139

Second, the conditions for the exempted measures in the public interest 
are inconsistent. While Art 5.5 of the 2015 Model IIA exempts only non-dis-
criminatory measures, Art 32.1 of the 2015 Model IIA requires that the 
measures must be non-discriminatory and necessary, which introduces an 
additional element of proportionality. In this respect, it is remarkable that 
the JIDs on the BIT India-Bangladesh and the BIT India-Colombia do not 
contain any qualifications the measure must meet,140 which gives India unfet-
tered discretion and permits for discriminatory sustainability measures that 
only affect foreign investors. Whether shifting the full risk to bear the costs 
of sustainability measures to foreign investors is conducive to promoting for-
eign investment necessary to implement India’s SDGs remains to be seen.

In sum, there is a wide spectrum of rules on expropriation in the Indian 
IIAs. While the remaining traditional Indian IIAs do not contain any guid-
ance on determining whether and what sustainability measures affecting an 
investor’s property are exempted from the rules on expropriation or instead 
require compensation, the 2015 Model IIA expressly excludes certain host 
state regulatory measures from the scope of the rules on expropriation. 
However, it covers not all measures necessary to implement India’s SDGs, 
moreover, the diverse rules on the conditions that host state regulatory meas-
ures must meet to be exempted are not uniform, which gives arbitral tribu-
nals wide discretion to determine which conditions sustainability measures 
must meet to be covered by the exceptions. In contrast to the 2015 Model 
IIA, the JIDs negotiated by India provide for a wider scope of exempted 
measures and cover most sustainability measures required to implement the 
SDGs, but they do not contain any conditions for legitimate sustainability 
measures, which shifts the risk of unfair sustainability measures entirely to 
foreign investors. In sum, the currently existing IIA obligations regarding 

140 See JID BIT India-Colombia, Note 6, para 3; JID BIT India-Bangladesh, Note on interpre-
tation of expropriation – art 5, para 3.c.
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the rules on expropriation are diverse and do not permit India to predict, 
whether arbitral tribunals will exempt sustainability measures from the rules 
on expropriation or instead require India to compensate foreign investors for 
adverse impacts of sustainability measures on their investments.

B. FET and Sustainable Development

In addition to the rules on expropriation, also the FET standard, which is 
enshrined in all traditional Indian IIAs,141 affects the implementation of 
India’s SDGs. The FET standard informs the manner in which host states 
treat foreign investors, and all sustainability measures affecting foreign 
investors must comply with this standard. The FET standard provides basic 
protection for foreign investors in case no more specific IIA provision cov-
ers a contested measure.142 It is based on the principle of good faith143 and 
essentially requires the host state to act vis-à-vis the investor in a fair man-
ner, which entails the reasonableness and proportionality of the state’s con-
duct.144 Concerning sustainability measures, the FET standard complements 
the rules on expropriation145 and becomes relevant if the impact of a host 
state conduct affecting foreign investors is not sufficiently substantial to 
constitute indirect expropriation.146 When challenging regulatory measures, 
foreign investors usually raise the FET standard together with the provision 
on expropriation,147 and arbitral tribunals tend to find a breach of the FET 
standard rather than an illegal expropriation in most successful claims.148

The FET standard has given rise to criticism for being vague149 and giving 
too much discretion to arbitral tribunals to determine its content. The critique 

141 Cf eg BIT India-United Kingdom, art 3.2; BIT India-Latvia, art 3.2; BIT India-Mozambique, 
art 3.2; BIT India-Bangladesh, art 3.2; for further reference see Dolzer and Stevens, 58-60.

142 Cf Sempra Energy International v Argentine Republic (Award, 2007) ICSID Case No 
ARB/02/16, [297] (Sempra); see also Dolzer and Schreuer, 132; Ranjan and Anand, 25-26 
for further references.

143 See Tecmed, [153]; Myers, [134].
144 Tecmed, [153]; see also El Paso, [373]; generally see Roland Kläger, Fair and Equitable 

Treatment in International Investment Law (Cambridge University Press 2011); Schreuer; 
Jacob and Schill, 700-763.

145 Schreuer, 133; eg Sempra, [300 ff].
146 Cf eg PSEG Global Inc and Konya Ilgin Elektrik Üretimve Ticaret Limited Sirketi v 

Republic of Turkey (Award, 2007) ICSID Case No ARB/02/5, [238]; Continental Casualty 
Company v Argentine Republic (Award, 2008) ICSID Case No ARB/03/9, [254].

147 Eg Tecmed; ADC; Metalclad; Saluka; see also UNCTAD (ed), Fair and Equitable 
Treatment, UNCTAD Series on Issues in International Investment Agreements II (United 
Nations, 2012), 10.

148 Schreuer, 133; Dolzer and Schreuer, 130; Newcombe and Paradell, 255.
149 UNCTAD, Fair and Equitable Treatment, 11-12; Jacob and Schill, 713-717; Yannaca-

Small, Fair and Equitable Treatment, 510; see eg Sempra, [296]; Suez, [296]; Total SA 
v Argentine Republic (Decision on liability, 2010) ICSID Case No ARB/04/1, [106 ff] 
(Total).
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originates in the lean language of the traditional FET provisions, which men-
tion the term without further reference to its actual meaning.150 As a result, 
the arbitral case-law on FET is unpredictable, which possibly affects the host 
state’s willingness to adopt sustainability measures.151 Yet, several specific 
legal obligations have emerged in arbitral practice:152 a central element is 
the protection of the legitimate expectations of foreign investors that pro-
vided the basis for taking the investment decision.153 The legitimate expecta-
tions that are protected concerning host state conduct include due process, 
transparency in decision-making, compliance with contractual obligations, 
freedom from coercion and harassment of the investors, and a stable and pre-
dictable legal and business framework.154 Regarding the implementation of 
the SDGs, the element of legitimate expectation in a stable legal framework 
is problematic.155

The basis for determining the legitimate expectations of foreign investors 
is the host state’s legal order at the time the investment was admitted,156 and 
specific assurances the host state made towards the investor at that point in 
time.157 Controversial is to what extent host states are permitted to change 
the legal framework to implement sustainability policies without violating 
the FET standard. Like in the debate on indirect expropriation, the margin 
of legal change that must be accepted by foreign investors without affecting 
their legitimate expectations is unclear.158 Arbitral tribunals have used differ-
ent approaches to weigh the legitimate expectations of investors against the 
host states’ interests to implement sustainable development measures.159 In 

150 Eg BIT India-United Kingdom, art 3(2); BIT India Mozambique, art 3(2).
151 Cf infra text accompanying n 60 et seq.
152 Cf Schreuer, 125 with reference to case-law; Jacob and Schill, 717-743; Roland Kläger, ‘Fair 

and Equitable Treatment and Sustainable Development’ in Marie-Claire Cordonier Segger, 
Markus W. Gehring and Andrew Newcombe (eds), Sustainable Development in World 
Investment Law (Wolters Kluwer 2011), 241-263, 246-249; Newcombe and Paradell, 275-
278; Yannaca-Small, Fair and Equitable Treatment, 510-529.

153 Tecmed, [154]; see also Saluka, [302] with further reference to earlier case-law; El Paso, 
[348]; see also Newcombe and Paradell, 279-289; UNCTAD, Fair and Equitable Treatment, 
63 with further references; Jacob and Schill, 723-728 with further references; Kläger in 
Cordornier Segger et al, 247-248.

154 For details and related case-law see Dolzer and Schreuer, 145-160; UNCTAD, Fair and 
Equitable Treatment, 61-89; Jacob and Schill, 719-743; Yannaca-Small, Fair and Equitable 
Treatment, 518-523; for the stable legal and business framework see eg CMS Gas 
Transmission Co v Argentine Republic (Award, 2005) ICSID Case No ARB/01/8, [274 ff] 
(CMS); Sempra, [298] and [303].

155 Newcombe and Paradell, 282-289; Kläger in Cordornier Segger et al, 251-254.
156 Schreuer, 126; see also Dolzer and Schreuer,145-146 for relevant case-law.
157 Sempra, [298 f]; Total, [119 f]; Metalclad, [74 ff]: assurance that all necessary permits are 

obtained.
158 Cf El Paso, [402].
159 For details see Jacob and Schill, 723-728; UNCTAD, Fair and Equitable Treatment, 64-67; 

see eg El Paso, [402]; Saluka, [306]; Vivendi I, [7.4.24], where the Tribunal found a misuse 
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some cases the tribunals have chosen investor-friendly approaches by merely 
considering the impact of the regulatory measure;160 in other cases, they 
have taken into account qualifying elements, such as specific representations 
made to the investor161 or the legitimacy and reasonableness of the investor’s 
expectations in the light of the circumstances.162 Although case-law increas-
ingly suggests that reasonable legal changes of legislation to pursue public 
policy goals are acceptable, whereas unexpected and arbitrary changes of 
the legal framework constitute a breach of the FET standard, the outcome 
of decisions, and, thus, the acceptable scope of regulatory sovereignty to 
implement sustainability measures are frequently not predictable for the host 
state.163

To prevent the adverse impact of FET clauses on India’s regulatory sov-
ereignty, the 2015 Model IIA has deleted the reference to “fair and equita-
ble treatment” from its Art 3 establishing general standards of treatment 
of foreign investment. Instead, Art 3.1 refers to customary international 
law and enumerates certain standards of fairness that foreign investors can 
expect from India as a host state in its conduct affecting foreign investors. 
Prohibited are the denial of justice, the fundamental breach of due process, 
the targeted discrimination on manifestly unjustified grounds, and a mani-
festly abusive treatment such as coercion, duress, and harassment.164 These 
standards reflect the arbitral case-law on FET.165 Moreover, Art 3.4 estab-
lishes a jurisdictional hurdle to ISDS claims based on Art 3 and requires that 
the investor has pursued a claim before domestic courts before initiating a 
claim under the IIA. A similar but more restrictive interpretation of the tradi-
tional FET clause contains the JIDs on the BIT Colombia-India and the BIT 
Bangladesh-India. They expressly state that no treatment standards beyond 
the customary international law standard of aliens are granted and enumer-
ate the same elements as Art 3.1 of the 2015 Model IIA.166 Concerning the 
legitimate expectations of foreign investors, the JIDs clarify that such expec-
tations are only protected if specified in writing in a contract or the law of 
the host state. Besides, they exempt public policy measures entirely from the 

of powers of Argentina.
160 Cf Occidental Exploration and Production Co v Republic of Ecuador (I) (Award, 2004) 

LCIA Case No UN 3467, [196]; Tecmed, [154]; CMS, [274].
161 Methanex, pt IV, ch D [7 ff].
162 Saluka, [304]; El Paso, [368 ff].
163 Cf also UNCTAD, Fair and Equitable Treatment, 11-12 with further references.
164 For a discussion of the FET clause in the 2015 Model IIA see Ranjan and Anand, 28-31; 

Ranjan/Singh/James/Singh, 24-26. The clause is also contained in art 3.1 BIT India-Kyrgyz 
Republic and art 3.1. BIT India-Belarus.

165 See references in n 154.
166 JID BIT India-Colombia, Note 4, para 1; JID BIT India-Bangladesh, Note on “fair and 

equitable treatment” – art 3 (2), para 1.
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FET standard and establish that such measures do not entitle to compensa-
tion under the FET standard.167

A benefit of the Indian reform approach is that it replaces the vague notion 
of FET by a specification of relevant general standards of treatment, which 
limits the interpretative scope of arbitral tribunals. Uncertain is, however, 
whether the rules are conducive to promoting sustainable foreign invest-
ment. Some of the specified standards, such as due process or manifest arbi-
trariness, are also reflected in SDG 16 as relevant for the achievement of 
sustainable development, and improve India’s investment climate as a whole. 
However, the question of the legitimate expectations of foreign investors, 
which is relevant if India introduces sustainability policies to implement 
its SDGs that change the legal framework, is not mentioned, which creates 
uncertainty on how arbitral tribunals will address this standard.

Art 3.1 of the 2015 Model IIA allows for various interpretations of the 
modernized FET standard. A strict interpretation may indicate that only 
the elements listed are protected under the general treatment standard, 
which excludes the protection of legitimate expectations of foreign inves-
tors. However, the reference to customary international law in Art 3.1 may 
provide the basis for recognizing the protection of the investor’s legitimate 
expectations in a stable legal framework, as arbitral tribunals have repeat-
edly stressed that this standard constitutes customary international law.168 
Therefore, India may be required to compensate foreign investors for dam-
ages caused by the sustainability measures that involve changes in the Indian 
legal framework. The general exception clause in Art 32.1 of the 2015 Model 
IIA may provide relief to some extent, but it only refers to public health 
and environmental measures, which leaves out many sustainability policies 
required to implement the SDGs.169 As a result, art 3.1 does not provide 
sufficient guidance for arbitral tribunals to predict whether sustainability 
measures challenged under this provision will require India to compensate 
foreign investors for a breach of this standard.

Clearer guidance provides the JIDs on the BIT India-Colombia and the 
BIT India-Bangladesh. Like Art 3.1 of the 2015 Model IIA they list the ele-
ments protected under the customary international law standard of treat-
ment, but they expressly exclude measures in the public interest from the 
scope of application of the FET standard.170 This exemption is broadly for-

167 JID BIT India-Colombia, Note 4, para 3; JID BIT India-Bangladesh, Note on “fair and 
equitable treatment” – art 3 (2), para 3.

168 Eg Occidental, [190]; see Newcombe and Paradell, 271 for further reference.
169 See text accompanying n 139.
170 See JID BIT India-Bangladesh, Note on “fair and equitable treatment” – art 3 (2), para 3; 

JID BIT India-Colombia, Note 4: Promotion and Protection of Investments art 3, para 2.
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mulated and covers most of the sustainability policies necessary to comply 
with India’s SDG obligations. However, it shifts the full risk of such meas-
ures to foreign investors, as it does not contain any qualifying elements the 
host state measure must meet. Therefore, the manner how these measures 
are applied is irrelevant, and, consequently, even measures violating the due 
process standards or being entirely arbitrary or discriminatory are not pro-
tected under the FET clause. Whether this interpretation in the JIDs is con-
ducive to promoting the foreign investment on which the UN Agenda 2030 
and India’s implementing agenda rely for the implementation of the SDGs,171 
is questionable.

In sum, the FET rules in Indian IIAs are problematic for promoting sus-
tainable foreign investment. The classic FET clauses cause considerable 
uncertainty of how arbitral tribunals interpret their content. As a result, 
India may be required to compensate foreign investors for the adoption of 
sustainability measures as they may conflict with the legitimate expectations 
of foreign investors in a stable legal framework. Whether the reformed FET 
clause of the 2015 Model IIA is sufficient to exclude that arbitral tribunals 
interpret the clause as protecting the legitimate expectations of foreign inves-
tors in case of sustainability measures is uncertain, and the clause needs 
refinement in this respect. Whether, however, the interpretation of the FET 
clause in the JIDs with Bangladesh and Colombia is an adequate approach is 
doubtful as well, as it deprives the investor of all guarantees of fair treatment 
in case of sustainability measures, which may scare off foreign investors.

v. Isds and sustaInable development

A. General Remarks on ISDS and Sustainable Development

Although the linkages between ISDS and sustainable development are rarely 
debated, the ISDS system substantially impacts the implementation of India’s 
SDGs, as it authorizes arbitral tribunals to decide on the legality of sustaina-
bility measures. The ISDS system is a central element of traditional IIAs that 
permits foreign investors to enforce the substantive IIA guarantees against 
the host state through international arbitration – typically without resorting 
to the national court system.172 ISDS aims to replace the time-consuming 
and highly political state-to-state dispute settlement between the home state 
and the host state of the investor under the rules of international law by 

171 See references in n 34 and n 35.
172 Cf for many Dolzer and Schreuer, 235-312, Waibel, 1212-1287; Onwuamaegbu, 57-80, 

3.01-3.86.
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direct dispute settlement between the foreign investor and the host state. 
All traditional Indian IIAs provide for ISDS173 and, currently, 13 known 
cases are pending against India, all of which are based on traditional Indian 
IIAs.174 All investment disputes with India as a host state were conducted 
under the UNCITRAL or ICC rules, as India has never ratified the ICSID 
Convention.175 Yet, although ISDS is the backbone of IIAs that facilitates 
the enforcement of its substantive standards, the traditional ISDS provi-
sions in IIAs and the ISDS system as such have recently triggered worldwide 
opposition.176

The ISDS system has not only received criticism for allowing arbitral tri-
bunals to decide about the legality of host state regulatory measures in the 
public interest, such as sustainability measures177 but generally for its struc-
ture and gaps in regulating procedural questions. Questioned are in particu-
lar the independence and impartiality of arbitral tribunals, the consistency 
of arbitral awards on similar legal questions, and the costs and duration 
of arbitral proceedings.178 These issues have been intensely discussed at the 
ICSID179 and the UNCITRAL Working Group III,180 and many reformed 
IIAs include modifications of their ISDS rules to remedy these shortcomings 
and to reduce the detrimental effects of arbitral proceedings on the regulatory 

173 See eg BIT India-United Kingdom, art 9; BIT India-Mozambique, art 9; BIT India-
Lithuania, art 9; for an overview of the rules see Rajput, 127-145.

174 See <https://investmentpolicy.unctad.org/investment-dispute-settlement/country/96/
india.> accessed 1 May 2020.

175 Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States (signed 18 March 1965, entered into force 14 October 1966) 575 UNTS 159 
(ICSID Convention); cf Rajput, 171-194 for a discussion of the India-ICSID relationship.

176 See for many Gus Van Harten, Investment Treaty Arbitration and Public Law (Oxford 
University Press, 2007); Michael Waibel, Asha Kaushal, Kyo-Hwa Chung and Chaire 
Balchin (eds), The Backlash Against Investment Arbitration (Kluwer Law, 2010); 
Traidcraft, 13; this debate also exists in the context of TTIP, CETA, and other regional 
trade and investment agreements, for a detailed analysis of these issues see eg CJEU 
Opinion 1/17, Opinion of Advocate General Bot, 29 January 2019, ECLI:EU:C:2019:72, 
[185 ff].

177 Newcombe, 365; Mann, 532.
178 For an overview see UNCITRAL Working Paper No 150, Possible reform of ISDS - 

Consistency and related matters, A/CN.9/WG.III/WP.150; UNCITRAL Working Paper 
No 151, Possible reform of ISDS - Ensuring independence and impartiality on the part of 
arbitrators and decision makers in ISDS, A/CN.9/WG.III/WP.151; UNCITRAL Working 
Paper No 152, Possible reform of ISDS  - Arbitrators and decision makers: appointment 
mechanisms and related issues, A/CN.9/WG.III/WP.152; 1 UNCITRAL Working Paper 
No 153, Possible reform of ISDS - Cost and duration, A/CN.9/WG.III/WP.153; see also 
Mann, 532.

179 Cf for the ICSID amendment process launched in 2016 <https://icsid.worldbank.org/en/
amendments> accessed 1 May 2020.

180 Cf for the UNCITRAL Working Group III proceedings <https://uncitral.un.org/en/work-
ing_groups/3/investor-state> accessed 1 May 2020.
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sovereignty of host states. Also, India has fundamentally reformed its ISDS 
approach in the 2015 Model IIA.

The 2015 Model IIA has substantially reduced the access to ISDS for for-
eign investors through introducing several jurisdictional hurdles.181 ISDS is 
only the last resort of dispute settlement after the exhaustion of local reme-
dies and consultations between the investor and the host state, both accom-
panied by several time bars.182 Moreover, the ISDS rules in the 2015 Model 
IIA add several clarifications on the composition of arbitral tribunals, the 
jurisdiction and admissibility of claims, the applicable law, and the deter-
mination of remedies.183 While the BIT India-Kyrgyz Republic and the BIT 
India-Belarus follow the 2015 Model IIA,184 the BIT India-Brazil is even 
more restrictive and replaces ISDS by state-to-state dispute settlement.185 The 
reformed ISDS rules have been criticized for being too host state-friendly and 
for complicating the access to ISDS for foreign investors.186 Factually, the 
reduced accessibility to ISDS constitutes a major step backward in invest-
ment protection that also affects Indian investors who want to enforce their 
IIA rights abroad.187 For instance, the Indian IIAs with Brazil, Belarus, and 
the Kyrgyz Republic do not only limit the access to ISDS for investors from 
these states in India but also impede the access to ISDS for Indian investors 
in these states. While the restrictive approach to ISDS reduces the possibil-
ities of foreign investors to challenge Indian sustainability measures before 
an arbitral tribunal, which may benefit India’s implementation of its SDGs, 
it may deter foreign investors from investing in India, which would affect the 
means available for sustainable development projects in India.

Of the numerous deficiencies in the ISDS system, particularly the incon-
sistent and therefore unpredictable arbitral awards and the cost and duration 
of arbitral proceedings affect the implementation of sustainability policies 
of host states and reinforce the regulatory chill effect of the lean substan-
tive provisions in traditional IIAs. The divergences in addressing similar 
legal issues in different arbitral awards result from the structure of the ISDS 
system and the lack of substantive and procedural guidance in traditional 
IIAs:188 the arbitral tribunals are composed differently in each case, the lean 

181 For a detailed analysis see Ranjan and Anand, 42-51; Ranjan/Singh/James/Singh, 28-30.
182 2015 Model IIA, art 15.
183 For details 2015 Model IIA, arts 16-30.
184 BIT India-Kyrgyz Republic, arts 13 ff; BIT India-Belarus, art 13 ff.
185 BIT India-Brazil, arts 18-19.
186 See Ranjan/Singh/James/Singh, 32; Rolland and Trubek, 425-426: Ranjan and Anand, 

45-51.
187 Cf also Ranjan and Anand, 53-54.
188 For the ISDS rules in traditional IIAs generally see Dolzer and Stevens, 129-156; Dolzer 

and Schreuer, 236-312; Waibel, 1215-1287.
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provisions in traditional IIAs give arbitral tribunals a wide margin of discre-
tion to decide questions relating to jurisdiction, merits and indemnification, 
and the ISDS procedure lacks the possibility of legal review.189 Challenging 
for sustainable development are also the costs and duration of ISDS pro-
ceedings that require huge and unpredictable financial and human resources 
from host states, which ultimately reduces the resources available for sus-
tainable development policies.190 Although sustainable development is not 
at the focus of the current ISDS reform process at UNCITRAL and ICSID, 
several ISDS reform elements contribute to mitigating the negative effects 
of ISDS on sustainable development. Also, the Indian 2015 Model IIA con-
tains several procedural reforms that improve the adverse effects of ISDS on 
sustainable development,191 namely the increased influence of the host and 
home state of foreign investors on the ISDS process, the clarifications on the 
admissibility of investment claims, and the more detailed rules on remedies.

B. ISDS in Indian IIAs and Sustainable Development

A point of criticism of the ISDS system of traditional IIAs is that it interferes 
with the host state regulatory sovereignty to pursue sustainability policies 
and other public policy interests. A reform element in the 2015 Model IIA 
with a potentially substantial impact on the implementation of sustainability 
policies is the increased involvement of the host state in the dispute settlement 
process. The detailed regulation of the host state’s participation in the ISDS 
proceedings allows the host state of the foreign investor to raise sustainability 
considerations during the dispute settlement process and facilitates resolving 
investment disputes in line with the sustainable development objectives of 
the host state. While the comprehensive requirements to exhaust local rem-
edies increase the chances for a satisfactory solution already at the national 
level,192 also the mandatory consultation process between investor and host 
state193 may solve the dispute without using international arbitration.

Another possibility for the host state to raise sustainability arguments in 
ISDS proceedings is the instrument of Joint Interpretations provided for in 
Art 24 of the 2015 Model IIA. The defending party in a dispute may request 
a Joint Interpretation on the interpretation or application of controversial 

189 See UNCITRAL Working Paper No 149, Possible Reforms of Investor-State-Dispute 
Settlement (ISDS), Note by the Secretariat, A/CN.9/WG.III/WP.149.

190 For a discussion of these issues see references in n 178.
191 See also Mahnaz Malik, ‘The IISD Model International Agreement on Investment for 

Sustainable Development’ in Marie-Claire Cordonier Segger, Markus W. Gehring and 
Andrew Newcombe (eds), Sustainable Development in World Investment Law (Wolters 
Kluwer 2011), 574-576.

192 2015 Model IIA, art 15.1.
193 2015 Model IIA, art 15.3.
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IIA provisions. Both contracting parties of the IIA subsequently decide 
jointly on the interpretation with binding effect on arbitral tribunals.194 The 
instrument of a Joint Interpretation enables both the host and the home state 
of a foreign investor to raise and discuss their specific sustainable devel-
opment concerns in the decision-making process and to adopt an interpre-
tation of controversial IIA provisions that takes into account the interests 
of both states to implement their SDGs. The resulting sustainable develop-
ment-friendly authoritative interpretation of the IIA provision guides arbitral 
tribunals to apply and interpret the provision accordingly. In the light of the 
remaining uncertainties of the reformed substantive IIA provisions discussed 
earlier, this instrument permits to cure unintended effects of the reformed 
substantive provisions on the sustainable development policies of both con-
tracting parties of the IIA.

Another element that adversely affects the predictability and duration of 
ISDS proceedings is the limited guidance on the jurisdiction over claims in 
traditional Indian IIAs, which provides broad discretion to arbitral tribunals 
to decide on its jurisdiction over a claim. The 2015 Model IIA addresses this 
issue by providing express limitations to the jurisdiction, which facilitates to 
anticipate decisions on this question and also saves costs and resources by 
shortening arbitral proceedings.195 Both aspects benefit sustainable develop-
ment, as the rules prevent costly proceedings by clearly determining what 
claims are rejected at the outset. Apart from the refinement of the definitions 
of investor and investment196 that ensure that only investors and investments 
contributing to the development of the Indian economy are covered by the 
scope of protection of the IIA, there are several other limitations on juris-
diction. Art 13.4 of the 2015 Model IIA excludes jurisdiction for specific 
claims, for instance for investments that have been made through fraudulent 
misrepresentation or corruption. This provision is the procedural corollary 
to Art 11(ii) of the 2015 Model IIA that reiterates the investors’ obligation 
to abstain from corrupt practices. Based on Art 13.4 of the 2015 Model IIA, 
arbitral tribunals are guided to reject claims on investments that have been 
made through corruption, fraudulent misrepresentation and similar investor 
conduct at the beginning of arbitral proceedings, which saves costs of the 
proceedings, as it prevents that these questions are only addressed at the 
stage of the merits or remedies.197

194 2015 Model IIA, art 24.3.
195 On the jurisdiction and admissibility of claims generally see Waibel, 1215-1220.
196 Cf infra text accompanying n 110 ff.
197 Cf for the uncertainty on how Tribunals address the issue of corruption Caroline Kago, 

Tomasz Milej, Fidel Mwaki and Saweria Mwangi, ‘International Public Policy, Corruption 
and Investor to State Arbitration’ (2020) Manchester Journal of International Economic 
Law 17:122-139.
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Another provision limiting the procedural discretion of arbitral tribunals 
is Art 21.1 Model IIA. It provides for an expedited procedure for frivolous 
claims that are manifestly without legal merits or unfounded as a matter 
of law.198 The requirement to decide these questions at the stage of estab-
lishing jurisdiction rather than at the merits stage contributes to preventing 
lengthy arbitral proceedings. This provision may also be used to prevent friv-
olous claims of investors not complying with India’s sustainability policies. 
However, to ensure that the provision benefits India’s sustainability policies, 
an express reference to the sustainable development provisions or the (volun-
tary) investor obligations enshrined in the IIA would have been desirable. As 
the objective of sustainable development is only mentioned in the preamble 
of the 2015 Model IIA,199 and Art 13.3 of the 2015 Model IIA expressly 
excludes jurisdiction over the investor obligations in Art 11 and Art 12 of the 
2015 Model IIA, it is uncertain, to what extent arbitral tribunals will - lack-
ing an explicit reference – take into account the impact of the investor con-
duct on India’s sustainable development when deciding on whether a claim is 
frivolous and therefore the jurisdiction is excluded. An express reference to 
sustainable development could improve the effect of this provision on reduc-
ing the adverse effects of ISDS on sustainable development.

An element that exists in many reformed IIAs,200 but is lacking in the 
2015 Model IIA is a provision on counterclaims. If an investment claim pro-
ceeds to the merits stage, express rules on counterclaims allow host states 
to bring their claims against the foreign investor and thus merge proceed-
ings, which saves considerable costs and resources for India as a host state. 
Whereas also the ICSID Convention and the UNCITRAL Arbitration Rules 
provide for counterclaims under certain conditions,201 arbitral tribunals have 
issued diverging decisions on the conditions for the admissibility of counter-
claims.202 In practice, most counterclaims have either been declared inadmis-

198 Cf generally on frivolous claims Katia Yannaca-Small and David Earnest, ‘The Fate of 
Frivolous and Unmeritorious Claims’ in Katia Yannaca-Small (ed), Arbitration under 
International Investment Agreements. A Guide to Key Issues (2nd edn, Oxford University 
Press 2018), 142-152.

199 Cf infra text accompanying n 88 ff.
200 Eg COMESA Investment Agreement 2007, art 28(9) <https://investmentpolicy.unctad.org/

international-investment-agreements/treaty-files/3092/download> accessed 1 May 2020; 
ECOWAS Supplementary Act on Investment 2008, art 18(3)-(5) (ECOWAS-SA) <https://
investmentpolicy.unctad.org/international-investment-agreements/treaty-files/3266/
download> accessed 1 May 2020; African Union Draft Pan-African Investment Code, art 
43 (adopted in Addis Ababa 31 March- 2 April 2016, revised December 2016) ECOSOC 
Doc E/ECA/CM/50/1/AU/STC/FMEPI/MIN/1(III) (8 February 2017) (PAIC).

201 See Mark A. Coldfelter and Diana Tuitieva, ‘Counterclaims in Investment Treaty 
Arbitration’ in Katia Yannaca-Small (ed), Arbitration under International Investment 
Agreements. A Guide to Key Issues (2nd edn, Oxford University Press 2018), 417-454, 
17.19-17.94.

202 See Coldfetter and Tuitieva, 17.06-17.18.
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sible or have failed.203 Expressly permitting and establishing the conditions 
for the admissibility of counterclaims prevents this insecurity and also ena-
bles host states to raise claims concerning sustainable development aspects 
of an investment in ISDS proceedings. As such, it is a useful instrument to 
induce that arbitral tribunals decide a case in the light of its sustainable 
development aspects and to save costs and time for additional proceedings. 
Whereas the inclusion of a provision on counterclaims was discussed at the 
drafting stage of the 2015 Model IIA but failed,204 India may consider intro-
ducing it in its future IIAs as an element to improve the consideration of 
sustainable development aspects in ISDS proceedings.

Another element of traditional Indian IIAs that reinforces the regulatory 
chill effect of the scarce substantive IIA provisions is the rules on indemni-
fication for breaches of substantive IIA obligations. As traditional Indian 
IIAs typically only regulate – albeit insufficiently – the rules on compen-
sation for expropriation205 but lack rules on reparation, arbitral tribunals 
must determine reparation for breaches of substantive IIA provisions fol-
lowing the rules on general international law.206 In theory, both forms of 
indemnification have different standards and modes of valuation that result 
in different amounts of monetary damage to be paid by the host state: the 
compensation for expropriation is an objective standard that does not permit 
to consider mitigating effects, such as the sustainable development purpose 
of a measure;207 in contrast, the reparation for breaches of IIA obligations is 
a subjective standard that requires full reimbursement of material damages 
including lost profits and allows for mitigation.208

Although tribunals generally are aware of the difference between the com-
pensation and reparation,209 the application of both standards is frequently 
blurred.210 From the sustainable development perspective, this scenario is 
problematic for two reasons: first, the amount of indemnification is hardly 

203 See Coldfetter and Tuitieva, 17.03.
204 See Singh, 94.
205 Cf eg BIT India-United Kingdom, art 5.1; BIT India-Bangladesh, art 5.1.
206 Cf The Factory at Chorzów (Claim for Indemnity) (The Merits), Germany v Poland 

(Judgment, 1929) 1928 PCIJ (Ser A) No 17, p 47; Articles on Responsibility of States for 
Internationally Wrongful Acts (2001), UNGA Res A/RES/56/83, Annex, art 31 ff (ASR).

207 Cf UNCTAD, Expropriation, 111; Irmgard Marboe, ‘The System of Reparation and 
Questions of Terminology’ in Marc Bungenberg, Jörn Griebel, Stephan Hobe and August 
Reinisch (eds), International Investment Law (Beck, Hart, Nomos, 2015), 1031-1044, 
1033; Dolzer and Schreuer, 287.

208 Cf The Factory at Chorzów (Claim for Indemnity) (The Merits), Germany v Poland 
(Judgment, 1929) 1928 PCIJ (Ser A) No 17, p 47; art 31 ff ASR; see also UNCTAD, 
Expropriation, 111ff; Marboe, 1034 ff; for ISDS cases see ADC, [484 ff]; Biwater, [773].

209 Cf for many ADC [480 ff].
210 Cf eg CMS, [410]; Metalclad, [113]; Biwater, [777]; Azurix, [421 ff]; for an overview on 

the inconsistent practice see Stephen R. Ratner, ‘Compensation for Expropriations in a 
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predictable for host states; and second, it is entirely unclear whether and 
to what extent arbitral tribunals take into account sustainable development 
perspectives when determining indemnification. As a result, it is difficult for 
host states to assess the potential “costs” of their sustainability measures.

The most effective reform approach to prevent adverse impacts of ISDS 
on sustainable development is to include clear guidance for arbitral tribu-
nals on how to determine indemnification for expropriation and breaches of 
substantive IIA obligations. As the claims of the investor and the responding 
state are typically diverging,211 arbitral tribunals have considerable discretion 
to calculate the amount of indemnification or any mitigating or offsetting 
factors. However, while the 2015 Model IIA refines the rules on compensa-
tion and reparation, it is uncertain, whether the reforms suffice to take into 
account the sustainable development impacts of indemnification.

Regarding the calculation of compensation for expropriation, Art 5.1 of 
the 2015 Model IIA establishes that compensation shall be adequate and at 
least equivalent to the fair market value, and provides for criteria for deter-
mining the fair market value. Valuation criteria include the going concern 
value, the asset value including the declared tax value of the tangible prop-
erty, and other criteria as appropriate. While the compensation standard is 
generally an objective standard that does not permit mitigation,212 the latter 
element may constitute a door-opener to integrate sustainability consider-
ations into the determination of compensation, for example, the sustaina-
bility policies pursued - or not pursued - by a foreign enterprise. However, 
to ensure that arbitral tribunals will take into account such sustainability 
considerations, an express reference to sustainable development or the gen-
eral exception clause of Art 32(1) of the 2015 Model IIA would be required.

Art 26.3 and Art 26.4 of the 2015 Model IIA address the determination 
of reparation (“monetary compensation”) for a breach of substantive IIA 
obligations. Following Art 26.3 reparations cannot be greater than the loss 
suffered by the investor, moreover, arbitral tribunals may not award puni-
tive or moral damages. Significant for sustainable development is that Art 
26.3 provides for mitigating factors, which include the current or past use 
of the investment, damages that the investor has caused to the environment 
or local community, other relevant considerations regarding the need to bal-
ance public interests and the interests of the investor.213 While this provision 

World of Investment Treaties: Beyond the Lawful/Unlawful Distinction’ (2017) American 
Journal of International Law 111:7-56, 16 ff; see also UNCTAD, Expropriation, 120 ff.

211 See Susan D. Franck, Arbitration Costs, Myths and Realities in Investment Treaty 
Arbitration (Oxford University Press 2019) 141.

212 See references in n 207.
213 2015 Model IIA, art 23.3, n 4.



2020 India’s International Investment Agreements (IIAs) 37

principally provides a basis for arbitral tribunals to take into account the sus-
tainable development interests of India as a host state and the contribution or 
lack of contribution of foreign investors to India’s sustainable development 
policies when determining reparation, the provisions still leave broad discre-
tion to arbitral tribunals on how to take into account sustainable develop-
ment aspects. An express reference to the mitigating or offsetting effects of 
the investor obligations in Art 11 and Art 12 of the 2015 Model IIA would 
have been desirable.

To conclude, the classical ISDS rules in the traditional Indian IIAs that 
govern all currently pending investment disputes against India214 are scarce 
and give arbitral tribunals wide discretion on deciding procedural questions 
and calculating indemnification. Problematic for the sustainable develop-
ment policies of host states are in particular the lack of predictability of pro-
cedural decisions and the cost and duration of arbitral proceedings. As there 
is only limited awareness of the impact of ISDS rules on sustainable develop-
ment and traditional IIAs do not contain any guidance on whether and how 
to take into account sustainable development considerations in procedural 
decisions, arbitral tribunals will hardly apply and interpret the traditional 
ISDS rules in the light of the impact of their decisions on the sustainable 
development policies of host states.

Although also the 2015 Model IIA did not specifically take into account 
the adverse effects of the ISDS system on sustainable development, several 
reform elements limit the possible negative impacts of ISDS on the sustainable 
development of host states. The 2015 Model IIA provides for the increased 
influence of the contracting parties on the ISDS proceedings, which allows 
ensuring that sustainable development aspects are considered in the settle-
ment of investment disputes. Moreover, the reforms of the provisions on 
jurisdiction and procedural questions contribute to preventing or limiting 
the duration of ISDS proceedings, and the reformed rules on indemnification 
induce arbitral tribunals to mitigate the amounts to be paid by taking into 
account sustainable development aspects. In sum, the reform approaches in 
the 2015 Model IIA are a good start, although a more detailed reference to 
sustainable development would be desirable to better ensure that arbitral 
tribunals reconcile their procedural decisions with sustainable development 
considerations.

214 See <https://investmentpolicy.unctad.org/investment-dispute-settlement/country/96/
india.> accessed 1 May 2020.
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vI. conclusIons: the FeasIble way Forward to 
reconcIle Investment protectIon and sustaInable 

development In IndIan IIas

India is in the process of reforming its IIAs to reconcile investment protec-
tion and sustainable development. Although India has terminated most of its 
traditional IIAs and has developed a new Model IIA in 2015 that expressly 
integrates sustainable development as one of its objectives, India’s IIA land-
scape as it stands today is not adequately equipped to promote the sustaina-
ble foreign investment India needs to implement the SDGs.

The traditional Indian IIAs, which continue to govern investment disputes 
for several years due to sunset clauses, do not contain any reference to sus-
tainable development or respective host state rights and investor obligations. 
The broad scope of application and the lean substantive rules give arbitral 
tribunals a wide margin of discretion to decide whether and how to take 
into account sustainable development in their decisions. Likewise, the scarce 
rules on procedural questions and indemnification create uncertainties as 
to the length and costs of arbitral proceedings. Therefore, it is hardly pre-
dictable for India how arbitral tribunals will deal with investment disputes 
involving sustainable development questions, i.e., whether arbitral tribunals 
will accept sustainability measures challenged by foreign investors or rather 
require India to compensate foreign investors for losses or additional costs 
accruing from such sustainability measures.

The 2015 Model IIA shows a better-balanced approach between host 
state and investor rights and obligations and includes several sustainable 
development-related provisions. Yet, the integration of the sustainable devel-
opment objective into the 2015 Model IIA and the IIAs negotiated on its 
basis has only been half-hearted. The 2015 Model IIA addresses sustain-
able development concerns in a manner that shows that the reforms were 
mainly an answer to White Industries instead of a comprehensive strategy 
to reform IIAs to reconcile investment protection and sustainable develop-
ment. The mere reference to sustainable development in the preamble, the 
limited references to the host state’s right to regulate public policy interests 
and the merely voluntary corporate social responsibilities of foreign inves-
tors are not sufficient to guide arbitral tribunals on how to take into account 
India’s sustainable development interests when applying and interpreting the 
IIA obligations. Remaining uncertainties that give undesirable discretion to 
arbitral tribunals include that not all policies relevant for the implementation 
of the SDGs are mentioned in the exception clauses, that the legal effects of 
sustainable development and the related investor obligations on other IIA 
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provisions are not specified, and that the rules on indemnification lack clari-
fication on how to take into account sustainable development considerations. 
As a result, arbitral tribunals continue to have a wide margin of discretion to 
take into account sustainable development in their awards, which does not 
allow India to predict the permissibility or possible “costs” of their sustain-
able development policies.

To effectively reconcile investment promotion and protection and sus-
tainable development, the Indian IIA reform process must continue. To 
ensure that the Indian IIAs contribute to the promotion of foreign invest-
ment necessary to implement India’s SDGs, sustainable development must 
be thoroughly integrated into the substantive and procedural IIA provisions 
through including all aspects of sustainable development into the general 
exceptions, and through clarifying the impact of sustainable development 
on the rules of jurisdiction over investment claims, the substantive IIA pro-
visions and the rules on indemnification. Likewise, it is important to specify 
the legal effects of the host state’s right to regulate and the role of the so far 
voluntary investor obligations for the admissibility, substantive IIA rules, or 
the calculation of indemnification. While some of the JIDs to the remaining 
traditional IIAs tackle these questions more thoroughly, the 2015 Model IIA 
needs adjustments to adequately address these concerns.

When revising India’s IIA strategy it is important to keep in mind that an 
essential prerequisite for effectively reconciling investment protection and 
sustainable development is the equilibrium between host state and investor 
rights and obligations. While foreign investment is important for realizing 
India’s SDGs, only a legal framework that adequately balances host state 
and investor rights and obligations will be able to attract foreign invest-
ment. Therefore, Indian IIAs must contain, on the one hand, sufficient flex-
ibility to permit India the implementation of its sustainability policies, and 
on the other hand, sufficient protection for foreign investors against unfair 
host state conduct that disproportionally affects foreign investors. To find a 
well-balanced approach is not only in the interest of foreign investors, but 
also in the interest of India who is no longer only a capital importing state, 
but increasingly a source of foreign investment.
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Abstract This article explores the effects of MFN clauses on the 
procedural and transparency rules set out in the 1994 GPA, the 
Revised GPA and government procurement chapters of FTAs and 
how procedural and transparency rules are expanded to countries 
that are parties to FTAs containing MFN clauses relating to 
government procurement, by analyzing the effects of the two 
most recent FTAs concluded by Japan (i.e. Japan-EU EPA and 
the CPTPP). This article then proposes how other countries, 
including India, should take careful note of the effects of the 
procedural rules and the MFN clauses regarding government 
procurement, and consider which procedural rules may be 
expanded to other countries beyond the parties to the FTA in 
question and which will not, when considering whether to enter 
into new FTAs containing government procurement provisions.
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I. IntroductIon

Government procurement is the purchase, lease, or rental of goods, services, 
and construction works by government entities, such as national govern-
ment agencies and local cities. The World Trade Organization’s (“WTO”) 
Agreement on Government Procurement (“GPA” or the “Revised GPA”1) 
promotes market opening, good governance, transparency, and integrity. The 
GPA sets out rules that the parties to the GPA (hereinafter, “GPA Parties” or 
in the singular “GPA Party”) must observe in the process of covered procure-
ment in order to ensure open, fair, and transparent conditions of competition 
in government procurement activities. These rules include general principles 
like national treatment and most-favored-nation (“MFN”) clauses, as well as 
procedural rules governing matters such as notices of intended procurement, 
conditions of participation, and other matters.

These rules do not apply to all government procurement activities con-
ducted by the GPA Parties, but are limited only to government procure-
ment activities carried out by covered entities with regard to covered goods, 
services, or construction services that have a value exceeding the specified 
thresholds. The scope of covered procurement activities is listed in the indi-
vidual annexes, which differ from party to party.

The GPA is a plurilateral agreement, meaning that not all WTO members 
are parties to it. Therefore, the GPA does not apply to all WTO members; 
instead, the GPA rules are applicable only to covered procurement activities 
engaged in by the GPA Parties.

In addition to the GPA, some bilateral EPAs and FTAs (collectively, 
“FTAs”) include chapters or provisions relating to government procurement. 
The relevant chapters or provisions may be included in FTAs between the 
GPA Parties as well as in FTAs between a GPA Party and a non-GPA Party.

1 For the definition of the “Revised GPA” see S III.1(1).
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However, if FTAs include rules in addition to those contained in the GPA, 
the MFN clauses of the GPA (and other FTAs with MFN clauses regard-
ing government procurement) require that GPA Parties (or parties to such 
FTAs) must be accorded the additional treatment agreed upon with regard 
to specific public procurement procedures covered by all of the overlapping 
treaties.

This article will review the history and content of government procure-
ment regulations in the GPA and other bilateral treaties (Section II), as well 
as the FTAs negotiated by Japan (Section III), and then discuss the exist-
ence and effects of the MFN clauses in the GPA and other bilateral treaties 
(Section IV), including the application of such effects to India (Section V).

Ultimately, MFN clauses and similar regulations governing government 
procurement activities, such as those contained in the GPA and FTAs, may 
serve to expand fair and transparent procedures for government procure-
ment. However, countries entering into FTAs with government procurement 
provisions, which are not the GPA parties, will need to take special note 
of the potential effects of these clauses on their government procurement 
activities.

II. government procurement regulatIons In  
the gpa and bIlateral treatIes

A. GPA

1. A brief history of the GPA

Governments tend to favor procurement of their own country’s goods and 
services for reasons ranging from national security to the promotion of 
domestic industry. Therefore, the General Agreement on Tariffs and Trade 
(“GATT”) Article III: 8(a) expressly exempts government procurement from 
the requirement of national treatment.2 However, the use of procurement 
procedures to protect domestic industries constituted a major non-tariff bar-
rier to trade and, considering that the size of the government procurement 
market and its share of the economy were non-negligible, major contracting 
parties to the GATT recognized the need to liberate government procure-
ment markets and establish internationally accepted rules for government 
procurement activities.

2 Japan Ministry of Economy Trade and Industry, 2016 Report on Compliance by Major 
Trading Partners with Trade Agreements -WTO, EPA/FTA and IIA, (2016) 559.
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As a result, in the 1979 Tokyo Round, the first Agreement on Government 
Procurement (“1979 GPA”) was concluded. The 1979 GPA required national 
treatment and most-favored-nation status, as well as fair and transparent 
procurement procedures. Additional negotiations, with the aim of improving 
the text, and expanding the scope and coverage, of the 1979 GPA resulted 
in a new Agreement on Government Procurement (“1994 GPA”), which was 
signed in Marrakesh on 15 April 1994 and entered into force on 1 January 
1996. After additional renegotiations, a further revised version of the 1994 
GPA was formally adopted in March 2012 and entered into force on 6 April 
2014 (“Revised GPA”) (hereinafter the 1994 GPA and the Revised GPA will 
collectively be referred to as “GPAs”).

The Revised GPA currently has 20 parties (including the European Union 
and its 28 member states, all of which are covered, and counted, as a single 
party) which collectively comprise 47 of the WTO member-states. Another 
34 WTO members/observers, including India, participate as applicants to 
the GPA Parties or observers on the GPA Committee.3

The GPA incorporates provisions related to national treatment and 
non-discrimination for the suppliers of the GPA Parties. It also includes pro-
cedural and transparency-based provisions to ensure that any procurement 
covered by the GPA is carried out in a transparent and competitive manner.4

1. Composition of the Revised GPA

The Revised GPA consists mainly of two parts: the text of the GPA itself and 
the Appendix, in which each GPA Party’s market access schedule of commit-
ments is described. The text of the GPA establishes rules and obligations to 
ensure fair, transparent, equitable, and non-discriminatory treatment, and to 
ensure open access to potential suppliers seeking to participate in the covered 
procurement activities. In the context of trade agreements on procurement 
transparency the GPA has three primary functions: to support non-discrim-
ination (by making it difficult to conceal discriminatory motives), to facil-
itate participation by suppliers unfamiliar with the system, and to improve 
information for market access negotiations.5 The primary procedural and 
transparency-related provisions include regulations and procedures relating 
to notices, conditions for participation, and technical specifications.

3 A list of the current parties, observers, and accession status can be found on the WTO 
website at <https://www.wto.org/english/tratop_e/gproc_e/memobs_e.htm>

4 Ayako Ueno, Multilateralising Regionalism on Government Procurement,(OECD Trade 
Policy Papers, No. 151, 2013)<https://doi.org/10.1787/5k46l8vvq2np-en> 8.

5 Sue Arrowsmith, ‘Reviewing the GPA: The Role and Development of the Plurilateral 
Agreement after DOHA’(2002) 5(4) Journal of International Economic Law, 761, 765.
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The Appendix to the Revised GPA describes the coverage of the Revised 
GPA with regard to each GPA Party, and is divided into Annexes concerning 
the parties’ specific obligations. The Annex applicable to each GPA Party 
lists the covered: (1) central government entities, (2) sub-central government 
entities, (3) “other” entities, (4) goods, (5) services, and (6) construction ser-
vices, in positive lists. This means that only the covered procurement ele-
ments and activities described in the Annexes are open to GPA Parties, and 
only the procurement procedures associated with those covered procure-
ment elements and activities are subject to the rules set out in the text of the 
Revised GPA. The seventh Annex also provides general notes.

B. Government Procurement Provisions in EPAs and FTAs

FTAs may also include chapters or provisions relating to government pro-
curement activities.

It should be noted that since the latter half of the 1990s the European 
Union (“EU”)has become proactive in pushing for multilateral rules, binding 
on all government procurement activities; this position was motivated by the 
EU’s view that competition-based, objective procurement activities are in the 
interest of all countries, and by the EU’s desire for others to follow its gov-
ernment procurement model.6 However, developing- and emerging-market 
countries feared that the binding rules advocated by the EU would extend 
to market access issues (defined as the removal of de jure preferences for 
national suppliers) and argued to restrict the coverage of these rules, includ-
ing transparency rules, to covered procurement activities.7 The EU’s efforts 
to establish multilateral rules for government procurement activities were 
not initially successful, as can be seen from the fact that the current proce-
dural and transparency-related rules of the Revised GPA apply only to the 
covered procurement activities. Instead, the aim of establishing liberal pro-
curement rules has been pursued via GPA-type provisions in bilateral FTAs 
negotiated by the major WTO Members, as described above.8

The primary text of FTAs may establish procedural and transparency 
rules, which may be similar to or dissimilar from those contained in the 
GPA, and FTAs may also list the covered procurement activities in their 
Annexes. This approach is customarily taken when the parties to the FTAs 

6 Steve Woolcock, ‘Policy Diffusion in Public Procurement: The Role of Free Trade 
Agreements’ (2013) 18 International Negotiation 153, 165.

7 Stephen Woolcock, Public Procurement in International Trade (European Parliament 
Directorate-General for External Policies of the Union Directorate B Policy Department, 
2012) 14.

8 Woolcock (n 6) 165.
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are already GPA Parties and wish to introduce stricter procedural and 
transparency rules than the Revised GPA contains (“GPA-Plus Rules”) or 
to expand the scope of covered procurement activities in order to recipro-
cally open their government procurement markets beyond the scope of the 
Revised GPA. For example, the Japan-EU EPA, which not only expands the 
scope of the covered government procurement activities, but also introduces 
stronger procedural and transparency rules than the Revised GPA applicable 
to the parties, as discussed in Section III.

Procurement chapters and provisions may also be included in FTAs in 
which one or both parties to the FTA are not GPA Parties. Since only 47 
countries and regions are parties to the Revised GPA, the establishment of 
rules for government procurement in FTAs is particularly significant where 
the other contracting party is not the GPA Parties.9 For example, the FTAs 
concluded between Japan and Chile, Peru, Australia, Singapore and Mexico, 
which are not GPA Parties, have all included chapters on government pro-
curement rules.

By incorporating the GPA rules into FTAs between GPA Parties, or by 
using the Revised GPA rules as a model for government procurement regu-
lations in FTAs between non-GPA Parties, FTAs often cover not only gen-
eral principles of government procurement, such as national treatment and 
prohibition of offsets, but also key procedural rules including transparency 
measures.10

III. government procurement provIsIons In Ftas 
negotIated by Japan

A. Japan-EU EPA

The Agreement Between the European Union and Japan for an Economic 
Partnership (the “Japan-EU EPA”), which entered into force on 1 February 
2019, provides for government procurement rules in Chapter 10 of the main 
text and lists the covered procurement activities of both parties in Annex 10.

Since the EU member states and Japan are both members of the Revised 
GPA, the government procurement chapter of the Japan-EU EPA incor-
porates the provisions of the Revised GPA “mutatis mutandis”, as well as 
establishing new, additional rules that are not included in the Revised GPA.

9 Japan Ministry of Economy Trade and Industry (n 2) 1056.
10 Ueno (n 4) 6.
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The rules on government procurement procedures that exceed those con-
tained in the Revised GPA include, for example, a provision stating that 
government procuring entities shall not exclude suppliers established in the 
other party from participating in tendering procedures on the basis of any 
legal requirement that a supplier must be either be a natural or a legal person 
(Article 10.5, paragraph 1 of the Japan-EU EPA). Further, with regard to 
establishing the conditions for participation in the tendering process for cov-
ered government procurement, Article 10.5, paragraph 2 of the Japan-EU 
EPA requires that the “procuring entity shall not impose the condition that 
such prior experience must have been acquired within the territory of that 
Party”.

With regard to the GPA-Plus Rules for government procurement proce-
dures established in the Japan-EU EPA, as explained in the following Sections 
III.2 and III.3, if the procurement in question is also covered by other trea-
ties containing government procurement provisions and MFN clauses (e.g., 
the 1994 GPA, the Revised GPA, and the Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership (“CPTPP”)), the parties to those 
other treaties must also be accorded the same treatment as the EU parties, 
due to the nondiscrimination obligations contained in the MFN clause(s) of 
those other treaties. This means that suppliers of countries that are not par-
ties to the GPAs or the Japan-EU EPA, but are parties to an EPA containing 
government procurement chapters and MFN clauses, are able to state in a 
complaint review procedure that, by the Japan-EU EPA, they were treated 
unfairly compared with EU suppliers.

In implementing the Japan-EU EPA, Japan amended its domestic laws and 
regulations in accordance with the Japan-EU EPA and instructed the rele-
vant procuring entities to comply with the Japan-EU EPA. However, some of 
the rules have not been incorporated into Japanese domestic laws and regu-
lations explicitly, but have been implemented on a de facto basis.

In particular, upon becoming a party to the GPA and the Revised GPA, 
Japan established special laws and regulations in order to implement the 
GPAs.11 When new FTAs introduce the GPA plus rules, some of these laws 

11 For example the Cabinet Order Specifying Special Provisions for Procurement Procedures 
for Goods, etc. or Specified Services by the National Government (Cabinet Order No. 300 
of 1980) available at <https://elaws.e-gov.go.jp/search/elawsSearch/elaws_search/lsg0500/
detail?lawId=355CO0000000300> (In Japanese only) and the Cabinet Order Specifying 
Special Provisions for Procurement Procedures for Goods, etc. or Specified Services by 
Local Governments (Cabinet Order No. 372 of 1995) available at <https://elaws.e-gov.
go.jp/search/elawsSearch/elaws_search/lsg0500/detail?lawId=407CO0000000372> (In 
Japanese only) have been established with the purpose of implementing the GPA and the 
Revised GPA.
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and regulations will be amended to include those GPA plus rules. In such 
cases, it is clear that once the relevant domestic laws and regulations are 
amended, the new procedures can be enjoyed by all suppliers of countries, 
subject to such domestic laws and regulations. However, it should be noted 
that the GPA plus rules under new FTAs that are not explicitly incorpo-
rated into such domestic laws and regulations must also be applicable to the 
government procurement procedures open to suppliers of other countries, 
through the MFN clauses of GPAs or other EPAs with government procure-
ment chapters, as explained in Sections III.2, III.3 and IV.2 (2).

For example, Article 10.9, paragraph 2 of the Japan-EU EPA states that 
when procuring entities require suppliers to submit a test report or a certif-
icate issued by a conformity assessment body (or similar organization) as 
part of an evaluation of the supplier’s qualifications, procuring entities will 
accept the results of conformity assessment procedures conducted by the reg-
istered conformity assessment bodies of the other party, in accordance with 
the Agreement on Mutual Recognition between the European Community 
and Japan. By contrast with other procedural rules that do not limit their 
applicability to EU suppliers, the procedural rule above, regarding the use of 
test reports in evaluating the suppliers’ qualifications is explicitly limited to 
EU suppliers, as the article itself cites the Agreement on Mutual Recognition 
between the European Community and Japan, which applies only between 
Japan and the EU.

It should also be noted that the Japan-EU EPA opened the government 
procurement market to EU suppliers with regard to procurement of goods 
and services related to the operational safety of railway transportation; this 
area was specifically excluded from the scope of the GPA by the so-called 
“Operational Safety Clause” of the Japanese Annexes (included in Appendix 
I) to the GPAs. However, as explained in Section IV.2(1), since the MFN 
clauses of the GPA do not extend to coverage of government procurement 
under the GPA, the liberalization of the railway market in Japan is limited 
to EU suppliers only; other GPA Parties do not have automatic access to this 
market.

B. The Relationship Between Japan and Switzerland

Although Switzerland ratified the 1994 GPA in 1996, it has not yet rati-
fied the Revised GPA. Thus, as between Japan and Switzerland, the rules 
and coverage limitations of the 1994 GPA apply to government procurement 
rules and the scope of covered procurement. Since Switzerland is not an EU 
member, the procurement activities in Japan which are listed in Annex 10 of 



48 The IndIan Journal of InTernaTIonal economIc law Vol. XII

the Japan-EU EPA, and newly covered by that agreement, are not available 
to Switzerland.

However, a different situation exists with regard to application of the 
Revised GPA and Revised GPA-Plus Rules contained in Chapter 10 of the 
Japan-EU EPA to government procurement activities involving Japan and 
Switzerland, due to the MFN clause in the 1994 GPA.

Article III (1) of the 1994 GPA established the following nondiscrimina-
tion rules:

 1. With respect to all laws, regulations, procedures and practices regard-
ing government procurement covered by this Agreement, each Party 
shall provide immediately and unconditionally to the products, ser-
vices and suppliers of other Parties offering products or services of 
the Parties, treatment no less favourable than:

 (a) that accorded to domestic products, services and suppliers; and

 (b) that accorded to products, services and suppliers of any other 
Party.

Since both Japan and Switzerland are parties to the 1994 GPA, Japan 
is obligated to treat Switzerland no less favorably than any other parties 
to the 1994 GPA (a set of countries which includes the EU member states), 
with regard to procedures and practices relating to government procurement 
activities covered by the 1994 GPA. In other words, if the procurement in 
question is covered by both the 1994 GPA and the Japan-EU EPA, and other 
parties to the 1994 GPA (specifically the EU) participate in the relevant pro-
curement process, the MFN clause of the 1994 GPA requires Japan to accord 
Switzerland treatment equal to that extended to the EU.

Therefore, due to the MFN clause in the 1994 GPA, Japan is obligated 
to extend to Switzerland the benefits of both the Revised GPA rules and 
the Revised GPA-Plus Rules set out in the Japan-EU EPA, despite the fact 
that Switzerland is not a party to either the Revised GPA or the Japan-EU 
EPA. For example, Article 10.5, paragraph 2 of the Japan-EU EPA prohib-
its procuring entities from requiring that suppliers have prior experience 
acquired within the territory of the procuring Party, as explained in Section 
III.2 above. Therefore, through the MFN clauses in the 1994 GPA, Japan 
must treat EU suppliers and Swiss suppliers equally in actual procurement 
procedures, and if Japanese procuring entities require suppliers to have prior 
experience, they may not require that either the EU suppliers or the Swiss 
suppliers have prior experience in Japan.
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Again, it should be noted that the coverage of the Japan-EU EPA does 
not extend to Switzerland. In other words, Japan does not have to open 
the same government procurement activities that have been opened to EU 
suppliers (i.e. procurement related to railway transportation) to Swiss suppli-
ers. However, when conducting government procurement processes that are 
open to EU and Swiss suppliers, the Japanese procuring entities must treat 
EU suppliers and Swiss suppliers equally.

C. The Relationship Between Japan and the CPTPP Parties

Chapter 15 of the CPTPP, which entered into force in December 2018, pro-
vides rules for government procurement activities modeled on the Revised 
GPA. In particular, the CPTPP chapter on government procurement activ-
ities is meaningful because it (a) introduces procedural and transparency 
rules regarding government procurement activities to countries that are not 
GPA Parties, (b) expands the scope of the covered procurement activities, 
and (c) establishes Revised GPA-Plus Rules among the CPTPP parties.

Japan, Canada, New Zealand and Singapore are GPA Parties and par-
ties to the CPTPP. Additionally, with regard to CTPP parties, governmental 
procurement rules had already been introduced in FTAs concluded between 
Japan and Chile, Peru, Australia, Singapore and Mexico. Therefore, the 
primary significance of the government procurement chapter in the CPTPP 
is its introduction of government procurement rules governing Brunei 
Darussalam, Viet Nam, and Malaysia, which are not GPA Parties and do 
not have FTAs with Japan containing substantive government procurement 
provisions.

A similar non-discrimination issue as that discussed in Section III.2 above 
with regard to Switzerland also arises in the CPTTPP context, through the 
application of MFN clauses contained in the Revised GPA and the CPTPP.

Article IV (1) of the Revised GPA sets out the following nondiscrimination 
rules:

With respect to any measure regarding covered procurement, each 
Party, including its procuring entities, shall accord immediately and 
unconditionally to the goods and services of any other Party and 
to the suppliers of any other Party offering the goods or services of 
any Party, treatment no less favourable than the treatment the Party, 
including its procuring entities, accords to:

 a. domestic goods, services and suppliers; and

 b. goods, services and suppliers of any other Party.
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When Japan conducts government procurement activities involving cov-
ered procurement activities under the Japan-EU EPA, Japan is obliged (as 
discussed above) to conduct its procurement activities in accordance with the 
procedural and transparency obligations set out in the Japan-EU EPA. Since 
Japan and the EU member states are also GPA Parties, if the procurement 
activity in question is also covered by the Revised GPA, Japan is obliged 
to extend non-discriminatory treatment to other GPA Parties. The relevant 
treatment must be “no less favourable” than the treatment Japan accords to 
EU member states by virtue of the MFN clause in the Revised GPA. In such a 
case, the rules contained in the Japan-EU EPA must be extended to countries 
which are GPA Parties(but are not parties to the Japan-EU EPA; among the 
signatories to the CPTPP; such countries include Canada, New Zealand and 
Singapore) through the MFN clause contained in the Revised GPA.

Article 15.4 (1) of the CPTPP also contains the following nondiscrimina-
tion rule:

 1. With respect to any measure regarding covered procurement, each 
Party, including its procuring entities, shall accord immediately and 
unconditionally to the goods and services of any other Party and to 
the suppliers of any other Party, treatment no less favourable than 
the treatment that the Party, including its procuring entities, accords 
to:

 (a) domestic goods, services and suppliers; and

 (b) goods, services and suppliers of any other Party.

For greater certainty, this obligation refers only to the treatment 
accorded by a Party to any good, service or supplier of any other 
Party under this Agreement.

Therefore, the CPTPP requires Japan to provide nondiscriminatory treat-
ment in the relevant procurement processes to countries which are only par-
ties to the CPTPP (i.e., Chile, Peru, Australia, Mexico, Brunei, Vietnam and 
Malaysia), and requires that the treatment be “no less favourable than [what 
Japan] accords” to other CPTPP party countries that are also GPA Parties 
(namely, Canada, New Zealand, and Singapore). This means that the rules 
set out in the Japan-EU EPA must be extended to countries which are neither 
GPA Parties nor parties to the Japan-EU EPA, due to the MFN clause con-
tained in the CPTPP.

As a result, application of the MFN clauses in both the Revised GPA and 
the CPTPP require application of the procedural and transparency rules set 
out in the Japan-EU EPA to various countries that are not parties to the 
Japan-EU EPA.
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It is important to keep in mind that this application of procedural and 
transparency rules is only “equally transferred” to non-GPA Parties if the 
relevant government procurement activity at issue is covered by all three 
treaties (i.e., the Japan-EU EPA, the Revised GPA, and the CPTPP).

Iv. mFn clauses In the gpas and bIlateral treatIes: 
theIr eFFects

A. MFN treatment

MFN rules, along with the national treatment rule, are one of the funda-
mental principles in international trade agreements. MFN rules are non-dis-
criminatory treatment rules that require states to accord the industries of one 
foreign state “no less favourable” treatment than that which is given to the 
industries of another. Under MFN rules, concessions negotiated bilaterally 
on the basis of reciprocity between the negotiating parties must be extended 
to the other parties to the relevant agreement.12

The MFN obligation established in Article I of the GATT and Article II of 
the General Agreement on Trade in Services (“GATS”) requires the parties 
to those agreements to extend to all other parties, immediately and without 
discriminatory conditions, the most favorable trade and market access con-
cessions the granting party has given to any third party.

However, government procurement activities are largely excluded from 
the MFN rules contained in the GATT and the GATS, allowing states to 
enter into agreements to open government markets only to the parties to 
certain agreements, without extending those benefits to third parties.13 
Discussions have taken place as to whether the GATT MFN rules apply to 
the coverage of the GPA or to government procurement provisions in EPAs, 
in which it has been agreed that the MFN rules in GATT Article 1 do not 
apply to the coverage of the GPA relating to government procurement; that 
is, the negotiated coverage scope of applicable government procurement (i.e., 
the threshold of the procurement, the procuring entities, and the scope of the 
goods and services procured) is limited to the parties to the relevant GPAs 
or EPAs with government procurement clauses, and other countries do not 
obtain automatic access to the government procurement market(s) opened by 

12 Sue Arrowsmith, Government procurement in the WTO (Kluwer Law International, 2003) 
111.

13 Ibid 66.
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other treaties.14 This article does not address those issues; instead, it focuses 
on the relationship of MFN rules within the 1994 GPA, the Revised GPA 
and other trade agreements containing government procurement provisions, 
and how such MFN clauses also expand the procedural and transparency-re-
lated obligations, but not the scope, to other parties.

B. MFN Treatment in the GPAs

 (1) Non-application of MFN treatment to the scope of the GPAs

Both the 1994 GPA and the revised GPA include MFN clauses which 
provide that each party shall provide the products, services, and suppliers of 
other member countries, “treatment no less favorable” than the treatment 
accorded to goods, services, and suppliers of any other party.

However, the MFN obligation does not extend to the scope of the GPAs. 
This can be seen from the fact that the GPAs limit the covered procurement 
activities to the procurement activities positively listed in the Annexes for 
each party, and reciprocally and conditionally open the government pro-
curement markets only to the member states that are GPA Parties or parties 
to the 1994 GPA, respectively. Therefore, if the GPA Parties enter into an 
agreement with other countries, and that agreement grants wider access to 
procurement markets than the GPAs,15 the MFN clauses of the GPAs do not 
automatically extend the scope of access to include the additional markets 
included in the other agreements. For example, see the procurement of goods 
and services related to the operational safety of railway transportation in the 
Japan-EU EPA, as described in Section III.1 above.

On the other hand, this also means that countries which are not parties 
to the GPAs may enter into agreements with the GPA Parties and freely set 
out the extent to which the countries that are not parties to the GPAs (often, 
developing countries wishing to protect their domestic industries) wish to 
reciprocally open their markets to the foreign counterparty.

 (2) Application of MFN Treatment to the Procedural and Transparency 
Rules of the GPAs

The MFN clauses in the GPAs make it clear that the MFN rules apply 
to the procedural and transparency rules governing procurement activities 

14 On the other hand, the GATS exclusion for government procurement is clear, in that art 
XIII.1 explicitly states that it applies to GATS art II on MFN. For further discussion on the 
relationship between the MFN rules of GATT and GATS regarding government procure-
ment, see Arrowsmith (n 12) 83.

15 For example, by way of lowering the thresholds or adding new industries.



2020 The Government Procurement Agreement 53

that are covered by those agreements. This means that if a party to the GPAs 
enters into a trade agreement that promises or requires any treatment more 
favorable than the GPAs with respect to government procurement activi-
ties that are covered by the GPAs, such favourable treatment also must be 
extended to all countries that are parties to the GPAs by virtue of the rele-
vant non-discrimination clause.16

An example of this can be seen in the relationship between Japan and 
Switzerland, discussed in Section III.2 above. Due to the MFN clause in the 
1994 GPA, if Japan conducts any government procurement activities that fall 
within the coverage parameters of the 1994 GPA, Japan must treat suppliers 
from Switzerland, which is a party to the 1994 GPA, in the same manner as 
it treats EU suppliers. The GPA-Plus Rules in the Japan-EU EPA also extend 
to Switzerland, which is not a member of the EU, through the MFN clause 
of the 1994 GPA.

This also applies to cases where the government procurement provisions 
in FTAs include MFN clauses similar to those of the GPAs. The relevant 
MFN clauses often require (either directly or as a practical matter, through 
their operations) that preferential treatment granted in one agreement must 
be extended to the parties or beneficiaries of other agreements. This, in turn, 
limits discrimination among the FTAs’ trading partners by extending better 
treatment granted in new FTAs to the parties to earlier FTAs.17 For example, 
due to the MFN clauses in the Revised GPA and the CPTPP, Japan must 
provide the same non-discriminatory treatment set out in the Japan-EU EPA 
to all countries that are parties to the CPTPP (although those member states 
are not part of the EU),when the specific government procurement activity 
at issue is covered by all three treaties (i.e., the Revised GPA, the Japan-EU 
EPA, and the CPTPP); this requirement exists as a result of the MFN clauses 
in the Revised GPA and the CPTPP, as described in more detail in Section 
III.3.

Thus, as long as government procurement activities are covered by agree-
ments to which the countries in question are parties, MFN clauses in the 
GPAs and other, earlier, FTAs may require the relevant government(s) to 
extend preferential treatment relating to procedural and transparency rules 
to countries that are parties to earlier agreements containing MFN clauses 
relating to government procurement.

Consequently, suppliers from such countries may invoke the preferential 
treatment granted under other FTAs in complaint review procedures for 

16 Japan Ministry of Economy Trade and Industry (n 2) 1056.
17 Ueno (n 4) 34.
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the relevant government procurement activities. For example, suppose that 
the EPA between Country B and Country C (“FTA I”) accords stipulates 
stronger procedural and transparency rules than the EPA between Country 
A and Country B (“FTA II”), which has an MFN clause. In a particular 
government procurement procedure, if the suppliers from Country A are not 
accorded the stronger procedural treatment provided to Country C by the 
procuring entities in Country B under FTA II, the suppliers from Country A 
may use the unequal treatment as the basis for bringing a complaint review 
procedure. Specifically, Country A may object that this unequal treatment 
by the procuring entities in Country B violates FTA II, by invoking the pref-
erential treatment accorded to Country C under FTA I through the MFN 
clause in FTA II.

This outcome is not surprising, and is in fact the best overall treatment 
of procedural and transparency rules. It is not cost-effective for countries 
to establish individual procedural and transparency rules according to the 
terms of various agreements in force between the suppliers’ countries from 
time to time. Rather, it is far more natural and efficient, as well as equitable, 
to establish a single set of (most favourable) procedural and transparency 
rules and then to apply those terms to all relevant countries, whether or not 
those countries are parties to the agreement that contains the most favorable 
rules. However, this process may have unpredicted effects, if the parties to 
the relevant trade agreements did not understood this mechanism.

That said, countries entering into FTAs must be aware that commitments 
made in FTAs regarding procedural and transparency rules for government 
procurement activities can be extended to countries that are not parties to 
the relevant FTAs through other, earlier trade agreements containing MFN 
clauses relating to government procurement, including the 1994 GPA and the 
Revised GPA. FTAs with government procurement chapters aim to liberalize 
the government procurement markets of the parties, not only by expanding 
the coverage of the applicable government procurement activities, but also 
by eliminating discriminatory measures and practices in order to prohibit 
discrimination against foreign suppliers, goods, and services.18 Countries 
entering into FTAs with government procurement clauses may focus primar-
ily on the former half of the objectives above, but such countries must not 
forget that the latter half of the objectives are crucial to gaining equal market 
access opportunities, and that they will also have an effect on countries that 
are not parties to the relevant FTA.

18 See Kamala Dawar, ‘The WTO Government Procurement Agreement: The Most-Favoured 
Nation Principle, the GATS and Regionalism’ (2015) 42(3)Legal Issues of Economic 
Integration 257, 258.
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v. applIcatIon to IndIa

India has not yet ratified the Revised GPA but it has been participating in the 
GPA Committee as an observer since 2010. Since India has pursued a strict 
import substitution policy, its public procurement activities have been geared 
toward promoting national or regional producers.19 Therefore, although 
India has entered into some FTAs with government procurement provisions, 
as a general rule, India seems to take a negative stance on accepting binding 
commitments in multilateral, bilateral, or regional level trade agreements on 
opening its government procurement market to others.20

For example, although Chapter 10 of the Japan-India CEPA includes one 
of the most detailed rules on government procurement activities contained 
in any of India’s FTAs, the number and scope of the provisions are limited, 
and detailed obligations are left for future determination through further 
negotiations.

Nevertheless, even among the limited provisions established in the Japan-
India CEPA, Article 111 of the Japan-India CEPA, which addresses non-dis-
crimination in government procurement, states “[w]ith respect to any 
measure regarding government procurement, each Party shall provide to 
the goods, services and suppliers of the other Party treatment no less favour-
able than that it accords to non-Party’s goods, services and suppliers in 
accordance with its laws and regulations.” Additionally, Article 114 estab-
lishes obligations relating to future negotiations, establishing opportunities 
for the parties to enter into negotiations to expand the scope of covered pro-
curement activities, on a reciprocal basis, when one party offers to extend 
advantageous treatment concerning government procurement measures to 
another, non-party state.

None of the FTAs signed by India include coverage schedules relating to 
government procurement, including the Japan-India CEPA. Therefore, cur-
rently, and until such time as India opens its government procurement mar-
ket to suppliers from other countries, India’s procurement entities may not 
need to be concerned about amending the domestic rules and regulations 
regarding procedural and transparency rules with regard to government 
procurement.

19 Woolcock (n 7) 24. 
20 India and the EU have agreed on negotiating government procurement as part of the 

India-EU FTASee Government of India Ministry of Commerce and Industry, India-EU 
Broad Based Trade and Investment Agreement (BTIA) negotiations <https://commerce.gov.
in/international_nextDetail_WTO.aspx?LinkID=32&idwto=34>.
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However, the Japan-India CEPA includes MFN provisions relating to gov-
ernment procurement, and India may enter into FTAs with similar MFN 
provisions with other countries. It should be noted that, in the future, if 
India decides to open its government procurement market and to establish 
procedural and transparency rules relating to government procurement that 
are more favorable than those granted in other FTAs, those rules must be 
extended to countries that are parties to other FTAs signed by India that 
contain MFN clauses relating to government procurement. As a result, India 
will be required to extend the favorable procedural and transparency rules 
contained in those future FTAs to countries that are parties to earlier FTAs 
containing MFN provisions.

In particular, India should take this into consideration when entering into 
an agreement with a country with a stronger trade policy of  seeking access 
to the procurement markets of foreign countries by introducing procedural 
and transparency rules in the area of public procurement. For example, the 
EU has been one of the most enthusiastic countries in terms of introducing 
fair and transparent rules regarding government procurement procedures 
to other countries in their FTAs, to ensure more opportunities and greater 
fairness for EU businesses competing internationally.21

Thus, when India enters into FTAs with countries that focus on intro-
ducing fair and transparent procedural rules with regard to government 
procurement, India should be aware that it may require time and effort to 
amend its domestic procedural rules, and that it should be prepared to apply 
those new international standards to procurement that is open not only to 
suppliers of such countries but to suppliers of other countries as well.

If we look at the experience of Japanese procuring entities in implement-
ing the Japan-EU EPA, although the government procurement regarding rail-
way transportation was opened only to EU suppliers under the Japan-EU 
EPA, Japanese domestic procuring entities expended significant effort to 
amend their internal rules and gain understanding of how the procedural 
rules in the Japan-EU EPA were implemented, because government procure-
ment activities relating to the operational safety of railway transportation 
were never open to foreign suppliers before that time.

If India believes that any procedural rules should apply only between cer-
tain countries, India may carve out those relevant rules from the set of rules 

21 European Commission website on trade policy on public procurement <https://ec.europa.
eu/trade/policy/accessing-markets/public-procurement/>; See also, Directorate-General for 
Communication (European Commission), International Procurement Instrument (2019).
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that will be extended to other states under the MFN clause, by means of an 
explicit statement in any new FTAs that India enters into.

Again, taking the Japan-EU EPA as an example, as explained in Section 
III.1, Article 10.9, paragraph 2 of the Japan-EU EPA requires suppliers to 
accept the results of conformity assessment procedures conducted by the reg-
istered conformity assessment bodies of the other party, “in accordance with 
the Agreement on Mutual Recognition between the European Community 
and Japan”. Therefore, this procedural requirement is applicable only to 
Japanese and EU suppliers, and is not applicable to suppliers of other coun-
tries, regardless of whether or not the FTAs of the suppliers’ countries also 
have MFN clauses.

However it should also be remembered that the operation of MFN clauses 
relating to government procurement may also benefit India, in the sense that 
if the counterparties to future FTAs also enter into agreements containing 
preferable rules for government procurement, those counterparties will be 
required to grant India the benefit of those preferable rules as well.

It is important to note that the requirement to extend preferable proce-
dural and transparency rules is limited to the specific types of government 
procurement activities covered by the relevant FTAs, if any, and that the 
FTAs currently signed by India do not contain such coverage.

vI. concludIng remarks

The procedural and transparency rules on government procurement activ-
ities contained in the GPA may be extended to countries that are parties to 
FTAs containing MFN clauses relating to government procurement. While 
these MFN clauses may operate to promote the expansion of fair, transpar-
ent, and equitable government procurement procedures, supplementing the 
GPA regime, they also may have unanticipated effects, unless the countries 
entering into the relevant FTAs are well aware that the procedural rules may 
apply beyond the suppliers of the countries who are parties to the relevant 
FTAs.

Therefore, countries that enter into FTAs containing government pro-
curement provisions (including without limitation India), should take careful 
note of the effects of MFN clauses on the operation of regulations governing 
covered government procurement activities, and should consider which pro-
cedural and transparency rules may be expanded beyond, or limited to, the 
parties to the FTA in question.
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Abstract How should investment arbitrators and judges respond 
to the criticism that the legal privileging of foreign investors 
in international investment law (IIL) and arbitration risks 
undermining the human rights of citizens? Justice, the customary 
law rules on treaty interpretation, and the universal recognition of 
human rights require construing IIL in conformity with the human 
rights obligations of states rather than only in terms of economic 
utility and autonomy (e.g. of investors, arbitrators and states). 
Prioritizing foreign investments risks undermining ‘constitutional 
justice’ and human rights law (HRL), as emphasized by the 
European Court of Justice (section I). In investor-state arbitration, 
complainants, respondents, third parties (e.g. amici curiae) and 
arbitrators increasingly invoke human rights as procedural ‘due 
process rights’, part of the applicable law or relevant context 
for ‘systemic interpretation’ (II).Yet, just as the adoption of the 
proposed UN Agreement on Business and Human Rights remains 
contested, so remain judicial references to human rights – as 
applicable law or ‘systemic interpretation’ - in the settlement of 
investment disputes controversial. This contribution argues that 
judicial references to HRL can increase the source- and process-
based ‘normative legitimacy’ and result-oriented, internal and 
external ‘social legitimacy’ of economic adjudication. Yet, 
judicial ‘administration of justice’ is no substitute for legislative 
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reforms of IIL, which are necessary for protecting ‘constitutional 
and human rights integrity’, ‘deliberative’ and ‘constitutional 
democracy’ and public reason in multilevel governance of public 
goods (like sustainable development). HRL requires legislative 
and judicial reforms aimed at limiting neo-liberal interest 
group politics and authoritarian state-capitalism in IIL and 
adjudication (III).
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I. IntroductIon

Foreign investments (e.g. in exploitation of natural resources) affect the 
interests and rights not only of investors, but also of workers, consumers, 
competitors and many other people in host states. Yet, most of the more than 
3000 bilateral investment treaties (BITs) concluded since 1959 focus one-sid-
edly on the legal and judicial protection of foreign investors without offering 
similar legal and judicial protection to other natural or legal persons, which 
may be adversely affected by foreign investments or by investor-state arbi-
tration (ISA) awarding foreign investors financial compensation amounting 
to millions (and recently also billions) of dollars. In no other area of inter-
national law have natural and legal persons received such comprehensive, 
procedural and substantive legal privileges as in international investment 
law (IIL) and ISA. Even if domestic courts found the property rights claimed 
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by foreign investors to be unconstitutional and invalid1, or adversely affected 
domestic citizens sought legal protection by regional human rights bodies2, 
violations of domestic constitutional law or human rights law (HRL) may 
not prevent ISA awards protecting foreign investor rights as defined in BITs. 
In response to the long-standing civil society criticism that the prioritization 
of procedural and substantive investor rights in IIL and ISA may unduly 
disregard the rights of other persons (e.g. labor rights of local workers, cit-
izens affected by environmental pollution), the complainants, respondents, 
arbitrators and third parties participating in ISA are increasingly invoking 
human rights in ISA –as procedural ‘due process rights’, part of the applica-
ble law, or relevant context for ‘systemic interpretation’ – in order to prevent, 
or remedy, abuses of human rights (e.g. of indigenous people) by foreign 
investors and host states, for instance in cases of local governments engaging 
or colluding in violations of human rights, particularly if domestic laws and 
courts in host and home states failed to offer effective remedies. This contri-
bution discuss the limited possibilities for investment arbitrators and judges 
to enhance ‘judicial administration of justice’ in investment disputes (section 
II) and the past efforts at rendering HRL more effective in ISA (section III). 
Section IV and V draw conclusions and discusses the need for legislative IIL 

1 For example, in the Awdi v Romania, (ICSID Case No ARB/10/13, award of 2 Mar. 2015), 
the arbitration Tribunal noted that the property rights claimed by the investor had been 
found unconstitutional and invalid by Romania’s Constitutional Court; this had breached 
the ‘legitimate expectations’ of the investor (as protected by Romania’s ‘fair and equitable 
treatment’ obligations under the BIT) and required compensation of the damages and related 
expenses of the investor. For a discussion of case-law on such conflicts see: K.Y.Cordes/L.
Johnson/S.Szoke-Burke/R.Maweni, Legal Frameworks & Foreign Investment, Columbia 
Center on Sustainable Investment (November 2019), 14 ff.

2 For example, in the Endorois case, the African Commission on Human and Peoples’ 
Rights confirmed that the eviction – without consultation or compensation - of hundreds 
of families belonging to the indigenous Endorois people from their ancestral lands to create 
game reserves for tourism, and to grant concessions for forestry and mining, violated the 
Community’s rights to protection of religion, culture, property and freedom to dispose of 
its natural resources and wealth; Centre for Minority Rights Development (Kenya) on 
behalf of Endorois Welfare Council v Kenya, Merits and Provisional Measures, Decision 
African Commission HPR No. 276/03 (25 Nov. 2009). In the Kilwa case, the same African 
Commission found that the government and military of the Democratic Republic of Congo, 
with support from an Australian-Canadian mining company operating a copper and silver 
company near Kilwa, had engaged in extrajudicial executions, torture, arbitrary arrests 
and forced displacement violating numerous rights under the African Charter on Human 
and Peoples’ Rights; Institute for Human Rights and Development in Africa and Others 
v Democratic Republic of Congo, Communication 393/10 (2017). In Sawhayamaxa 
Indigenous Community v Paraguay, the Inter-American Court of Human Rights rejected 
the argument that the governmental taking of the community’s ancestral lands and related 
violations of the Inter-American Convention on Human Rights could be justified by the 
governmental sale of the land to a foreign investor and by the protection of this foreign 
property through a BIT; cf judgment on merits, reparations and costs of 29 Mar. 2006, 
Inter-Am. Ct.HR (ser. C), No. 146. 
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and BIT reforms in order to reconcile protection of foreign investor interests 
with domestic citizen interests more effectively.

II. legItImatIon oF Investment adJudIcatIon through 
human rIghts?

Most international human and labour rights treaties are binding only on 
states and do not create directly binding legal obligations for investors to 
protect or fulfil human rights. As national human rights systems legitimately 
differ among countries according to the democratic preferences of their peo-
ple, most BITs do not explicitly refer to HRL. Yet, as illustrated in section III 
below, human rights to, inter alia, water, health protection, access to courts, 
due process of law, and the rights of indigenous peoples are increasingly 
invoked before ISA tribunals. In light of this, the following questions arise. 
Can transnational investment adjudication protect human rights and com-
pensate for ‘jurisdiction and remedies gaps’ in domestic legal systems and in 
non-binding recommendations on ‘business and human rights’ adopted by 
ever more international organizations and transnational corporations? How 
should investment adjudicators respond to the fact that most BITs lack ‘con-
flict clauses’ on how to reconcile conflicts between IIL and non-economic 
legal obligations (like protection of the environment, respect for human and 
labor rights)? Does the increasing invocation of human rights in ISA con-
firm a change in international HRL3 and in the ‘commercial law culture’ 
of many arbitrators avoiding references to HRL? How should investment 
adjudicators define and protect procedural and substantive ‘rule of law’ in 

3 Note the obiter dicta by the tribunal in Urbaser v Argentina: “[…] international law 
accepts corporate social responsibility as a standard of crucial importance for companies 
operating in the field of international commerce. This standard includes commitments to 
comply with human rights in the framework of those entities’ operations conducted in 
countries other than the country of their seat or incorporation. In light of this more recent 
development, it can no longer be admitted that companies operating internationally are 
immune from becoming subjects of international law.’ Urbaser S.A. and Consorcio de 
Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentine Republic , ICSID Case 
No ARB/07/26, Award, 8 Dec. 2016, paras 1194-1195. (‘Urbaser v. Argentina ’). See also 
UN Human Rights Council, Eighth Session 7 April 2008, ‘Protect, Respect and Remedy: 
a Framework for Business and Human Rights. Report of the Special Representative of the 
Secretary-General on the issue of human rights and transnational corporations and other 
business enterprises, John Ruggie’ UN Doc A/HRC/8/5, para 54: ‘whereas governments 
define the scope of legal compliance, the broader scope of the responsibility to respect 
(human rights) is defined by social expectations – as part of what is sometimes called a 
company’s social licence to operate.’ Such ‘soft law obligations’ may evolve into ‘hard inter-
national law’ (as defined in Article 38 of the Statute of the International Court of Justice) 
by incorporation into the formal sources of national or international law.
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transnational ISA as a restraint on abuses of public and private power (e.g. 
in cases of bribery and corruption) and reconcile private and public interests? 

A. Justice in investment adjudication

Submission of disputes to impartial and independent third-party adjudica-
tion is a more ancient form of ‘constitutional justice’ than modern ‘consti-
tutional contracts’ constituting democratic self-government of peoples. One 
of the most important, recent developments in international law is the mul-
tiplication of (quasi)adjudicatory institutions based on worldwide, regional 
or bilateral treaties, especially if international courts – as in HRL and in 
many other areas of international economic law (IEL) - interact with domes-
tic courts in protecting transnational rule of law for the benefit of citizens 
and limit the ‘legal fragmentation’ resulting from the fact that international 
trade, investment, environmental law and HRL continue being developed 
in different worldwide institutions that often prioritize diverse values and 
regulatory interests. This raises the question of what are the relationships 
between judicial mandates for ‘administering justice’ in the settlement of 
specific investment disputes, the universal recognition of ‘inalienable’ and 
‘indivisible’ human rights, and the increasing civil society challenges of the 
‘input-‘ and ‘output-legitimacy’ of ISA?

HRL and democracies recognize guarantees of ‘access to justice’ and 
governmental duties of justifying limitations of human, constitutional and 
other individual rights. This need for justifying law and governance vis-à-vis 
citizens is also reflected in the customary law requirement of interpreting 
treaties ‘in conformity with the principles of justice of international law’, 
including also ‘human rights and fundamental freedoms for all’, as codified 
in the Vienna Convention on the Law of Treaties (e.g. in its Preamble and 
Article 31 VCLT). The Convention establishing the International Center for 
the Settlement of Investment Disputes (ICSID) confirms in its Article 42 that 
HRL may be part of the applicable law in investment disputes.

According to Article 31.3(c) VCLT, HRL may also include ‘relevant rules 
of international law’ for ‘systemic interpretation’ of IIL (e.g. in conformity 
with regional and UN human rights conventions accepted by host and home 
states of investors). Yet, most international trade and investment agreements 
prioritize trade and investor interests without adequate regard to govern-
mental duties to protect human rights and justice comprehensively. This 
path-dependent, utilitarian ‘economic law approach’ is influenced by the fact 
that, inter alia, most UN human rights conventions – like many national 
Constitutions (e.g. of Canada) - do not provide for protection of private 
property rights.



2020 Can Invocation of Human Rights Enhance Justice 63

UN HRL differs from BITs, inter alia, by recognizing the priority of ‘inal-
ienable’ human rights and related universal values over foreign investments 
and related private property and economic rights. While HRL perceives gov-
ernmental restrictions as exceptions that need to be justified (e.g. in terms 
of legality, public interests, proportionality) subject to limited standards of 
review (e.g. due to margins of appreciation), BITs protect foreign investments 
through international obligations (rather than exceptions from fundamental 
rights) and tend to prescribe ‘full, prompt and effective compensation’ as a 
condition of the legality of expropriation of investor rights.

The universal recognition of human rights of access to justice and judicial 
remedies includes also ‘rights to justification’ requiring that governmental 
restrictions of individual rights remain consistent with human rights and 
procedural and substantive ‘principles of justice’. ‘Justice as justification’4 
prompts participants in ISA to increasingly challenge – as illustrated in sec-
tion III - investment regulations from the point of view of human and con-
stitutional rights of the adversely affected investors, workers, consumers and 
other citizens (e.g. suffering from adverse impacts of foreign investments), 
for instance by

 � construing BIT jurisdiction-, applicable law- and ‘human rights-
clauses’ in conformity with the human rights obligations of states; 

 � defining protected ‘investments’ in conformity with local and inter-
national law;

 � interpreting the customary rules of treaty interpretation, BIT refer-
ences to ‘public interests’, investment law protection standards (like 
‘full protection and security’, ‘fair and equitable treatment’ (FET), 
non-discination), rules on awarding damages and quantification of 
compensation in conformity with human rights;

 � expanding judicial reason-giving, third-party participation and legal 
accountability of public and corporate actors involved; and

 � supplementing ‘commercial law’-approaches to ISA (e.g. emphasizing 
private autonomy of investors and arbitrators) and ‘public interna-
tional law’-approaches (e.g. emphasizing sovereignty and responsi-
bility of home and host states) by ‘constitutional law’-methodologies 
acknowledging constitutional duties of states and adjudicators to 

4 R. Forst, The Right to Justification. Elements of a Constructivist Theory of Justice (2012). 
On interpreting IEL in the light of a ‘human right to justification’ of law, governance 
and adjudication vis-à-vis citizens requiring protection of agreed ‘principles of justice’ 
(like equal freedoms, social justice, due process of law) see E.U. Petersmann, Multilevel 
Constitutionalism for Multilevel Governance of Public Goods. Methodology Problems in 
International Law (2017).
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reconcile protection of foreign investments with broader state and 
judicial duties to protect public interests, human and constitutional 
rights.5

B. Respect for constitutional pluralism and its limits

Commercial arbitrators in ISA prioritizing party autonomy, confidential-
ity and inter partes dispute settlement are increasingly challenged by social 
movements for their neglect of public interests (e.g. of local communities). 
Neoliberal economic justifications of ’separation of policy instruments’ are, 
likewise, criticized for neglecting the social legitimacy of law and democratic 
duties to protect ‘public goods’ (PGs).

Libertarian justifications of property rights - like John Locke’s labor the-
ory justifying private property rights as moral entitlements to the fruits of 
one’s labor provided the valuable good was acquired or produced without 
violating the rights and basic needs of others, or Robert Nozick’s theory of 
historical entitlements (‘justice in holdings’) if the acquisition, transfer and 
distribution of private property rights were lawful according to the rules in 
effect at the time – remain disputed by egalitarian claims that democracy 
requires reconciling individual and democratic autonomy in ways protecting 
the basic needs and human rights of all affected persons.

Also the moral theories (e.g. on personal freedoms, capabilities, justice, 
basic needs, agency, human dignity) and political theories underlying HRL 
and democratic constitutionalism remain contested. Empirical evidence 
confirms that investment arbitrators remain reluctant to respond to their 
‘legitimacy crisis’6, for instance by acknowledging HRL as applicable law 
or ‘relevant interpretative context’ in ISA (e.g. for promoting transparency 
and amicus curiae submissions for taking into account public interests tran-
scending the litigating parties). The commercial law background of many 
investment arbitrators, their ‘commercial arbitration culture’ (e.g. prioritizing 

5 Cf  E.U. Petersmann, Introduction and Summary: ‘Administration of Justice’ in International 
Investment Law and Adjudication, in: P.M. Dupuy/F.Francioni/E.U. Petersmann (eds.), 
Human Rights in International Investment Law and Arbitration (2009), 3-39. As dis-
cussed in S II, it remains contested whether protection of foreign investments should be 
limited by ‘proportionality balancing’ rather than by the more limited ‘necessity exception’ 
of international state responsibility law; how to ‘weigh’ foreign investments and adversely 
affected public interests; and how to define the ‘indivisible core’ of interdependent civil, 
political, economic, social and cultural human rights with due respect for ‘constitutional 
pluralism’ and sovereign rights to refuse ratifying UN human rights conventions. Arbitral 
discretion is especially wide regarding quantification of compensation (eg by taking into 
account an investor’s ‘contributory fault’ so as to avoid ‘inequitable’ outcomes). 

6 Cf M. Langford/D. Behn, Managing Backlash: The Evolving Investment Treaty Arbitrator, 
EJIL 29 (2018), 551-580. 
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party autonomy, confidentiality and inter partes dispute settlement), ‘rational 
ignorance’ (e.g. vis-à-vis the complexities of multilevel HRL), and prioriti-
zation of ‘ordinary virtues’ over the ‘burdens of judgment’ demanded by 
cosmopolitan HRL7 offer additional reasons for path-dependent focus on 
state-centered IIL as narrowly defined in BITs and ISA procedures – rather 
than to propose integrated approaches to IEL and HRL in order to justify 
ISA more comprehensively vis-à-vis all citizens affected by ISA.

The more utilitarian conceptions of ‘law and economics’ are contested(as 
illustrated by US President Trump’s ‘zero-sum’ conception of trade and 
investments), the more necessary becomes embedding economic regulation 
into social and legal theories of justice that are socially and democratically 
supported. Insufficient ‘institutionalisation’ of human rights and of ‘consti-
tutional justice’ in trade and investment agreements favors utilitarianism 
and intergovernmental power politics (e.g. ‘member-driven WTO govern-
ance’ disempowering the WTO Appellate Body). Insertion of ‘human rights 
clauses’ into trade and investment agreements may not suffice for chang-
ing path-dependent traditions that prioritize ‘ordinary social virtues’ (e.g. 
of arbitrators, investors and governments) over human rights protection. 
For instance, path-dependent judicial traditions – e.g. of WTO adjudica-
tors invoking power-oriented, and investor-state arbitrators invoking com-
mercial paradigms of ‘judicial administration of justice’ –may run counter 
to inclusive conceptions of ‘constitutional justice’ protecting all adversely 
affected interests.

John Rawls’ citizen-based Theory of Justice(1971) prioritizes equal free-
doms and ‘difference principles’ for governing the basic structure of national 
societies without mentioning most of the civil, political, economic, social 
and cultural human rights prescribed in UN HRL; the latter aims at pro-
tecting legal ‘status equality’ of human beings and sufficient access to exis-
tential goods (like food) and services (like education and health protection) 
without aiming at ‘material equality’ and without guaranteeing the eco-
nomic resources necessary for fulfilling human rights8. Securing adequate 
resources, goods and services satisfying popular demand depends on consti-
tutional and economic law and institutions (like markets supplying consum-
ers with goods and services). Trade law, investment and intellectual property 
law promote such production of goods and services; they also acknowledge 
sovereign rights of states to protect PGs not supplied in private markets.

Yet, with a few exceptions like the Lisbon Treaty on European Union 
(TEU) incorporating the EU Charter of Fundamental Rights (EUCFR), 

7 Cf M. Ignatieff, The Ordinary Virtues: Moral Order in a Divided World (2017).
8 Cf S. Moyn, Not Enough: Human Rights in an Unequal World (2018). 
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most IEL treaties neither incorporate HRL nor refer to it. The liberal under-
standing underlying the 1944 Bretton Woods Agreements (establishing the 
International Monetary Fund and the World Bank) and the 1947 General 
Agreement on Tariffs and Trade (GATT 1947) was only implicitly expressed 
in the stillborn 1948 Havana Charter for an International Trade Organization 
and in the 1948 Universal Declaration of Human Rights (UDHR). As the 
latter’s recognition of all human beings as free, equal, rational, reasonable 
and entitled to inalienable human freedoms and private property remains 
contested (e.g. by authoritarian rulers and communist countries), UN HRL 
remains ‘fragmented’ and separated from IEL.

Nevertheless, all 193 UN member states have recognized – in national 
Constitutions, dozens of human rights treaties and hundreds of human 
rights declarations – ‘inalienable’ and ‘indivisible’ human rights deriving 
from mutual respect for ‘human dignity’ (cf. Article 1 UDHR). Arguably, 
HRL and ‘systemic treaty interpretation’ require interpreting and justify-
ing IIL in terms of human rights recognizing citizens as democratic authors 
and addressees of legitimate law and governance institutions.9 Clarifying 
‘judicial administration of justice’ in IIL is important also in view of the 
emergence of communist China as the world’s biggest trading nation and 
second-largest economy, and the increase in number of trade and invest-
ment disputes (e.g. about ‘forced technology transfers’) involving China. 
The denial of human and constitutional rights in China’s ‘communist party 
state’ risks further undermining interpretation of IEL in conformity with 
UN HRL and its universal values promoting inclusive, public policies taking 
into account all affected interests.10

C. Can human rights law legitimate investment adjudication?

Legitimacy challenges of courts differ depending on their judicial mandates, 
subject matters, specific goals, design choices, legal sources, processes, 
audiences, institutional contexts and jurisprudence.11The previous sub-sec-
tions argued that judicial disregard for human rights weakens normative 
input-legitimacy of courts, which is concerned with the ‘right to rule’ (e.g. to 
issue judgments, decisions or opinions) according to agreed standards (like 
due process of law, independence and impartiality of judicial procedures). 
The more human rights are neglected in the ISA, the more citizens and 

9 Cf Petersmann (n 4). The drafters of the UDHR reached consensus by respecting disagree-
ments on the moral and political theories justifying HRL.

10 Cf E.U. Petersmann, International Economic Law without Human and Constitutional 
Rights? Legal Methodology Questions for my Chinese Critics, in: JIEL 21 (2018), 213-231.

11 Cf N. Grosman/H.Grant Cohen/A.Follesdal/G.Ulfstein (eds), Legitimacy and International 
Courts (2018). 
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democratic institutions challenge also the output-legitimacy of investment 
adjudication and the ‘constitutional justice’ of the basic structure of soci-
eties. The judicial powers of promoting both input- and output-legitimacy 
in economic adjudication may differ depending on the normative goals of 
economic courts (e.g. prospective justice in WTO adjudication vs restorative 
justice through investment law remedies), the design of judicial institutions 
(e.g. regime-embedded or regime-independent tribunals), their audiences, 
institutional environments and modes of interacting with other courts (e.g. 
preliminary rulings or advisory opinions of regional courts at the request of 
national courts).

Sociological legitimacy derives from empirical analysis of perceptions or 
beliefs that an institution has a right to rule. Both the internal legitimacy 
(e.g. the perceptions of regime insiders) and external legitimacy (e.g. beliefs 
of outside constituencies affected by trade and investment adjudication) are 
increasingly influenced by UN legal instruments (like the 2003 Framework 
Convention on Tobacco Control ratified by 181 countries), especially if 
they acknowledge human rights (e.g. to health protection), ‘corporate social 
responsibilities’ (e.g. to respect human rights), and the need for health and 
environmental regulations limiting commercial sales of toxic products (like 
tobacco) and other adverse human rights impacts of business activities (like 
environmental pollution).12 ISA dominated by business-interests is criti-
cized by civil society for undermining the source-based, process-based and 
result-oriented legitimacy of ISA through non-inclusive conceptions of the 
applicable law and procedures in investment disputes that entail procedural 
and ‘distributive injustice’ adversely affecting public interests.

Justice (e.g. in the sense of justifiable law-enforcement and treaty-interpre-
tation), democracy (e.g. in the sense of transparent, participatory, deliberative 
and accountable governance), and effectiveness (e.g. in the sense of realizing 
the judicial goals), offer standards required for assessing and improving the 
normative legitimacy of courts. If law and justice are defined not only in 
terms of rules, principles and institutions (e.g. justice as protection of human 
and constitutional rights), but also as relationships between citizens (e.g. as 
‘democratic principals’ of governments with limited, delegated powers), then 
sociological legitimacy - for example, depending on how judgments respond 
to prevailing public interest conceptions in compliance constituencies – may 
influence the ‘compliance pull’ of judgments and of social beliefs in justice.

12 On recent trade and investment adjudication confirming national restrictions of tobacco 
consumption see: E.U. Petersmann, How to Reconcile Human Rights, Trade Law, 
Intellectual Property, Investment and Health Law? WTO Dispute Settlement Panel Upholds 
Australia’s Plain Packaging Regulations of Tobacco Products, in: The Global Community 
YILJ 2018, 69-102.
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Calls for ‘constitutionalizing’ ISA aim at ‘inclusive justice’ so as to render 
courts justifiable for all affected persons (e.g. by transparent procedures rec-
onciling ‘public interests’ with particular trading and investor interests). As 
judges must remain servants of law and justice, their legitimacy arises from 
effectively fulfilling this ‘judicial function’, especially if HRL is part of the 
applicable law. Hence, ‘justified authority’ of courts and their contribution 
to social capital (e.g. based on trust increasing the market value of economic 
rights) depend on the particular contexts of courts. Legitimacy of origin of 
international courts may be distinguished from

 � the personal legitimacy of judges;

 � operational legitimacy of judicial exercise;

 � output legitimacy of judgments and jurisprudence;

 � the perception of their sociological legitimacy by compliance constit-
uencies; and

 � social reactions by governments, diplomatic communities or civil 
society (e.g. perceived ‘judicial biases’ of investment arbitrators, ‘judi-
cial overreach’).

For instance, in Opinion 1/2017 rendered by the Court of Justice of the 
European Union (CJEU) on 30 April 2019, the ISA procedures in the EU’s 
2016 Comprehensive Economic and Trade Agreement (CETA) with Canada 
were found to be consistent with EU law in view of the legal limitations of 
the potential reach of ISA by CETA guarantees of, inter alia, the legal auton-
omy of EU law, the EU judicial system, the democratic ‘regulatory freedom’ 
to protect non-economic PGs, and of fundamental rights (e.g. of access to 
judicial remedies, equal treatment) as protected in the EUCFR.13

The EU-Vietnam Investment Protection Agreement of 2019 limits the 
potential reach of ISA rulings, inter alia, by explicit references – in its 
Preamble – to ‘the principles articulated in The Universal Declaration of 
Human Rights, adopted by the General Assembly of the United Nations on 
10 December 1948’, so as to compensate for the inadequate HRL inside com-
munist Vietnam. The EU objective of progressively replacing bilateral ad hoc 
investor-state arbitration by a permanent public law tribunal with full-time 
adjudicators and an appeal process is likely to strengthen judicial protection 
of human and constitutional rights.

An increasing number of trade and investment agreements of developed 
and less-developed countries, and some of their BITs (e.g. based on the 2012 

13 Opinion 1/2017 CJEU of 30 April 2019, ECLI:EU:C:2019:341. 
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Model BIT of the Southern African Development Community, Article 12.1(v) 
of India’s 2015 Model BIT, the 2018 Model BIT of the Netherlands) and the 
‘Draft Pan-African Investment Code’14, also include provisions referring to 
human rights and investor obligations. As discussed in more detail in Section 
III below, such explicit references to HRL in IIL - and the strengthening of 
the public law dimensions of ISA- are increasingly recognized and pursued 
in the ongoing multilateral negotiations on amendments of IIL and arbitra-
tion procedures, as provided for in EU investment agreements, ICSID pro-
cedures and in the United Nations Commission on International Trade Law 
(UNCITRAL) arbitration procedures. Yet, as long as such amendments of 
IIL and arbitration procedures do not protect ‘judicial administration of jus-
tice’ more comprehensively, investment arbitrators and judges should explore 
how their inherent judicial powers enable judges to respond to human rights 
challenges in ISA.

D. How should investor-state arbitrators respond?

How should international judges respond to the fact that

 � most UN human rights conventions and BITs fail to clarify the rela-
tionship between human rights, property rights and foreign investor 
rights?;

 � national Constitutions often regulate these inter-relationships and 
judicial remedies in diverse ways and different from the comprehen-
sive protection of human and economic rights in European law?; and

 � HRL requires legislative changes (as illustrated by new ‘model BITs’ 
emphasizing sovereign ‘rights to regulate’ and ‘corporate social 
responsibilities’) rather than only interpretative changes of IIL’s one-
sided prioritization of foreign investments in order to protect public 
interests and remedies comprehensively?

The following section III answers these questions by discussing the 
increasing references to HRL – e.g. by complainants, defendants, third par-
ties and judges – in investment adjudication. It illustrates why such references 
to HRL - even if they remain of marginal importance for the substantive, 
judicial findings in most international investment disputes – may limit ‘inves-
tor biases’ in investment law and adjudication by justifying ISA procedures 
and investment regulations more inclusively vis-à-vis citizens.

14 Cf The Legal Nature of the Draft Pan-African Investment Code and its Relationship with 
International Investment Agreements, South Center Investment Policy Brief 9 (July 2017). 
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Section IV explains why complementing ‘human rights jurisprudence’ of 
specialized human rights courts by human rights references in ‘other’ inter-
national courts and economic regulation is a necessary, albeit controversial 
‘transition phase’ inside many democracies aimed at institutionalizing ‘public 
reason’ and social support for reconciling IEL with HRL and constitutional 
law.15 This may contribute to reforming ‘state-centered investment para-
digms’ (e.g. in the context of China’s ‘Silk Road’ investment projects) and 
‘neo-liberal investment paradigms’ (e.g. underlying many US BITs and their 
ISA rules) and make them more compatible with republican, ‘ordo-liberal 
investment paradigms’ underlying EU law and the UN Guiding Principles on 
Business and Human Rights.16

This contribution argues that systemic treaty interpretation and human 
rights require reconciling IEL with civil, political, economic, social and cul-
tural rights so as to limit ‘investor biases’ in investment law and arbitration 
in the broader context of HRL, constitutional law and IEL adjudication. Just 
as the case law of European courts has been instrumental for reconciling EU 
law with HRL, so can investment jurisprudence on the human rights dimen-
sions of IIL promote social acceptance of mutually coherent ‘principles of 
justice’ in multilevel HRL, constitutional law, IIL and ‘judicial administra-
tion of justice’. Section IV and V conclude that invocation of human rights 
(e.g. of access to water, food, medicines, health protection and judicial reme-
dies) may not change the judicial ‘balancing’ of economic rights (like market 
access rights, property and investor rights) with non-economic human rights 
if judges prioritize governmental duties to protect PGs (like public health) 
rather than corresponding human rights.

Yet, judicial examination of HRL and related PGs may increase the nor-
mative and sociological legitimacy of investment adjudication, for instance 
by making judicial procedures and judgments more inclusive and offering 
judicial remedies to all affected persons (e.g. indigenous people affected by 
foreign investments). This is true especially for the external legitimacy and 
beliefs of outside constituencies affected by trade and investment adjudica-
tion, such as non-governmental organizations and indigenous people sub-
mitting amicus curiae briefs to ISA tribunals. EU law protects fundamental 
rights as constitutional restraints on the exercise of all public authority by 

15 Cf M. Scheinin (ed), Human Rights Norms in ‘Other’ International Courts (2019).
16 UN Guiding Principles on Business and Human Rights, adopted by UN Resolution A/HRC/

RES/17/4 (2011). European ordo-liberalism differs from US-neoliberalism by its emphasis 
on ‘constitutional and legal construction of markets’ and systemic correction of ‘market 
failures’ and ‘governance failures’; cf E.U. Petersmann, How Should WTO Members React 
to their WTO Governance Crises? in: World Trade Review (18) 2019, 503-525.
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EU institutions, including external policy powers of the EU17. Hence, ISA 
arbitration in intra-community relations challenging EU member states 
has been found to be inconsistent with EU constitutional law18; ‘respect for 
human rights is a condition of the lawfulness of Community acts’ also in the 
external relations of the EU.19 The jurisprudence of European courts con-
firms that HRL may both legitimize the protection of foreign investors and 
justify limitations on procedural and substantive investor rights as protected 
in IIL, for instance if – in foreign debt crises - compensation claims of for-
eign creditors and investors may have to be reconciled (‘balanced’) with state 
duties to protect existential needs of domestic citizens as recognized in HRL.

III. InvocatIon oF human rIghts In Isa

In the limited number of investment disputes before the ICJ initiated at the 
request of home states exercising diplomatic protection for foreign invest-
ments by their nationals, human rights were invoked only exceptionally.20 In 
investment disputes initiated directly by investors in national and European 
courts like the European Court of Human Rights (ECtHR) and the CJEU, 
private property and investor rights tend to be protected with due respect 
for democratic regulation aimed at reconciling economic and non-economic 
rights and public interests.21

The role of human rights in ISA - and the kind of human rights invoked 
- vary depending on the actor who (1) introduces them into the dispute and 
who (2) asserts human rights and their violation. These may be investors, 
home and host states, amici curiae and the arbitrators themselves. Investors 
have introduced human rights either as independent claims (e.g. violations of 
human rights of investors) or in support of the alleged violation of a BIT (e.g. 
to substantiate certain interpretations of treaty terms such as expropriation). 
Host states have occasionally invoked human rights as respondents to justify 

17 In Case C-263/14, Parliament v Council, ECLI:EU:C:2016, 435, the CJEU confirmed (para 
47) that ensuring compliance of external EU agreements with human rights is required by 
Art 21:2 and 3 TEU.

18 Case C-284/16, The Slovak Republic v.Achmea BV, ECLI:EU:C:2018:158, 6 March 2018.
19 Opinion 2/94 CJEU, ECLI:EU:C:1759, para.34. On the ‘Kadi-jurisprudence’ annulling 

‘smart sanctions’ of the EU (like seizure of foreign property) on grounds of human rights 
violations even if these sanctions were ordered by the UN Security Council against alleged 
terrorists, see: M. Avbelj et al (eds), Kadi on Trial: A Multifaceted Analysis of the Kadi 
Trial (2014).

20 Cf A.Vermeer-Künzli, Diallo: Between Diplomatic Protection and Human Rights, 4 J. 
Int’l Disp. Settlement 487 (2013).

21 Cf V. Kosta /B. de Witte, Human Rights Norms in the Court of Justice of the European 
Union, in: Scheinin (n 15), 263 ff.
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governmental limitations of investor rights in terms of protecting human 
rights of third persons. The success of such defenses hinges upon whether the 
regulatory objective (e.g. health protection) and ‘proportionality balancing’ 
play a role in determining the breach of investor rights, or whether only the 
severity and impact on the investor are the decisive criteria. The respondent 
state may also introduce ‘counterclaims’ alleging human rights abuses by the 
investor or related violations of ‘corporate social responsibilities’. Finally, 
arbitrators have occasionally referred to human rights ex officio in their rea-
soning (e.g. for justifying admission of third party submissions including 
human rights arguments). The following sub-sections give an overview of 
invocation of human rights as investor claims, as a defense of the host state, 
by third party interveners and by adjudicators ex officio; the conclusions 
from sections II to III are then summarized. Section IV discusses the limited 
impact of HRL on past ISA and the need for amending IIL in order to protect 
justice and human rights more comprehensively in ISA.

A. Human Rights as Investor Claims

In past investment disputes, investors invoked human rights either in sup-
port of claims based on breaches of the applicable IIL (e.g. based on ‘sys-
temic interpretation’ pursuant to Article 31:3(c) VCLT) or ‘independently’ 
(e.g. claiming that the host state has – in addition to breaching an invest-
ment agreement – also violated its human rights obligations, and that these 
human rights violations are covered by the broad jurisdiction and applicable 
law clauses underlying the ISDS case). In Biloune v Ghana, a Syrian inves-
tor based his claim on violations of human rights (arbitrary detention and 
deportation) besides contractual breaches of an agreement between him and 
Ghana.

In this case, the tribunal declared that it lacked jurisdiction to rule on 
human rights issues as an independent cause of action. This conclusion was 
based on the jurisdictional clause in the agreement, according to which arbi-
tration only covers disputes arising ‘in respect of the enterprise’. The actions 
alleged to be human rights violations were nevertheless taken into considera-
tion when deciding on expropriation. The relation was deemed sufficient for 
factoring it in when determining the severity of the intrusion, which precisely 
for that reason was found to be tantamount to expropriation.22

In Chevron v Ecuador I, an independent assertion of denial of justice 
as a principle of customary law was accepted at the jurisdictional stage. 

22 Biloune and Marine Drive Complex Ltd v Ghana Investments Centre and the Govt. of 
Ghana, Award Jurisdiction and Liability, 27 Oct. 1989, 95 ILR 184,at 30.
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The tribunal stressed that the only requirement for jurisdiction stipulated 
by the jurisdictional clause is sufficient relation to the investment; it found 
this requirement to be satisfied. Contrary to the Biloune assessment, this 
tribunal concluded that claims based on international customary law fall 
under the purview of the jurisdictional clause also as independent causes of 
action provided that the claims constitute an ‘investment dispute’. Adopting 
the Mondev approach, the tribunal declared that lawsuits fall within the 
definition of investment if they are part of the ‘overall investment project’.23

In Toto v Lebanon, the claimant referred to specific human rights in rela-
tion to the right to fair trial. Since the BIT stated that the jurisdiction as well 
as applicable law cover principles of international law, the tribunal accepted 
and engaged with the human rights argumentation.24 The tribunal discussed 
which human rights were applicable to Lebanon (i.e., Article 14 ICCPR in 
conjunction with the interpretation by the ICCPR Commission).25 It finally 
refused jurisdiction due to a lack of evidence presented by the claimant.

In Spyridon Roussalis v Romania, the claimant based the claim on the 
right to property in Article 1 of the First Additional Protocol to the European 
Convention on Human Rights (ECHR) in addition to BIT breaches. The 
tribunal deemed a discussion of ECHR rights unnecessary since it was 
convinced that the BIT conferred more favorable rights. This line of reason-
ing was in line with the statement in Article 10 of the BIT that international 
obligations shall only be taken into consideration when more favorable.26

Supportive assertions of human rights used by investors as a supplemen-
tary means for strengthening their claims of investment treaty breaches are 
more frequent than independent assertions of human rights.

In I. Micula et al v Romania, the tribunal declared that it would be ‘mind-
ful’ of Article 15 UDHR when determining the legality of deprivation of 
nationality.27 Nevertheless, the tribunal’s subsequent rejection of the ICJ rea-
soning in the Nottebohm case demonstrated a reserved approach towards 
international law.

23 Chevron Corpn (USA) & Texaco Petroleum Corpn (USA) v Republic of Ecuador, PCA 
Case No. 34877, Interim Award, §§ 2, 3, 207 (Dec. 1, 2008), § 180.

24 Toto Costruzioni Generali SpA v Republic of Lebanon, ICSID Case No. ARB/07/12, 
Decision on Jurisdiction, (Sept. 11, 2009) [hereinafter Toto v Lebanon], §§ 144, 154.

25 Toto v Lebanon, §§ 157-60.
26 Spyridon Roussalis v Romania, ICSID Case No. ARB/06/1, Award , §§ 111-12, 310 (Dec. 

7, 2011).
27 I. Micula et al v Romania, ICSID Case No. ARB/05/20, Decision on Jurisdiction and 

Admissibility (Sept. 24, 2008), § 88.
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In Grand River Enterprises Six Nations, Ltd et al v United States of 
America, the major investors were indigenous people belonging to the First 
Nations. They argued that for the interpretation of the term investment, as 
well as the standard of protection under the FET provision, human rights 
– specifically those that are jus cogens, customary international law and 
indigenous peoples’ rights – had to be taken into account. They asserted 
that indigenous peoples’ rights include the obligation to promote commercial 
activities of First Nations Members. The tribunal found itself mandated to 
take public welfare issues into consideration since the preamble of the North 
American Free Trade Agreement (NAFTA) refers to ‘the need to preserve the 
NAFTA Parties’ flexibility to safeguard the public welfare’.

The tribunal discussed the scope of international indigenous rights and 
the states’ duty to proactive consultation prior to enacting legislation that 
is affecting indigenous communities. It explicitly criticized the behavior of 
the US authorities for not being sensitive to the particular position of the 
claimants as indigenous people and thus not meeting international stand-
ards. However, the tribunal concluded that this failure did not constitute a 
breach of NAFTA as NAFTA does not confer a direct and privileged right of 
consultation to individual investors.

Had such a duty to pro-actively consult existed, the Tribunal concluded, 
the claimants had failed to sufficiently substantiate that they were the legiti-
mate representatives of such a collective right. The tribunal found that it had 
no jurisdiction over legal issues concerning the investors’ individual statuses 
as members of the First Nations but only over protection standards accorded 
to investments as derived from NAFTA.28

In United Parcel Service of America Inc v Govt. of Canada, the claimants 
invoked collective bargaining rights of Canadian postal workers.29 According 
to UPS, Canada was violating core labor rights of the International Labor 
Organization, the International Bill of Human Rights as well as customary 
international law by denying Canada’s postal workers in rural areas the right 
to collective bargaining.

This constituted a breach of Canada’s NAFTA obligation to ensure 
minimum standards of treatment to foreign investors in accordance with 
international law because the prohibition of collective bargaining created 
unfairly low wages and distorted competition. The Canadian Union of 

28 Grand River Enterprises Six Nations, Ltd et al v United States of America, UNCITRAL, 
Award, §§ 66 f, 182, 220 (Jan. 12, 2011).

29 United Parcel Service of America Inc v Govt. of Canada, UNCITRAL, Investor’s Memorial 
(Merits Phase), §§ 645-71 (Mar. 23, 2005).
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Postal Workers and the Council of Canadians filed a petition for amicus 
submission in which they supported UPS’ assessment of the core labor rights 
violations committed by Canada; at the same time, they criticized that UPS 
was not the right holder of the workers’ right at stake and was not truly inter-
ested in their enforcement, as demonstrated by UPS’ rejection of the affected 
workers and their representatives as third party interveners.30 It would not 
render Canada’s conduct compatible with human rights if the affected indi-
viduals remained excluded from the proceedings and if only pecuniary dam-
ages were awarded to a third party instead of improving the situation for the 
victims. The tribunal failed to respond to the human rights arguments and 
rejected the alleged linkage of national treatment with the workers’ rights 
violations.31

The investment arbitrations following Russia’s criminal proceedings 
against its successful oil company Yukos and its management for tax eva-
sion32, and the parallel human rights complaints before the ECtHR, reveal 
diverging conceptions of property and diverging judicial methodologies in 
HRL and IIL.

The tribunals in Quasar de Valors SICAV SA et al v Russian Federation 
and Veteran Petroleum Ltd (Cyprus) v Russian Federation denied any bind-
ing force of the ECtHR’s jurisprudence on the tribunals, yet declared to take 
them into consideration when needed. In Quasar de Valors SICAV SA et al 
v Russian Federation, the tribunal stressed the differences of the required 
assessment; unlawfulness or bona fide regulations did not play a role for 
determining the existence of an expropriation under IIL, which was primar-
ily aimed at inducing foreign investment.

Even though the assessments of the ECtHR did not have any legal force 
for the given proceedings, the tribunal discussed the arguments brought 
forward before the ECtHR. In Veteran Petroleum Ltd (Cyprus) v Russian 
Federation, Russia invoked res judicata as a ground for lack of jurisdiction 
by pointing to the ECtHR proceeding. The tribunal responded that it was 
not a human rights court; it would assess the alleged human rights violations 

30 United Parcel Service of America Inc v Govt. of Canada, UNCITRAL, Application 
for Amicus Curiae Status by the Canadian Union of Postal Workers and the Council of 
Canadians, §§ 36, 58 (Oct. 20, 2005). 

31 United Parcel Service of America Inc. v Govt. of Canada, UNCITRAL, Award on the 
Merits, §§ 185-87 (May 24, 2007).

32 Hulley Enterprises Ltd (Cyprus) v Russian Federation, PCA Case No. 2005-03/AA226, 
Final Award (July 18, 2014); Yukos Universal Ltd (Isle of Man) v Russian Federation, 
PCA Case No. 2005-04/AA227, Final Award, § 765 (July 18, 2014); Quasar de Valors 
SICAV SA et al v Russian Federation, SCC Case No. 24/2007, Award, § 25 (July 20, 2012); 
Veteran Petroleum Ltd. (Cyprus) v Russian Federation, PCA Case No. 2005-05/AA228, 
Final Award, § 765 (July 18, 2014).
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of the individuals linked to Yukos as ‘part of the factual matrix of the claim-
ants’ complaints that the Russian Federation violated its obligations under 
the Energy Charter Treaty (ECT).33 No legal force was ascribed to ECtHR 
judgments for the arbitration proceedings; the human rights violations 
played only a role in the assessment of violations of the ECT. While human 
rights courts protect human rights against undue governmental restraints, 
ISA tends to interpret BITs as international obligations protecting foreign 
investments regardless of whether investors invoke HRL, and may prioritize 
procedural autonomy of participants in ISA (e.g. to insist on confidential, 
bilateral arbitration without publication of awards).

In H.T.M. Al-Warraq v Indonesia, the claimant argued that the term 
‘basic rights’ used in the investment agreement must include human rights; 
the claimant engaged in an in-depth analysis of the presumption of inno-
cence as recognized in several human rights instruments and the corre-
sponding jurisprudence.34 The tribunal followed the respondent state by 
interpreting the term in the specific context of the treaty provision, which is 
concerned with ownership rights. It discussed the ICCPR and its relevance 
to the claimant’s FET claim as a basic minimum standard; it also examined 
the scope of Indonesia’s obligations, in particular, the right to be present 
at trial, to defend oneself and the presumption of innocence. Although the 
alleged human rights violation could not have constituted a treaty breach in 
itself, the assessment of the FET principle amounted to an examination of 
Indonesia’s human rights obligations. In Rompetrol Group NV v Romania, 
the investors invoked due process rights under international law as an inde-
pendent claim and in support of breaches of the Dutch-Romanian BIT and 
the ECT. The claimants alleged that they had been subject to arbitrary crim-
inal investigations and governmental control measures which amounted to 
state harassment and pressure on the claimant’s company in violation of 
Article 6 of the ECHR. The parties to the dispute – Romania and Rompetrol 
– agreed that Article 6 ECHR played a role for the investment dispute; but 
they disagreed as to whether the ECHR standards constituted ‘the floor or 
the ceiling’ for protection standards.

Romania argued that denial of justice claims should be adjudicated accord-
ing to the same standards that would apply in any international forum, i.e., 
higher standards of proof and only after exhaustion of local remedy; the 
ECtHR jurisprudence should be considered as the ultimate yardstick for law-
ful behavior of the investigation authorities. The arbitral tribunal stressed 
that it was established to decide upon legal disputes arising directly out of 

33 Veteran v Russian (n 32) §§ 76, 765. 
34 Hesham Talaat M. Al-Warraq v Republic of Indonesia, UNCITRAL, Final Award, §§ 

178-84 (Dec. 15, 2014).
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an investment; the alleged violations of the investors’ private lives were not 
sufficiently related to the investment dispute. Thus, it was not competent 
to decide on the correct application of the ECHR.35 However, it did not 
close the door to resorting to human rights argumentation by stating that it 
would nevertheless take into account common standards of other interna-
tional regimes if appropriate. The tribunal referred back to the ECHR and 
international norms when assessing the authorities’ conduct.

Ultimately, the human rights question related to the legality of the crim-
inal proceedings against individuals linked to Rompetrol; it played a role in 
establishing a breach of the BIT, namely the state’s failure to undertake all 
possible steps within a criminal proceeding to avoid unnecessary, adverse 
effects on the investors’ interests.

In the Mohamed Munshi v State of Mongolia emergency measures appli-
cation,36 the investor brought human rights-related issues to the scrutiny of 
an arbitral forum. The British/Australian investor, conducting coal mining 
business activities in Mongolia, claimed to have been arrested there in 2015, 
denied departure, then tried about two years later and sentenced to 11 years 
imprisonment for defraud.37 Since the arrest, the investor maintained that 
the Mongolian authorities froze his company’s assets and suspended its oper-
ation licenses.38 In the petition, he declared his intention to challenge these 
actions in an arbitration claim for their violation of ‘fair and equitable’ treat-
ment, ‘illegal expropriation, and denial of justice’ under the Energy Charter 
Treaty (ECT).39 But given the imprisonment circumstances, of which the 
investor complained in his urgent application, he could not yet initiate the 
proceedings.40 Although the investor’s situation directly impacted his human 
rights to life, health, security of person, access to legal counsel, and access to 
a fair trial, he did not invoke any specific human rights instruments or cite 
relevant legal provisions in that respect. Despite the acknowledgment of ‘sig-
nificant human rights issues’, expressions of sympathy and concerns about 
the human rights conditions under which the investor was incarcerated,41  
the award did not approach the issue from a human rights perspective. The 

35 Rompetrol Group NV v Romania, ICSID Case No. ARB/06/3, Award, §§ 47, 83, 89, 172 
(May 6, 2013).

36 Mohamed Munshi v State of Mongolia (Award on emergency measures, 5 February 2018) 
Arbitration SCC Case No EA 2018/007 (Munshi).

37 Ibid paras 13, 14, 16, 19. In the petition, the investor also contested the alleged crime of 
which he was convicted, and claimed that his arrest was ‘orchestrated’ by a Mongolian 
businessman and his family so as to ‘force [Munshi] to pay large sums of money’, Ibid paras 
19, 24. 

38 Ibid para 20.
39 Ibid para 20. 
40 Ibid para 25.
41 Munshi (n 36) paras 47, 55.
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application was examined under a four-criteria test for providing interim 
relief in international law, which the investor himself had highlighted.42

Being ‘troubled’ by the imprisonment conditions described by the investor 
and publicized by international media, the Emergency Arbitrator agreed that 
‘significant human hardship and serious risk to life and health’ could consti-
tute an ‘irreparable harm’, which constituted the first criterion in the test.43

Regarding necessity as the second criterion, he accepted that the inves-
tor’s seeking confidential legal advice and freedom to initiate arbitration pro-
ceedings reflected a ‘fundamental principle of the arbitral process’, without 
which the ‘basic procedural fairness of the future arbitration’ would be ‘seri-
ously threaten[ed]’.44 However, the Arbitrator disagreed that the investor’s 
‘fundamental rights in the procedural running of the arbitration’ went as far 
as entailing an interference with a sovereign state’s judicial system by order-
ing his departure from Mongolia.45 That was especially so since Mongolian 
courts had already convicted the investor of a crime and had given him a 
sentence.46

In the Emergency Arbitrator’s viewpoint, a release order would thus be 
‘overturning’ their decision in practice, in addition to exceeding what was 
‘strictly necessary’ to permit the investor to submit his arbitration claim.47 
Concerning urgency as the third criterion, the Arbitrator found the investor’s 
right of access to counsel to be urgent; for otherwise he would be denied 
‘access to justice’.48 With proportionality as the fourth criterion, the arbi-
trator held that granting a release order would not be proportional to the 
‘considerable burden’ to be placed on Mongolia, given that the issue involved 
interferences with sovereign state actions.49 For the Arbitrator, filing for arbi-
tration was not a ‘sufficient reason’ for such interferences.50

On the basis of all the aforementioned, the Arbitrator only ordered that 
the investor be allowed to have ‘reasonable access’ to his legal counsel with 
guaranteed confidentiality and non-interference.51

42 Ibid paras 40-41. 
43 Ibid para 44. 
44 Ibid paras 46, 49. 
45 Ibid para 47.
46 Ibid para 48.
47 Munshi (n 36) paras 47-48.
48 Ibid para 52.
49 Ibid para 56.
50 Ibid para 57.
51 Ibid para 63.1.
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B. Human Rights as a Defense of the Host State

In past ISDS cases, host states invoked human rights at the jurisdiction, 
merits or quantum phases of the arbitral proceedings in order to persuade 
ISDS tribunals that (1) they lacked jurisdiction (e.g. because the investment 
had been made in violation of applicable domestic HRL); (2) no investment 
protection standards had been violated (e.g. because the investor had no 
‘legitimate expectations’ that his investment project and related government 
regulations could disregard HRL); (3) damages ought to be calculated in 
a certain manner (e.g. in case of complicity in human rights violations, or 
of non-discriminatory, non-compensable regulations protecting the human 
rights obligations of the host state in a severe financial crisis); and/or (4) the 
tribunal should accept jurisdiction for counterclaims by the state for dam-
ages due to human rights violations caused by the foreign investor in the 
conduct of its investment project.52

The latter situation arose in Urbaser v Argentina, where a tribunal inter-
preted Article 46 ICSID and the BIT as allowing for host state counterclaims 
and engaged in a discussion of such a claim based on human rights (like 
the right to water) and corresponding corporate obligations accepted by the 
investor.53 Most often, human rights only play a minor role as justification 
for state measures undertaken to comply with HRL.

For instance, the duty of the state to ensure just and favorable conditions 
of work may compel states to enact legislation that is to the detriment of the 
investors’ profit. Host states often invoke their regulatory discretion without 
specifying their concrete human rights obligations in investment disputes. 
Tribunals have recurrently stressed that the objective behind a state measure 
does not play a role for their assessment of potential BIT breaches.54

Even in cases in which a regulation’s objective was discussed, the exam-
ination tends to focus on general terms – such as ‘public/social welfare’ or 

52 Cf F. Baetens, Invoking Human Rights: A Useful Line of Attack or a Defence Tool for 
States in Investor-State-Dispute Settlement? in: Scheinin (n 15), ch 8. Even though focus-
ing on environmental law rather than HRL, in Burlington Resources Inc v Republic of 
Ecuador (ICSID Case No ARB/08/5), the Decision on Counterclaims of 7 February 2017 
made history by ordering the investor to pay more than $39 million to Ecuador as com-
pensation for the costs of restoring environmental damage caused by the complainant (a 
mining company).

53 Urbaser v Argentina (n 3), §§ 1144, 1188-1192, 1200. As most BITs do not mention coun-
terclaims, ISA has tended to reject such claims on grounds of lack of jurisdiction, inad-
missibility (eg due to lack of a close ‘connection’ with the main claim), or lack of legal 
obligations of the investor concerned.

54 See, eg, Compañia del Desarrollo de Santa Elena SA v Republic of Costa Rica, ICSID Case 
No. ARB/96/1, Final Award, a § 72 (Feb. 17, 2000).
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‘public policy’ – without engaging with concrete human rights obligations of 
the host state. One exception concerns the right to water cases, which illus-
trate the diverse possibilities of approaching human rights justifications. The 
right to water is part of the International Covenant on Economic, Social and 
Cultural Rights (ICESCR);55 it is also recognized in other human rights trea-
ties, and was confirmed in a 2010 U.N. General Assembly resolution as well 
as in a 2012 U.N. Human Rights Council resolution as being part of HRL.56

The water-related investment disputes mostly arose following the pri-
vatization of water supply and sewage systems and subsequent termina-
tion of concessions (or tariff freezing) by the states’ authorities in order to 
secure adequate access to water at affordable prices, notably in response to 
Argentina’s emergency measures mitigating the social impact of its economic 
and financial crisis starting in 1999.

In Azurix, the tribunal failed ‘to understand the incompatibility’ with 
human rights as the facts had not been sufficiently established.57 In seeking 
guidance in the case-law of the ECtHR for interpreting the scope of property 
rights and the role that ‘public purpose’ ought to play for determining expro-
priation, the Tribunal concluded that the public purpose of a measure plays a 
less significant role when the affected individual is a non-national.

In Siemens, the human rights relevance was rejected because Argentina 
failed to develop the argument that state measures to protect the human 
rights of domestic citizens may justify expropriation of foreign investors 
without full compensation.58

In Suez/Vivendi, Argentina – as well as five non-governmental organ-
izations (NGOs) as amici - stressed the importance of the right to water 
that Argentina aimed to protect by freezing the water tariffs. The tribunal 
acknowledged that safeguarding sufficient water supply ‘was vital for the 
health and well-being of 10 million people’.59 Nevertheless, it concluded that 
adopting measures in breach of investors’ rights were not the only means 

55 According to General Comment 15 the right to water is part of the right to an adequate 
standard of living (art 11), to adequte housing and adequate food (Art 11) and of the high-
est attainable standard of health (art 12); Committee on Economic, Social and Cultural 
Rights (CESCR), General Comment 15, The right to water, § 3, UN Doc. E/C.12/2002/11 
(Jan. 20, 2003).

56 Cf P. Thielbörger, The Right(s) to Water. The Multilevel Governance of a Unique Human 
Right (2014).

57 Azurix Corp v Argentina Republic, ICSID Case No. ARB/01/12, Award, § 261 (July 14, 
2006).

58 Siemens v Argentina, ICSID Case No. ARB/02/8, Award, §§ 79, 121 (Feb. 6, 2007).
59 Suez et al v Argentine Re, ICSID Case No. ARB/03/19, Decision on Liability (July 30, 

2010), §§ 252, 256, 260 



2020 Can Invocation of Human Rights Enhance Justice 81

available. The tribunal stated that human rights obligations as well as BIT 
obligations must be respected equally, which it found to be possible in the 
given case.

In SAUR International v Argentina, Argentina explicitly argued that its 
‘most basic human rights obligation’ – with constitutional hierarchy in the 
Argentinian legal system – made it indispensable for Argentina to intervene 
in the investors’ business; such human rights protection could not consti-
tute an expropriation. The tribunal responded by emphasizing ‘that human 
rights in general, and the right to water in particular, are one of the various 
sources that the tribunal should take into account to resolve the dispute’; 
however, Argentina had the possibility to comply with its human rights obli-
gations while compensating the investor.60

In other Argentina crisis cases, the defense claims were based on the 
‘necessity’-clause in the US-Argentina BIT (which was interpreted in the light 
of customary international law61 or of Article XX of the General Agreement 
on Tariffs and Trade (GATT))62 or on the ‘exceptional circumstances’, which 
should have influenced the ‘legitimate expectations’ of the investors.63

The precise criteria for preclusion of liability differed depending on the 
legal interpretation of the necessity exception, for example as being based 
on the customary law rules on state responsibility (e.g. excluding recogni-
tion of ‘necessity’ of emergency measures if the state could have prevented 
the emergency situation) or on more flexible treaty exceptions providing for 
‘proportionality balancing’ between the competing rights and legal values 
concerned. As explained in the Continental Casualty award, interpreting 
BIT exceptions similar to the WTO jurisprudence regarding GATT Article 
XX enables arbitrators to ‘balance’ the competing rights and obligations 
more flexibly.

The jurisprudence by national Constitutional Courts in over-indebted EU 
member states limiting the national rights of governments to curtail human 
rights protection in exchange for international debt arrangements illustrates 
how the relationships between investor rights, human rights and ‘condition-
ality’ of international financial assistance remain similarly controversial 

60 SAUR International SA v Republic of Argentine, ICSID Case No. ARB/04/4, Decision on 
Jurisdiction and Liability, §§ 328, 330-31 (June 6, 2012).

61 For example: CMS Gas Transmission Co v Argentine Republic, ICSID Case No. ARB/01/8, 
Award, §§ 315-17 (May 12, 2005)

62 Continental Casualty Co. v Argentine Republic, ICSID Case No. ARB/03/9, Award, §§ 
192-95 (Sept. 5, 2008)

63 Total SA v Argentine Republic, ICSID Case No. ARB/04/01, Decision on Liability, 308-14 
(Dec. 27, 2010).
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among creditor and debtor countries as among host states and foreign inves-
tors protected by BITs.

In Philip Morris v Uruguay the issue was one of the increasing number 
of disputes over restrictions on the packaging of cigarettes; the claimants 
argued that Uruguay’s restrictions amounted to an expropriation of their 
intellectual property rights.64 The tribunal recalled that public health protec-
tion is widely accepted as an expression of the state’s police power in accord-
ance with international customary law. By applying the ECtHR’s doctrine 
of ‘margin of appreciation’, the tribunal held that any state measure that is 
reasonable, not arbitrary, non-discriminatory, adopted in good faith and not 
wholly disproportionate, does not constitute a breach of expropriation.65

Specific weight was given to the fact that public health is protected by 
Uruguay’s Constitution and in numerous international treaties (like invest-
ment treaties, the Framework Convention on Tobacco Control (FCTC)). 
Uruguay’s tobacco packaging restrictions were found to be non-discrimina-
tory and proportionate limitations of intellectual property rights that did not 
amount to illegal expropriation.

The pending case of Glencore Finance (Bermuda) Ltd. v The Plurinational 
State of Bolivia66 revolved around the nationalization without compensation 
of two smelters and a mine formerly purchased by a Swiss-based investor, a 
matter that the Bolivian state contested.67 Among its arguments, the inves-
tor maintained that the applicable law in this dispute was limited to the 
UK-Bolivia BIT and only to be ‘supplemented by general principles of inter-
national law or customary international law’, dismissing the applicability of 
the respondent state’s other international obligations and domestic law.68 In 
response, the Bolivian state argued that international HRL constituted ‘part’ 
of the applicable ‘rules and principles of international law’, as confirmed by 
Article 31(3)(c) of the VCLT.69 The state simultaneously highlighted Article 
41(1) of the VCLT to affirm the prevalence of a human rights obligation 
over a conflicting investment treaty that was subsequently concluded, since 
the former dealt with ‘erga omnes obligations’ and third parties’ rights that 

64 Philip Morris Brands Sàrl, Philip Morris Products SA and Abal Hermanos SA v Oriental 
Republic of Uruguay, Award (2016) ICSID Case No. ARB/10/7.

65 Philip Morris v. Uruguay, Award (n 64) § 305.The application of the ECtHR’s ‘margin of 
appreciation doctrine’ was sharply criticized in the Concurring and Dissenting Opinion of 
Co-Arbitrator Gary Born (2016) ICSID Case No. ARB/10/7, §§ 87, 138.

66 Glencore Finance (Bermuda) Ltd v Plurinational State of Bolivia (Bolivia’s reply on pre-
liminary objections and rejoinder on the merits, 24 October 2018) PCA Case No. 2016-39/
AA641 (Glencore).

67 Ibid paras 3-9.
68 Glencore (n 66) para 361.
69 Ibid para 370.
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might not be modified by the latter.70 It went on to contend that investment 
treaties could not be considered as lex specialis vis-à-vis treaties of human 
rights on grounds of their different subject matters.71

Another of the state’s responses invoking human rights pertained to its 
implementation of the full protection and security obligation. The back-
ground here was the social tension transpiring at the mine between the inde-
pendent cooperativistas and the formal mine workers, which escalated to a 
‘violent confrontation’ and the cooperativistas’ occupation of the mine site.72 
According to the investor, the state did not comply with its obligation since 
it did not ‘mobilize adequate resources and diligently protect lives and the 
integrity of [the] investment.’73 On its part, the state interpreted such claim 
as expecting the intervention with force against the cooperativistas, a course 
of action that it rejected in light of the restrictions resulting from its human 
rights obligations.74 It insisted that ‘all reasonable and available measures’ 
of protection were adopted, and the full protection and security obligation 
did not justify ‘the violation of human rights obligations’.75 Expounding on 
the latter point, the state specifically identified the rights to life and phys-
ical integrity provided for under the International Covenant on Civil and 
Political Rights (ICCPR) and the American Convention on Human Rights 
(ACHR) and footnoted a string of human rights cases and international doc-
uments in support.76 It maintained that the ‘negotiations and pacific means’ 
it employed to defuse the conflict were what its human rights obligations 
‘precisely … required’.77 As the dispute has not yet been decided by a final 
arbitral award, it remains to be seen how the Tribunal will examine those 
human rights-based arguments of the host state.

In the David Aven et al v The Republic of Costa Rica case78, the respond-
ent state relied upon its domestic laws as incorporating international envi-
ronmental protection obligations; it referred to human rights only briefly. 
The dispute related to state measures stopping the development of the inves-
tors’ tourism project for the sake of environmental protection of ‘wetlands 
and ground forests’ reportedly located at the same site.79 Since the issue 
involved environmental damage that occurred at the site, the state focused 

70 Ibid paras 372, 373.
71 Ibid para 375.
72 Ibid para 7-8, 775. 
73 Glencore (n 66) para 770 referring to the Claimant’s Reply paras 445.
74 Ibid paras 749, 771 referring to the Claimant’s Reply in paras 430, 445.
75 Ibid para 750.
76 Ibid para 772 referring to Statement of Defence para 542. See also Ibid fns 1164 -1165.
77 Ibid para 779.
78 David R. Aven et al v Republic of Costa Rica (Award, 2018) Case No UNCT/15/3 (Aven).
79 Ibid paras 6 - 8.
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- in its counterclaim’s arguments - upon investors’ violations of primarily 
domestic laws and the customary international law obligation to ‘respect the 
environment’.80 In that vein, the state referred to the Urbaser v Argentina 
award, and identified corporate social responsibility as a standard ‘including 
commitments to comply with human rights in the framework of [compa-
nies’] operations . . . ,’ in support of its argument for the application of the 
international responsibility principle to investors.81 No further elucidation of 
those rights and those linked to the environment, the corresponding duties, 
or other human rights instruments was manifest. In its earlier Rejoinder 
Memorial of October 2016, Costa Rica was more explanatory with its inte-
gration of environmental human rights into its references to international 
environmental law in connection with the domestic legal framework. It 
cited several international environmental agreements for wetlands protec-
tion, which it ratified and incorporated into its domestic law.82 The state 
was unequivocal in its consideration of environmental rights to be ‘part of 
the third category of Human Rights’, adding that its domestic law conferred 
a ‘supra-constitutional protection’ upon the treaties embracing those envi-
ronmental rights.83 Thus, attention would principally, and eventually, revert 
to the Costa Rican domestic law and its requirements for environmental 
protection. On the whole, the respondent state’s references to human rights 
remained general without providing detailed explanations.

In the award, it is worth noting that the Tribunal did not address those 
human rights-related arguments. The Tribunal accepted jurisdiction over 
the state’s counterclaim, but dismissed it without examining its merits.84 It 
reasoned that state’s enhancements of its factual and legal arguments in the 
counterclaim were too late to be admitted, thus concluding the state to have 
failed to satisfy the UNCITRAL Arbitration rules requirements.85 When 
commenting on the state-cited Urbaser award in the context of establish-
ing jurisdiction over the counterclaim, the Tribunal concentrated on just the 
international environmental law dimension to reaffirm the possibility of sub-
jecting foreign investors to international law obligations in the environmen-
tal realm.86 Without specifically naming human rights, the Tribunal seemed 
to implicitly admit a possibility for their consideration. Tackling the ques-
tion of investors’ obligations under international law in deciding upon the 

80 Ibid paras 633, 699, 721.
81 Ibid paras 697-99, 701 (emphasis added).
82 David R. Aven et al v Republic of Costa Rica (Costa Rica’s Rejoinder Memorial, 28 

October 2016) Case No. UNCT/15/3 para 323.
83 Ibid (emphasis added).
84 Aven (n 78) paras 742, 745 - 47.
85 Ibid 745- 47.
86 Ibid para 737.
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admissibility of the state’s counterclaim, the Tribunal initially agreed with 
the Urbaser Tribunal’s viewpoint that investors’ immunity ‘from becoming 
subjects of international law’ could ‘no longer be admitted’.87 It refrained 
from qualifying or specifying this legal statement, which it found ‘particu-
larly convincing’ in the case of ‘rights and obligations that are the concern of 
all States, as [ ] in the protection of the environment’.88

Citing the Barcelona Traction judgment, the Tribunal highlighted the ICJ 
depiction of such obligations as erga omnes.89 Since these obligations derive, 
among others, from ‘the principles and rules concerning the basic rights of 
the human person’,90 this reasoning could support arguments that general 
human rights obligations can impact on investors’ legal responsibilities as 
well.

C. Human Rights Introduced by Third Party Interveners

As host states tend to justify their regulatory action by reference to public 
policy concerns, the participation of third parties is an important avenue 
for bringing in concrete human rights interests that otherwise risk being 
ignored. Third party interventions by civil society groups as amicus curiae 
are increasing. Such interveners often act as advocates for affected popula-
tions or communities in response to the reluctance of governments to intro-
duce their own human rights duties into the investment dispute. The human 
rights argumentation may play a role for the acceptance of an amicus sub-
mission when ISA tribunals acknowledge that public interests are at stake. 
Amici submissions may promote the examination of human rights issues as 
part of the investment dispute.

Amicus curiae participation started with Methanex v. U.S. in 2001.91 
The applicable NAFTA and UNCITRAL procedural rules did not include 
provisions on third party intervention. The tribunal nevertheless declared 
that it had the power to accept third party submissions in view of the public 
interests involved.92

87 Urbaser v Argentina (n 3) para 1155 cited in Ibid para 738.
88 Aven (n 78) para 738 (emphasis added).
89 Case Concerning The Barcelona Traction, Light and Power Company, Limited (Belgium 

v Spain) Second Phase (Judgment) [1970] ICJ Reports 3, para 33 (Barcelona Traction) cited 
in Aven (n 80) para 738.

90 Barcelona Traction (n 89) para 34.
91 Methanex Corpn v United States of America, UNCITRAL, Decision of the Tribunal on 

Petitions from Third Persons to intervene as ‘amici curiae’ (Jan. 15, 2001).
92 Ibid § 49.
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Suez/Vivendi was the first ISA where an arbitration tribunal working 
under ICSID procedures decided to accept participation of civil society 
organizations as amicus curiae even though the complaining companies had 
objected to it. It stated that the given case ‘involved matters of public interest 
of such a nature that have traditionally led courts and other tribunals to 
receive amicus submissions from suitable non-parties’; ‘the investment dis-
pute centers around the water distribution and sewage systems of a large 
metropolitan area.’93

In the decision on the merits, the tribunal explicitly responded to the 
human rights argumentation by Argentina and the amici; it made clear that 
it saw no incompatibility between the right to water and the BIT obligations 
and examined Argentina’s plea of the defense of necessity in terms of Article 
25 of the Draft Articles on State Responsibility (codifying the customary 
rules on state responsibility) without giving any relevance to the human 
rights at stake.94

In UPS v Canada (2007), the tribunal made no reference to human rights 
in the acceptance of the amicus submission; it followed the argumentation of 
the amici by rejecting the parts of the claim that were based on labour rights, 
yet without explicit reference to the amici nor to their arguments.95 In Suez v. 
Argentina, the tribunal accepted the amicus submission on the ground that 
the operation of water and sanitary systems affects human rights.

This connection also led the Biwater Gauff v Tanzania tribunal to accept 
amicus participation; however, in its final award, there is no reference to 
the human rights raised in the submission. This case law suggests that the 
rationale behind accepting third party intervention is not primarily to ensure 
legal remedies for affected individuals or communities; third party inter-
vention is rather meant to assist the tribunal in evaluating public interests 
and enhancing the transparency and legitimacy of the investment arbitra-
tion concerned. For example, in accepting an amicus submission, the Philip 
Morris v Uruguay tribunal referred to the fact that ‘granting the request 
would support the transparency of the proceeding and its acceptability by 
users at large.’96

As stated by the tribunal in Suez, the ‘purpose of amicus submissions is to 
help the Tribunal arrive at a correct decision by providing it with arguments, 
and expertise and perspectives that the parties may not have provided. The 

93 Suez et al v Argentine Republic, ICSID Case No. ARB/03/19, Order in Response to a 
Petition for Transparency and Participation as Amicus Curiae (May 19, 2005), §§ 19, 20. 

94 See (n 59), § 262.
95 UPS v Canada (n 31).
96 Philip Morris v Uruguay, n 64, § 30.
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Tribunal will therefore only accept amicus submissions from persons who 
establish to the Tribunal’s satisfaction that they have the expertise, experi-
ence, and independence to be of assistance in this case’. 97

A recent example for introducing human rights arguments in ISA cases 
through briefs submitted by non-disputing third parties is evident in a pro-
cedural order in the pending case of Gabriel Resources Ltd and Gabriel 
Resources (Jersey) Ltd v Romania.98 The dispute was initiated under the 
Romania-Canada and UK-Romania BITs and pertained to the Romanian 
state’s alleged measures and expropriation of a foreign investment aimed 
at developing an ‘open-pit gold mine’ with the use of cyanide.99 Given 
the implications of the project, three non-governmental organizations 
-Alburnus Maior, Greenpeace Romania, and the Independent Center for the 
Development of Environmental Resources - filed a non-disputing parties’ 
application to submit an amicus brief to the Tribunal.100 This was allowed 
by virtue of Annex C - Part III(4) of the Romania-Canada BIT.101 The brief 
included three sections, one of which was titled: ‘The Claimant failed to com-
ply with investor responsibilities under both international investment and 
international human rights law’.102 One human rights issue related to impli-
cations for the cultural rights of the local residents living in the area, due to 
the project’s potential endangerment of the area’s ‘cultural heritage’ through 
the destruction of the ‘industrial and archaeological heritage’.103 Another 
human rights issue concerned health rights and environmental protection. 
Given the project’s anticipated use of ‘large quantities of cyanide’ in mining 
activities, the applicants were apprehensive of a possible cyanide spill. They 
highlighted the ‘serious environmental and health risks’ for the communities 
living in the project’s area. A third human rights-related argument involved 
the local communities’ housing rights; the applicants criticized ‘displacement 
of entire communities including their homes, public spaces, churches, cem-
eteries and forests’ and destruction of ‘other villages and small towns’ in 
the vicinity.104 In view of Romania’s membership in the EU and the ECHR, 
fundamental rights and human rights guaranteed by EU law and the ECHR 

97 Suez/Vivendi v Argentina Order, ICSID Case No. ARB/03/17,Order in Response to a 
Petition for Participation as Amicus Curiae, § 24 (Mar. 17, 2006).

98 Gabr’ Resources Ltd and Gabriel Resources (Jersey) Ltd v Romania (Procedural Order 
No. 19, 7 December 2018) ICSID Case No ARB/15/31 (Procedural order no 19).

99 Ibid paras 1, 15, 18.
100 Ibid paras 11, 16.
101 Ibid para 24; Agreement between the Government of Romania and the Government of 

Canada for the promotion and reciprocal protection of investments (entered into force 23 
Nov. 2011) annex C, Part III(4).

102 Procedural Order No. 19 (n 98) para 66. 
103 Ibid para 18. 
104 Ibid para 22.
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could be invoked as part of the applicable law or for purposes of its ‘systemic 
interpretation’.

In the Procedural Order, the Tribunal granted the amici’s submission, but 
only as far as it did not deal with legal issues or ‘matters outside the [appli-
cants’] competence’, and excluded references to testimonies.105 This limited 
acceptance of amicus submissions provoked unanswered questions regard-
ing the basis for the Tribunal’s claim that all legal matters of the dispute had 
been addressed by the claimants and the respondent state.

D. Human Rights Introduced by Adjudicators Ex Officio

Arbitrators have also referred to human rights ex officio, i.e., without having 
a dispute party referring to the specific argument. This was mainly the case 
in the context of determining procedural rights (e.g. promoting transparency 
of ISA in disputes involving public interests transcending the two parties), 
admitting amicus curiae submissions, and clarifying the scope of property 
rights, the existence of an expropriation and the amount of compensation.

For instance, in Azurix, the tribunal sought guidance in the ECHR and 
corresponding case law.106 The tribunal in Tecmed v. Mexico referred to 
the case law of the ECtHR and the Inter-American Convention on Human 
Rights for determining the existence of an expropriation and for stressing 
the legitimacy of distinguishing between nationals and non-nationals in this 
context.107

 In Saipem v Bangladesh,108 ECtHR case-law was cited to confirm the 
assertion that also immaterial rights can be property rights protected by 
IIL, and also judicial acts may amount to illegal interference with property 
rights. ISA tribunals have also resorted to HRL and jurisprudence to support 
the use of ‘proportionality balancing’ of investor rights with public interests 
as defined by human rights.109 For example, in Mondev v US, when assessing 
the claim that the granting of a special governmental immunity for domestic 

105 Ibid paras 60, 66. 
106 See n 57.
107 Tecmed SA v. The United Mexican States, ICSID Case No ARB (AF)/00/2, Award, §§ 116, 

122 (May 29, 2003).
108 Saipem S.p.A. v. The People’s Republic of Bangladesh, ICSID Case No ARB/05/07, 

Decision on Jurisdiction and Recommendation on Provisional Measures, §§ 130, 132 
(Mar. 21, 2007)

109 See n 57, § 122, with reference to ECtHR case law. Necessity and proportionality balanc-
ing are recognized as general principles in art 5:4 TEU (no action shall ‘exceed what is 
necessary to achieve the objectives of the Treaties’).
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tort law was in breach of NAFTA law, the tribunal turned to ECtHR case 
law by stating that it could provide guidance by analogy.110

In Phoenix, the tribunal acknowledged that ‘nobody would suggest that 
ICSID protection should be granted to investments made in violation of the 
most fundamental rules of protection of human rights, like investments in 
pursuance of torture or genocide or in support of slavery or trafficking of 
human organs.’111 Also in cases in which human rights arguments were dis-
missed as not excluding liability, ISA tribunals referred back to human rights 
considerations when assessing compensation for damages.

In the case of Bear Creek v Peru, for example, Philippe Sands issued a 
dissenting opinion that an ILO Convention on the protection of the rights of 
indigenous peoples was part of the applicable law and the investor’s contri-
bution to events which led to the indirect expropriation of its investment (i.e. 
social protests against its allegedly adverse environmental impact and disre-
gard for indigenous rights) justified reduction of damages by 50 per cent.112 
Yet, the occasional references by arbitrators to human rights for interpre-
tative guidance – in particular to human rights jurisprudence on property 
rights – do not follow a transparent, legal methodology transcending the 
commercial law culture of many arbitrators.

Chevron Corporation and Texaco Petroleum Co. v Republic of Ecuador113 
(concerning a dispute between the parties over ‘crude oil pollution’ in a for-
mer concession site) examined the claimants’ contestation of an unfavour-
able Ecuadorian court decision and related allegations of ‘procedural fraud 
and judicial misconduct’ tainting the judicial process and resulting in denial 
of justice.114 The claimants asserted that the domestic court judgment was 
‘ghostwritt[en]’, and that the initial presiding judge of the contested domestic 
litigation had received a bribe. In its analysis of the investors’ denial of justice 
claim and finding that international law’s ‘minimum standards for judicial 

110 Mondev International Ltd v United States of America, ICSID Case No ARB(AF)/99/2 
(NAFTA), Award, § 144 (Oct. 11, 2002).

111 Phoenix Action, Ltd v Czech Republic, ICSID Case No. ARB/06/5, Award, § 78 (Apr. 15, 
2009).

112 Bear Creek Mining Corpn. v Republic of Peru, ICSID Case No. ARB/14/21, Award of 
30 November 2017, Partial Dissenting Opinion of Professor Philippe Sands QC, para 39. 
Using ‘contributory fault’ for reducing damages is based on the customary international 
law principle codified in Art 39 of the International Law Commission’s Articles on State 
Responsibility for Internationally Wrongful Acts, which primarily deals with the deter-
mination of damages. Contributory fault must not be conflated with issues of illegality or 
corruption that concern the admissibility of a claim or a tribunal’s jurisdiction, as opposed 
to its merits or quantum.

113 Chevron Corpn. and Texaco Petroleum Corpn. v Ecuador (Second Partial Award on 
Track II, 30 August 2018) PCA Case No 2009-23 (Chevron v Ecuador).

114 Ibid paras 4.71, 4.74, 5.211, 8.28. 
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conduct’ had not been followed in the domestic judicial proceedings involv-
ing the investors, the Tribunal made use, inter alia, of relevant human rights 
provisions and instruments to which Ecuador was party, as referenced also 
in a decision of the Ecuadorian Constitutional Court.115 It quoted verbatim 
Article 10 of the Universal Declaration of Human Rights as well as Article 
14 of ICCPR, both granting the right to a ‘fair and public hearing’ before 
independent and impartial tribunals.116 The Tribunal additionally reiterated 
the Constitutional Court’s mention of Article 8 of the ACHR, which guaran-
tees the ‘right to a fair trial by a competent, independent and impartial tribu-
nal’. Noting that the violation of the right to fair trial by ‘judicial corruption’ 
was disallowed under the UN Convention against Corruption ratified by 
Ecuador, it further cited an arbitral award that held bribery to be in conflict 
with ‘international public policy’.117

In light of its view that ‘judicial bribery’ was ‘one of the more serious 
cases of corruption’, the Tribunal ultimately held the contested domes-
tic judgments to be contravening ‘international public policy’ and ordered 
their non-enforcement.118 Part III of the award (titled ‘Principal Legal and 
Other Texts’) cited, though only once, the text of Article 2 of the ICCPR 
that prescribes states’ duties under the Covenant, including those ensuring 
a domestic implementation of the Covenant’s rights, including in cases of 
violation.119 This employment of the international and regional human rights 
provisions in the Tribunal’s analysis did not exceed the referencing of human 
rights instruments, already present in the Ecuadorian Constitutional Court 
decision. The Tribunal did not engage in a deeper analysis of the relevant 
human rights provisions on state’s conduct, thereby giving the impression 
that HRL was simply cited as a supplementary source for the Tribunal’s 
conclusions on state obligations. The Tribunal proceeded from highlighting 
access to a fair trial as a right under human rights instruments to focusing on 
corruption and its violation of the international public policy. The focus on 
the international standards of judicial conduct - rather than on HRL per se 
-confirms that arbitrators often refer to HRL in support of procedural rights 
and due process rather than more controversial, substantive human rights.

The previously reviewed Aven award offered another instance of a 
Tribunal introducing human rights citations, on its own initiative. That 
was particularly in response to the parties’ arguments on exhaustion of 
local remedies and denial of justice, yet without being prompted by human 

115 Ibid paras 8.56-8.58. 
116 Chevron v Ecuador (n 113) para 8.57. 
117 Ibid para 9.16.
118 Ibid.
119 Ibid para 3.31. 
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rights references to such principles in the parties’ claims or rebuttals. For 
its analysis of whether the exhaustion of local remedies was a mandated 
treaty requirement, the Tribunal evaluated the submitted arguments in view 
of ‘certain general principles under international law’. It stated that ‘certain 
human rights references’ explicitly mentioned local remedies’ exhaustion as 
a condition for claims’ admissibility.120 As examples, the Tribunal footnoted 
articles 35 and 46 of the ECHR and the ACHR respectively.121 Furthermore, 
in connecting local remedies to denial of justice, another footnote by the 
Tribunal briefly contrasted human rights conventions’ application of the 
right to due process with that under the customary minimum standard of 
treatment, with the former being considered as ‘more generous’ than the lat-
ter.122 But the Tribunal did not thoroughly engage in its reasoning with the 
human rights instruments or related jurisprudence. The reason for alluding 
to HRL principles remained unclear.

E. Conclusions from sections I to III

Section II explained why HRL - as part of the applicable law in ISA or rel-
evant context for interpreting IIL - may enhance the normative and socio-
logical legitimacy of investment adjudication. For instance, in its Opinion 
1/2017 confirming the legal consistency of the EU-Canada CETA provisions 
on ISA with EU law, the CJEU underlined the CETA provisions limiting the 
judicial powers of ISA; they

‘deprive those tribunals of any power to call into question the choices 
that have been democratically made within a Party to that agreement 
in relation to, inter alia, the level of protection of public order or pub-
lic safety, the protection of public morals, the protection of health and 
life of humans and animals or the preservation of food safety, protec-
tion of plants and the environment, welfare at work, product safety, 
consumer protection or, equally, fundamental rights. Consequently, 
that agreement does not adversely affect the autonomy of the EU legal 
order.’123

It is doubtful whether such unilateral ‘constitutional interpretations’ by 
the CJEU will effectively constrain ISA in CETA member states (like Canada) 
in view of the few references to human and constitutional rights in CETA 
law; as states cannot invoke their national laws to justify breaches of interna-
tional law, references to domestic human rights guarantees (e.g. in Chevron 

120 Ibid para 353.
121 Ibid para 353 fn 282. 
122 Ibid para 353 fn 283.
123 n 13.
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v Ecuador) remain rare. Yet, HRL has empowered and mobilized civil soci-
ety and indigenous people to participate in ISA as third parties promoting 
more inclusive ISA procedures and protection of public interests.

As discussed in section III, the increasing calls for protecting sustainable 
development and for enhancing transparency, inclusive participation, rule of 
law, democratic legitimacy and ‘corporate social responsibilities’ in invest-
ment regulation have enhanced also the willingness of arbitrators to use the 
potential ‘entry points’ in the applicable law for considering human rights 
arguments, notably.

 � jurisdiction-, applicable law- and ‘human rights-clauses’ in invest-
ment treaties;

 � definitions of protected ‘investments’ in terms of their legal conform-
ity with local and international law;

 � the customary rules of treaty interpretation;

 � BIT references to public interests;

 � investment law protection standards (like ‘full protection and secu-
rity’, ‘fair and equitable treatment’, non-discrimination); and

 � rules on awarding damages and quantification of compensation.

As neither the foreign investor nor the government of the host state (nota-
bly in authoritarian and non-democratic regimes) may have self-interests 
in invoking HRL as constitutional constraints, HRL is often invoked only 
through third party interventions or by arbitrators ex officio (e.g., in order 
to promote ‘access to justice’ for all interested and affected parties). The 
‘structural biases’ of IIL (e.g. in case of ‘negative discrimination’ against 
domestic investors) and of ISDS arbitration (e.g. in terms of procedural and 
substantive legal privileges for powerful foreign investors) often reflect ‘con-
stitutional failures’ and inadequate protection of human rights in host states. 

The less the historical justification of BITs in terms of exporting ‘prin-
ciples of justice’ compensating for inadequate legal and judicial protection 
of foreign investors inside less-developed, capital-importing host states con-
tinue to exist (e.g., in free trade and investment agreements between consti-
tutional democracies), the more important becomes promotion of mutual 
coherence of fragmented HRL and IIL regimes through non-discrimina-
tory, constitutional protection of domestic and foreign investors in domestic 
courts, with due respect for the legitimate reality of ‘constitutional plural-
ism’ and the diversity of national and international legal systems and human 
rights regimes. This diversity of national and international HRL (e.g., in 
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countries like the US opposing regional and many UN human rights treaties) 
may also explain the reluctance of IS arbitrators to develop more system-
atic approaches to interpreting IIL in conformity with HRL. Another rea-
son for this contingency of human rights arguments in ISA may be that the 
indivisibility of human rights seems to exclude balancing among economic 
and non-economic human rights on the basis of hierarchy among different 
human rights without justifying proportionality balancing more specifically 
in terms of the applicable investment or trade rules.124

If neither the investor nor the host state refers to human rights, arbi-
trators may also prioritize their dispute settlement mandate by avoiding 
human rights arguments (e.g. on indigenous peoples’ rights, the human 
right to water) that risk complicating voluntary compliance with the arbitral 
award and may trigger annulment proceedings criticizing judicial human 
right arguments. Ultimately, both ISDS and WTO dispute settlement bodies 
are economic courts with limited mandates. Even though economic courts 
increasingly recognize duties to justify law and adjudication vis-à-vis all 
affected persons and to reconcile (‘balance’) economic with non-economic 
regulations, the emerging ‘human rights constitutionalism’ remains a highly 
incomplete project in most legal jurisdictions. Depending on whether arbi-
trators perceive IIL and ISDS primarily from commercial and private law 
perspectives, a public law perspective (e.g., recognizing HRL as integral part 
of the applicable domestic law of the host state), or from an international 
public law perspective (e.g. in ICSID arbitration based on bilateral and mul-
tilateral international treaties), their judicial references to, interpretations 
and application of procedural, civil, political, economic, social and cultural 
human rights and ‘fundamental rights’ – e.g, as due process rights, part of 
the applicable substantive law, or in the context of ‘systemic integration’125 
- often lack coherent methodologies.126 Similar legal, procedural and system-
atic problems exist in the controversial relations between HRL and inter-
national trade law and adjudication,127 in the limited number of investment 
disputes before the International Court of Justice initiated at the request of 

124 Cf Petersmann (n 12).
125 Cf P. Merkouris, Article 31(3)(c) and the Principle of Systemic Integration : Normative 

Shadows in Plato’s Cave (Leiden : Brill 2015).
126 Cf V. Kube/E.U. Petersmann, Human Rights Law in International Investment Arbitration, 

in: Fontanelli/Gattini/Tanzi (eds), General Principles of Law and International Investment 
Arbitration (The Hague: Brill 2018), 221-268. As every UN member state has accepted 
UN human rights conventions building on the 1948 UN Declaration of Human Rights 
(UDHR), the human rights guarantees listed in the UDHR and recognized also in many 
national Constitutions are increasingly acknowledged as general principles of international 
law.

127 Cf E.U. Petersmann, International Trade Law, Human Rights and the Customary 
International Law Rules on Treaty Interpretation, in: Sarah Joseph et al (eds), The World 
Trade Organization and Human Rights (Cheltenham: Elgar 2009), 69-90.
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home states exercising diplomatic protection for foreign investments by their 
nationals128, and in commercial contract law and related commercial arbitra-
tion if UN ‘corporate social responsibility principles’ are incorporated into 
long-term investment contracts, ‘supply chain contracts’, merger and acquisi-
tion agreements, joint ventures, licensing and franchise agreements.129

 ‘Systemic interpretation’ of IIL in conformity with human rights obliga-
tions of the home and host states reduces the risks of ‘legal fragmentation’ 
and discrimination (e.g. of labor rights) by promoting a more comprehensive 
framework for evaluating ‘social justice’ reconciling all affected, private and 
public interests. HRL can, thereby, reinforce the constitutional limits of eco-
nomic rights (e.g. of investors) and the transformative task of public law to 
respect, protect and fulfill human and constitutional rights also in the con-
text of IEL (e.g. procedural rights of adversely affected, indigenous people 
to information, consultation, due process and consent in case of investment 
concessions in tropical forests, reduction of the amount of compensation in 
case of ‘contributory fault’ of the foreign investor to human rights violations).

Yet, administration of justice in ISA must take into account also social 
realities (like scarce resources and social disorder in bankrupt host states) 
and legal disagreements (e.g. on ‘corporate responsibilities’ to protect human 
rights, lack of protection of property rights in Canada’s federal Constitution). 
ISA and HRL can act as legal constraints on only partial rule-compliance in 
many (e.g. authoritarian or corrupt) host states.

As illustrated by non-participation of many industrialized countries 
in the UN negotiations on the ‘Legally Binding Instrument to Regulate, 
in International Human Rights Law, the Activities of Transnational 
Corporations and other Business Enterprises’130: as long as the precise obli-
gations of home and host states to protect against human rights abuses by 
enterprises remain contested, judges may have good reasons for justifying 
their investment adjudication by procedural, constitutional, distributive, 
commutative and corrective ‘principles of justice’ governing the applica-
ble law, the ‘social functions’ of property rights, and the ‘constitutional 

128 Cf Vermeer-Künzli (n 20).
129 Cf J. G. Ruggie/J.F. Sherman, III, Adding Human Rights Punch to the New Lex Mercatoria: 

The Impact of the UN Guiding Principles on Business and Human Rights on Commercial 
Legal Practice, 6(3) Journal of Int’l Dispute Settlement (2015), at 455-61.

130 This draft agreement was elaborated and published, on 16 July 2019, by the UN’s ‘Open-
Ended Intergovernmental Working Group on Business & Human Rights’. The draft treaty 
draws heavily on the United Nations Guiding Principles on Business and Human Rights 
attempting to give legal teeth to the non-binding obligations they impose. For example, it 
mandates that state parties to the Draft Treaty hold multinational corporations operating 
in their jurisdiction criminally, administratively or under civil law liable for violations of 
human rights undertaken in the context of business activities of transnational character.
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functions’ of judicial administration of justice – rather than by pronounc-
ing on contested human rights claims and on diverse national systems of 
HRL.131 Judicial weighing of domestic human rights concerns with foreign 
investment protection may require focusing not only on democratic regula-
tion in the host state and respect for BITs and foreign property rights, but 
also on other rights and values protected by HRL and by judicial adminis-
tration of justice.

Section III’s overview of investor claims based on human rights revealed 
a lack of consistent methodology regarding the legal responses by arbitrators 
to human rights claims. In some cases, the human rights issues (like impris-
onment of the investor) were so severe and closely linked to the investment 
that the arbitrators could not ignore their legal relevance.

The judicial responses to alleged human rights infringements varied from 
taking them into account in determining a breach of investment law obli-
gations (e.g. under ‘FET’ standards), stating to be ‘mindful’ or aware of the 
human rights at stake (e.g. for clarifying ‘corporate social responsibilities’), 
to denying the tribunals’ competence for examining ‘independent’ human 
rights claims (e.g. of ‘indigenous peoples’). The judicial assessment of the 
impact of human rights (e.g. on the scope of ‘corporate social responsibil-
ities’) often remained vague and difficult to assess. The reasoning of the 
Rompetrol tribunal on the need to balance the right to privacy against the 
public right to information shows how increased reliance of investors on 
human rights may compel tribunals to scrutinize in more detail public policy 
concerns and competing interests.

Yet, the invocation of human rights seems to have had a marginal impact 
on the judicial reasoning compared with the alternative of focusing on 

131 Cf. E.U. Petersmann, Human Rights, Constitutional Justice and International Economic 
Adjudication: Legal Methodology Problems, in: Scheinin (n 15). While citizen-based 
approaches risk neglecting protection of foreign investor rights, universal human rights 
approaches risk neglecting the contextual nature of state-centered principles of justice 
underlying the diverse ‘basic structures’ of societies shaped by different histories of social 
and constitutional struggles. J. Rawls’ refusal to extend his citizen-based Theory of Justice 
(1971) to his transnational Law of Peoples (1999) – based on his empirical claim that pov-
erty is essentially the responsibility of the states concerned – remains contested (e.g. as a 
basis for treating national and foreign investors differently by protecting foreign investor 
rights like ‘absolute rights’). BITs and related ISA are embedded into diverse, transnational 
‘basic structures’ that may justify adjusting IIL protection and compensation standards to 
particular ‘contexts of justice’ recognizing transnational ‘difference principles’ and ‘social 
functions’ of private property (e.g. inside monetary and economic unions like the EU). 
HRL can assist investment arbitrators in developing case-oriented ‘equity principles’ (e.g. 
for over-indebted host states and other conflicts between national constitutional and trans-
national cosmopolitan ‘difference principles’); their political acceptability to home and 
host states of investors may be promoted if the proposed UN Agreement to regulate human 
rights violations by transnational business enterprises should be ratified by many states.
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the governmental duties to protect the PGs (like public health, access to 
water) underlying the human rights concerned. For instance, even though 
some arbitral awards criticized governmental neglect of protecting indige-
nous peoples in conflicts over land use, no arbitral award has so far found a 
violation of indigenous peoples’ human rights. In ISA case-law engaging in 
judicial ‘proportionality balancing’, the ‘constitutional weight’ to be given to 
human rights protection - and the ‘weight’ of adversely affected investments 
and corresponding ‘corporate social responsibilities’ of foreign investors - 
may not depend on whether a host state justifies its regulatory measures by 
invoking public interests (like health protection) or corresponding human 
rights (e.g. to protection of health).

 As IIL protects investor rights more specifically, protection of property 
rights in HRL plays only a marginal role in ISA.132 Acceptance and impact 
of human rights arguments made by third parties remain subject to the dis-
cretion of the arbitrators. As the arbitrators and legal contexts vary from 
case to case (e.g. depending on the applicable national laws, transnational 
concession contracts and international legal obligations of the host state 
concerned), it may be too much to expect that ISA awards could develop a 
consistent, transparent methodology for responding to human rights claims.

Even if, as in the Urbaser arbitration, the foreign investors had com-
mitted themselves to comply with the human rights principles in the UN 
Global Compact and in the Organisation for Economic Cooperation and 
Development (OECD) Guidelines for Multinational Enterprises, the human 
rights obligations of foreign investors, their relationships to the human rights 
obligations of host states and home states, and the relationships between 
HRL and multilevel investment, intellectual property, labour, health, envi-
ronmental, social and emergency regulations remain controversial.133

132 This seems to be confirmed by the empirical study of S. Steiniger, What’s Human Rights 
Got To Do With It? An Empirical Analysis of Human Rights References in Investment 
Arbitration, in: Leiden Journal of International Law 31 (2018), 33-58.

133 E g, in case of investment disputes over ‘necessity defenses’ raised by an over-indebted 
host State (like Argentina) to justify expropriation of foreign investor rights without full 
compensation so as to protect access to water for domestic citizens. For a criticism of lack 
of coherent methodologies concerning protection of intellectual property rights in recent 
ISDS awards (like P. Morris v Uruguay and E. Lilly v Canada) see: D.J. Gervais, Intellectual 
Property: A Beacon for Reform of ISDS, in: Michigan Journal of International Law 40 
(2019), forthcoming.
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Iv. does the margInal Impact oF human rIghts on 
the outcome oF most Investor-state arbItratIons 

reFlect neglect oF publIc Interests?

This concluding section IV briefly examines the following two questions 
arising from the preceding analyses: Are the universal recognition of human 
rights by all UN member states – and the continuing legislative reforms of 
IIL and ISA procedures – likely to increase the impact of HRL on IIL and 
ISA? Or do the geopolitical rivalries between authoritarian states (like China 
and Russia) and the USA, the preferences for ‘soft-law’ instruments (e.g. con-
ciliation) and ‘ordinary virtues’ (e.g. Confucian values) in many Asian coun-
tries, and the increasing invocation of ‘national security’ exceptions (e.g. for 
US restrictions of Chinese technology companies) risk increasing the ‘polit-
icization’ of IIL and pragmatic avoidance of human rights discourse in ISA 
(e.g. in commercial arbitration governing most infrastructure investments in 
the context of China’s One Belt, One Road projects)?

A. The impact of HRL on IIL is likely to remain limited

The new regulatory challenges of international economic integration – like 
‘prudential regulations’ of tax and financial systems, regulatory responses 
to climate change (e.g. introduction of carbon taxes, carbon emission 
trading systems, border carbon adjustments, limitation of fossil fuel sub-
sidies), restrictions of digital trade and cross-border electronic commerce 
(e.g. on grounds of cyber-security, data protection and data localization 
requirements), the ‘new economic nationalism’ (e.g. in the USA, Brexit), 
‘hegemonic bilateralism’ (e.g. by China and President Trump), unilateral 
trade restrictions and economic sanctions (e.g. by the USA) - are likely to 
entail increasing trade and investment disputes with human rights dimen-
sions. The ongoing negotiations on changing ISA procedures (e.g. ICSID-, 
UNCITRAL- and EU-arbitration procedures) and substantive BIT- and IIL 
rules aim at strengthening the ‘public law dimensions’ (e.g. governmental 
rights and duties to regulation and protection of public interests) vis-à-vis the 
private law dimensions of transnational arbitration.

In relations among democracies, the path-dependent investor privileges 
under BITs are likely to be progressively constitutionalized, similar to the 
replacement of power-oriented GATT/WTO dispute settlement procedures 
among European states by legal guarantees of ‘access to justice’ in domestic 
and European courts. Interpretation, application and judicial protection of 
human rights by economic and other non-human-rights-courts may, thereby, 
help to transform otherwise non-justiciable human rights (e.g. certain health 
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rights, indigenous peoples’ rights) into justiciable rights and protect related 
PGs (like restrictions of toxic tobacco products and of related abuses of intel-
lectual property rights by tobacco companies) more effectively than it may 
be possible through HRL.134 This can also contribute to ‘civilizing’ and ‘con-
stitutionalizing’ IEL agreements among states (e.g. BITs) - and their path-de-
pendent ‘structural biases’ (e.g. favoring foreign investors and powerful 
corporate interests) and neo-liberal neglect for ‘market failures’ as well as 
‘governance failures’ - by protecting equal fundamental rights and remedies 
of all affected citizens, thereby reducing the ‘fragmentation’ of the different 
layers of international public law, international private law, ‘global adminis-
trative law’, multilevel economic regulation and multilevel constitutionalism 
in European and international economic law.135

Yet, China’s network of more than 60 bilateral ‘Silk Road Agreements’ 
promoting transnational, territorial and maritime infrastructures tend to 
be governed by power-oriented ‘soft law instruments’ (e.g. memoranda of 
understandings rather than formal treaties), state-owned enterprises’ (SOEs) 
and commercial law arbitration (e.g. by arbitration centers in China). The 
geopolitical rivalries between China, Russia and the USA lead to ever more 
frequent invocations of (inter)national ‘security exceptions’ (e.g. targeting 
Chinese technology companies, interrupting global value chains) that risk 
undermining transnational rule of law, third-party adjudication, and the 
influence of HRL (e.g. inside authoritarian states like China and Russia).

Investment arbitrators will continue to leave it to the parties to decide on 
whether human rights arguments are raised either as independent claims or 
as ‘interpretative guidance’ for construing investment rules and principles 
(like FET). Participants in ISA increasingly reflect ‘beyond rational economic 
choices’ by considering not only their economic utility maximization (e.g. 

134 Scheinin (n 15), ch 14.
135 On these five path-dependent ‘levels of multilevel economic regulation’ and the controver-

sies over coherent ‘principles of justice’ justifying international economic law as a democrat-
ically legitimate system of multilevel governance of transnational public goods empowering 
and protecting all citizens see: E.U.Petersmann, International Economic Law in the 21st 
Century. Constitutional Pluralism and Multilevel Governance of Interdependent Public 
Goods (Oxford: Hart, 2012), chs I-III. On European ‘ordo-liberalism’ emphasizing that 
the liberal ideal of voluntary, welfare-increasing exchanges between citizens with equal 
rights in ‘economic markets’ (e.g. aimed at maximizing economic efficiency, consumer wel-
fare and private freedom of choice through EU common market freedoms, competition 
and social law) as well as in ‘political markets’ (e.g. aimed at protecting individual and 
democratic self-governance through ‘social contracts’ and constitutional, parliamentary, 
deliberative and participatory ‘democratic principles’ and institutions as protected in EU 
law) requires coherent, constitutional foundations of the interdependent social, economic, 
political and legal ‘orders’ see idem, at 378ff. The rights-based ‘republican conceptions’ of 
IEL in Europe remain rare outside Europe, where IEL is dominated by Anglo-Saxon utili-
tarianism or authoritarian conceptions of IEL (e g in many Asian countries like China).
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in claiming ‘regulatory takings’ and compensation due), but also whether 
the ‘framing’ of arguments should take into account insights from cognitive 
psychology; for example, accepting ‘corporate social responsibilities’ may 
enhance reputation and ‘social capital’, and reduce ‘biases’ and ‘collective 
action problems’ (like corruption) inside host states and in ISA. Arbitral 
tribunals are more open toward human rights arguments for clarifying 
principles of procedural fairness (e.g. access to justice, due process of law), 
legal methodology (e.g. ‘proportionality balancing’ of investor rights and 
other competing rights), and the relevant factual contexts (e.g. in Veteran 
Petroleum Limited v Russia).

Where HRL and IIL reflect common principles (such as non-discrimina-
tion, due diligence, procedural fairness, proportionality, protection of prop-
erty), arbitral tribunals are more willing to accept the relevance of HRL. A 
discussion of other substantive human rights (like indigenous peoples’ rights, 
the right to water) risks being rejected on grounds of lack of jurisdiction 
or the respective party’s failure to substantiate its claims. Other interests 
protected by HRL are often not identified, even if investment arbitrators 
acknowledge that HRL and IIL ‘are not inconsistent, contradictory, or 
mutually exclusive’.136

In the Urbaser arbitration, the foreign investor had committed himself to 
comply with the human rights principles in the UN Global Compact and in 
the OECD Guidelines for Multinational Enterprises; yet, the human rights 
obligations of foreign investors, their relationships to the human rights obli-
gations of host states and home states, and the relationships between HRL 
and multilevel investment, intellectual property, labor, health, environmen-
tal, social and emergency regulations remain controversial.137 As IIL regu-
lates property and investor rights more specifically compared with UN HRL, 
the number of ISA awards referring to HRL in their interpretations of IIL 
remains small. This marginal role of HRL as a system of substantive rights 
in investment arbitration (including now more than 1,020 known ISA cases) 
is likely to continue in view of the diversity of national systems of HRL and 
of judicial traditions in the 193 UN member states.

B. Can HRL contribute to ‘economic constitutionalism’ 
protecting justice and rule of law?

From the 1944 Bretton Woods-Agreements up to the British ‘Brexit ref-
erendum’ and the election of US President Trump in 2016, the multilateral 

136 Suez (n 59), § 262.
137 In the Urbaser arbitration, the tribunal derived the investor’s obligation of not destroying 

human rights of access to water from domestic – not international – law (cf n 3, § 1210).
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monetary, trade and investment systems were dominated by hegemonic US 
leadership and utilitarian Anglo-Saxon neo-liberalism. The rights-based 
design of BITs since 1959 was, by contrast, shaped more by the ordo-liberal, 
republican legal traditions of European capital-exporting countries (e.g. the 
BITs concluded by Germany and Switzerland since 1959) than by Anglo-
Saxon utilitarianism.138

The continuing review and revision of national investment laws and ISA 
procedures reflects increasing social and democratic discontent with utili-
tarian, ‘embedded neo-liberalism’ underlying post-war IEL, for example in 
order to better reconcile legal protection of foreign investments with govern-
mental ‘rights to regulate’ and duties to protect public interests and related 
human rights.

In IIL and arbitration, transnational investments and related disputes 
tend to be governed by (1) the national laws of both the host country and 
the investor’s home country; (2) contracts between the investor and the host 
country or among investors and their associates; and (3) applicable interna-
tional treaties, customary law rules and general principles of law.139

The more the applicable national and international legal systems include 
guarantees of human rights, private property rights and related judicial rem-
edies, the more frequently complainants, defendants, judges or third party 
participants in investment disputes invoke human rights. The historical 
influence of commercial arbitration on the design, composition and devel-
opment of ISA is increasingly limited by acknowledgment of ISA’s public 
law dimensions, as illustrated by increasing transparency and inclusiveness 
of ISA procedures, comprehensive judicial balancing of investor rights with 
public interests, recognition of ‘social corporate responsibilities’, publication 
of ISA arbitration awards, and the ongoing EU-, ICSID- and UNCITRAL-
initiatives for strengthening the public law dimensions in ISA procedures. 
The EU’s ‘micro-economic common market constitution’ (e.g. based on EU 
competition law, common market freedoms, social law, constitutional rights 
and multilevel judicial remedies of EU citizens) and the EUCFR illustrate - 
and confirm - the ‘constitutional significance’ of HRL for protecting individ-
ual access to justice and judicial protection of economic and non-economic 
rights in transnational economic cooperation.140

138 Cf N. Tzouvala, The Ordo-Liberal Origins of Modern International Investment Law: 
Constructing Competition on a Global Scale, in European Yearbook of International 
Economic Law (Heidelberg: Springer 2018), 37-54.

139 Cf J.W. Salacuse, The Three Laws of International Investment. National, Contractual and 
International Frameworks for Foreign Capital (OUP 2013).

140 On ‘economic constitutionalism’ in Europe and the EU’s sectoral (e.g. micro-economic, 
macro-economic and social) ‘constitutions’ see : K. Tuori, European Constitutionalism 
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 Similar to the increasing democratic challenges of one-sided legal pro-
tection of foreign investor rights in IIL, also the EU’s ‘macro-economic 
monetary constitution’ and one-sided protection of foreign creditor rights 
in over-indebted EU member states (like Greece) are increasingly challenged 
by citizens and courts of justice inside the EU, for instance if citizens are 
adversely affected by the ‘financial conditionality’ and austerity measures 
imposed by creditor states.141

This ‘constitutional dimension’ of ISA was illustrated by the Achmea 
judgment of the CJEU142, which - according to the EU Commission - implies 
‘that all investor-State arbitration clauses in intra-EU BITs are inapplicable 
and that any arbitration tribunal established on the basis of such clauses 
lacks jurisdiction due to the absence of a valid arbitration agreement’.143 In 
democracies, the ongoing negotiations on reforming ICSID-, UNCITRAL- 
and other ISA procedures - and on strengthening ‘corporate social respon-
sibilities’ –are driven by social and democratic claims that justice and HRL 
– even if they may not prescribe specific economic policies – entail duties for 
governments, courts of justice and also corporate actors that require ‘con-
stitutionalizing’ the path-dependent investor privileges in BITs and ISA so 
that citizens are legally and judicially protected more comprehensively in 
non-discriminatory ways.

Protecting constitutional and human rights, including also the right of 
‘everyone … to a social and international order in which the rights and free-
doms set forth in this Declaration can be fully realized’ (Article 28 UDHR), 
is particularly urgent at times when cosmopolitan conceptions underlying 
HRL are increasingly challenged by Anglo-Saxon, neo-liberal interest group 
politics, nationalist restrictions on immigration and on religious or cultural 
minorities and by health and environmental pandemics.

President Trump’s hegemonic mercantilism (e.g. invoking national secu-
rity exceptions for justifying trade and investment restrictions adversely 
affecting many countries) and China’s totalitarian state-capitalism (e.g. 
denying internet-freedoms and many human rights) threaten mutually ben-
eficial trade, transnational rule of law and human rights (e.g. of indigenous 

(Cambridge:  CUP 2015), 127 ff; E.U. Petersmann, Lessons from European 
Constitutionalism for Reforming Multilevel Governance of Transnational Public Goods in 
Asia? in: J. Chaisse (ed), EU Leadership and Global Power Shifts: What Lessons for Asia? 
(Hart 2020), 217-237.

141 Cf the case-studies in Parts II and III of H.C.H. Hofmann/L. Pantazatou /G.Zaccaroni 
(eds), The Metamorphosis of the European Economic Constitution (Cheltenham: Elgar 
2019).

142 n 18.
143 Cf Protection of Intra-EU Investment, Communication from the Commission to the 

European Parliament and the Council, COM (2018) 547 (19/7/2018), at p. 26.
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peoples adversely affected by foreign investments and by their environmental 
pollution, labor rights neglected by foreign investors). The return to inter-
governmental power politics (e.g. disrupting the WTO legal and dispute set-
tlement systems) risks adversely affecting HRL, IIL, and the influence of 
human rights and rule of law principles on ISA.

The reluctance of investment arbitrators to engage in human rights dis-
course often reflects their limited judicial mandates and the diversity of the 
applicable national and transnational legal rules rather than judicial disre-
gard for legitimate public interests. But reliance on investors and host states 
to present the relevant human rights issues to investment arbitrators may not 
be sufficient, for instance if corrupt governments collude with foreign inves-
tors in circumventing human rights obligations or have political self-interests 
in avoiding judicial accountability.144 As investor rights need to be reconciled 
with all other human and constitutional rights of citizens, the civil society 
opposition against investor-state arbitration privileges and related collusion 
among foreign investors and host state rulers is constitutionally justified.145

Remedying the current situation that – apart from ref erences to proce-
dural rights and property rights – references in investment arbitration to civ-
il, political, economic, social and cultural human rights and collective ‘third 
generation rights’ remain rare and of marginal legal importance, would 
require investment treaty clarifications (like insertion of ‘human rights 

144 This ubiquity of conflicts between general and special, public and private interests of 
self-interested people (e g as ‘rational utility maximizers’) – in economic markets as well 
as in ‘political markets’ (democracy) – is the main reason why both ‘market failures’ (like 
harmful abuses of market power, ‘external effects’, of information asymmetries and other 
social injustices) and ‘governance failures’ (e g in providing public goods) require constitu-
tional restraints on discretionary economic regulation (e g ‘concession contracts’ between 
foreign investors and authoritarian rulers) and stronger legal, democratic and judicial 
accountability mechanisms in multilevel economic regulation; cf Petersmann (n 140). On 
global (e.g. financial) markets as ‘complex systems’ where constitutional and competition 
rules protecting undistorted competition (as spontaneous information, coordination and 
sanctioning mechanism promoting ‘decentralized planning’ by millions of economic actors 
making fuller use of knowledge and of other, decentralized resources) are often superior 
to discretionary, government regulation in limiting the knowledge problems, incentive 
problems and reputation problems of private market actors see: V. Vanberg, Consumer 
welfare, total welfare and economic freedom – on the normative foundations of competi-
tion policy, in: J.Drexl and others (eds), Competition Policy and the Economic Approach. 
Foundations and Limitations (Cheltenham: Elgar 2011), 44-71.

145 The conflicting economic paradigms of hegemonic US neo-liberalism, Chinese state-capi-
talism and ordo-liberal WTO rules (e.g. for compulsory third-party adjudication of trade 
disputes) resulting in the ongoing WTO governance crises and ‘trade wars’ are increasingly 
also affecting investment regulation (like Chinese conferral of legal and economic privi-
leges on state-owned enterprises, compulsory joint ventures and licensing of intellectual 
property rights, distortion of competition in China’s ‘Belt and Road’ investment govern-
ance, US criminal law sanctions against Chinese companies); cf Petersmann (n 16).
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clauses’ into BITs) and judicial reforms (as promoted by the EU and pursued 
also in ICSID and UNITRAL negotiations on reforming ISA procedures).

v. conclusIon

HRL, IIL and ISA increasingly interact and, thereby, reduce problems of 
‘structural biases’ (e.g. resulting from ‘legal fragmentation’ and ‘forum shop-
ping’ driven by vested interests); they enhance the legitimacy of law and 
adjudication (e.g. in terms of access to justice, due process rights, legitimacy 
of rule-making, justification of adjudication vis-à-vis citizens in terms of 
their human rights). The path-dependent prioritization of protection of for-
eign investments in IIL and ISA procedures prompts ever more countries 
to review and change their national investment laws, BITs and multilateral 
regulation of ISA procedures. Also in ISA practices, foreign investors, host 
states, third party participants and arbitrators increasingly invoke HRL and 
‘principles of justice’ for reconciling the narrow focus of IIL on protecting 
foreign investments with the legitimate, private and public interest of other 
actors adversely affected by foreign investments (e.g. local workers, consum-
ers, indigenous people) or by governmental interferences with human rights 
(e.g. of foreign investors, price increases for water and health services for 
domestic citizens).

Section II explained why HRL and related procedural and substantive 
‘principles of justice’ – notably if they are part of the applicable law in ISA 
and relevant context for ‘systemic interpretation’of IIL (e.g. BITs) – can assist 
all parties in ISA to reconcile protection of foreign investments more compre-
hensively with procedural and substantive rights of other, private and public 
actors adversely affected by foreign investments or by the narrow focus of 
ISA procedures on protection of foreign investors.

Section III gave a detailed overview of how arbitrators responded in ISA 
practices to such invocations of human rights. Section IV concluded that 
– unless national investment laws and ISA procedures regulate more specif-
ically the reconciliation of privileged procedural and substantive rights of 
foreign investors with other private rights (e.g. of workers, consumers, indig-
enous peoples), public ‘rights to regulate’ and ‘corporate responsibilities’ (e.g. 
to respect HRL and protect the environment) – the impact of HRL on the 
outcome of ISA based on existing BITs and ISA procedures risks remaining 
limited.

Economic law and adjudication can complement HRL by offering legal 
and judicial remedies and protecting PGs (including human rights) beyond 
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the still limited scope of HRL and limited jurisdiction of human rights 
courts. Inside constitutional democracies (like in  India, Europe), regulation 
of investment law, property rights of investors, and judicial administration 
of justice in ISA have become restrained by constitutional law guarantees of 
human and constitutional rights, notably in EU member states (e.g. in view 
of their multilevel common market freedoms, non-discrimination rules, fun-
damental rights and judicial remedies) and in the 47 member countries of 
the ECHR with its multilevel guarantees of human and property rights and 
remedies also for companies. IIL treaties and ISDS practices offer many pos-
sibilities for interpreting IIL ‘in conformity with the principles of justice and 
international law’, including ‘human rights and fundamental freedoms for 
all’, as required by the customary rules of treaty interpretation.146 Reconciling 
the diverse ‘principles of justice’ underlying the commercial and private 
law dimensions of IIL (e.g. in UNCITRAL arbitration and its enforcement 
through national courts), its transnational law dimensions (e.g. in concession 
contracts of foreign investors and host states), and the public international 
law dimensions of IIL and related ISA remains a challenging task. The UN 
Conference on Trade and Development and its ‘World Investment Network’ 
have recommended numerous reforms of ISA procedures and of substantive 
IIL (e.g. BITs).147

If international economic law is interpreted as a law of citizens and peo-
ples rather than only of states, economic adjudication must be embedded 
– as inside constitutional democracies and European law - into republican 
and cosmopolitan constitutionalism protecting due process of law and equal 
rights not only among states, but also among citizens interested in transna-
tional rule of law, judicial remedies and protection of social welfare for all in 
mutually beneficial, transnational cooperation. Without recognition of citi-
zens as ‘democratic principals’ of multilevel governance agents and judicial 
protection of human rights and related ‘constitutional law principles’ – either 
explicitly or implicitly (e.g. by legislative and judicial balancing of economic 
and non-economic treaty provisions) - the democratic legitimacy of IIL and 
support of investment arbitration by citizens and local communities risk 
being further eroded.

Justifying international trade and investment regulation and adjudica-
tion in terms of protecting human rights helps citizens to understand that 
the constitutional principles justifying voluntarily agreed trade and invest-
ment transactions in the economy must remain consistent with ‘social con-
tracts’ and ‘constitutional contracting’ among citizens in the polity in order 

146 The quoted texts are from the Preamble and Article 31 VCLT and are widely recognized as 
customary law principles of treaty interpretation: cf. Petersmann (n 127).

147 See, e g, UNCTAD, World Investment Report 2019.
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to protect rule of law and civil society support for economic law. Yet, the 
increasing challenges - by civil societies and governments - of the post-war 
‘embedded neo-liberalism’ underlying international trade and investment 
law, the increasing geopolitical rivalries, and the hegemonic ‘weaponisation’ 
of trade, investment and internet restrictions (e.g. by China, Russia and the 
USA) suggest that the impact of HRL on ISA will remain contested and 
limited.
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Abstract The Tuna-Dolphin disputes between the United States 
and Mexico have spanned almost three decades. They have shed 
light on the “PPM debate”, i.e. whether trade restrictions based 
on differences in process and production methods (PPMs) are 
justifiable under international trade rules. While a very strict 
approach against the use of PPM measures prevailed at the end 
of the GATT era, it has significantly evolved during the first two 
decades of the WTO. The Dispute Settlement Body eventually 
upheld a PPM “dolphin-safe” measure at the end of a particularly 
long judicial saga. The different Tuna-Dolphin reports show 
how environmental interests have gradually been integrated in 
WTO law and have influenced the interpretation of some of 
the core provisions of the GATT and the TBT Agreement (non-
discrimination obligations, general exceptions). These remarkable 
evolutions may be viewed as reflections of the objective of 
sustainable development mentioned in the WTO Agreement and 
as consequences of the judicialization of the multilateral trading 
system, which has allowed more legally sophisticated analyses 
based on the rule of law. They also illustrate efforts to foster 
the external legitimacy of the WTO, through greater sensitivity 
towards non-trade values. At the same time, the Tuna-Dolphin 
case law has become particularly complex, focusing on very fine 
technical details specific to the dispute, which has led to the risk 
of “never-ending story”. In this context, the search for legal 
security, coherence and efficient settlement of disputes may be 
the next challenge for WTO adjudicating bodies. At the same 
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time, the use of PPM measures remains delicate and requires the 
assessment and balance of a variety of interests, including the 
specific interests of developing countries.

 I. Introduction  . . . . . . . . . . . . . . . . . 107
 II. The Tuna-Dolphin Saga in Brief . . 108
 A. The origin: the 1972 MMPA . 108
 B. The two original US – Tuna 

GATT 1947 Panel reports 
(1990-1994) . . . . . . . . . . . . . . 109

 C. The evolution of 
international dolphin 
protection rules at the end of 
the 1990s . . . . . . . . . . . . . . . . 110

 D. The Hogarth case (2007)  . . . 111
 E. The US – Tuna II (Mexico) 

reports (2008-2012)  . . . . . . . 111
 F. The US – Tuna II (Mexico) 

21.5 reports (2013-2015)  . . . 113
 G. The US – Tuna II (Mexico) 

21.5 II Reports (2016-2018) . 114

 III. The GATT Era: The Exclusion of 
PPM Measures . . . . . . . . . . . . . . . . 115

 IV. The WTO Era: The Evolution of 
the PPM Debate . . . . . . . . . . . . . . . 119

 A. Towards the integration of 
environmental interests in 
WTO case law . . . . . . . . . . . . 119

 B. The applicable disciplines . . . 119
 C. The non-discrimination 

provisions and the relevance 
of the regulatory purpose . . . 120

 D. The non-discrimination 
analyses in US – Tuna II 
(Mexico)  . . . . . . . . . . . . . . . . 122

 E. GATT Article XX . . . . . . . . . 124
 V. Comments and Concluding 

Remarks  . . . . . . . . . . . . . . . . . . . . 127

I. IntroductIon

The Tuna-Dolphin disputes between the United States and Mexico have 
spanned almost three decades since they first surfaced in 1991. These dis-
putes concerned US regulations restricting the imports of tuna caught using 
methods that resulted in the incidental killings of dolphins. They raised the 
issue of the justifiability under the world trading system of measures which 
apply different treatment to products based on differences in their process 
and production methods (PPMs). The “PPM debate”, and whether pro-
cess-based measures should be allowed under international trade law, was 
particularly intense when the Tuna-Dolphin dispute started. Between 1991 
and 2018, eight reports have been rendered, first by GATT Panels and later 
by the WTO adjudicating bodies. This “never-ending story” bears witness 
to certain major evolutions in the way the multilateral trading system has 
developed and how it interacts with non-trade issues, in particular environ-
mental protection.1

1 It should be noted that in parallel such discussion took place at the regional level, most 
importantly in what today is the European Union, see e.g. Andreas R. Ziegler, Trade 
and Environmental Law in the European Community (OUP 1996) and Rolf Weder and 
Andreas R. Ziegler, ‘Economic Integration and the Choice of National Environmental 
Policies’ (2002) 13 EJLE 239.



108 The IndIan Journal of InTernaTIonal economIc law Vol. XII

In brief, the PPM controversy has crystallised tensions which may exist 
between different and potentially conflicting interests, such as, on the one 
hand, the reduction of barriers to trade – including for the products produced 
by developing countries – and, on the other hand, environmental protection 
(or other non-trade values). While prohibiting PPM measures could represent 
a major obstacle to international environmental protection efforts,2 allowing 
unrestrained process-based import restrictions could conversely lead to a sig-
nificant increase in barriers to international trade and could thereby interfere 
with the objectives of the world trading system. The use of PPM measures 
may also have an important impact on the interests of developing countries 
and their possibility to access the largest markets of the North. These coun-
tries have thus often opposed the use of unilateral PPM measures and have 
argued that such measures interfere with their sovereignty and priorities.3

The PPM debate has a myriad of different features, all of which cannot be 
analysed here. The authors focus instead on how the Tuna-Dolphin reports 
show in a concrete manner the evolution of WTO law on certain specific 
issues of the trade and environment debate.

After a description of the main steps that have marked the Tuna-Dolphin 
disputes (II.), this article comments the main aspects of the US – Tuna reports 
and their impact on the PPM debate at the end of the GATT era (III.) and 
under the WTO (IV.), before some comments and concluding remarks about 
the evolution of the PPM issue in WTO law and its impact on the debate on 
trade and environment (V.).

II. the Tuna-Dolphin saga In brIeF

A. The origin: the 1972 MMPA

In the Eastern Tropical Pacific Ocean (ETP), dolphins and tuna are known 
to school together: tuna often swim below herds of dolphins that are visible 
swimming at or near the surface.4 In the 1960s, the fishing industry has 
begun to exploit this association. The method of “setting on dolphins” con-
sists in using dolphins to locate schools of tuna and then encircle dolphins 

2 For further analysis, see eg David Sifonios, Environmental Process and Production 
Methods (PPMs) in WTO Law (Springer International Publishing 2018) 27.

3 Such opposition led eg to the complaint brought by India, Pakistan, Malaysia and Thailand 
against the United States in the US – Shrimp case. See United States v India and Others – 
Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/R (US – Shrimp 
Case). See Sifonios, Environmental Process and Production Methods (n 2).

4 See GATT Panel Report, United States – Restrictions on Imports of Tuna, DS29/R, 16 
June 1994, unadopted, (US –Tuna II), para 2.2.
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intentionally with purse seine nets in order to catch tuna swimming beneath 
them. Many dolphins are usually caught in the process, with a high mortal-
ity rate. As populations of dolphins in the ETP decreased below sustainable 
levels, the US enacted in 1972 the Marine Mammal Protection Act (MMPA), 
in an effort to reduce the incidental capture of dolphins during tuna fishing 
operations. In the 1980s, the US amended the MMPA to include ban on fish 
or fish products imported from countries that did not have mammal protec-
tion programmes equivalent to the US programme.5

B. The two original US – Tuna GATT 1947 Panel reports (1990-
1994)

In 1990, the US decided to prohibit the imports of tuna from several coun-
tries, including Mexico, which continued to allow the method of catching 
tuna by setting on dolphins with purse seine nets in the ETP. The US also 
enacted dolphin-safe labelling requirements, under the Dolphin Protection 
Consumer Information Act (DPCIA), which excluded in principle from the 
dolphin-safe label tuna caught by setting on dolphins with purse seine nets. 
In the ETP, in order to be eligible for the dolphin-safe label, captains of large 
purse seine vessels and independent observers were required to certify that 
no dolphins had been set on deliberately with purse seine nets and that no 
dolphins had been killed or seriously injured when tuna was caught.6 In the-
ory, the same requirements applied in areas identified as presenting the same 
association between tuna and dolphins. However, no other areas than the 
ETP had been classified as exhibiting this association and their related injury 
and mortality risks to dolphins.7

Mexico challenged the US measure under the GATT 1947. The US – 
Tuna I GATT Panel basically concluded, on the basis of a legal analysis that 
has been much criticised, that this measure could not be justified under the 
GATT. It held that the US measure was a quantitative restriction inconsistent 
with Article XI (and not an internal measure subject to Article III) and that it 
could not be justified under the general exceptions of Article XX. This report 
applied what has been referred to as the “product-process distinction”, which 
basically implies that trade measures based on differences in the PPMs of the 
imported products are not justifiable under the GATT.8 This result caused 

5 For a detailed analysis of the evolution of the US dolphin-safe policy, see eg Trish Kelly, 
‘Tuna-Dolphin Revisited’ (2014) 48(3) JWT 501; Rodrigo Fagundes Cezar, ‘The Politics 
of “Dolphin-Safe” Tuna in the United States: Policy Change and Reversal, Lock-in and 
Adjustment to International Constraints (1984-2017)’ (2017) 17(4) WTR 635.

8 See eg Robert E. Hudec, ‘The Product-Process Distinction in GATT/WTO Jurisprudence’ 
in Marco Bronckers and Reinhard Quick (eds), New Directions in International Economic 
Law: Essays in Honour of John H. Jackson (KLI 2000); Robert Howse and Donald Regan, 
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strong negative reactions from environmental groups, which feared that this 
report, and the GATT more generally, could threaten the ability of states to 
take trade measures for environmental purposes and prevent governmental 
action to address global environmental issues.9

In 1992, the European Economic Community (now the EU) challenged 
another aspect of the US measure, the secondary embargo imposed by the 
United States on any intermediary country that exported tuna to the US. 
Such countries could not import tuna from Mexico if they wanted to export 
their tuna to the US market. Like the first Panel, the US – Tuna II GATT 
Panel considered that the US measure was not an internal measure covered by 
Article III, but that it constituted a quantitative restriction violating Article 
XI and that it was not justified under Article XX.

These two reports were never adopted. The GATT 1947 system required 
a positive consensus for the adoption of a report and the US never agreed to 
it.10 Despite having won the case, under the GATT 1947 system Mexico and 
the EEC were unable to enforce these reports.

C. The evolution of international dolphin protection rules at the 
end of the 1990s

In the meantime, international efforts to control dolphin mortality in the ETP 
were made in the context of the Inter-American Tropical Tuna Commission 
(IATTC). At the end of the 1990s, these efforts to adopt international 
rules to protect dolphins resulted in the conclusion of the Agreement on 
International Dolphin Conservation Program (AIDCP), which entered into 
force in 1999 and to which both Mexico and the US became parties. This 
agreement contained dolphin mortality limits and provided for monitoring 
and certification systems that included independent on-board observers. It 
also encouraged dolphin-safe improvements in purse seine nets, without, 
however, prohibiting their use. Under the AIDCP, the dolphin-safe label 
was available for tuna that was caught without killing or injuring dolphins, 

‘The Product/Process Distinction – An Illusory Basis for Disciplining “Unilateralism” 
in Trade Policy’ (2000) 11(2) EJIL 249. For further details, see Sifonios, Environmental 
Process and Production Methods (n 2) 101 ff.

9 See eg Daniel Esty, Greening the GATT: Trade, Environment and the Future (Institute 
for International Economics 1994) 35 ff; Andrew L. Strauss, ‘From GATTzilla to 
the Green Giant: Winning the Environmental Battle for the Soul of the World Trade 
Organization’(1998) 19 U Pa J Int’l Econ L 769, 771. See also infra, III.

10 See eg William J. Davey, ‘Dispute Settlement in GATT’ (1987) 11(1) Fordham Int’l LJ 
52, 85 ff; David Luff, Le droit de l’organisation mondiale du commerce: analyse critique 
(Bruylant/LGDJ, Bruxelles/Paris 2004) 772.
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regardless of the fishing method used. In other words, the method of setting 
on dolphins was not banned as such.

At the US domestic level, due also to the important success of the measures 
enacted to reduce dolphin mortality in the ETP, Congress enacted legislation 
which aimed at substituting the US import ban by the AIDCP dolphin-safe 
requirements, provided that studies confirmed that there were no significant 
adverse impacts on depleted dolphin stocks. The studies concluded that there 
was insufficient evidence of such adverse impact. As a result, the US dol-
phin-safe scheme was modified, so as to allow tuna to be caught using purse 
seine nets, provided that no dolphins were killed or seriously injured.11 This 
outcome was favourable to Mexico, which continued to use purse seine nets 
for catching tuna.

D. The Hogarth case (2007)

However, a new judicial episode ensued, this time essentially at the US 
domestic level. Different NGOs successfully contested the change in the US 
dolphin-safe scheme before the US Federal Appeals Court, in the Hogarth 
case.12 As a consequence, the original US dolphin-safe programme reverted 
to its original form:13 in the reinstated ETP, tuna was eligible for the dol-
phin-safe label only if captains and observers would certify that tuna had 
not been caught by setting on dolphins nor in sets in which dolphins had 
been killed or seriously injured.14 In other words, the method of setting on 
dolphins had been once again excluded, which was precisely the condition 
against which Mexico had been fighting since the beginning of the 1990s.

E. The US – Tuna II (Mexico) reports (2008-2012)

In 2008, Mexico therefore again challenged the US dolphin-safe scheme, this 
time before the WTO Dispute Settlement Body and under the rules of differ-
ent WTO agreements. The different challenged measures were the DPCIA 
itself, the Code of Federal Regulations (Sections 216.91 and 216.92) and the 
ruling by the US Federal Appeals Court in the Hogarth case.

The established Panel examined the contested measures under the TBT 
Agreement. It held that the measure at issue established mandatory label-
ling requirements and thus constituted “technical regulations” under the 

11 See eg Kelly (n 5) 504-506.
12 Earth Island Institute v Hogarth 494 F 3d 757 (US 9th Circuit 2007).
13 See eg Kelly (n 5) 506-508.
14 See eg Ibid 508.
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TBT Agreement.15 In short, the Panel concluded that the US measure did not 
afford less favourable treatment to Mexican tuna products (TBT Art. 2.1) 
but that they were more trade-restrictive than necessary to fulfil legitimate 
objectives (TBT Art. 2.2).16 At the same time, the Panel upheld the use by the 
US of its own standard, considering that Mexico had not demonstrated that 
the AIDCP dolphin-safe standard was an effective and appropriate means to 
fulfil the US objective at its chosen level of protection (TBT Art. 2.4).17

Mexico appealed the Panel report before the Appellate Body. In its 2012 
report, the Appellate Body reversed the Panel findings about Articles 2.1 and 
2.2 of the TBT Agreement, considering that the US measure granted “less 
favourable treatment” to Mexican tuna but not that the measure at issue was 
more trade restrictive than necessary to fulfil the US legitimate objectives.

One of the important aspects that led to the conclusion that the US meas-
ure resulted in “less favourable treatment” was the fact that the fishing 
method of setting on dolphins was prohibited everywhere in the world but 
was used almost only in the ETP (and was the method predominantly used 
by the Mexican fishing industry). Outside the ETP, purse seine nets vessels 
only had to provide a certification by the captain that no purse seine nets 
were intentionally deployed on or used to encircle dolphins during the fish-
ing trip. There was however no particular requirements concerning possible 
dolphins casualty caused by the use of other fishing methods, which means 
that tuna caught outside the ETP could be eligible for the dolphin-safe label 
even if dolphins had been caught or killed during the trip.18

Therefore, the DSB recommended that the US bring its measure into 
conformity with its obligations. Even though the US measure had not been 
entirely upheld and it had been considered to result in less favourable treat-
ment of Mexican tuna, the result of the Appellate Body Report was not 
necessarily in favour of Mexico. The main flaw of the US scheme was that it 
applied more stringent conditions inside the ETP than in other areas of the 
ocean. In other words, the US could comply with the DSB recommendations 
and rulings by enacting stricter conditions for tuna caught outside the ETP, 
without weakening the conditions applicable inside the ETP,19 against which 

15 See Panel Report, United States – Measures Concerning the Importation, Marketing and 
Sale of Tuna and Tuna Products, WT/DS381/R, adopted 13 June 2012 [US – Tuna II 
(Mexico)], para. 7.50 ff.

16 See US – Tuna II (Mexico), Panel Report (n 15), para. 7.374 and 7.620.
17 See US – Tuna II (Mexico), Panel Report (n 15), para.7. 624 ff.
18 See Appellate Body Report, United States – Measures Concerning the Importation, 

Marketing and Sale of Tuna and Tuna Products, WT/DS381/AB/R, adopted 13 June 2012 
(US – Tuna (Mexico) II), para 289.

19 See eg Kelly (n 5) 523.
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Mexico had been fighting. As such, and even though the US measure had not 
been upheld, the US – Tuna II (Mexico) reports already represented a major 
evolution in the PPM debate compared to the two initial US – Tuna GATT 
1947 Panel reports, as it will be further commented below.

F. The US – Tuna II (Mexico) 21.5 reports (2013-2015)

In order to comply with the DSB recommendations and rulings pursuant 
to Article 21.5 of the Dispute Settlement Understanding and to modify its 
dolphin-safe scheme, the US adopted the so-called “2013 Final Rule”.20 
It brought various changes to the Code of Federal Regulations, concern-
ing conditions relating to fishing methods, certification and record-keeping 
(tracking and verification).21 However, it did not change the requirements 
for access to the dolphin-safe label that applied specifically to tuna products 
derived from tuna harvested in the ETP by large purse seine vessels.22

The main changes consisted in strengthening the conditions applicable 
to tuna caught outside the ETP. The prohibition of harvesting tuna by set-
ting on dolphins, anywhere in the world, remained.23 However, vessels using 
other methods, both inside and outside the ETP, could be eligible for the 
dolphin-safe label, provided that no purse seine nets had been used, but also 
that no dolphins were killed or seriously injured during the sets in which the 
tuna were caught, which was a new requirement introduced by the amended 
measure.24 The verification that these conditions were met required certain 
certifications by the captain of a vessel and in some cases by an independent 
observer. Inside the ETP, large purse seine net vessels required certification 
provided by the captain of the vessel and an approved observer. By contrast, 
outside the ETP, such vessels required, in principle, certification by the cap-
tain of the vessel only (with some limited exceptions).25 The revised measure 
also applied segregation requirements between dolphin-safe tuna and other 
tuna to all fisheries, whereas in the original measure it was a condition appli-
cable only to large purse seine vessels fishing in the ETP.26

20 Document entitled “Enhanced Document Requirements to Support Use of the Dolphin 
Safe Label on Tuna Products”, see US – Tuna II (Mexico), Panel Report (n 15), para 1.10.

21 See US – Tuna II (Mexico), Panel Report (n 15), para 3.32 ff.
22 See Appellate Body Report United States – Measures Concerning the Importation, 

Marketing and Sale of Tuna and Tuna Products, Recourse to Article 21.5 of the DSU by 
Mexico, WT/DS381/AB/RW, adopted 3 December 2015 [US – Tuna II (Mexico) 21.5], 
para 6.16.

23 See US – Tuna II (Mexico), Panel Report (n 15), para 3.36.
24 See Panel Report, United States – Measures Concerning the Importation, Marketing and 

Sale of Tuna and Tuna Products, Recourse to Article 21.5 of the DSU by Mexico, WT/
DS381/RW, adopted 3 December 2015 [US – Tuna II (Mexico) 21.5], para 3.36, 3.40.

25 See US – Tuna II (Mexico) 21.5, Appellate Body Report (n 22), para 6.11.
26 See Ibid, para 6.33.
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Mexico again challenged the implementation measures of the “2013 Final 
Rule” under Article 21.5 of the DSU, claiming that the amended US measure 
continued to accord Mexican tuna products treatment less favourable than 
that accorded to like tuna products originating from other countries.

This time the Panel found that the eligibility criteria of the amended meas-
ure did not result in less favourable treatment to Mexican tuna than that 
accorded to like tuna products.27 However, it concluded that even though 
the revised certification requirements and the different revised tracking and 
verification requirements had been improved for tuna caught outside the 
ETP, they still resulted in less favourable treatment of Mexican tuna.28 In the 
subsequent appeal, the Appellate Body, in a very technical report, again did 
not uphold all the Panel findings and considered that it could not complete 
the analysis due to a lack of a proper assessment of the respective risks asso-
ciated with different methods of fishing tuna in different areas of the ocean. 
However, it concluded that the certification requirements had not been rein-
forced in the amended measure in all circumstances of risks that were com-
parably as high as those inside the ETP large purse seine fishery. Thus, the 
Appellate Body concluded that the amended US measure still resulted in less 
favourable treatment of Mexican tuna compared to like tuna products.29

G. The US – Tuna II (Mexico) 21.5 II Reports (2016-2018)

As a result of the first compliance proceedings, the US amended its measure 
again, which gave rise to a third series of dispute settlement reports at the 
WTO. The “2016 Tuna Measure” made no changes to the eligibility criteria, 
which meant inter alia that tuna harvested by setting on dolphins (anywhere 
in the world) was automatically ineligible for the dolphin-safe label.30 All 
other tuna products might be labelled dolphin-safe only if no dolphins were 
killed or seriously injured in the set in which tuna was caught.31 To verify 
that these conditions had been satisfied, the 2016 Tuna Measure introduced 
some additional certification requirements for all fisheries other than the 
ETP large purse seine fishery, in particular further instances in which an 

27 See US – Tuna II (Mexico) 21.5, Panel Report (n 24), para. 7.135.
28 See Ibid, para. 7.263.
29 See US – Tuna II (Mexico) 21.5, Appellate Body Report (n 22), para 7.266.
30 See Appellate Body Report, United States – Measures Concerning the Importation, 

Marketing and Sale of Tuna and Tuna Products, Recourse to Article 21.5 of the DSU by 
the United States, United States – Measures Concerning the Importation, Marketing and 
Sale of Tuna and Tuna Products, Recourse to Article 21.5 of the DSU by the Mexico, WT/
DS381/AB//RW/USA; WT/DS381/AB/RW2, 14 December 2018 [US – Tuna II (Mexico) 
21.5 II], para 5.11.

31 Ibid, para 5.11.
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independent observer was mandatory.32 Likewise, without changing the 
tracking and verification requirements applicable to the ETP large purse 
seine net fishery, the US introduced certain additional requirements under 
the regime applicable to all other fisheries.33

This time the Panel concluded that the 2016 Tuna Measure was “cal-
ibrated” to the risks to dolphins arising from the use of different fishing 
methods in different areas of the ocean. As a result, it accepted that the 
regulatory distinctions made (in particular between setting on dolphins and 
the other fishing methods) stemmed exclusively from a legitimate regulatory 
distinction. Hence, the Panel held that the 2016 Tuna Measure accorded to 
Mexican tuna products treatment no less favourable than that accorded to 
like tuna products and was therefore consistent with Article 2.1 of the TBT 
Agreement. At the same time, the Panel also concluded that the 2016 Tuna 
Measure was inconsistent with Articles I:1 and III:4 of the GATT but that it 
was justified under Article XX. The Appellate Body upheld the Panel’s con-
clusions in December 2018, finally bringing this dispute to an end.

III. the gatt era: the exclusIon oF ppm measures

As we have already mentioned, the trade measures at issue in the US – Tuna 
cases constituted PPMs, i.e. measures which specify the way a particular 
product is or should be made, processed or harvested. Such PPM measures 
were very controversial at the beginning of the Tuna-Dolphin saga. Different 
arguments were invoked at that time to defend a general prohibition of PPM 
measures.

First, it has been maintained that PPM measures conflict with the sov-
ereignty of the exporting country.34 It has in particular been argued that 
environmental PPM measures are “extraterritorial”, because they interfere 
with the sovereignty of the producing country to regulate the activities of its 
nationals or the activities occurring in its own territory.35 It has also been 

32 Ibid, para 5.13 ff.
33 Ibid, para 5.22.
34 For more details, see eg Sifonios, Environmental Process and Production Methods(n 2) 9 

ff, 67 ff.
35 See Kyle Bagwell and others, ‘It’s a Question of Market Access’ (2002) 96(1) AJIL 56, 76; 

Henrik Horn and Petros C. Mavroidis, ‘The Permissible Reach of National Environmental 
Policies’ (2008) 42(6) JWT 1107, 1125; Bernard Jansen and Maurits Lugard, ‘Some 
Considerations on Trade Barriers Erected for Non-Economic Reasons and WTO 
Obligations’ (1999) 2(3) JIEL 530, 533; Thomas J. Schoenbaum, ‘International Trade 
and Protection of the Environment: The Continuing Search for Reconciliation’ (1997) 
91(2) AJIL 268, 279 ff. See also John Jackson, ‘World Trade Rules and Environmental 
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contended that PPM measures represent a form of interference in internal 
affairs, which allegedly violates the international law principle of non-inter-
vention.36 In the same vein, some observers have claimed that PPM measures 
can amount to a means of eco-imperialism, if trade restrictions are used to 
impose values on other countries.37

Second, there was a fear among trade circles that import restrictions based 
on the production methods of imported products could significantly increase 
barriers to trade and thereby “threaten” the multilateral trading system as 
such38 and its underlying trade liberalization objectives. In this view, allow-
ing the regulation of PPMs by the importing country would be like opening 
a “Pandora’s box” and would represent a “slippery slope”, by which trade 
rules would allow regulations that represent significant non-tariff barriers to 
trade39 and that may be a form of “green protectionism”,40 because protec-
tionist objectives could easily be disguised behind environmental pretexts.41

The initial US – Tuna GATT Panel reports illustrated the support for such 
arguments, and presented a straight-forward preference for trade interests 
over environmental protection. For instance, the US – Tuna I Panel held that 
if PPM-based restrictions were allowed, the GATT could “no longer serve as 
a multilateral framework for trade among contracting parties”42 and would 
“provide legal security only in respect of trade between a limited number of 

Policies: Congruence or Conflict?’ (1992) 49 Washington & Lee L Rev 1227, 1244; US – 
Tuna II, para 5.17. For a detailed analysis of the issue of extraterritoriality, see Sifonios, 
Environmental Process and Production Methods (n 2) ch 5.

36 See James Thuo Gathii, ‘Neoliberalism, Colonialism and International Governance: 
Decentering the International Law of Governmental Legitimacy’ (2000) 98(6) Mich L Rev 
1996, 2029 ff. See also the arguments of the complainants in the US – Shrimp case: Panel 
Report, United States – Import Prohibition of Certain Shrimp and Shrimp Products, WT/
DS58/R, adopted 15 May 1998, paras 3.6, 3.41, 3.104 and particularly 3.157.

37 See eg Jagdish Bhagwati, ‘Trade and the Environment: The False Conflict?’ in Durwood 
Zaelke and others (eds), Trade and the Environment: Law, Economics, and Policy (Island 
Press 1993) vol 1, 174; Jagdish Bhagwati, In Defense of Globalization (OUP 2004) 155. In 
this view, such measures could be seen as an indication that values of economically strong 
nations are morally superior to those of economically poor ones.

38 See US – Tuna I, Panel Report (n 7), para 5.28; US – Tuna II, Panel Report (n 4), para 
5.26; US – Shrimp, Panel Report (n 3), para 7.45; GATT Secretariat, ‘Trade and the 
Environment’, in International Trade 1990-1991, vol 1, Geneva (1992).

39 See Bhagwati, In Defense of Globalization (n 37) 154 ff; GATT Secretariat (n 38); Jackson, 
‘World Trade Rules and Environmental Policies: Congruence or Conflict?’ (n 35) 1241 ff.

40 See Aaron Cosbey, ‘The Trade, Investment and Environment Interface’, in Shahrukh Rafi 
Khan (ed), Trade and Environment: Difficult Choices at the Interface (Zed Books 2002) 
7, 13 f; Ernst-Ulrich Petersmann, International and European Trade and Environmental 
Law after the Uruguay Round (Kluwer Law International 1996) 50 et passim.

41 See Jackson, ‘World Trade Rules and Environmental Policies: Congruence or Conflict?’ (n 
35) 1235.

42 See US – Tuna I, Panel Report (n 7), para 5.26.
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contracting parties with identical regulations”,43 which was obviously a sig-
nificant overstatement.44 With little more legal argument, the justifiability of 
PPM measures under the GATT was thus excluded per se by the two initial 
US – Tuna reports.

As mentioned, these reports were never adopted by the GATT Contracting 
Parties. Unadopted reports have no legally binding status as such in the 
GATT or WTO system.45 Hence, the US – Tuna GATT Reports do not for-
mally have any legal significance46 (even though a panel can find “useful 
guidance” in the reasoning of a relevant unadopted panel report47). In prac-
tice however, despite this fact, the US – Tuna GATT Panel reports have had 
a significant influence in trade circles, in particular at the end of the 1990s 
and in the beginning of the 2000s. Many commentators have referred to the 
product-process distinction applied by the two GATT panels in the early 
years following these reports, sometimes even considering that it was “set-
tled case law”.48 Hence, it has been often assumed following these reports 
that PPM measures were prohibited under the GATT.49

However, the US – Tuna GATT Panel reports have also given rise to 
intense criticism.50 Their exclusion of PPM-based trade measures was viewed 

43 See US – Tuna I, Panel Report (n 7), para 5.27. 
44 Indeed, WTO Members have in practice contested relatively few PPM measures before the 

DSB, and, more importantly, prohibition of PPM measures is the most extreme form of 
regulation of such trade restrictions. The use of PPM measures can also be disciplined on 
the basis of different criteria, in particular those of art XX of the GATT. In fact, it is likely 
that the original Tuna-Dolphin GATT Panels, and the insider trade policy elite at that time, 
were favourable to the simplicity of the product-process distinction, which represented 
what John Jackson referred to as a “bright-line rule”; see John Jackson, ‘Comments on 
Shrimp/Turtle and the Product/Process Distinction’ (2000) 11 (2) EJIL 303. The current 
approach of the WTO case law on PPM measures is arguably more legally coherent but 
definitely less simple than the initial product-process distinction. 

45 See Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/
DS10/AB/R, WT/DS11/AB/R, adopted 1 Nov. 1996 (Japan – Alcohol II), p 15.

46 See eg Joost Pauwelyn, ‘Recent Books on Trade an Environment: GATT Phantoms Still 
Haunt the WTO’ (2004) 15 (3) EJIL 575, 585.

47 See Japan – Alcohol II, Appellate Body Report (n 45), p 16.
48 See Schoenbaum (n 35) 288, 290; Atsuko Okubo, ‘Environmental Labelling Programs and 

the GATT/WTO Regime’ (1999) 11 Georgetown Int’l L Rev 599, 618 ff; Hudec, ‘The 
Product-Process Distinction in GATT/WTO Jurisprudence’ (n 8) 189; Steve Charnovitz, 
‘The Law of Environmental ‘PPMs’ in the WTO: Debunking the Myth of Illegality’ (2002) 
27(1) Yale J Int’l L 59, 76 ff; Gabrielle Marceau, ‘WTO Dispute Settlement and Human 
Rights’ (2002) 13 (4) EJIL 753, 807; Joshi, Manoj, ‘Are Eco-Labels Consistent with World 
Trade Organisation Agreements?’(2004) 38 (1) JWT 69, 79; Pauwelyn (n 46) 585.

49 See eg GATT Secretariat (n 38). See also Hudec, ‘The Product-Process Distinction in 
GATT/WTO Jurisprudence’ (n 8) 189; Charnovitz (n 48) 76 ff; Schoenbaum (n 35) 288 
and 290; Okubo (n 48) 618 ff; Marceau (n 48) 807; Joshi (n 48) 79; Pauwelyn (n 46) 585.

50 See John Jackson, The World Trading System (The MIT Press 1997) 238; Hudec, ‘The 
Product-Process Distinction in GATT/WTO Jurisprudence’ (n 8) 187 ff; Charnovitz (n 48) 
60; Howse and Regan (n 8) 249; Erich Vranes, Trade and the Environment: Fundamental 
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as an overly literal and context-independent interpretation and therefore as 
lacking justification under the generally accepted rules of interpretation.51 
Their result also led to broad criticism from environmental groups, since they 
were perceived as resulting in unwarranted legal constraints on trade meas-
ures designed to discourage environmentally harmful activities occurring in 
other countries.52 In particular, it was feared that the prohibition of the use 
of trade measures to achieve environmental objectives could in fact reinforce 
the risks of international inaction and free-riding. Game theory may shed 
some light on this issue through the so-called “Prisoner’s Dilemma”, which 
is typical of international environmental cooperation problems53 and which 
may lead to the “Tragedy of the Commons” if no trade sanctions may be 
taken to induce cooperation, at least when internationally shared resources 
or global public goods are concerned.54

Hence, in brief, the US – Tuna GATT 1947 Panel reports gave rise to very 
strong arguments both from proponents and opponents of PPM measures 
and highlighted a situation in which trade and environmental interests were 
very clearly and strongly opposed. From a legal standpoint, the two GATT 
Panel reports also clearly favoured trade interests by excluding the justifiabil-
ity of PPM measures, to avoid “threatening” the multilateral trading system, 
but without a very detailed and solid legal interpretation. This result was 
probably damaging both for trade and environmental interests: the ability of 
importing countries to use trade measures to promote environmental protec-
tion goals was denied but these reports have also generated significant hostil-
ity and attacks from parts of civil society against the world trading system as 
a whole, which was seen as an obstacle to the promotion of certain non-trade 
interests, such as environmental protection. In any case, this situation gave 
rise to intense legal debates in academic writings, which continued at the 
beginning of the WTO era.55

Issues in International Law, WTO Law and Legal Theory (OUP 2009) 322; Barbara 
Cooreman, Global Environmental Protection Through Trade: A Systematic Approach to 
Extraterritoriality (Edward Elgar 2017) 322. See also Mitsuo Matsushita and others, The 
World Trade Organization : Law, Practice, and Policy (3rd edn, OUP 2015) 722 ff.

51 See Hudec, ‘The Product-Process Distinction in GATT/WTO Jurisprudence’ (n 8) 187 ff; 
Howse and Regan (n 8) 249 ff; Michael J. Trebilcock and Shiva K. Giri, The National 
Treatment Principle in International Trade Law, (2004) American Law and Economics 
Association Annual Meeting, Working Paper no 8 (http://law.bepress.com/cgi/viewcon-
tent.cgi?article=1007&context=alea), p 55; Vranes (n 50) 322; Cooreman (n 50) 29, 52.

52 See Jackson, The World Trading System (n 50); Hudec, ‘The Product-Process Distinction 
in GATT/WTO Jurisprudence’ (n 8) 188; Charnovitz (n 48) 60.

53 See eg Sifonios, Environmental Process and Production Methods (n 2) 30 ff.
54 See Ibid 32 ff.
55 See Andreas R. Ziegler, ‘The Environmental Provisions of the World Trade Organization 

(WTO)’ in International Economic Law with a Human Face (KLI 1998); Howse and 
Regan (n 8); Hudec, ‘The Product-Process Distinction in GATT/WTO Jurisprudence’ (n 
8); Charnovitz (n 48); Bhagwati, In Defense of Globalization (n 37); Laura Nielsen, The 
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Iv. the wto era: the evolutIon oF the ppm debate

A. Towards the integration of environmental interests in WTO 
case law

The Tuna-Dolphin dispute started under the GATT era but continued 
after the creation of the WTO in 1996, since the US dolphin-safe measure 
remained in force and the Mexican tuna industry continued to use the har-
vesting methods excluded by the US scheme. With the creation of the WTO, 
the dispute settlement system fundamentally changed, with the establish-
ment of a quasi-judicial body, the possibility to appeal panel reports, the 
automatic adoption of reports in the absence of negative consensus, etc. As 
a result, like the different US – Tuna reports show, the legal reasoning has 
become much more complex, allowing also a more balanced approach to the 
necessary trade-offs between trade and the environment.56 This evolution is 
visible in different aspects of the US – Tuna II (Mexico) reports adopted by 
the DSB through the years, which eventually upheld a PPM measure, at the 
end of a long judicial and diplomatic saga. The next sections present some of 
the most important features of this evolution of the PPM debate.

B. The applicable disciplines

With respect to the GATT, a first notable evolution is the question of whether 
the prohibition of certain imported products based on their PPMs must be 
qualified as an internal sale prohibition subject to the National Treatment 
obligation (Article III) or whether it amounts to an import prohibition 
(Article XI), which contains more stringent conditions. The two initial US 
– Tuna reports considered that since PPMs could not influence tuna “as a 
product”, they had to be qualified as an import prohibition subject to Article 
XI.57 This very literal textual interpretation, which did not take into account 
the object and purpose of the National Treatment clause, was much criti-
cised in academic writings.58 It has not been endorsed by the Appellate Body, 

WTO, Animals and PPMs (Martinus Nijhoff Publishers 2007); Daniel Regan, ‘How to 
Think about PPMs’ in Thomas Cottier and others (eds), International Trade Regulation 
and the Mitigation of Climate Change: World Trade Forum (Cambridge University Press 
2009) 97 ff.

56 See also Weihuan Zhou and Henry Gao, ‘“Overreaching” or “Overreacting”? Reflections 
on the Judicial Function and Approaches of WTO Appellate Body’ (2019) University of 
New South Wales Faculty of Law Research Series 49.

57 See US – Tuna I, Panel Report (n 7), para 5.15; US – Tuna II, Panel Report (n 4), para 5.9.
58 See Hudec, ‘The Product-Process Distinction in GATT/WTO Jurisprudence’ (n 8) 187 ff; 

Howse and Regan (n 8) 249 ff; Vranes (n 50) 322; Cooreman (n 50) 29, 52; Meredith 
Crowley and Robert Howse, ‘Tuna – Dolphin II: a Legal and Economic Analysis of the 
Appellate Body Report’ (2014) 13(2) WTR 321, 325 ff. See also Sifonios, Environmental 
Process and Production Methods (n 2) 101 ff.
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which has developed an economic interpretation of the concept of “like pro-
duct”59 (which is central to the National Treatment obligation), which implies 
that PPM measures are covered by Article III insofar as they can affect the 
internal sale of products in the importing state’s market.60 Therefore, the 
contested measure in the US – Tuna II (Mexico) reports was analysed under 
GATT Article III and the parties did not contest that the measure at issue fell 
within the ambit of this provision.61

C. The non-discrimination provisions and the relevance of the 
regulatory purpose

The US – Tuna II (Mexico) reports have also contributed to clarify one of 
the main controversies concerning the PPM debate, i.e. the relevance of the 
regulatory purpose in the analysis of the different conditions of the non-dis-
crimination clauses (Articles I and III of the GATT). Some have argued 
that PPM measures could comply with the non-discrimination obligations 
if it could be established that two physically identical products have nota-
ble differences from the viewpoint of a legitimate non-protectionist policy62 
(such as whether a tuna product is dolphin-safe). The Appellate Body has 
not endorsed this view, even though the definition of “like products” has 
fluctuated much in case law.63 In the US – Tuna II (Mexico) case, the parties 
seemed to accept that the main stakes did not reside anymore in this notion 
and agreed that the products at issue were like.64

More recently, the attention in academic writings has tended to turn to 
the discriminatory treatment conditions of the non-discrimination clauses.65 

59 See Japan – Alcohol II, Appellate Body Report (n 45), 16; Appellate Body Report, European 
Communities – Measures Affecting Asbestos and Asbestos-Containing Products, 
WT/DS135/AB/R, adopted 5 April 2001 (EC – Asbestos), para 98. See also Sifonios, 
Environmental Process and Production Methods (n 2) 108 ff.

60 See Japan – Alcohol II, Appellate Body Report (n 45), 16. See also Sifonios, Environmental 
Process and Production Methods (n 2) 108 ff.

61 See US – Tuna II (Mexico), Appellate Body Report (n 18), para 7.471.
62 See Robert E. Hudec, ‘GATT/WTO Constraints on National Regulation: Requiem for an 

“Aim and Effects” Test’ (1998) 32 The International Lawyer 619 ff; Howse and Regan 
(n 8) 266; Henrik Horn and Joseph H. H. Weiler, ‘EC – Asbestos’, in Henrik Horn and 
Petros Mavroidis (eds), The WTO Case Law of 2001: The American Law Institute 
Reporters’ Studies (Cambridge University Press 2003), 14, 25 ff; Frieder Roessler, ‘Beyond 
the Ostensible, A Tribute to Professor Robert Hudec’s Insights on the Determination of the 
Likeness of Products Under the National Treatment Provisions of the General Agreement 
on Tariffs and Trade’ (2003) 37(4) JWT (2003) 771 ff. See also Sifonios, Environmental 
Process and Production Methods (n 2) 117 ff.

63 For a detailed analysis of these evolutions of the concept of like products in case law, see eg 
Sifonios, Environmental Process and Production Methods (n 2) 98 ff.

64 See US – Tuna II (Mexico), Appellate Body Report (n 18), para 7.471.
65 See Henrik Horn and Petros C. Mavroidis, ‘Still Hazy after all these Years: The 

Interpretation of National Treatment in the GATT/WTO Case-Law on Tax Discrimination’ 
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It has been argued that the regulatory purpose of the measure could be rel-
evant in the analysis of whether a measure is discriminatory. In this con-
text, the debate was whether, for a measure to be deemed as necessary, it 
was sufficient that it resulted in discriminatory effects against imported like 
products or if a further analysis was then necessary. This second step would 
be whether these discriminatory effects could be explained by a legitimate 
regulatory objective; if not, it would mean that the measure at issue actually 
also has a discriminatory purpose.66 Different views have been expressed on 
this subject in academic writings67 and several cases brought to the DSB have 
dealt with this issue,68 including the US – Tuna case.

Even though these clarifications have been gradually provided by different 
reports, the US – Tuna reports have contributed to clarify some important 
points, in particular when it comes to the difference in the interpretation 
of the discriminatory conditions of the TBT Agreement and the GATT and 
in the overall relation between these two agreements. First, in the context 
of both agreements, the analysis starts with an examination of whether the 
measure has a detrimental impact on competitive opportunities for imported 
products compared to like domestic products (or like products from other 
countries), i.e. whether it has a discriminatory effect.69 The existence of such 
a detrimental impact on imported products is sufficient for a violation of 

(2004) 15 (1) EJIL 39, 60 ff; Petros C. Mavroidis, Trade in Goods: The GATT and the 
Other Agreements Regulating Trade in Goods (OUP 2008) 227 ff, 242 ff; Pauwelyn (n 46) 
358 ff; Regan (n 55) 122; Nicolas F. Diebold, Non-Discrimination in International Trade 
in Services: “Likeness” in WTO/GATS (Cambridge University Press 2010) 82; Lothar 
Ehring, ‘National Treatment under the GATT 1994: Jurisprudential Developments on 
De Facto Discrimination’ in Anselm Kamperman Sanders (ed), The Principle of National 
Treatment in International Economic Law (Edward Elgar 2014) 48 ff; Crowley and 
Howse (n 58), p 332. See also Sifonios, Environmental Process and Production Methods 
(n 2) 137 ff.

66 See eg Sifonios, Environmental Process and Production Methods (n 2) 137 ff.
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65) 82; Ehring (n 65) 48 ff.
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the Appellate Body Report in EC – Seal Products: European Communities – Measures 
Prohibiting the Importation and Marketing of Seal Products, WT/DS400/R, WT/
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the GATT non-discrimination obligations, in particular Articles I and III. 
By contrast, TBT Agreement Article 2.1 requires a further analysis, namely 
whether the detrimental impact of a measure on competitive opportunities 
for like imported products stems exclusively from a legitimate regulatory dis-
tinction (i.e. whether the measure has no discriminatory purpose).70 Under 
the GATT, such analysis of the regulatory purpose is not relevant in the 
analysis of the discriminatory conditions of Articles I and III and is thus only 
examined in the general exceptions provision of Article XX (an equivalent to 
which is absent from the TBT Agreement).

With these findings, the interpretation of the main conditions of the 
non-discrimination provisions of the GATT and the TBT Agreement and 
their interaction have been significantly clarified, after three decades of 
intense debates. These debates did not exclusively concern PPMs but were 
often discussed in the context of such measures. In any event, this evolu-
tion shows that even though a PPM measure is likely to violate the GATT 
non-discrimination provisions, the general exceptions may provide justifica-
tion for their application (which the original US – Tuna GATT Panel reports 
had still categorically rejected).

D. The non-discrimination analyses in US – Tuna II (Mexico)

When it comes to non-discrimination analyses in the US – Tuna II (Mexico) 
case, the reports extensively address the general issue of whether there might 
be prohibited discrimination by excluding the eligibility of the dolphin-safe 
label for particular fishing methods. These analyses focus on “even-hand-
edness” and whether the differences in treatment (between different fishing 
methods in different places of the ocean) are “calibrated” to the different 
risks stemming from each situation. This “calibration” represents the heart 
of the compliance proceedings, since in the two of them the Panels and the 
Appellate Body analysed in great length whether the changes brought by the 
US to their dolphin-safe labelling requirements were sufficient to address 
dolphin mortality arising from fishing methods other than by setting on dol-
phins outside the ETP.

Such analyses are typical of non-discrimination cases and tend to ascertain 
whether the different treatment, in all its different factual aspects, is justified 
by a legitimate regulatory purpose. But at no point the reports even mention 
that differences in fishing methods, i.e. in PPMs, could exclude justifiability 

70 See US – Tuna II (Mexico) 21.5, Panel Report (n 24), paras 7.432 and 7.481; US – Tuna II 
(Mexico) 21.5, Appellate Body Report (n 18), para 7.277; US – Tuna II (Mexico) 21.5 II, 
Panels Reports (n 69), para 7.720.
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under WTO law. The result is more coherent with the object and purpose of 
the WTO agreements, which can be viewed in this context as disciplining 
the use of protectionist measures disguised as non-protectionist regulatory 
goals,71 and not as an instrument imposing deregulation.72 In other words, 
its function is not to prevent WTO Members from using trade instruments 
for legitimate non-protectionist policy objectives.

In practice, the Appellate Body did not question the level of dolphin pro-
tection chosen by the United States, i.e. it showed deference to the regulating 
WTO Member in its choice of a legitimate non-protectionist policy. Hence, 
it noted that the US measure “fully” addressed the adverse effects on dol-
phins resulting from setting on dolphins in the ETP.73 Since the Appellate 
Body respected the US chosen level of protection, the results of the US – 
Tuna II (Mexico) reports have in fact been an increase in environmental 
protection, since the dolphin protection standards in the ETP have remained 
unchanged, while those outside the ETP have been strengthened (highest 
common denominator).

Yet, in order to avoid any disguised protectionism, the Appellate Body 
examined thoroughly the different elements of the measure. Some of them 
did not seem coherent with the dolphin-protection objective (lower dol-
phin-protection standard outside the ETP, despite the existence of certain 
risks) and were thus viewed as discriminatory. Even though the US eventu-
ally won, it had to amend its legislation twice for its measure to be upheld. 
But even in its final version, the contested measure still addressed the same 
externality (risks of harm caused to dolphins) in different ways, on the basis 
of differences in the magnitude of these externalities (respective importance 
of the risks of harming dolphins in different areas of the ocean). At the end, 
the WTO dispute settlement system has not been overly intrusive into the US 
environmental policy choices, while disciplining with significant precision 
the elements it deemed protectionist.74

In this respect, the final result of the Tuna-Dolphin WTO proceedings, 
compared to the GATT 1947 ones, shows a remarkable evolution in the inte-
gration of environmental interests in the interpretation of WTO law and in 
the debate on trade and the environment more generally.

71 See Zhou and Gao (n 56).
72 See Mavroidis (n 65) 228.
73 See US – Tuna II (Mexico), Appellate Body Report (n 18), para 297.
74 See also Zhou and Gao (n 56).
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E. GATT Article XX

Concerning Article XX of the GATT, different interesting elements can be 
pointed out in the US – Tuna II (Mexico) reports. These reports, like the 
majority of those which have applied Article XX, have given a crucial role 
to the chapeau of Article XX, which have become the most important con-
ditions of the GATT for the justification of environmental trade measures.75

Moreover, in this context, the US – Tuna II (Mexico) reports have con-
tributed to clarify concerns about the relation between the chapeau of Article 
XX of the GATT and the non-discrimination provision of Article 2.1 of the 
TBT Agreement. The Appellate Body held that in the context of the cha-
peau, one of the most important factors in the assessment of arbitrary or 
unjustifiable discrimination is the question of whether the discrimination 
can be reconciled with, or is rationally related to, the policy objective with 
respect to which the measure has been provisionally justified under one of 
the subparagraphs of Article XX.76 This analysis presents similarities with 
that which must be done in the context of Article 2.1 of the TBT Agreement. 
The Appellate Body accepted that so long as the similarities and differences 
between Article 2.1 of the TBT Agreement and Article XX of the GATT are 
taken into account, it might be permissible to rely on reasoning in the con-
text of one of the agreements for purposes of conducting an analysis under 
the other.77

In the context of the US – Tuna II (Mexico) reports, it meant that under 
both agreements, the issue was whether differences in treatment under the 
measure at issue were justified by reference to the objective of dolphin pro-
tection, because such differences reflected the differences in the risks arising 
in different fisheries and were “calibrated” to those different risks. In the 
view of the Appellate Body, the “calibration” analysis under TBT Agreement 
Article 2.1 encompassed consideration of the rational relationship between 
the regulatory distinction and its objective. In that respect, this analysis also 
demonstrated that the measure was not designed in a manner that constituted 
arbitrary or unjustifiable discrimination within the meaning of Article XX.78 
As long as the measure had been properly “calibrated”, the measure was 
considered as consistent with TBT Agreement Article 2.1 and the conditions 
of the chapeau of Article XX (no arbitrary or unjustified discrimination).79 

75 See eg Sifonios, Environmental Process and Production Methods (n 2) 298 ff.
76 See US – Tuna II (Mexico) 21.5 II, Appellate Body Report (n 30), para 6.278; US – Tuna 

II (Mexico) 21.5, Appellate Body Report (n 22), para.7.316; EC – Seal Products, Appellate 
Body Report (n 69), para 5.306.

77 See US – Tuna II (Mexico) 21.5, Appellate Body Report (n 22), para 7.347.
78 See US – Tuna II (Mexico) 21.5 II, Appellate Body Report (n 30), para 6.279.
79 See US – Tuna II (Mexico) 21.5, Appellate Body Report (n 22), para 6.280.
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In other words, the “proper calibration tool” could serve in the context of 
both agreements.80 Thereby, the relation between the TBT Agreement and 
the GATT has been clarified. Even though these agreements have significant 
differences – in particular the fact that the TBT Agreement implies that all 
non-discrimination analyses are conducted under Article 2.1, whereas the 
GATT requires an analysis of both the non-discrimination provisions and 
the general exceptions provision – these analyses have similarities and con-
verge to a certain extent, which is of course important to achieve a coherent 
and consistent interpretation of both agreements.

A further interesting evolution concerns the “extraterritoriality” debate. 
One of the main reasons why the US – Tuna GATT Panels held that PPM 
measures could not be justified under Article XX of the GATT was their 
perceived “extraterritorial” nature and the supposed risks that this nature 
implied for the multilateral trading system.81 At the outset of the Tuna-
Dolphin disputes, it was frequently maintained that PPM measures inter-
fered with the exporting country’s sovereign right under international law 
to regulate activities occurring within its jurisdiction and that they had to 
be seen as extraterritorial.82 Certain countries also supported the view that 
PPM measures represented a form of interference in internal affairs, which 
violated the international law principle of non-intervention.83 Finally, many 
developing states have opposed the use of PPM measures because they were 
perceived as conflicting with these countries’ right to choose their environ-
mental and developmental policies according to their own priorities and 
their permanent sovereignty over natural resources.84

From a legal standpoint, and even though there has been notable legal 
debates on the issue,85 these arguments should be largely rejected as far as 
public international law is concerned, in particular because there is no right 
to trade and each country has the sovereign right to choose the conditions to 
which products can be imported in its territory.86 The ICJ has also rejected 

80 Ibid.
81 See US – Tuna I, Panel Report (n 7), para, 5.28; US – Tuna II, Panel Report (n 4), para 5.26. 

See also Sifonios, Environmental Process and Production Methods (n 2) 166 ff.
82 See Bagwell (n 35) 76; Horn and Mavroidis (n 65) 1125; Jansen and Lugard (n 35) 533, 

535; Schoenbaum (n 35) 279 ff. See also Jackson, ‘World Trade Rules and Environmental 
Policies: Congruence or Conflict?’ (n 35) 1244; US – Tuna II, Panel Report (n 4), para 5.17. 
See also, Sifonios, Environmental Process and Production Methods (n 2) ch 5.

83 See Gathii (n 36) 2029 ff. See also the arguments of the complainants in the US – Shrimp 
case, Panel Report (n 36), paras 3.6, 3.41, 3.104 and particularly 3.157.

84 See eg Sifonios, Environmental Process and Production Methods (n 2) 9 ff.
85 For a detailed analysis of the issue of extraterritoriality and trade measures, see eg Sifonios, 

Environmental Process and Production Methods (n 2) 67 ff.
86 See Ibid 79.
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that economic sanctions could amount to interference in the internal affairs 
of a foreign state.87

Nevertheless, the US – Tuna I GATT Panel applied a very strict approach 
concerning extraterritoriality, since it held that Article XX of the GATT con-
cerned only the use of trade measures to safeguard life or health of humans, 
animals or plants within the jurisdiction of the importing country.88 It made 
a similar reasoning with respect to Article XX(g) of the GATT.89 It further 
described the argument made by the United States as an “extrajurisdictional 
interpretation” of Article XX of the GATT,90 which could lead to a situation 
in which the GATT could “no longer constitute a multilateral framework for 
trade among all contracting parties but would provide legal security only in 
respect of trade between a limited number of contracting parties with iden-
tical internal regulations”.91 The US – Tuna II GATT Panel report resulted 
in similar findings.92 More generally, at the end of the GATT era, it was 
“notoriously almost impossible” to justify a restrictive trade measure under 
Article XX of the GATT.93

In the US – Tuna II (Mexico) reports, this issue of extraterritoriality has 
considerably evolved. As such, it has not been examined at all. In the view 
of the Appellate Body, it was sufficient that the measure aimed at ensuring 
that the US market was not used to encourage fishing fleets to harvest tuna 
in a manner that adversely affected dolphins.94 The US – Tuna II (Mexico) 
21.5 Panel applied a similar reasoning in the context of Article XX(g) of the 
GATT.95 Thus, while this measure would have been qualified as extraterrito-
rial under the reasoning of the US – Tuna I and II GATT Panels,96 the WTO 
Appellate Body seemed to consider the measure as “territorial” in the US – 
Tuna II (Mexico) report. In order to guarantee a “coherent and consistent” 
interpretation of the GATT and the TBT Agreement,97 it is likely that the 
Appellate Body would apply a similar interpretation for both agreements. It 

87 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United 
States), Merits, Judgement, ICJ Reports (1986), para 205. See also Sifonios, Environmental 
Process and Production Methods (n 2) 80 ff.

88 See US –Tuna I, Panel Report (n 7), para 5.26.
89 Ibid, para 5.32.
90 Ibid, paras 5.28 and 5.32.
91 Ibid, para 5.28.
92 See US – Tuna II, Panel Report (n 4), para 5.17 ff.
93 See Robert Howse, ‘The World Trade Organization 20 years On: Global Governance by 
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(Mexico), Appellate Body Report (n 18), para. 337.
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is thus unlikely that the “extraterritoriality” issue will play a significant role 
in future cases in the context of Article XX of the GATT either, even though 
it seemed that it was the cornerstone of the US – Tuna I and II Panels’ rejec-
tion of PPM measures.

In any case, it seems that the rigid prohibition of “exterritorial” PPM 
measures has been replaced by a more flexible and balanced approach, which 
focused, in the US – Tuna II (Mexico) reports, on the “even-handedness” of 
the measure and on whether the different treatment granted to different fish-
ing methods were “calibrated” to the different risks to dolphins in different 
parts of the ocean.

v. comments and concludIng remarks

The Tuna-Dolphin saga has shown a considerable development in the debate 
on trade and the environment at the GATT/WTO, which has crystallised in 
particular in the evolution of the PPM issue. At the end of the GATT era, 
a very strict approach against PPM measures prevailed in the US – Tuna 
reports. This approach has evolved significantly during the first two decades 
of the WTO, in the context of which no prohibition of PPM measures has 
been endorsed. In the US – Tuna II (Mexico) case, a process-based measure 
has been eventually upheld both under the GATT and the TBT Agreement. 
The final result of the Tuna-Dolphin saga shows a very significant integra-
tion of environmental concerns into WTO law. Not only was the measure 
eventually upheld, but the US actually never had to lower the level of dol-
phin protection in the ETP it had chosen. The only modifications brought 
raised the level of protection outside the ETP, which therefore increased the 
overall dolphin protection level in all parts of the ocean (highest common 
denominator).

As such, this evolution is quite remarkable, in the light of the virulence 
of the controversies around PPM measures during the 1990s, where the 
respective positions were quite extreme, with on the one hand, the argument 
that allowing PPM measures could represent the “end” of the multilateral 
trading system,98 and on the other hand, the fear that the GATT repre-
sented an important threat to environmental protection, state sovereignty 

91 (stating that the GATT and the TBT “should be interpreted in a coherent and consistent 
manner”).

98 See US – Tuna I, Panel Report (n 7), para 5.28; US – Tuna II, Panel Report (n 4), para 5.26. 
See also US – Shrimp, Panel Report (n 36), para. 7.45 (the Appellate Body overturned the 
findings of the Panel in its US –Shrimp report).
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and the ability to address global environmental problems (“GATTzilla”99). 
The two initial US – Tuna GATT Panel reports reflected the view that pre-
vailed among the insider trade policy elite at the end of the GATT era, which 
strongly supported the product-process distinction and pushed towards fur-
ther neo-liberal globalization, through harmonization and deregulation.100 
In this view, PPMs could be seen as implying important risks of protectionist 
abuses that would impede developments towards the free trade ideal.101 By 
contrast, for environmentalists and part of the civil society, the prohibition 
of PPM measures, and thereby the inability to use trade measures to address 
global environmental problems or sanction free-riding, could eventually lead 
to potentially catastrophic environmental consequences (species extinction, 
loss of biodiversity, overexploitation of fish stocks, climate change, etc.).102

In the context of the WTO, and with the development of the Appellate 
Body’s case law, the search for this “free trade” ideal has evolved. The objec-
tive of sustainable development has been introduced into the Preamble of the 
Marrakesh Agreement establishing the WTO. As it has been developed else-
where, despite its vague nature, the concept of sustainable development may 
be seen as a common vision of the future of WTO Members, which attempts 
to reconcile the free trade ideal with the need to take environmental interests 
into account.103 For the Appellate Body, the concept of sustainable develop-
ment brings “colour, texture and shading” to the interpretation of the WTO 
agreements.104 This concept may thus have influenced the evolution of debate 
on trade and the environment at the WTO.

Besides, the judicialization of the multilateral trading system has probably 
also played an important role in achieving a better balance between trade 
and environmental interests.105 First, the WTO judicial system has devel-
oped more legally based analyses,106 and paid for instance more attention to 
the customary rules on treaty interpretation than the GATT Panels did. In 

99 See eg Esty (n 9) 35 ff; Strauss (n 9) 769 ff. 
100 See Howse (n 93) 21. See also Sifonios, Environmental Process and Production Methods 

(n 2) 12 ff; GATT Secretariat (n 38).
101 See Andreas R. Ziegler and David Sifonios, ‘The Assessment of Environmental Risks and 

Process and Production Methods (PPMs) in International Trade Law’ in Monika Ambrus, 
Rosemary Rayfuse and Wouter Werner (eds), Risk and the Regulation of Uncertainty in 
International Law (OUP 2017) 219, 223 ff, for a discussion about this vision of a “free 
trade” ideal future.

102 See Ziegler and Sifonios, ‘The Assessment of Environmental Risks and Process and 
Production Methods (PPMs) in International Trade Law’ (n 101) 224.

103 See Ibid 230.
104 See Appellate Body Report, United States – Import Prohibition of Certain Shrimp and 

Shrimp Products, WT/DS58/AB/R, adopted 6 November 1998 (US – Shrimp), para 153.
105 See eg Howse (n 93) 25 ff.
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the Tuna-Dolphin reports, this evolution is visible in particular in the PPM 
debate. For example, based on a purely textual interpretation of Article III 
of the GATT, the GATT Panels had considered that PPM measures were not 
covered by this provision.107 This restrictive view has obviously not been 
followed by the Appellate Body, in the light of the purpose of the National 
Treatment obligation (i.e. avoiding protectionism in the application of inter-
nal fiscal and regulatory measures).108 In the context of Article XX, the 
“extraterritorial” nature and the supposed risks it entailed for the multilat-
eral trading system was sufficient in the view of the GATT Panels to exclude 
any justifiability of PPM measures under Article XX of the GATT. By con-
trast, as mentioned above, the Appellate Body did not even mention the issue 
of extraterritoriality and applied instead a legally sophisticated non-discrim-
ination analysis focusing on the fine discriminatory elements of a measure 
which was otherwise not contested by the WTO adjudicating bodies.

There is no doubt that this approach, which is more based on the rule 
of law, has been possible because of the institutional developments that 
occurred at the time of the creation of the WTO. In particular, the possi-
bility to appeal panel reports has encouraged panels to better develop their 
legal argumentation, to avoid being overturned by the Appellate Body. The 
Appellate Body itself has been able to concentrate on legal matters, not 
unlike national appeal courts. Moreover, the right to challenge measures 
taken to comply with the DSB recommendations and rulings has given the 
possibility to verify what the implementation of those recommendations 
require in practice. Finally, the automatic adoption of reports in the absence 
of a negative consensus among WTO Members means that the losing party 
cannot block the adoption of a report, which may thus in turn influence 
future reports by WTO panels and the Appellate Body and bring a contribu-
tion to the development of WTO case law.

But this evolution can probably also be explained by the efforts to guar-
antee the external legitimacy of the WTO, i.e. the legitimacy towards the 
civil society.109 In the Tuna-Dolphin case, the Appellate Body has been 
much more deferential to the regulating Member than the GATT Panels. 
This greater sensitivity towards non-trade values is clearly visible in the 
Tuna-Dolphin case, in the light of the considerable differences in the general 
approaches applied respectively under the GATT era and under the WTO 
by the respective reports, despite a similar factual basis. In this context, it is 
interesting to remember that following the US – Tuna GATT Panel reports, 

107 See eg Crowley and Howse (n 58) 325.
108 See Sifonios, Environmental Process and Production Methods (n 2) 108.
109 See eg Ibid 148; Howse (n 93). 
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the multilateral trading system was the target of the anti-globalization move-
ments.110 Therefore, aggressive enforcement of neo-liberal globalization, in 
a similar way as that applied by the GATT Panels, would have been risky 
for the external legitimacy of the Appellate Body, much more than showing 
deference to non-trade values, such as environmental protection.111 In light 
of the inability of WTO Members to agree on further trade liberalization in 
their multilateral negotiations, any development in such direction that would 
have been brought by judicial action could have been seen as problematic for 
the principle of states sovereignty and the external legitimacy of case law (in 
particular in light of the automatic adoption of WTO adjudicating reports in 
the absence of negative consensus).

But at the same time, to avoid impeding the internal legitimacy of the 
WTO dispute settlement system, the Appellate Body had nonetheless to dis-
cipline the protectionist abuses of measures taken to achieve a legitimate 
objective.112 As a consequence, WTO adjudicating bodies have shifted their 
attention to the fine and technical details of the enacted provisions and to 
their discriminatory elements.113 In any case, through this more deferential 
approach, the WTO judicial institution has in a concrete way integrated non-
trade values into the interpretation and implementation of WTO law.

It should nonetheless be pointed out that a risk exists, with a strict appli-
cation of the Appellate Body’s approach seen in the US – Tuna II (Mexico) 
case, that case law could evolve towards a form of ad-hoc decision-mak-
ing,114 i.e. a focus on particular features that are specific to a particular fac-
tual situation, which could raise on the long term issues about legal security 
and coherence. Such form of ad-hoc decision-making also increases the risks 
of “never-ending story”, as the Tuna-Dolphin saga has shown, with the 
temptation of the complaining party to attempt reopening the case in the 
compliance proceedings, which could, in turn, reduce the legal security and 
the authority of Appellate Body reports. As mentioned above, the greater 
deference towards the regulating countries shown by WTO case law, and in 
particular in the US – Tuna II (Mexico) reports, has certainly contributed 
to the external legitimacy of the WTO. But in the long run, it is also impor-
tant to guarantee legal security and the efficient settlement of disputes and 
the US- Tuna II (Mexico) reports have left some room for improvement on 
this matter. This might be the next challenge of the DSB. The difficulty of 

110 See eg Howse (n 93) 10.
111 See Ibid 30.
112 See Ibid.
113 See Zhou and Gao (n 56); Howse (n 93) 53.
114 See Gary Coglianese and André Sapir, ‘Risk and Regulatory Calibration: WTO Compliance 
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this objective is yet reinforced by the current near practical impossibility to 
change the wording of the WTO covered agreements, which contain many 
rather vague concepts open to interpretation in many of their most impor-
tant provisions, such as those relating to non-discrimination and the general 
exceptions. In this view, the task of the DSB is sometimes akin to squaring 
the circle.115

When it comes to the PPM issue as such, the initial debate about their 
exclusion under WTO law is now largely settled, as the evolution of the 
Tuna-Dolphin saga has shown. However, the use of such measures still raises 
certain sensitive issues. PPMs have some specific features requiring a bal-
anced approach between trade, environmental protection and development. 

As it has been developed elsewhere, different criteria can be used to differ-
entiate the deference that should be shown to the regulating Member wish-
ing to adopt a PPM measure and to help WTO adjudicating bodies in their 
aforementioned challenge to “square the circle”.116 Such criteria may be for 
example the proximity of interests between the importing country and the 
environmental situation concerned (transboundary externalities, protection 
of shared resources, global public goods, etc.).117 Another possible criterion 
is the intensity of the nexus between the products concerned and the envi-
ronmental risks at stake.118 PPM measures should also leave enough flexi-
bility to the exporting Member in the choice of the instruments adopted to 
achieve the environmental goal set by the importing Member.119 Moreover, 
since the most efficient environmental measures are those which allow an 
intervention at the source, WTO Members should negotiate with their trad-
ing partners to adopt multilateral environmental agreements.120 Finally, the 
regulating Member should possibly take into account the interests of devel-
oping countries, in which different conditions can occur or which may have 
specific needs in terms of special and differential treatment.121

The specific conditions and needs of developing countries may be relevant 
in particular in the examination of the chapeau of Article XX of the GATT, 
which refers inter alia to unjustifiable or arbitrary discrimination between 
countries where the same conditions prevail. In the view of the Appellate 
Body, this condition may require an importing country to inquire into the 

115 As it has been explained in more details in Sifonios, Environmental Process and Production 
Methods (n 2) 288 ff.

116 See eg Ibid 303 ff.
117 See eg Ibid 303.
118 See eg Ibid 303 ff.
119 See eg Ibid 305.
120 See eg Ibid 305.
121 See eg Ibid 241 ff, 306.
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appropriateness of its trade measure for the conditions prevailing in the 
exporting country.122 In this context, different elements might be potentially 
relevant in the analyses to be made, such as: (i) the nature of the environ-
mental issue at stake (e.g. transboundary pollution, shared resources, global 
public goods, etc.);123 (ii) the environmental conditions that prevail in the 
importing and exporting countries concerned (sink capacities, presence or 
absence of natural resources stocks, distribution of the respective costs and 
benefits of the environmental good at issue, etc.);124 (iii) the economic situ-
ation of the state concerned (financial and technological means, economic 
development, etc.); (iv) their respective responsibility for the environmen-
tal harm concerned (both presently and historically);125 or (v) the respective 
efforts made to protect the environmental resources at issue.

The analyses of these different criteria must be made on a case-by-case 
basis and any generalization concerning the general appropriate approach to 
be taken is rather risky. Nonetheless, these analyses could show, for instance, 
that the nature of the environmental threat at issue and the situation of the 
different countries concerned might, in certain circumstances, justify dif-
ferent levels of efforts between these different countries. In this context, the 
principle of common but differentiated responsibility could in certain cases 
provide some guidance, e.g. to adjust the required efforts to the level of devel-
opment or the technical and financial means of a country.126 Such approach 
seems particularly relevant in the context of possible trade measures taken 
to address climate change mitigation efforts; they would however be less 
adequate e.g. for measures aiming at the protection of shared endangered 
species.127 When the same level of efforts are required, other possibilities 
could be implemented to take into account the differing conditions occur-
ring between the different countries concerned, such as technical or financial 
assistance in the implementation of the PPM measure.128

The different criteria that have been mentioned here could provide some 
flexibility in the examination of PPM measures and the interpretation of 
WTO rules applicable to discipline their use. They could be helpful to find, 
for each PPM measure and in the context of the applicable provisions of the 

122 See US – Shrimp, Appellate Body Report (n 104), para 165.
123 For further details, see eg Sifonios, Environmental Process and Production Methods (n 2) 

23 ff.
124 For further details, see eg Ibid 24, 243 ff.
125 For further details, see eg Ibid 245 ff.
126 For further details, see eg Ibid 245.
127 Since in the former case (climate change) the overall result depends on the aggregate efforts 

of states (summation good), whereas in the latter the lack of protection in one country can 
threaten the overall result (weakest link). See eg Ibid 23 ff.

128 See eg Ibid 244.
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WTO agreements (in particular those related to non-discrimination), an ade-
quate balance between potentially competing interests that process-based 
measures often crystallize, and thereby, ideally, bring a contribution to the 
achievement of sustainable development.
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I. IntroductIon

Jeremy Bentham famously said that ‘Where there is no publicity, there is no 
justice. Publicity is the very soul of justice. It is the keenest spur to exertion 
and the surest of all guards against improbity. It keeps the judge himself 
while trying under trial.’1

In this context, I propose to consider three things:

 (a) the extent to which justice is public in the three forms of international 
dispute resolution under consideration in this paper;

 (b) some difficulties with the status quo; and

 (c) the desirability of further change in relation to international commer-
cial arbitration.

II. how conFIdentIal Is InternatIonal dIspute 
resolutIon now?

A. Inter-State disputes

Other than on issues concerning recusal of judges, the International Court 
of Justice now represents the high watermark of publicity in international 
dispute resolution. After consultation with the parties:

 (a) written pleadings and evidence annexed to them are routinely made 
available online from the commencement of the hearing;2

 (b) hearings are open to the public,3 including on the internet;4 and

1 As quoted in Rt Hon Beverley McLachlin PC, ‘Openness and the Rule of Law’ (Annual 
International Rule of Law Lecture, London, 8 January 2014) and see ‘Publicity in the 
Courts of Justice’ in John H Burton (ed), Benthamiana: Select Extracts from the Works of 
Jeremy Bentham (1843), p 115.

2 International Court of Justice, Rules of Court 1978, art 53(2). The rule provides: ‘The 
Court may, after ascertaining the views of the parties, decide that copies of the pleadings 
and documents annexed shall be made accessible to the public on or after the opening 
of the oral proceedings.’ In the last ten years, written pleadings and the accompanying 
evidence have been made available in all contentious cases in which oral proceedings on 
preliminary objections or on the merits have taken place, and since 2015 this has included 
the accompanying evidence being made available on the Court’s website.

3 Statute of the International Court of Justice 1945, art 46; International Court of Justice, 
Rules of Court 1978, art 59.

4 Since 2004: see International Court of Justice, Press Release, ‘Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory’ (19 February 2004) <https://
www.icj-cij.org/files/case-related/131/131-20040219-PRE-01-00-EN.pdf> accessed 14 
June 2020, referring to the ‘exceptional interest in this case shown by the general public, 
civil society and the media worldwide’. The practice is now established for all cases.
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 (c) judgments are of course public.5

Inter-State arbitration is historically its secretive elder cousin, but the 
Permanent Court of Arbitration (hereinafter ‘PCA’) has now brought it out 
into the light to a large degree. It has done so with a considerable degree of 
flexibility, including the ability to make certain parts of the evidence and 
written and oral submissions confidential, while keeping the remainder of 
the arbitration transparent.6

One might fairly say that most inter-State cases are mostly transparent 
most of the time.7

B. Investment arbitration

In cases under the investment chapters of the North American Free Trade 
Agreement (hereinafter ‘NAFTA’) and the Dominican Republic Central 
America United States Free Trade Agreement (hereinafter ‘DR-CAFTA’), just 
about everything is public.8 In most other investment arbitrations, the award 
becomes public through one means or another, but the evidence and written 
submissions are regarded as confidential, and hearings are held in private. 
The trend is for more transparency, largely in response to strong and justified 
calls for greater information as to how and by whom cases evaluating the 
regulatory choices of States are being decided, and with what consequences 
for the public purse.

Responding to those calls, the United Nations Commission on 
International Trade Law (hereinafter ‘UNCITRAL’) Rules on Transparency 
have from 2014 provided a basis for most aspects of an investment arbitration 

5 International Court of Justice, Rules of Court 1978, art 94(2): ‘The judgment shall be read 
at a public sitting of the Court and shall become binding on the parties on the day of the 
reading.’

6 See Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch 
Strait (Ukraine v Russia) (PCA Case No 2017-06) Rules of Procedure, 18 May 2017, art 27 
(Transparency); The ‘Enrica Lexie’ Incident (Italy v India) (PCA Case No 2015-28) Rules 
of Procedure, 19 January 2016, art 23 (Transparency); The ARA Libertad Arbitration 
(Argentina v Ghana) (PCA Case No 2013-11) Rules of Procedure, 31 July 2013, art 12 
(Publicity of Proceedings).

7 Apologies to Louis Henkin, who famously said that ‘almost all nations observe almost all 
principles of international law and almost all of their obligations almost all of the time.’ 
Louis Henkin, How Nations Behave (2nd edn, 1979), p 47.

8 See DR-CAFTA, art 10.21; NAFTA, art 1137.4 and Annex 1137.4; NAFTA Free Trade 
Commission, ‘North American Free Trade Agreement Notes of Interpretation of Certain 
Chapter 11 Provisions’ (31 July 2001). See also NAFTA Free Trade Commission, ‘Statement 
of the Free Trade Commission on non-disputing party participation’ (7 October 2003). 
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to be public,9 but there is only a limited number of cases in which they are 
already in operation.10 However, since their release, at least sixty-one treaties 
have been signed providing for the application of the UNCITRAL Rules on 
Transparency or provisions modelled on them. Of these, twenty-eight have 
already entered into force.11 In Australia, the International Arbitration Act, 
1974 was amended in 2018 to provide that the sections of that Act provid-
ing for confidentiality shall not apply to arbitral proceedings to which the 
UNCITRAL Rules on Transparency apply.12

The Mauritius Convention involves an election by States to apply the 
UNCITRAL Rules on Transparency to arbitrations under investment trea-
ties dating from prior to the adoption of those rules. It entered into force in 
October 2017 for the first three States to ratify it (Canada, Mauritius, and 
Switzerland). Since then, Cameroon and Gambia have joined them as parties.

The UNCITRAL Rules on Transparency are also referred to in the 
new Rules for International Investment Arbitration adopted by the Beijing 
Arbitration Commission (hereinafter ‘the Beijing Rules’). The Beijing Rules 
entered into effect as recently as 1 October 2019. They provide that where 

9 Art 2 requires publication of basic information about filed cases. Art 3(1) requires disclo-
sure of key documents, including the tribunal’s decisions and awards and the parties’ state-
ments of claim and defence. Art 5 allows for participation of non-disputing third parties in 
certain circumstances. Art 6(1) requires public hearings.

10 See, for eg, Doutremepuich v Republic of Mauritius (PCA Case No 2018-37) Procedural 
Order No 4 on Hearing Organisation, 5 June 2019, and Terms of Appointment, 9 August 
2018; Carrizosa Gelzis v Republic of Colombia (PCA Case No 2018-56) Procedural Order 
No 1, 29 January 2019 (as amended on 22 March 2019); BSG Resources v Republic 
of Guinea (ICSID Case No ARB/14/22) Procedural Order No 2 on Transparency, 17 
September 2015. See also Iberdrola v Plurinational State of Bolivia (PCA Case No 2015-
05) Terms of Appointment, 7 August 2015, art 14.1. In Cairn Energy v Republic of India 
(PCA Case No 2016-7) Procedural Order No 2, 12 August 2016, paras 27-59 the tribunal 
found that there was no legal basis to apply the UNCITRAL Rules on Transparency, but 
used its powers under the general provision of the UNCITRAL Arbitration Rules 1976, 
art 15, to fashion a bespoke transparency regime granting a high degree of ‘post-award 
transparency’ and a restricted degree of ‘pre-award transparency’, on the basis of ration-
ales also applicable to the practice of the ICJ, discussed above. The equivalent provision 
of the UNCITRAL Arbitration Rules 2010, art 17, provides that: ‘Subject to these Rules, 
the arbitral tribunal may conduct the arbitration in such manner as it considers appropri-
ate, provided that the parties are treated with equality and that at an appropriate stage of 
the proceedings each party is given a reasonable opportunity of presenting its case. The 
arbitral tribunal, in exercising its discretion, shall conduct the proceedings so as to avoid 
unnecessary delay and expense and to provide a fair and efficient process for resolving the 
parties’ dispute.’

11 UNCITRAL, ‘Status of UNCITRAL Rules on Transparency in Treaty-based Investor-State 
Arbitration’ <https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_
awards/status> accessed 14 June 2020.

12 International Arbitration Act, 1974 (as amended by the Civil Law and Justice Legislation 
Amendment Act, 2018), s 22(3). See n 57 and n 58 below for the amendments in 2010 
and 2015 to the International Arbitration Act, 1974 that introduced provisions on 
confidentiality.



138 The IndIan Journal of InTernaTIonal economIc law Vol. XII

the parties have agreed in writing, certain articles of the UNCITRAL Rules 
on Transparency shall apply and shall prevail over the Beijing Rules. The 
Beijing Rules go on to state that:

Where the Parties have no agreement on the application of the 
UNCITRAL Transparency Rules, the Notice of Arbitration, Notice of 
Appeal (if applicable), orders, decisions and the award of the Arbitral 
Tribunal and the Appellate Tribunal (if applicable) shall be made pub-
lic, except for confidential or otherwise protected information therein. 
The timing and manner of such publication shall be decided by the 
BAC, taking into account the circumstances of the case.13

Under the convention establishing the International Centre for Settlement 
of Investment Disputes (hereinafter ‘ICSID’), ‘The Centre shall not publish 
the award without the consent of the parties’.14 This is reflected in the ICSID 
Arbitration Rules, although they add that even absent consent, excerpts of the 
legal reasoning may be published.15 Recently, ICSID embarked on its fourth 
review of the ICSID Arbitration Rules. To date, that review has involved 
four sequential working papers, each taking into account comments received 
from States and the public, with the most recent working paper published on 
28 February 2020. It proposes a new rule that consent to the publication of 
awards and decisions on annulment ‘shall be deemed to have been given if no 
party objects in writing to such publication within 60 days after the dispatch 
of the document’.16 This is a neat way, in cases of silence, to create the con-
sent for publication required by the ICSID Convention. However, the terms 
of the ICSID Convention mean that even under this proposal, publication by 
the Centre is still subject to the unilateral veto of either party, so long as it 
acts within sixty days. Publication of the award other than by the Centre has 
become a different matter.

Although the ICSID Convention deals with publication of awards by the 
Centre, it does not address orders or decisions of the tribunal other than 
awards, nor documents submitted to the tribunal. Publication of these doc-
uments being unfettered by the ICSID Convention, all four of the working 
papers have proposed that orders and decisions of the tribunal other than 
the award be published, with any redactions to be agreed by the parties or 

13 Beijing Rules, art 50(2).
14 ICSID Convention, art 48(5).
15 ICSID Arbitration Rules, r 48(4).
16 ICSID, ‘Proposals for Amendment of the ICSID Rules’ (2020) Working Paper #4 vol 1, 

Arbitration Rules, r 62(3), pp 64-65, 331-332. This provision had been included in Working 
Paper #1, published in August 2018, omitted from Working Paper #2, published in March 
2019, only to be reintroduced in Working Paper #3, published in August 2019, and main-
tained in Working Paper #4, published in February 2020.
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ordered by the tribunal.17 For these documents, no party would have any 
unilateral right to veto publication or to control any redactions.

For documents submitted to the tribunal, rather than issued by it, notably 
the written submissions and the evidence, the most recent working paper 
proposes a compromise position that retreats from the broader transparency 
that would have followed from the position adopted in the previous work-
ing papers. The most recent proposal is that the Centre publish such docu-
ments with the consent of all parties to the arbitration. Absent such mutual 
consent, a party may only request publication of a submission filed by that 
party, subject to redactions to be determined by the tribunal, which must in 
turn ensure that publication does not disclose any confidential or protected 
information.18 Evidence could not be made public without mutual consent 
and no party could require or even have a basis for requesting the tribunal to 
order publication of any submissions other than its own. Of course, subject 
to redactions ruled upon by the tribunal, one party’s description in its own 
submissions of the other party’s position could become public. That may 
well convince a party initially resistant to publication of its own submis-
sions ultimately to decide that publication is in its interests. Notwithstanding 
that possibility, the new compromise proposal is regressive compared to the 
approach that had been proposed in the previous working papers, whereby 
either party could request the publication of any document filed in the pro-
ceeding, whether submissions or evidence, with disagreements about publi-
cation and redactions to be determined by the tribunal.19

ICSID’s latest working paper is equally regressive concerning attendance 
at hearings, including by way of broadcast by the Centre on the internet, 
other than by those involved in the arbitration. While the previous paper left 
this to the determination of the tribunal, ‘after consulting with the parties’, 
the most recent one reverted to the approach that had been put forward in 
the first two working papers, granting any party a veto on the hearing being 
public.20

The future might be brighter, but we are in large measure still living in the 
past. Most cases are not under NAFTA, DR-CAFTA, the UNCITRAL Rules 
on Transparency, or the Beijing Rules, and the proposed new ICSID Rules 
remain just proposals, which have themselves suffered from some regression 
over the course of the four working papers thus far produced.

17 For the most recent formulation, see ibid, r 63, pp 65, 332.
18 Ibid, r 64, pp 66, 333-334.
19 Ibid, r 64, pp 333-334, showing the new proposal compared to the earlier proposal it 

replaces, with explanatory commentary.
20 Ibid, r 65, pp 66, 334.
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C. International commercial arbitration

It might be fair to say that most commercial arbitrations in most places are 
mostly private most of the time,21 but the direction of travel is away from 
comprehensive privacy and confidentiality.

Many commercial arbitrations are conducted under the rules of one 
arbitral institution or another, and most are subject to the national law of 
one seat or another. These do not contain any uniform approach to confiden-
tiality. Even where confidentiality is, as the London Court of International 
Arbitration (hereinafter ‘LCIA’) Rules put it, the ‘general principle’, various 
exceptions exist, including for disclosures required by law or for the purpose 
of challenging an award.22

III. dIFFIcultIes created by the current degree oF 
conFIdentIalIty

I turn to some examples from investment arbitration which show that con-
tinued movement towards transparency is desirable.

The first is that in February 2017, two identically constituted investment 
tribunals23 hearing parallel claims against the Russian Federation concern-

21 Renewed apologies to Louis Henkin (n 7).
22 Concerning institutional arbitration rules, see:

International Chamber of Commerce (hereinafter ‘ICC’) Arbitration Rules 2017, art 
22(3): ‘Upon the request of any party, the arbitral tribunal may make orders concerning 
the confidentiality of the arbitration proceedings or of any other matters in connection 
with the arbitration.’

LCIA Arbitration Rules 2014, art 30.1: ‘The parties undertake as a general principle to 
keep confidential all awards in the arbitration, together with all materials in the arbitration 
created for the purpose of the arbitration and all other documents produced by another 
party in the proceedings not otherwise in the public domain, save and to the extent that 
disclosure may be required of a party by legal duty, to protect or pursue a legal right, or 
to enforce or challenge an award in legal proceedings before a state court or other legal 
authority.’

Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce 
(hereinafter ‘SCC’) 2017, art 3: ‘Unless otherwise agreed by the parties, the SCC, the 
Arbitral Tribunal and any administrative secretary of the Arbitral Tribunal shall maintain 
the confidentiality of the arbitration and the award.’

Arbitration Rules of the Singapore International Arbitration Centre 2016, r 39.1: ‘Unless 
otherwise agreed by the parties, a party and any arbitrator, including any Emergency 
Arbitrator, and any person appointed by the Tribunal, including any administrative secre-
tary and any expert, shall at all times treat all matters relating to the proceedings and the 
Award as confidential.’ But note the exceptions in Rule 39.2.

23 PJSC CB PrivatBank and Finance Company Finilon LLC v The Russian Federation (PCA 
Case No 2015-21); Aeroport Belbek LLC and Mr Igor Valerievich Kolomoisky v The 
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ing investments made in Crimea issued interim awards finding that they 
had jurisdiction. The text of the decisions is not public, although we know, 
because of press releases issued by the PCA and the claimants’ counsel, that 
in each case the tribunal found that it had jurisdiction under the Russia-
Ukraine bilateral investment treaty, on the basis that Russia was in control 
of Crimea at the relevant time.24 There are now at least eight additional 
arbitrations that raise the same issue.25 Two of them, heard in coordination 
by the same tribunal, which was seated in Geneva, also found in favour of 
the claimants in interim awards on jurisdiction.26 Those awards were chal-
lenged by the Russian Federation before the Swiss Federal Tribunal, result-
ing in two brief judgments in German rejecting the applications to set aside 
the awards.27 Of course, the court judgments are publicly available, but the 
arbitral awards to which they relate are not.

Russian Federation (PCA Case No 2015-07). In each case the members of the tribunal are 
Professor Pierre Marie-Dupuy, Presiding Arbitrator, Sir Daniel Bethlehem, KCMG, QC, 
appointed by the Claimants, and Dr Václav Mikulka, appointed on behalf of the Russian 
Federation by the appointing authority (Mr Michael Hwang) in the PJSC PrivatBank arbi-
tration, and by the former appointing authority (Judge Bruno Simma) in the Aeroport 
Belbek arbitration.

24 PCA, Press Release, ‘Arbitration Between PJSC PrivatBank and Finance Company Finilon 
LLC as Claimants and the Russian Federation’ (9 March 2017) <https://pcacases.com/
web/sendAttach/2093> accessed 14 June 2020; PCA, Press Release, ‘Arbitration Between 
Aeroport Belbek LLC and Mr. Igor Valerievich Kolomoisky as Claimants and the Russian 
Federation’ (9 March 2017) <https://pcacases.com/web/sendAttach/2090> accessed 14 
June 2020; Hughes Hubbard & Reed, ‘Hughes Hubbard Wins Jurisdiction Decisions in 
Crimea Arbitration’ (Hughes Hubbard & Reed, 1 March 2017) <https://www.hugheshub-
bard.com/news/breaking-news-hughes-hubbard-secures-first-award-holding-russia-re-
sponsible-in-crimea> accessed 14 June 2020; Alison Ross, ‘Crimea cases against Russia 
to proceed’ (Global Arbitration Review, 9 March 2017) <http://globalarbitrationreview.
com/article/1137587/crimea cases-against-russia-to-proceed> accessed 14 June 2020; Luke 
E Peterson, ‘In Jurisdiction Ruling, Arbitrators Rule that Russia is Obliged Under BIT 
to Protect Ukrainian Investors in Crimea Following Annexation’ (Investment Arbitration 
Reporter, 9 March 2017) <https://www.iareporter.com/articles/in-jurisdiction-ruling-arbi-
trators-rule-that-russia-is-obliged-under-bit-to-protect-ukrainian-investors-in-crimea-fol-
lowing-annexation/> accessed 14 June 2020; Caroline Simson, ‘Ukrainian Investors’ 
Claims Against Russia Pass First Hurdle’ (Law 360, 9 March 2017) <https://www.law360.
com/internationalarbitration/articles/900136> accessed 14 June 2020.

25 Serhii Uvarov, ‘Investment disputes related to Crimea: overview’ (Arbitration Journal, 
22 January 2019) <https://journal.arbitration.ru/reviews/investment-disputes-relat-
ed-to-crimea-overview/> accessed 14 June 2020.

26 PJSC Ukrnafta v The Russian Federation (PCA Case No 2015-34); Stabil LLC and Others 
v The Russian Federation (PCA Case No 2015-35). In each case the members of the tri-
bunal were Professor Gabrielle Kaufmann-Kohler, Presiding Arbitrator, Mr Daniel M 
Price, appointed by the Claimants, and Professor Brigitte Stern, appointed on behalf of the 
Russian Federation by the appointing authority (Mr Michael Hwang).

27 Decision of the Federal Tribunal (Switzerland) 4A_396/2017 of 16 October 2018; Decision 
of the Federal Tribunal (Switzerland) 4A_398/2017 of 16 October 2018. For a summary 
in English, see Lisa Bohmer, ‘In Now-Public Decisions, Swiss Federal Tribunal Clarifies 
Reasons for Dismissing Challenges to Two Crimea-Related Investment Treaty Awards 
Against Russia’ (Investment Arbitration Reporter, 16 November 2018) <https://www.
iareporter.com/articles/in-now-public-decisions-swiss-federal-tribunal-clarifies-rea-



142 The IndIan Journal of InTernaTIonal economIc law Vol. XII

The application of an investment treaty on the basis of control over ter-
ritory rather than sovereignty over territory is an important point. Having 
tribunals decide it in so many cases, all against the same respondent State 
concerning the same territory, without access to the awards that have already 
considered it, is hardly desirable. Since the respondent State is now appearing 
in these arbitrations, it has the benefit of access to all of the relevant awards 
to which it, of course, was a party, whereas the claimants and tribunals do 
not have the benefit of such access. In addition to concerns of fairness arising 
from this differential access to previous relevant awards, it may also lead to 
decisions of lower quality, or at least decisions that could have been reached 
more efficiently if the tribunal and the claimant did not have to reinvent the 
wheel. Furthermore, it increases the prospect of inconsistent decisions on 
the same questions. Arbitral tribunals will reach inconsistent decisions if 
they each come to their own considered view, and those considered views 
are inconsistent. This should, however, not be an ordinary occurrence, and 
the relevant considerations for any sensible arbitral tribunal should include 
the reasoning and findings of other tribunals that have already addressed 
the same question. When that is not known, and tribunals making decisions 
about the same question are doing so in the dark from each other, the risk of 
unwitting inconsistency between those decisions is increased.

A second example arises from participation in investment arbitrations of 
entities that have an interest in the dispute but are not party to it — an 
opportunity that is increasingly sought and increasingly granted.

In Micula v Romania,28 the arbitral tribunal granted leave to the 
European Commission to file submissions as a non-disputing party, but the 
Commission did not have access to the parties’ submissions and the tribunal 
ordered that Romania could have no contact with the Commission concern-
ing the arbitration. The tribunal also granted leave for three representatives 
of the Commission to appear at the hearing, not to make oral submissions, 
but instead to be cross-examined by the claimants’ counsel, including on 
matters of law. This was in circumstances where the cross-examiner knew 
what all of the issues before the tribunal were, but the Commission’s repre-
sentatives subjected to the cross-examination could not.

There are two points to draw from these examples:

 (a) constructively debating and coherently developing the law would be 
much better served by investment awards being public; and

sons-for-dismissing-challenges-to-two-crimea-related-investment-treaty-awards-against-
russia/> accessed 14 June 2020.

28 Ioan Micula et al v Romania (I) (ICSID Case No ARB/05/20).
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 (b) there are serious questions about how usefully third parties can con-
tribute to an arbitration without access to the parties’ submissions.29

The first of those points is equally applicable to international commercial 
arbitration, with respect both to law and procedure. I therefore now turn to 
examples from international commercial arbitration which show that con-
tinued movement towards transparency is also desirable in that sphere.

The controversy surrounding the extent to which, for the purposes of 
international arbitration, barristers who are members of the same chambers 
should be regarded as independent from each other, is well known. That 
debate has existed for some time in the context of ICSID arbitration,30 but 
has since spread to international commercial arbitration.

The ICC does not publish its decisions on challenges to arbitrators, so it 
is only by way of anonymised anecdote that I can recount the ICC’s decision 
in one particular case.

Party A had appointed a London barrister as an arbitrator. He was a 
member of the same chambers as counsel for Party B, and no point was 
taken about that by anyone. However, when Party B then also nominated 
as an arbitrator a barrister from the same set of chambers, Party A, which 
was a continental European company, felt like there was a club forming of 
which neither it nor its own counsel, who were not based in London, were 
members. Party A thus challenged Party B’s nomination, at the same time 
offering to withdraw its own, and the ICC declined to confirm both arbitra-
tors, leaving each party to nominate a new one.

Leaving aside whether that decision of the ICC might be right or wrong:

 (a) How can the question be properly debated if reasons are not given 
and published?

 (b) Without published reasons, how can clients be properly advised as to 
what the ICC might be expected to do in similar circumstances, and 
what impact that should or should not have on a party’s choice of 
arbitrator?

29 On this point, Working Paper #4 proposes that non-disputing parties be given access to 
the relevant documents by default, but not if either party objects. See ICSID, ‘Proposals for 
Amendment of the ICSID Rules’ (2020) Working Paper #4 vol 1, Arbitration Rules, r 67(6), 
pp 67-68, 336-337.

30 Hrvatska Elektroprivreda dd v Republic of Slovenia (ICSID Case No ARB/05/24) 
Tribunal’s Ruling regarding the participation of David Mildon QC in further stages of the 
proceedings, 6 May 2008.
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Conscious of the problem, but not providing a satisfactory solution to it, 
the ICC retained the following statement in its 1 January 2019 version of 
its ‘Note to parties and arbitral tribunals on the conduct of the arbitration 
under the ICC Rules of Arbitration’, with some modifications from earlier 
versions:

Communication of Reasons for Court Decisions

 14. Upon request of any party, the Court may communicate the 
reasons for (i) a decision made on the challenge of an arbitrator 
pursuant to Article 14; (ii) a decision to initiate replacement pro-
ceedings and subsequently to replace an arbitrator pursuant to 
Article 15(2); and (iii) decisions pursuant to Articles 6(4) and 10.

 15. For arbitrations conducted under the Rules in effect prior to the 
entry into force of the 2017 Rules, a request for communication 
of reasons must be made jointly by all parties.

 16.  Any request for the communication of reasons must be made in 
advance of the decision in respect of which reasons are sought. 
For decisions pursuant to Article 15(2), a party shall address its 
request to the Court when invited to comment pursuant to Article 
15(3).

 17. The Court has full discretion to accept or reject a request for com-
munication of reasons.31

The problems with this remain significant, and before one even reaches the 
question of publicly available reasons, there is the more fundamental ques-
tion of the provision of reasons to the parties and the arbitrators. If under the 
2017 Rules either party requests reasons, then the ICC Court ‘may’ decide to 
provide them, retaining ‘full discretion’ as to whether or not it does so. There 
is not an obviously legitimate justification for that discretion. Where earlier 
versions of the Rules are applicable, a request for reasons will only be valid 
if it is made by all parties. Requests for reasons must be made in advance of 
the decision being made, implicitly acknowledging that where reasons are 
necessary it may lead to a different process and/or outcome. On a matter as 
important as whether an arbitrator may sit in a case in which she has been 
chosen, reasons should always be given. It would also be preferable if unless 
the parties have agreed otherwise, decisions on challenges to arbitrators be 
made public, with appropriate redactions if necessary, so that what is cur-
rently an area of decision-making filled with uncertainty, could be placed on 
firmer and more predictable foundations.

31 ICC, ‘Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration under the 
ICC Rules’ (2019), paras 14-17.
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The LCIA and the SCC have made progress in this regard. The 1998 LCIA 
Arbitration Rules did not require the LCIA Court to provide reasons for its 
decisions on challenges to arbitrators.32 Nonetheless, the Court’s practice 
under those Rules came to be to communicate reasoned decisions to the par-
ties.33 This became an express requirement under the 2014 LCIA Arbitration 
Rules.34 In addition to providing reasons to the parties and arbitrators con-
cerned, the LCIA has twice published digests of its decisions on arbitrator 
challenges, and has established a publicly accessible database which it has 
undertaken to update periodically.35

The SCC Arbitration Rules do not, even in their most recent version, 
require that the SCC Board provide reasoned decisions on arbitrator chal-
lenges. However, in September 2017 the SCC adopted a new policy pursuant 
to which brief reasons of a paragraph or two are provided to the parties, 
with the possibility of more extensive reasons being provided ‘if warranted 
by the circumstances of a particular challenge.’36 Equally, the SCC has also 
now twice published practice notes containing summaries of decisions on 
challenges to arbitrators.37 There has thus been some movement by some 
arbitral institutions in an encouraging direction, but it is neither uniform nor 
sufficient.

A second example from international commercial arbitration is directed 
to the proposition that there are a number of high-quality arbitral awards 
dealing with matters of general interest that very few people have the benefit 
of reading.

32 LCIA Arbitration Rules 1998, art 29.1: ‘The decisions of the LCIA Court with respect to 
all matters relating to the arbitration shall be conclusive and binding upon the parties and 
the Arbitral Tribunal. Such decisions are to be treated as administrative in nature and the 
LCIA Court shall not be required to give any reasons.’

33 See Thomas W Walsh and Ruth Teitelbaum, ‘The LCIA Court Decisions on Challenges to 
Arbitrators: An Introduction’ (2011) 27(3) Arbitration International p 283, p 286.

34 LCIA Arbitration Rules 2014, art 10.6: ‘Unless the parties so agree or the challenged arbi-
trator resigns in writing within 14 days of receipt of the written statement, the LCIA Court 
shall decide the challenge and, if upheld, shall revoke that arbitrator’s appointment. The 
LCIA Court’s decision shall be made in writing, with reasons; and a copy shall be trans-
mitted by the Registrar to the parties, the challenged arbitrator and other members of 
the Arbitral Tribunal (if any). A challenged arbitrator who resigns in writing prior to the 
LCIA Court’s decision shall not be considered as having admitted any part of the written 
statement.’

35 LCIA, ‘LCIA Releases Challenge Decisions Online’ (12 February 2018) <https://www.lcia.
org//News/lcia-releases-challenge-decisions-online.aspx> accessed 14 June 2020; LCIA, 
‘Challenge Digests’ (2011) 27(3) Arbitration International p 315.

36 SCC, ‘SCC Policy – Reasoned Decisions on Arbitrator Challenges’ (8 September 2017) 
<https://sccinstitute.com/media/293809/scc-internal-policy-re-reasoned-decisions-final.
pdf> accessed 14 June 2020.

37 SCC, ‘SCC Practice Note – SCC Board Decisions on Challenges to Arbitrators 2013-
2015’ (2016), pp 5-9; SCC, ‘SCC Practice Note – SCC Board Decisions on Challenges to 
Arbitrators 2016-2018’ (2019), pp 9-24.
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In recent years, an arbitral tribunal chaired by Lord Collins, of which 
Gary Born and Toby Landau QC were the other members, rendered a 350-
page award that addresses numerous issues of English tort and contract 
law. It makes findings dismissing allegations that had been publicly made 
of corruption involving officials of a State and of State-owned entities, and 
includes a detailed discussion of res judicata in the context of international 
arbitration, all of which is confidential.

Sir Bernard Rix has said that the dearth of published arbitral decisions 
means that commercial law is going ‘underground’ as parties choose to sub-
mit to arbitral tribunals rather than to courts what he called ‘the basic feed-
stock of our commercial law’.38 On this point, the ICC’s January 2019 note 
referred to above is more promising. It says:

Publication of Awards

 40. Publicising and disseminating information about arbitration has 
been one of ICC’s commitments since its creation and an instru-
mental factor in facilitating the development of trade worldwide.

 41. Parties and arbitrators in ICC arbitrations accept that ICC awards 
made as from 1 January 2019 may be published according to the 
following provisions.

 42. The Secretariat will inform the parties and arbitrators, at the time 
of notification of any final award made as from 1 January 2019, 
that such final award, as well as any other award and dissent-
ing or concurring opinion made in the case, may be published in 
its entirety no less than two years after the date of said notifica-
tion. The parties may agree to a longer or shorter time period for 
publication.

 43. At any time before publication, any party may object to publi-
cation or require that any award be in all or part anonymised or 
pseudonymised, in which case the award will not be published or 
will be anonymised or pseudonymised.

 44. In case of a confidentiality agreement covering certain aspects of 
the arbitration or of the award, publication will be subject to the 
parties’ specific consent.

 45. The Secretariat may anonymise or pseudonymise personal data 
included in the award as necessary pursuant to the applicable data 
protection regulations.

38 Rt Hon Sir Bernard Rix, ‘Confidentiality in International Arbitration: Virtue or Vice?’ 
(Jones Day Professorship in Commercial Law Lecture, Singapore Management University, 
Singapore, 12 March 2015), p 19.
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 46. The Secretariat may always, in its discretion, exempt awards from 
publication.39

This creates a default position that awards of sufficient interest may be 
published, but gives either party the right to veto publication or require 
anonymisation. Although the ICC’s note does not purport to, and could not, 
override any confidentiality agreement between the parties, it is less obvious 
why, if the parties have not agreed between themselves on confidentiality, 
the ICC should grant any party a unilateral right of veto on publication, 
rather than reserving for the ICC or conferring on the tribunal the power to 
decide on publication, anonymisation, and redactions in cases of disagree-
ment between the parties.

Iv. what Further changes should be made In 
relatIon to InternatIonal commercIal arbItratIon?

In a speech given in March 2017, the then Lord Chief Justice of England and 
Wales, Lord Thomas, referred to ‘the need to make the Commercial Court 
the most attractive place to resolve disputes’, including because, ‘resolution 
of disputes involving legal issues before the court is the best way not only of 
determining the dispute but of developing the law’.40

My own view is that sophisticated commercial parties are sufficiently well 
equipped to determine for themselves the forum before which their dispute 
is best resolved. The more serious point concerns the potential impediment 
to the development of the common law that might flow from their choice. 
Reacting to that by more readily allowing appeals from arbitral tribunals to 
courts, as Lord Thomas suggested,41 is not an alternative that would assist 
London to remain an important seat of international arbitrations.

39 ICC, (n 31), paras 40-46. The 2018 Hong Kong International Arbitration Centre Rules 
provide in Article 45.5 that:

‘HKIAC may publish any award, whether in its entirety or in the form of excerpts or a 
summary, only under the following conditions:

 (a) all references to the parties’ names and other identifying information are deleted; and
 (b) no party objects to such publication within the time limit fixed for that purpose by 

HKIAC. In the case of an objection, the award shall not be published.’
40 Rt Hon the Lord Thomas of Cwmgiedd, ‘Keeping Commercial Law Up to Date’ (Jill Poole 

Memorial Lecture, Aston University, Birmingham, 8 March 2017), para 41.
41 Rt Hon the Lord Thomas of Cwmgiedd, ‘Commercial Dispute Resolution: Courts and 

Arbitration’ (The National Judges College, Beijing, 6 April 2017), paras 22-23, 29-31; Rt 
Hon the Lord Thomas of Cwmgiedd, (n 40), paras 41-46; Rt Hon the Lord Thomas of 
Cwmgiedd, ‘Launch of TheCityUK’s Legal Services Report 2016’ (London, 20 July 2016), 
para 16; Rt Hon the Lord Thomas of Cwmgiedd, ‘Developing commercial law through 
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A much better solution would be to publish more arbitral awards. Lord 
Neuberger has remarked that the ‘ossification’ of the common law can be 
avoided, ‘if excellent awards by excellent arbitrators are published’.42 After 
quoting this statement by Lord Neuberger, Dame Elizabeth Gloster added 
that:

This would allow the courts to benefit from the work being done in 
arbitrations, which in turn would support the demand for reporting of 
awards. I would therefore add my voice to those saying that it would 
be highly desirable if awards could be published on a more systematic 
and accessible basis. Not only would this be likely to ameliorate the 
problem of the market, legal practitioners, the courts and arbitrators 
being unaware of previous arbitral decisions on the same point, but it 
would also contribute to the development of English commercial law 
and help to foster (even) better decision-making by tribunals.43

Sir Bernard Rix has proposed a default rule of the publication of 
anonymised awards.44 Chief Justice Allsop of the Federal Court of Australia 
has also suggested that:

the publication of redacted reasons of arbitral awards of importance 
on legal questions would go a long way to solving Lord Thomas’ 
expressed concern without impinging necessarily upon the rights of 
privacy and confidentiality of the parties to their dispute. It may also 
burnish the reputation of the arbitral process, of the arbitrator and of 
the institution connected with the arbitration.45

I confess that I have some doubts about the utility of awards that are 
stripped not only of the names of the parties, but of all information that 
could identify them. Often that will be quite a lot, and one is slow to rely 
on awards where the full factual circumstances cannot be appreciated, since 
they can be important to a full understanding of what was decided and why.

the courts: rebalancing the relationship between the courts and arbitration’ (The Bailii 
Lecture, Freshfields Bruckhaus Deringer, London, 9 March 2016), paras 32-34.

42 Rt Hon the Lord Neuberger of Abbotsbury, ‘Arbitration and the Rule of Law’ (Chartered 
Institute of Arbitrators Centenary Celebration, Hong Kong, 20 March 2015), para 24.

43 Rt Hon Dame Elizabeth Gloster, DBE, PC, ‘Symbiosis or Sadomasochism? The relation-
ship between the courts and arbitration’ (2018) 34(3) Arbitration International p 321, pp 
338-339.

44 Rt Hon Sir Bernard Rix (n 38), p 21.
45 The Hon James Allsop AO, ‘Commercial and Investor-State Arbitration: The Importance 

of Recognising Their Differences’ (ICCA Congress 2018 Opening Keynote Address, 
Sydney, 16 April 2018), para 31.
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I would go further and suggest as a default position that any arbitral 
award should not be confidential, unless the tribunal, after hearing the par-
ties, decides that it or some part of it should be. Of course, if the parties 
have agreed on confidentiality, whether directly or through agreement on the 
application of a set of arbitration rules providing for confidentiality,46 then 
no such default position would apply. Their agreement would apply, subject 
to any relevant applicable law. If parties want their arbitration to be confi-
dential, they should so agree. Having confidentiality as the default position 
when parties have not addressed the question, seems to me to be undesirable.

The English Arbitration Act, 1996 is deliberately silent on the issue of con-
fidentiality.47 Confidentiality is the default position in arbitrations seated in 
England because the English judiciary implied an obligation of confidential-
ity into agreements to arbitrate, on the basis of the ‘essentially private nature 
of an arbitration’.48 Lord Justice Collins described the obligation under the 
common law of England and Wales on parties to arbitrations ‘not to dis-
close or use for any other purpose any documents prepared for and used in 
the arbitration, or disclosed or produced in the course of the arbitration, or 
transcripts or notes of the evidence in the arbitration or the award, and not 
to disclose in any other way what evidence has been given by any witness in 
the arbitration’ as, ‘in reality a substantive rule of arbitration law reached 
through the device of an implied term’.49 In India, although The Arbitration 
and Conciliation Act, 1996 was also silent on the issue of confidentiality in 
respect of arbitrations, in August 2019 it was amended to provide that those 
involved in an arbitration have a duty to maintain the confidentiality of the 
proceedings, except where disclosure of the award is necessary for the pur-
pose of its implementation or enforcement.50

That obligations of confidentiality do and should flow from the private 
character of commercial arbitration is unquestioningly accepted by some, 
but it is not universally accepted, notably under the laws of France, Sweden, 
and the United States of America.51 Nor is the position necessarily static. 

46 See n 22 above for some of the various rules.
47 See Rt Hon the Lord Saville of Newdigate, ‘Reflections on the English Arbitration Act 1996 

after fifteen years’ (Chartered Institute of Arbitrators, Singapore, August 2012), p 7.
48 Dolling-Baker v Merrett [1990] 1 WLR 1205, p 1213. See the discussion of Dolling-Baker 

v Merrett in Rt Hon Sir Bernard Rix (n 38), p 2.
49 John Forster Emmott v Michael Wilson & Partners Limited [2008] EWCA Civ 184, paras 

105-106 and see also para 84.
50 The Arbitration and Conciliation Act, 1996 (as amended by the The Arbitration and 

Conciliation (Amendment) Act, 33 of 2019), s 42 A. 
51 See Gary B Born, International Commercial Arbitration (2nd edn, 2014) ch 20. See also, 

for eg, Philipp Ritz, ‘Privacy and Confidentiality Obligation on Parties in Arbitration under 
Swiss Law’ (2010) 27(3) Journal of International Arbitration p 221, especially pp 229 and 
231.
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Australia’s highest court famously held in 1995 in Esso v Plowman that arbi-
trations were inherently private,52 but that it was not justifiable to conclude 
‘that confidentiality is an essential attribute of a private arbitration imposing 
an obligation on each party not to disclose the proceedings or documents 
and information provided in and for the purposes of the arbitration.’53 The 
Australian High Court refused to imply any term into an agreement to arbi-
trate that each party would not disclose such information,54 having noted 
that: ‘If the parties wished to secure the confidentiality of the materials pre-
pared for or used in the arbitration and of the transcripts and notes of evi-
dence given, they could insert a provision to that effect in their arbitration 
agreement.’55 Confidentiality was held to arise ‘only in relation to documents 
which are produced by a party compulsorily pursuant to a direction by the 
arbitrator.’56 In 2010, fifteen years after the judgment, the Australian leg-
islature introduced more general obligations of confidentiality, but on the 
basis that they would apply only if the parties to the arbitration agreement 
agreed that they would.57 In 2015, twenty years after Esso v Plowman, the 
legislation was changed again, to remove the provision that the statutory 
obligations of confidentiality would apply only if they were agreed to by the 
parties, and instead to list the confidentiality provisions as ones that apply 
by force of statute unless the parties to the arbitration agreement agree that 
they will not apply.58 Thus, in Australia, the highest court found that there 
was not any general obligation of confidentiality, only to have the legislature 
eventually create one, whereas in England, by contrast, the legislature was 
deliberately silent on confidentiality, but the courts have nonetheless implied 
it.

Commercial law in England and Wales might not have gone ‘underground’ 
if the courts did not dig the burrow in which it may now have begun to live. 
It is no longer a very weatherproof burrow, since there are now many excep-
tions to this implied obligation, also worked out by the courts over time.59 

52 Esso Australia Resources Ltd v Plowman [1995] HCA 19, Mason CJ (with whom Dawson 
and Toohey JJ agreed), para 27.

53 Esso Australia Resources Ltd v Plowman [1995] HCA 19, Mason CJ, para 35, see also 
Brennan J, para 1.

54 Esso Australia Resources Ltd v Plowman [1995] HCA 19, Mason CJ, paras 36-37.
55 Esso Australia Resources Ltd v Plowman[1995] HCA 19, Mason CJ, para 33, see also 

Brennan J, para 2.
56 Esso Australia Resources Ltd v Plowman [1995] HCA 19, Mason CJ, para 43, see also 

Brennan J, paras 3, 6-7.
57 International Arbitration Amendment Act, 2010, item 16 B – s 22(3), item 18 – s 23 C-G, 

see also Revised Explanatory Memorandum accompanying the International Arbitration 
Amendment Bill, 2010, paras 149-161.

58 Civil Law and Justice (Omnibus Amendments) Act, 2015, items 61-62.
59 See John Forster Emmott v Michael Wilson & Partners Limited [2008] EWCA Civ 184, 

paras 60-114 and Rt Hon Sir Bernard Rix (n 38), p 8 discussing the exceptions recognised 
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My own view is that it would be a commendable step if the English common 
law were, for cases in which the parties have not agreed on confidentiality, 
to ‘un-develop’ the implied obligation of confidentiality that it developed.

v. conclusIon

Secrecy is a habit, not a need. Most who defend it do not have a better 
rationale than their perception that it is what parties to arbitrations want. 
The accuracy of that perception is questionable as a general proposition. It 
would be more accurate to say that some parties want some degree of confi-
dentiality in some cases. But even if it were an accurate perception, it would 
be insufficient.

For better or for worse, international commercial arbitration is now a 
major forum for the resolution of disputes that have an impact on those other 
than the parties to them. It is a forum in which claims of corruption of public 
officials and of breaches of competition law are made and decided, in which 
States and State-owned entities are routinely parties with corresponding 
impacts on public funds, including in cases concerning the stabilisation of 
taxation obligations, and in which large swathes of commercial law, includ-
ing concerning standard form commercial contracts, are applied and devel-
oped. There are, therefore, compelling reasons for people to be increasingly 
concerned about the fact that it is to a substantial degree happening in secret.

The public interest in transparency of dispute resolution has recently 
been acknowledged in the different context of sports arbitrations that have 
a compulsory character — compulsory because agreeing to arbitration is 
a condition for membership in a sports federation that controls access to 
participation in professional sporting events through which professional ath-
letes earn their livelihood. In October 2018, the European Court of Human 
Rights found a breach of the European Convention on Human Rights 
because the Court of Arbitration for Sport denied an athlete’s request for her 
hearing to be public.60 The European Court of Human Rights stated that:

The Court is of the view that the questions arising in the impugned 
proceedings — as to whether it was justified for the second applicant 
to have been penalised for doping, and for the resolution of which the 
CAS heard testimony from numerous experts — rendered it necessary 

in Ali Shipping Corp v Shipyard Trogir [1999] 1 WLR 314; [1998] 2 All ER 136.
60 Mutu and Pechstein v Switzerland [Third Section], nos 40575/10, 67474/10, ECHR 2018, 

paras 178-183, 92-115 and 23.
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to hold a hearing under public scrutiny. The Court notes that the facts 
were disputed and the sanction imposed on the applicant carried a 
degree of stigma and was likely to adversely affect her professional 
honour and reputation.61

Against that background, in the recent case brought by the World 
Anti-Doping Agency against the swimmer Sun Yang and the Fédération 
Internationale de Natation, at the request of the swimmer the Court of 
Arbitration for Sport held a public hearing, for only the second time in its 
history.62 Although for mandatory arbitrations seated within the Council of 
Europe, the fair trial requirements provided for in the European Convention 
on Human Rights apply, different considerations apply to arbitrations 
between commercial parties that have freely agreed to arbitration.63 Subject 
to applicable law, such parties can always agree to confidentiality. If, how-
ever, they have not done so, it is in a number of cases, and categories of cases, 
questionable that the law should impose confidentiality. Simply proceeding 
on the assumption that when parties choose arbitration they are impliedly 
choosing confidentiality, may no longer be a sufficient justification for keep-
ing secret that which others may have a legitimate interest in knowing.

The storm of controversy that came to investment arbitration may be on 
its way to international commercial arbitration, or at least to certain kinds of 
international commercial arbitration. In circumstances in which the parties 
have not agreed that their arbitration is confidential, justifying secrecy based 
on the supposed expectations of those who use it will be too narrow a foot-
hold successfully to defend it. There are other interests that matter.

61 Mutu and Pechstein v Switzerland [Third Section], nos 40575/10, 67474/10, ECHR 2018, 
para 182.

62 Court of Arbitration for Sport, Media Release, ‘CAS Public Hearing – WADA v. Sun Yang 
& FINA. Background Information’ (12 November 2019) <https://www.tas-cas.org/file-
admin/user_upload/CAS_Media_Release_6148_12.11.19.pdf> accessed 14 June 2020; 
Court of Arbitration for Sport, Media Release, ‘CAS Public Hearing – WADA v. Sun Yang 
and FINA. Registration for the Public Viewing Area’ (4 November 2019) <https://www.
tas-cas.org/fileadmin/user_upload/CAS_Media_Release_6148_public.pdf> accessed 14 
June 2020; Court of Arbitration for Sport, Media Release, ‘Swimming, The hearing in 
the CAS arbitration procedure between WADA, Sun Yang and FINA to be held in pub-
lic’ (20 August 2019) <https://www.tas-cas.org/fileadmin/user_upload/CAS_Media_
Release_6148_Public_Hearing.pdf> accessed 14 June 2020.

63 See Mutu and Pechstein v Switzerland [Third Section], nos 40575/10, 67474/10, ECHR 
2018, paras 92-115.
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unilateral acts of trade retaliation. While the system is not above 
criticism, it generally withstood the test of time and built up a 
wealth of case law; it provides member states a reliable forum to 
settle trade disputes. Notwithstanding the prevalence of Regional 
Trade Agreements (‘RTAs’), empirical data evince that it is still the 
preferred choice of forum by Member States. But in recent times, 
the Dispute Settlement System is faced with an unprecedented 
crisis that foreshadows the death of the WTO Appellate Body. 
This might lead to a shift from the WTO Dispute Settlement 
System to that of the RTAs. While it might not be apparent now, 
this might become a reality should the crisis remain unresolved. 
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I. IntroductIon

Heralded as the ‘crown jewel’ of the World Trade Organization (‘WTO’),1 
the WTO Dispute Settlement System (‘DSS’) presents a major upgrade from 
its predecessor under the General Agreement on Tariffs and Trade (‘GATT’). 
While the DSS certainly has its imperfections, it enjoyed considerable success 
over the years and withstood the test of time. However, the crisis caused by 
the United States of America (‘US’) holding the WTO’s Appellate Body (‘AB’) 
hostage is perhaps the DSS’ greatest challenge yet. As this crisis remains 
unresolved since the end of 2019, it spells the inevitable death of the AB and, 
consequently, the DSS.

This problem remains very much unseen, but spells devastating and urgent 
consequences. That the US is able to unilaterally paralyse the WTO’s legal 
system only serves to remind states of how politics can hinder negotiations 
and trade. Thus, advancing bilateralism or regionalism becomes the more 
alluring option. This paper argues that the death of the DSS will hasten the 
shift towards bilateralism or regionalism as the DSS is the precarious link 
holding multilateralism together at the WTO. This paper further posits that 
the alluring bilateral or regional lifeline – the Regional Trade Agreements 
(‘RTAs’)2 — do not provide a satisfactory solution to our dying DSS.

The ensuing discussion will proceed in the following manner. In Part I, 
a brief discussion on the dispute settlement system under the GATT fol-
lowed by the DSS would provide an understanding as to why the DSS was 
so highly regarded and celebrated. In Part II, a detailed examination of the 
current DSS will highlight the criticisms against the DSS and, more impor-
tantly, how the current crisis with the reappointment of AB members will 
lead to the inevitable death of the DSS. In Part III, the recent crisis is dis-
cussed in more detail. In Part IV, the proliferation of RTAs and why the 
death of the AB would hasten the decline of multilateralism at the WTO will 
be discussed. In Part V, this paper explores the legal basis of RTA Dispute 
Settlement Mechanisms (‘RTA DSMs’), and posits that accepting that RTA 
DSMs as the way forward would leave glaring gaps that strike at the heart 
of the WTO’s purpose. In Part VI, the authors suggest that the way forward 

1 ‘WTO disputes reach 400 mark’ (World Trade Organisation) (6 Nov. 2009) <https://www.
wto.org/english/news_e/pres09_e/pr578_e.htm> accessed 3 May 2020. For its use in aca-
demic literature, see Cosette Creamer, ‘From the WTO’s Crown Jewel to its Crown of 
Thorns’ (2019) 113 AJIL Unbound 51-55.

2 This term was originally coined by Jagdish Bhagwati, ‘US Trade Policy: The Infatuation 
with Free Trade Agreements’ in Jagdish Bhagwati and Anne Krueger (eds), The Dangerous 
Drift to Preferential Trade Agreements (Washington, DC: AEI Press, 1995) to describe the 
phenomenon of multiple overlapping Preferential Trade Agreements.
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would be for States to engage in multilateral negotiations — of which recent 
events may point towards its increasing necessity.

II. bIrth oF the crown Jewel

A comparison with its predecessor under the GATT would highlight the 
importance of the WTO DSS. Article XXIII:2 of the GATT 1947 mentions 
that states which are in dispute will deal with the dispute jointly.3 However, 
all that the article provided is a general outline on how disputes are to be 
processed, with no formal procedures or detailed guidelines being specified.4 
Notwithstanding this, a standard practice to appoint a panel of individuals 
to adjudicate the dispute and prepare a report of its findings had developed 
over the years.5 These Panel reports had no effect unless and until adopted 
by the GATT Council of Representatives (‘GATT Council’).6 However, as 
the adoption of the Panel reports required consensus of the GATT Council, 
the defendant could easily block unfavourable decisions made against them.7 
Thus, the dispute settlement system lacked the ‘bite’ to ensure that any deci-
sion made would be meaningful.

The conclusion of the Uruguay Round marked the birth of the crown 
jewel — the DSS. The DSS was a vast improvement over its predecessor. 
Panel reports are now automatically adopted unless rejected by consensus.8 
This provided the ‘bite’ that was previously missing as losing parties can 
no longer block the adoption of unfavourable Panel reports. Additionally, 
detailed procedures as to the implementation of recommendations and rul-
ings are laid out in the Dispute Settlement Understanding (the ‘DSU’).9 This 
ensures compliance by parties to the dispute. Further, an independent AB 
was established.10 The importance of the AB cannot be understated as it 
ensures predictability of outcomes by addressing divergence in interpreta-
tions in the various Panel decisions.11 It allows the WTO to build up a cred-
ible system of law to address conflicts.

3 General Agreement on Tariffs and Trade (1947) 55 UNTS 194.
4 William Davey, ‘Dispute Settlement in GATT’ (1987) 11(1) Fordham Intl LJ 51, 57.
5 Ibid.
6 Davey (n 4) 60.
7 Bernhard Zangl, ‘Judicialization Matters! A Comparison of Dispute Settlement Under 

GATT and the WTO’ (2008) 52 ISQ 825, 831.
8 Understanding on the Rules and Procedures Governing the Settlement of Disputes (Dispute 

Settlement Understanding) (1994) 1869 UNTS, art 16.
9 Dispute Settlement Understanding, art 21.
10 Dispute Settlement Understanding, art 17.
11 Bradly Condon, ‘Captain America and the Tarnishing of the Crown: The Feud Between the 

WTO Appellate Body and the USA’ [2018] J World Trade 535, 537.
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The DSS joins other judicialized international dispute settlement pro-
cedures including, inter alia, the International Criminal Court and the 
European Court of Human Rights, signifying a move towards an interna-
tional rule of law.12 The more ‘judicial-like’ process of the DSS was aimed at 
restraining unilateral action, especially by the US, and to compel state par-
ties to adhere to the rule of law.13 However, as we have seen over the years, 
the US rarely plays by the rules.14 Its recent actions which have caused the 
biggest crisis in the WTO to date will be discussed in later parts of this paper. 
The above comparison with the GATT dispute settlement system illustrates 
why the DSS’ birth was so widely celebrated and why it was bestowed the 
title of ‘Crown Jewel of the WTO’.

III. appraIsIng the crown Jewel: crItIcIsms oF the 
dIspute settlement mechanIsm

Criticisms regarding compliance issues and the litigious culture promoted by 
the DSS will be canvassed in this Part briefly. More attention will instead be 
directed towards the criticism of judicial overreach and activism as it lies at 
the very heart of the recent crisis that will be detailed in the next Part.

A. Compliance issues

Article 21 of the DSU states that ‘[p]rompt compliance with recommenda-
tions or rulings of the DSS is essential in order to ensure effective resolution 
of disputes to the benefit of all Members’. Yet, timely compliance is only 
present in about 60% of all disputes.15 Frequent offenders include the US, the 
European Union, Canada, Japan and Australia, especially in cases involv-
ing one another.16 The longer a state can carry on its wrongful economic 

12 Zangle (n 7) 826.
13 Zangle (n 7) 848.
14 For instance, the airstrikes in Syria in 2018 without Security Council authorisation; see 

also, the threats to prosecute International Criminal Court Judges should they enter the 
US.

15 Pavan Krishnamurthy, ‘To Enforce or Manage: An Analysis of WTO Compliance’ (2018) 
32(3) Emory Intl L Rev 377, 391. See also William Davey, ‘Compliance Problems in WTO 
Dispute Settlement’ (2009) 42(1) Cornell Intl L J 119, 121.

16 William Davey, ‘Evaluating WTO Dispute Settlement: What Results have been Achieved 
Through Consultations and Implementation of Panel Reports?’ in Yasuhei Taniguchi et 
al (eds), The WTO in the Twenty-First Century: Dispute Settlement, Negotiations and 
Regionalism in Asia (CUP 2007) 113, 138.
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measures and hold off compliance, the more benefits it can derive.17 The 
victim state often has little power to change the status quo and can only 
suffer losses as the other state employs delaying tactics.18 Therefore, an 
improvement in the enforcement and compliance of the DSS would bring 
about greater confidence in the DSS through the protection of victim states.

B. Promoting a litigious culture

While the DSS endeavours to provide a more rule-based system for settling 
trade disputes and greater adherence to the rule of law, the increased ease 
and availability of litigation presents its own set of problems. Mr. Alan 
Wolff, who is now the Deputy-Director General of the WTO, has argued 
that the DSS has ‘increased animosity among the major trading nations’.19 As 
a result, ‘meaningful consultations do not take place’20 and only about 20% 
of consultations have led to an amicable settlement of the dispute without 
resorting to litigation.21 Perhaps, this may be due to the overwhelmingly high 
success rate for complainants over defendants arising due to the systematic 
asymmetry of the DSS.22 A study found that the US lost over 100 cases when 
it acted as the defendant, but only lost 3 cases when it acted as the complain-
ant.23 Similarly, the European Community lost 95% of the cases where it was 
acting as the defendant.24 When the complainant has confidence in winning, 
there is little reason to settle amicably.

This litigious culture manifested itself in the US — Hot-Rolled Steel 
case.25 There, Japan flooded the US market with an extraordinary quantity 
of steel over the span of just a few months, driving US producers into deficit.26 
Naturally, the US imposed anti-dumping measures against Japanese steel 
imports.27 Even though Japan was the one engaging in what was described 
as “one of the most callous acts of trade aggression in the entire post-World 

17 Arie Reich, ‘The effectiveness of the WTO dispute settlement system: A statistical analysis’ 
(2017) 11 European University Institute Working Papers 1, 16.

18 Ibid.
19 Alan Wolff, ‘Problems with WTO Dispute Settlement’ (2001) 2(2) Chicago J of Intl L 417.
20 Ibid 420.
21 Reich (n 17) 4.
22 Chen Rudan, ‘The Asymmetry of the WTO Dispute Settlement Mechanism and Chinese 

Strategy: In what ways do the system and results favour complainants’ (2014) 9(2) Frontiers 
of Law in China 208, 214.

23 Ibid 213.
24 Rudan (n 22).
25 Panel Report, United States — Anti-Dumping Measures on Certain Hot-Rolled Steel 

Products from Japan (US—Hot-Rolled Steel), WT/DS184/R, adopted 23 August 2001 
modified by Appellate Body Report WT/DS184/AB/R, DSR 2001:X at 4769.

26 Wolff (n 19) 419.
27 US —Hot-Rolled Steel, para 2.1.
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War II period”,28 it commenced proceedings against the US. While the AB 
found that the majority of US anti-dumping measures were not inconsistent 
with the Anti-Dumping Agreement,29 it was somewhat a pyrrhic victory for 
the US. The Panel report stated that some aspects of the US anti-dumping 
measure needed to be amended.30 Japan had thus succeeded in ‘[eroding] the 
US antidumping law one piece at a time.’31 While the DSS brought about 
greater certainty and adherence to the rule of law, more peaceful alternatives 
for dispute settlement may have been forsaken and tactics such as the one 
adopted by Japan may become more prevalent.

However, the DSS presents smaller or developing countries a chance to 
compete with the bigger players. They are able to leverage the judicial-like 
system of the DSS to ensure that their rights and obligations are being 
respected and enforced in accordance with the rule of law.32 Viewed in this 
light, perhaps the trade-off is an acceptable or even a desired one.

C. Judicial Overreach and Activism

‘Judicial overreach’ and ‘judicial activism’ are often used in a derogatory 
manner,33 implying that the courts have failed to adhere to their proper adju-
dicative role. When the courts are perceived to have embarked on judicial 
activism, their legitimacy is eroded.34

The WTO agreements are full of ambiguity and this is not uncommon. 
Often, international treaties reflect a compromise between negotiating par-
ties who have vastly divergent views that are impossible to reconcile. As a 
result, the language used is vague and subject to multiple interpretations. 
Even in international criminal law where the principle of nullum crimen 
sine lege demands the greatest degree of clarity in its text, state-negotiated 
treaties have proven to be vague and ambiguous. For instance, the Kampala 
Amendments to the Rome Statute was famously coined the ‘Kampala 
Compromise’, reflecting that the wording of the statute was arrived at after 

28 Wolff (n 19) 419.
29 Appellate Body Report, United States — Anti-Dumping Measures on Certain Hot-Rolled 

Steel Products from Japan, WT/DS184/AB/R, adopted 23 August 2001, DSR 2001:X at 
4697, para 5.

30 Ibid para 6.
31 Wolff (n 19) 419.
32 James Cameron & Karen Campbell, Dispute Resolution in the WTO (Cameron May 

1998) 53.
33 Maartje de Visser, ‘A Cautionary Tale: Some Insights Regarding Judicial Activism from the 

National Experience’ in Mark Dawson et al (eds) Judicial Activism at the European Court 
of Justice (Edward Elgar 2013) 188.

34 Ibid.



2020 Dispute settlement system under attack 159

a decade long struggle, rather than by mutual agreement.35 The WTO agree-
ments are no exception.

Such ambiguity ‘opens the door to judicial activism’36 and the US is the 
greatest proponent of such criticisms against the DSS. Most recently, it 
alleged that the AB has gone far beyond its proper adjudicative role and 
encroached into the territory of law-making. Four cases were cited in sup-
port of the US’ position: the Argentina — Financial Services case,37 the India 
— Agricultural Products,38 the US — Countervailing Measures (China) 
case,39 and the US — Countervailing and Anti-Dumping Measures (China) 
case.40 The US argued that in the Argentina — Financial Services case, more 
than two-thirds of the AB’s report was obiter dicta, interpreting provisions 
that were not necessary to resolve the dispute.41 In the US —Countervailing 
Measures (China) case, the AB did not base its reversal of the Panel report 
on parties’ submissions, but on its own arguments.42 The AB had also alleg-
edly made its own interpretations and analysis of domestic law in the US 
— Countervailing and Anti-Dumping Measures (China) case.43 These alle-
gations underpin the US’ dissatisfaction towards the DSS.

Some have argued against the merits of US’ allegations. Forceful and com-
pelling arguments have been made to show why the concept of obiter dicta 
does not exist in the WTO legal system.44 Notwithstanding the fact that the 
US’ complaints may very well be unmeritorious, it remains that if the DSS is 
seen by states to be overreaching, its legitimacy will be eroded. States who 
lose confidence in the system would be encouraged to take matters into their 
own hands. Unilateralism will occur, and it has occurred, leading up to the 
most recent crisis.

35 Claus Kreß and Leonie von Holtzendorff, ‘The Kampala Compromise on the Crime of 
Aggression’ (2010) 8 J of Intl Crim J 1179.

36 Condon (n 11) 538.
37 Appellate Body Report, Argentina – Measures Relating to Trade in Goods and Services, 

WT/DS453/AB/R and Add.1, adopted 9 May 2016, DSR 2016:II at 431.
38 Appellate Body Report, India – Measures Concerning the Importation of Certain 

Agricultural Products, WT/DS430/AB/R, adopted 19 June 2015, DSR 2015:V at 2459.
39 Appellate Body Report, United States – Countervailing Duty Measures on Certain 

Products from China, WT/DS437/AB/R, adopted 16 January 2015, DSR 2015:1 at 7.
40 Appellate Body Report, United States – Countervailing and Anti-Dumping Measures on 

Certain Products from China, WT/DS449/AB/R and Corr.1, adopted 22 July 2014, DSR 
2014:VIII at 3027.

41 ‘Statement by the United States at Meeting of the WTO Dispute Settlement Body’ (World 
Trade Organisation, May 2016) <https://www.wto.org/english/news_e/news16_e/us_stat-
ment_dsbmay16_e.pdf> accessed 3 May 2020 (US May 2016 Statement) 3.

42 Ibid 4.
43 US May 2016 Statement (n 41) at 5.
44 Henry Gao, ‘Dictum on Dicta: Obiter Dicta in WTO Disputes’ (2018) 17(3) WTR 509.
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Iv. an unprecedented crIsIs to the dIspute settlement 
system

Since the appointment of new AB members is only possible by consen-
sus,45 the US is holding the AB hostage by repeatedly refusing to give con-
sent.46 As explained earlier, the US has shown its dissatisfaction against the 
AB. This led to the Obama administration blocking the reappointment of 
Professor Chang Seung Wha.47 In a strongly worded statement to the Dispute 
Settlement Body in May 2016,48 the US stated that the reports Professor 
Chang was involved in clearly demonstrated judicial activism and do not 
accord with the role of the AB.49

As of April 2020, there is only one AB member left.50 Since three AB 
members are required to serve on one case,51 this effectively spells the death 
of the AB and, consequently, the DSS. This problem is further exacerbated 
by the fact that the final member of the AB, Ms Hong Zhao, was recently 
alleged by the US to be an ineligible member of the AB under the DSU.52 As 
the adoption of Panel reports is suspended until an appeal is completed,53 an 
appeal by the losing party will suspend the case indefinitely because there is 
no AB to hear the appeal. Aggrieved parties would thus lose their legal rights 
under WTO rules, effectively crippling the DSS entirely. To best understand 
the magnitude of the problem, we need to consider three aspects of the crisis.

The first aspect is the urgency of the problem. To assume that only future 
cases would be affected would be to underestimate the extent of the problem. 
Evidence of workload crippling has surfaced as early as 8 June 2018,54 when 
the AB indicated its inability to have its report circulated within the 60-day 

45 Dispute Settlement Understanding, art 2.4.
46 Tetyana Payosova et al, ‘The Dispute Settlement Crisis in the World Trade Organisation: 

Causes and Cures’ (2018) Peterson Institute for International Economics Policy Brief 
<https://piie.com/system/files/documents/pb18-5.pdf> accessed 3 May 2020 1.

47 US May 2016 Statement (n 41).
48 Ibid.
49 US May 2016 Statement (n 41) at 3.
50 DSM Crisis (n 46) 3. See also, ‘Appellate Body Members’ (World Trade Organization) 

<https://www.wto.org/english/tratop_e/dispu_e/ab_members_descrp_e.htm> accessed 3 
May 2020.

51 Dispute Settlement Understanding, art 17.1.
52 ‘Statement by the United States at the Meeting of the WTO Dispute Settlement Body’ 

(World Trade Organisation, 28 February 2020) <https://geneva.usmission.gov/wp-con-
tent/uploads/sites/290/Feb28.Reconvene.Mar5_.DSB_.Stmt_.Item_.8.SC_.Paper_.
DS505.as-deliv.fin_.public.pdf> accessed 3 May 2020 (‘US Feb 2020 Statement’) 1. 

53 Dispute Settlement Understanding, art 16.
54 Appellate Body Report, India – Korea – Import Bans, and Testing and Certification 

Requirements for Radionuclides, WT/DS495/AB/R, adopted 26 April 2019, at [1.7].
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period provided for in the DSU55 due to it being under-staffed. Furthermore, 
as early as 1 October 2018, all appeals filed were heard by the same three AB 
members,56 exacerbating their backlog. Indeed, the problem has crystallised 
in United States – Countervailing Measures on Supercalendered Paper from 
Canada,57 where the US rejected the validity of the report, inter alia, on the 
ground that the report was completed only after the expiration of the terms 
of two AB members.58 As of April 2020, there are 12 pending appeals,59 and 
this number would only grow in the future.

Second, as alluded to above — and perhaps a problem further in the hori-
zon — failure to resolve this crisis runs the risk of ‘returning the world trading 
system to a power-based free-for-all, allowing big players to act unilaterally 
and use retaliation to get their way’.60 For instance, in Morocco – Hot-Rolled 
Steel, Morocco withdrew its appeal against Turkey, evincing the Members’ 
appreciation of the fact that their appeals may never be heard.61 This attacks 
the very core purpose of why the WTO was built in the first place.

Third, it may fundamentally shift the way disputes between Member 
states are resolved. Currently, the WTO still has no solution as Members are 
still unable to reach consensus on a proposal to overcome this long-stand-
ing impasse over the appointment of AB members.62 Members still seek for 
an alternative rule-based dispute resolution. While seemingly unrelated, the 
ongoing crisis with the DSS would thus have a direct impact on the WTO in 
relation to another issue — the proliferation of RTAs — and it is to this issue 
that our analysis now turns.

55 Dispute Settlement Understanding, art 17.5.
56 As 30 September 2018 was when previous AB member Shree Baboo Chekltan Servansing 

completed his term, leaving 3 members in the AB.
57 Appellate Body Report, United States – Countervailing Measures on Supercalendered 

Paper from Canada, WT/DS505/AB/R, adopted at 5 March 2020.
58 US Feb 2020 Statement, (n 52) 4.
59 ‘Appellate Body’ (World Trade Organisation) <https://www.wto.org/english/tratop_e/dis-

pu_e/appellate_body_e.htm> accessed 3 May 2020.
60 Payosova (n 46) 1.
61 Appellate Body Report, Morocco – Anti-Dumping Measures on Certain Hot-Rolled Steel 

from Turkey, WT/DS5135/AB/R, adopted 8 January 2020, at [1.14].
62 ‘DG Azevêdo to launch intensive consultations on resolving Appellate Body impasse’ 

(World Trade Organisation, 9 December 2019) <https://www.wto.org/english/news_e/
news19_e/gc_09dec19_e.htm> accessed 3 May 2020.
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v. the shIFtIng envIronment oF trade dIspute 
resolutIon

Since the establishment of the WTO, the number of RTAs has increased at 
an exponential rate.63 More and more countries are turning to bilateral or 
regional negotiations and turning away from the multilateral approach at 
the WTO. The web of rules of origins of the numerous RTAs is commonly 
referred to as the ‘spaghetti-bowl effect’, highlighting the messiness and pro-
liferation of RTAs.64 This proliferation is primarily due to the unsatisfactory 
state of affairs following the Doha Development Round (the ‘Doha Round’). 
What began as an ambitious effort to secure and improve the standing of 
developing countries in international trade65 turned out to be a wearisome 
endeavour. Yet many promises, especially those of a ‘rebalanced trading sys-
tem’, have yet to be fulfilled.66 Hopes of the Doha Round achieving its prom-
ised goals are all but dashed as it continues to stall. As a result, many states 
have directed their efforts away from negotiations at the WTO and turned 
instead to negotiations with selected trading partners.67 After all, negoti-
ations between like-minded states are more efficient and likely to produce 
fruitful results.68 This is in stark contrast to the multilateral negotiations 
at the WTO involving over 160 countries,69 where consensus is exceedingly 
difficult to achieve. Therefore, there is a ‘renewed sense of urgency for the 
WTO’ and it ‘must act to avoid the fate of being eclipsed into irrelevance’,70 
as states turn away from the WTO.

While it remains debatable whether RTAs as a whole do more harm than 
good for the WTO, countries that are excluded from the RTAs will generally 
be harmed by the proliferation of RTAs.71 RTAs may be a tool for exclusion 

63 Henry Gao, The WTO Dispute Settlement Mechanism: A Trade Court for the World 
(Geneva: International Centre for Trade and Sustainable Development and the Inter-
American Development Bank 2018) 1.

64 Bhagwati (n 1).
65 ‘The Doha Round’ (World Trade Organisation) <https://www.wto.org/english/tratop_e/

dda_e/dda_e.htm#development> accessed 3 May 2020.
66 Maria Panezi, ‘The WTO and the Spaghetti Bowl of Free Trade Agreements’ (2016) 87 

CIGI Policy Brief t 2.
67 Kent Jones, Reconstructing the World Trade Organization for the 21st Century: An 

Institutional Approach (OUP 2015) 161.
68 Michael Ewing-Chow, ‘Southeast Asia and Free Trade Agreements: WTO Plus or Bust?’ 

(2004) 8 SYBIL 193, 196.
69 ‘Members and Observer’ (World Trade Organisation) <https://www.wto.org/english/

thewto_e/whatis_e/tif_e/org6_e.htm> accessed 3 May 2020.
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Dispute Settlement Mechanism as a ‘Common Good’ for RTA Disputes’ (2008) 11(4) JIEL 
899, 900.
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of developing and least-developed countries, who may not have much to 
bring to the table to negotiate RTAs.72 This would be antithetical to the aims 
of the Doha Round and worsen the disparity of power at international trade; 
this is not a desirable outcome. But how does this relate to the DSS?

Many RTAs provide states the choice to choose between the WTO DSS 
or the dispute settlement mechanism under the specific RTA, and some even 
mandate that states must use the WTO DSS to resolve any disputes under 
the RTA.73 In fact, there is empirical evidence to show that many states chose 
the WTO DSS instead of their RTA DSM.74 There are good reasons why this 
is the case.

The DSS has withstood the test of time. Since its inception in 1995, over 
500 disputes have been brought before the DSS and over 350 rulings have 
been issued.75 The publication of case summaries and handbooks by the 
WTO, coupled with the well-maintained Analytical Index,76 which serves as 
a comprehensive guide for the judicial interpretation of terms in the various 
agreements, provide a great degree of certainty for disputing parties. They 
are better able to evaluate their chances of success based on the merits of 
their case.

In contrast, RTA DSMs are untested and trapped in a ‘vicious circle’.77 No 
state wants to be the first to enter uncharted waters and break the ‘vicious 
circle’.78 Therefore, there is a dearth of case law. Given that dispute settle-
ment is a costly endeavour with important implications,79 states much rather 
turn to the tried-and-tested WTO DSS. For instance, a dispute between the 
Philippines and Thailand concerning custom and fiscal measures affecting 
cigarettes could have been brought under the ASEAN dispute settlement 
mechanism but the WTO DSS was instead invoked.80 Therefore, the WTO 

72 Ibid.
73 Gao (n 63) 2.
74 Ibid 3.
75 ‘Dispute Settlement’ (World Trade Organisation) <https://www.wto.org/english/tratop_e/

dispu_e/dispu_e.htm> accessed 3 May 2020.
76 ‘WTO Analytical Index’ (World Trade Organisation) <https://www.wto.org/english/res_e/

publications_e/ai17_e/ai17_e.htm> accessed 3 May 2020.
77 Gonzalo Villalta Puig & Lee Tsun Tat, ‘Problems with the ASEAN Free Trade Area Dispute 

Settlement Mechanism and Solutions for the ASEAN Economic Community’ (2015) 49(2) 
J of World Trade 277, 287.

78 Walter Woon, ‘Dispute Settlement the ASEAN Way’ (11 December 2012) <https://cil.
nus.edu.sg/wp-content/uploads/2010/01/WalterWoon-Dispute-Settlement-the-ASEAN-
Way-2012.pdf> 18 accessed 3 May 2020.

79 Ibid.
80 Appellate Body Report, Thailand – Customs and Fiscal Measures on Cigarettes from the 
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DSS is the best place to hear RTA disputes and to harmonise RTAs.81 This 
would turn a crisis into an opportunity, making RTAs the ‘building block’ 
of multilateralism rather than ‘stumbling blocks’.82

But with the impending death of the AB, it may finally give states the 
impetus to break the ‘vicious circle’ and turn to the RTA DSMs. The build-
ing up of case law over time would allow the RTA DSMs to gain the confi-
dence of States. Once this happens, turning to the WTO DSS will no longer 
be an attractive option. This may very well be the final nail in the coffin for 
the WTO and hopes of the DSS being a ‘trade court for the world’83 would 
be dashed.

That the US alone is able to cripple the DSS to meet its own needs further 
reminds states once more how powerful states can strong-arm their way in 
the WTO and impede progress. Consequently, negotiations with other like-
minded states would prove to be more attractive, which was what led to the 
proliferation of RTAs in the first place.

Given the above, and in light of the AB crisis, it is entirely possible for 
RTAs to completely devour the multilateral approach at the WTO. However, 
it is posited that there are the two questions of whether RTAs can and should 
complete its takeover, which will be examined below.

vI. wIll the dss really be devoured by regIonal 
trade agreements?

To answer the question of whether RTA DSMs can really devour the DSS, 
it is of course necessary, to first address the substantive scope of RTAs. This 
is a logically prior question because if RTA DSMs cannot hear disputes con-
cerning all breaches of WTO covered agreements, then it cannot be said to 
devour the DSS. Rather, it simply takes a small bite of the DSS. 

Not every obligation that can be found in WTO agreements is replicated 
in RTAs; many of them in fact simply make reference to WTO agreements. 
For instance, Article 7.5 of the US — Singapore Free Trade Agreement states:

81 Gao (n 63); Gao and Lim (n 70).
82 Gao and Lim (n 70).
83 Gao (n 63) 3.
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‘[e]ach Party retains its rights and obligations under Article XIX of 
GATT 1994 and the WTO Agreement on Safeguards. This Agreement 
does not confer any additional rights or obligations except that a 
Party taking a global safeguard measure may exclude imports of an 
originating good from the other Party if such imports are not a sub-
stantial cause of serious injury or threat thereof.’

What this means is that there will inevitably still be disputes concerning 
certain WTO obligations between RTA partners that can only be heard by 
the WTO DSS. Further, it would not be realistic for each and every RTA to 
be amended to be all-encompassing.

We turn next to consider those obligations that are contained within 
RTAs that do not explicitly reference WTO agreements, but replicate WTO 
obligations in substance. One common example would be the elimination of 
custom duties amongst RTA partners, which in substance replicates Article 
II of the GATT. This brings into focus the problem of overlapping juris-
diction between the WTO DSS and the RTA DSMs. While commentators 
have proposed that there are certain deconflicting techniques including, inter 
alia, lex posterior, lex specialis, and lis pendens, ultimately only a choice of 
forum clause provides certainty in times of conflict.84 But such clauses are 
not present in all RTAs. For instance, in a survey of over 200 RTAs with 
technical barriers to trade provisions, 24% of them do not have such clauses, 
and in fact, 5% do not even have their own dispute settlement mechanisms.85

Thus, it is doubtful whether RTA DSMs can truly devour the WTO DSS. 
Not only must the obligations be amended to be all-encompassing, choice of 
forum clauses must also be included. Such practical difficulties significantly 
diminish the chances of a complete shift towards RTA DSMs.

Lastly, the authors argue that States should not allow the RTA DSMs to 
devour the DSS. The title of Article 23 of the DSU, ‘Strengthening of the 
Multilateral System’, speaks for itself. Its goal is to clearly reject the notion 
of unilateral self-help, where multiple panels have stressed ‘the primacy of 
the multilateral system and rejection of unilateralism as a substitute for the 

84 See generally, Yang Songling, ‘The Solution for Jurisdictional Conflicts Between the WTO 
and RTAs: The Forum Choice Clause’ (2014) 23(1) Michigan State Intl LR 107; Laurence 
Boisson de Chazournes, ‘Plurality in the Fabric of International Courts and Tribunals: 
The Threads of a Managerial Approach’ (2017) 28(1) EJIL 13; Kyung Kwak and Gabrielle 
Marceau, ‘Overlaps and Conflicts of Jurisdiction between the World Trade Organization 
and Regional Trade Agreements’ (2003) The Canadian YB of Intl L 83.

85 Ana Cristina Molina and Vira Khoroshavina, ‘How Regional Trade Agreements Deal with 
Disputes Concerning their TBT Provisions’ (2018) WTO Staff Working Paper ERSD-2018-
09, 4.
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procedures foreseen in that agreement’.86 To allow the RTA DSMs to devour 
the DSS would be detracting from this fundamental principle of the WTO.

vII. the way ahead: restorIng the shIne oF the 
crown Jewel

In a fairly recent speech, the Chair of the AB called for Member states to 
‘maintain and preserve the trust, credibility, and legitimacy that the WTO 
dispute settlement system in general and the Appellate Body in particular 
have built over more than 20 years.’87 While he did not direct the speech to 
any state in particular, it was obvious that the call for ‘constructive dialogue’ 
was directed specifically at the US. This plea seemingly falls on deaf ears, 
given the aggressive international relations policy of the US under the Trump 
administration. This is the same government which threatened to withdraw 
from the WTO not too long ago.88 Even with the upcoming 2020 elections, 
it would be overly optimistic to hope that the US’ stance would soften with a 
change in President — and in any case, it would be too late as the AB mem-
bers have already retired from the AB.

Much ink has been spilt over potential solutions to the crisis and there 
are some who have suggested legalistic solutions. For instance, some have 
proffered a possible interpretation of Article 17.2 of the Dispute Settlement 
Understanding to include a mandatory filling of AB positions or to argue 
that the US has breached a general duty of good faith while participating 
in the consensus-based decision-making process.89 Others have suggested 
the signing of a new treaty which excludes the US.90 Indeed, the European 
Union, China, and several other WTO Member states have agreed on a 

86 Panel Report, United States — Shrimp, WT/DS58/R, adopted 6 November 1998, para 
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2019) <https://worldtradelaw.typepad.com/ielpblog/2019/03/guest-post-taking-recourse-
to-the-dsu-to-save-dispute-settlement-at-the-wto-part-b.html> accessed 3 May 2020.

90 Pieter Jan Kuijper, ‘Guest Post from Pieter Jan Kuijper on the US Attack on the Appellate 
Body’ (International Economic Law and Policy Blog, 15 November 2017) <https://
worldtradelaw.typepad.com/ielpblog/2017/11/guest-post-from-pieter-jan-kuiper-profes-
sor-of-the-law-of-international-economic-organizations-at-the-faculty-of-law-of-th.html> 
accessed 3 May 2020.
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temporary body to settle disputes inter se until the AB is properly restored.91 
This could be the first step towards the establishment of a new treaty. While 
these suggestions have some merits to them, they are not desirable. The first 
two suggestions are merely temporary and, in any case, a legalistic approach 
to the issue would not address the loss of legitimacy and confidence caused 
by the US holding the DSS hostage.92 As for the temporary dispute settlement 
mechanism, it is but a stopgap measure. Further, it is submitted that this 
would only hasten the move away from the WTO, which is not desirable. 
Suggestions of excluding the US from decision making or for the AB to carry 
on without US involvement were also mooted.93 However, such measures 
would be counterproductive and undermine the legitimacy of the system fur-
ther.94 Therefore, any approach must necessarily be diplomatic in nature and 
aim at restoring the confidence in the multilateral negotiation process at the 
WTO.

It is argued that the solution must come in two stages. First, serious efforts 
must be made to address the US’ concerns specifically and to reach a compro-
mise that all parties can accept. Thereafter, the WTO must then signal to all 
Member States that the AB crisis would not repeat itself and seek to restore 
the confidence in the DSS and its legitimacy.

Given that the US’ main concern is with regard to judicial overreach and 
the alleged obiter dicta present in Panel reports, the root of the problem must 
be addressed. Any meek attempts at negotiations would fail due to the hard 
stance of the US. Negotiations must be upfront and directed at the US’ alle-
gations. Strengthening of political oversight to prevent judicial overreach is 
perhaps the best approach to take.95 Authoritative interpretations could also 
be adopted with a three-fourths majority of Member States96 and this would 
prevent ‘judicial law-making’ by the AB. Another solution would be to adopt 
only the legal conclusion but not the legal reasoning of the Panel report.97

91 ‘EU and 15 World Trade Organisation members establish contingency appeal arrangement 
for trade dispute’ (European Commission, 27 March 2020) <https://trade.ec.europa.eu/
doclib/press/index.cfm?id=2127> accessed 3 May 2020.

92 Robert McDougall, ‘Crisis in the WTO Restoring the WTO Dispute Settlement Function’ 
(Centre for International Governance Innovation Papers, 16 October 2018) 14 <https://
www.cigionline.org/publications/crisis-wto-restoring-dispute-settlement-function> 
accessed 3 May 2020.

93 Ibid 12.
94 McDougall (n 92).
95 McDougall (n 92) 14.
96 Gao (n 44) 533.
97 Ibid.



168 The IndIan Journal of InTernaTIonal economIc law Vol. XII

Regardless, the WTO’s solution must be a delicate one. While it must 
address the concerns of the US and concessions must be made, the WTO 
cannot be seen to yield to any and all requests of the ‘hostage-taker’. As 
a trade envoy who wished to remain anonymous puts it, the US is sending 
‘a signal loud and clear to other AB members that if they do not deliver 
judgements that would suit the American interests, then the AB member’s 
second term will not be granted’.98 To allow the US to fully dictate and 
choose judges who favour them would seriously undermine the legitimacy of 
the DSS. Therefore, any concessions should be couched as a concerted effort 
to improve the DSS and address the issue of ‘judicial law-making’ and must 
be framed as a mutually beneficial compromise so as not to set an undesired 
precedent for other states to do the same and strong-arm the WTO. This 
would also demonstrate that meaningful results can still be reached through 
multilateral negotiations.

Following which, the provisions in the DSU relating to the reappointment 
of AB members must be amended to prevent history from repeating itself.99 
A signal must also be sent to all Member States that the DSS is functioning 
as perfectly as before. Understandably, the DSS’ legitimacy would be dimin-
ished by the US’ actions. Notwithstanding this, due to its tested system and 
the wealth of jurisprudence, the DSS still has an overwhelming advantage 
over RTA DSMs. The DSS must therefore re-establish its attractiveness as a 
destination for the resolution of trade disputes, especially for RTA disputes. 
Of course, this presupposes that the ‘vicious circle’ within the RTA DSMs 
has not yet been broken and states have not completely turned their backs 
away from the WTO.

Despite the recent trade war between US and China,100 the authors remain 
optimistic that multilateral negotiations can still take place as both economic 
power houses have evinced intentions to work together via the signing of the 
recent deal in January 2020,101 as well as both the parties’ participation in 
the Joint Statement on Electronic Commerce.102 Scholars share this optimism 
as these may be ‘place[s] where some of the negotiations can start to unblock 

98 D. Ravi Kanth, ‘US body blow to DSU, creating systemic crisis’ (2016) 8241 SUNS<https://
www.twn.my/title2/wto.info/2016/ti160514.htm> accessed 3 May 2020.

99 Specifically, art 2.4 and art 17.2.
100 ‘Trade war leaves both US and China worse off’ (United Nations Conference on Trade and 

Development, 6 November 2019) <https://unctad.org/en/pages/newsdetails.aspx?Origi-
nalVersionID=2226> accessed 3 May 2020.

101 ‘US and China sign deal to ease trade war’ (BBC News, 15 January 2020), <https://www.
bbc.com/news/business-51114425> accessed 3 May 2020.

102 ‘Joint Statement on Electronic Commerce’ (World Trade Organisation, 2019) WTO Doc 
WT/L/1056, <https://trade.ec.europa.eu/doclib/docs/2019/january/tradoc_157643.pdf> 
accessed 3 May 2020. 
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and have some creative pathways. If this moves, perhaps there’s interest in 
unblocking some other areas.’103

Admittedly, due to the recent global pandemic, the relationship between 
the two countries has soured considerably. But post-pandemic, economic 
cooperation for recovery of the domestic economy and global trade is cru-
cial. As commentators have noted, ‘[t]he COVID-19 pandemic has made 
the fragility of the international trading regime and commercial ties among 
countries even more evident. The lack of a captain to steer the ship out of 
the storm can be felt today more than ever before’.104 And as global trade 
takes an unprecedented hit,105 Deputy Director-General Wolff has called for 
the planning of trade recovery post-pandemic.106 It is hoped that in light of 
this global crisis, with tremendous impact on trade felt by all, the interests 
of states would be aligned, at the very least, in seeking to restore the global 
trade system. Failure to do so is not an option and the problems posed are 
far greater than just the death of the AB.

vIII. conclusIon

The DSS has gained a formidable reputation and built up a considerable 
amount of case law over the years. Letting it all go to waste would be detri-
mental or even fatal to the WTO. Further, the DSS could be the silver bullet 
in combating the threat of the proliferation of the RTAs.

It has been shown that the US has taken an uncompromising position 
with regard to international relations. The above solutions are of course 
merely speculative; there is very little evidence that the US is even receptive 
to negotiations and compromise, especially with the state of the China-US 
relationship. Some may take a realist view to international relations at the 
WTO, that all States, especially the US, act solely for their own interests. 

103 Alvin Lee, ‘Addressing WTO gridlock and future trade issues’ (Research@SMU Nov 
2019 Issue, 8 November 2019) <https://research.smu.edu.sg/news/2019/nov/08/address-
ing-wto-gridlock-and-future-trade-issues?fbclid=IwAR2SQS8OjdQ9X10s7VSSzqEMU-
ElWeCobr-rkzuXv_4aqsZLV7cl5jR5KKbU> accessed 3 May 2020.

104 William Reinsch et al, ‘Trade Symptoms of the Pandemic’ (Centre for Strategic & 
International Studies, 3 April 2020) <https://www.csis.org/analysis/trade-symptoms-pan-
demic> accessed 3 May 2020.

105 ‘Trade set to plunge as COVID-19 pandemic upends global economy’ (World Trade 
Organisation, 8 April 2020) <https://www.wto.org/english/news_e/pres20_e/pr855_e.
htm> accessed 3 May 2020

106 ‘DDG Wolff: Time to start planning for the post-pandemic recovery’ (World Trade 
Organisation, 9 April 2020) <https://www.wto.org/english/news_e/news20_e/
ddgaw_09apr20_e.htm> accessed 3 May 2020.
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Ultimately, it may be all about exercising power and control for self-inter-
est.107 But the authors take a more hopeful view, that states, including the 
US, can cooperate for the greater good and progress,108 in order to fulfil the 
noble goals set out under the Marrakesh Agreement, especially in a world 
where global economic recovery is very much needed.

107 Knud Erik Jørgensen, International Relations Theory: A New Introduction. (New York: 
Palgrave MacMillan 2010) 78.

108 Ibid 57–58.
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I. IntroductIon

Vietnam (also referred as ‘Viet Nam’) in its Protocol of Accession to the 
World Trade Organization (‘WTO’)1 agreed that the Members of the WTO 
can consider it as a non-market economy2 (‘NME’), and apply the requi-
site NME methodology during the anti-dumping (‘AD’)3 and countervailing 
duty (‘CVD’)4 investigations until the expiry period specified to the WTO.5 
This Protocol included, but was not limited to, the provision for the usage 
of surrogate or analogue country data instead of relying on the data of the 
Vietnamese producers/exporters.

The decisions and policies of the Vietnamese government are considered 
to have distorted the market forces within the country, with allegations on 
its control over the commercial banking system, industry favouritism, and 
prices of land at the less than adequate remuneration.6 So, the inescapable 
situation for Vietnam after becoming a WTO Member, transitioning from 
a socialist economy to a free market, was the threat of being subjected to 
numerous anti-dumping and countervailing duties against its exports - pre-
dominantly by the leading users of such trade remedial measures, which 

1 World Trade Organisation, Protocol on the Accession of the Socialist Republic of Viet 
Nam, WT/L/662 (Nov. 15, 2006) (This also incorporates within itself the Report of the 
Working Party on the Accession of Viet Nam, T 255, WT/ACC/VNM/48 (Oct. 27, 2006)). 
It is hereinafter referred to as ‘Vietnamese Accession Protocol’.

2 A non-market economy can be said to exist in a country where complete or substantially 
complete monopoly of its trade and where all domestic prices are fixed by the State. See 
Interpretative Note Ad art VI, General Agreement on Tariffs and Trade, Oct. 30, 1947, 61. 
Stat A-11, 55 UNTS 194.

3 General Agreement on Tariffs and Trade, Oct. 30, 1947, art VI, 61 Stat A- 11, 55 UNTS 
194 [also referred as GATT 1947], Agreement on Implementation of art VI of the General 
Agreement on Tariffs and Trade 1994, Dec. 15, 1993, Marrakesh Agreement Establishing 
the World Trade Organisation, annex IA, Legal Instruments - Results of the Uruguay 
Round, 33 ULM 1125 (1994). It is hereinafter referred to as ‘Anti-dumping Agreement’.

4 GATT 1947, arts VI, XVI; Agreement on Subsidies and Countervailing Measures, Dec. 
15, 1993, Marrakesh Agreement Establishing the World Trade Organization, Annex 1A, 
Legal Instruments - Results of the Uruguay Round, 33 ULM 1125 (1994). It is hereinafter 
referred to as ‘SCM Agreement’.

5 Vietnamese Accession Protocol (n 1) para 255(d) provides that the NME methodologies 
shall expire on 31 December 2018.

6 Philippe Auffret, Trade Reform in Vietnam: Opportunities with Emerging Challenges 
(World Bank Policy Research Working Paper 2003). This paper discussed the concerns 
regarding the existence of numerous state-owned industries and state-owned banks in 
Vietnam.
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included United States (‘US’), European Union (‘EU’), and India. It was inter-
esting to note that countries like Australia and New Zealand had granted 
a market economy (‘ME’) status to either some or all of the manufacturing 
sectors in Vietnam7 prior to the 31 December 2018 deadline8; meanwhile, 
the US and the EU continued to treat Vietnam as a non-market economy. 
India, however, has dealt with this NME situation in an altogether different 
manner.

India’s history of trade remedial investigations against Vietnam clearly 
illustrates how the Designated Authority (‘DA’) at the Directorate General of 
Trade Remedies9 (‘DGTR’) has comfortably avoided any detailed examina-
tion for establishing the market economy status of a country, as required by 
the domestic legislation and rules governing the trade remedial practices in 
India. Barring a few antidumping investigations,10 it was seen that after 2009, 
either the Domestic Industry (‘DI’) did not bother to raise the non-market 
economy claim against Vietnam or the Designated Authority brazenly con-
tinued to hold it as a market economy without publishing the reports of their 
examination of such prevalent market forces in that economy. The drop in 
such claims post 2009 by the (‘DI’) was primarily due to the Memorandum 
of Understanding (‘MOU’) signed between India and Vietnam that year.11 
The MOU imposed an obligation on India to treat Vietnam as a full market 
economy.12 However, the DA, au contraire to its approach taken in the AD 
investigations, highlighted the presence of state intervention in land rates for 
Vietnam in its anti-subsidy investigations.

Thus, the focus of this legislative comment is to highlight the uncertainty 
that exists in the market economy determination conducted by the Indian 
authorities for Viet Nam in the past one decade of conducting anti-dumping 
and anti-subsidy investigations. The existence or non-existence of market 
economy conditions in Viet Nam, or its movement towards achieving a full 

7 David A. Gantz, ‘Polyethylene Retail Carrier Bags: Non-Market Economy Status and U.S. 
Unfair Trade Actions against Vietnam’ (2010) 36 NCJ Int’l L & Com Reg 85

8 Vietnamese Accession Protocol (n 1) para 255.
9 It was formerly known as the Directorate General of Anti-dumping and Allied Duties 

(‘DGAD’) which only dealt with the anti-dumping and countervailing duty investigations. 
There were separate bodies which dealt with the safeguard measures and the quantita-
tive restriction (‘QR’) safeguards. DGTR, post-May 2018, deals with all the antidumping, 
countervailing and safeguard measures in India.

10 The two recent antidumping investigations where the ME status of Vietnam has been yet 
again challenged by the DI are concerning the imports of ‘Choline Chloride in all its forms’ 
and ‘Viscose Spun Yarn’ into India, where one of the subject countries is Vietnam.

11 Memorandum of Understanding between the Government of the Republic of India and 
the Government of the Socialist Republic of Viet Nam on the recognition of Vietnam’s 
Full Market Economy Status, 2009 < https://commerce.gov.in/writereaddata/trade/MOU_
India%20Govt_Socialist_Republic_of%20_Vietnam.pdf>.

12 Ibid at art 2.
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market economy status has been discussed enough, and is out of the scope 
of this comment. So, Part I addresses the NME law that exists in India. Part 
II, with the help of an analysis of the findings of the DA, tries to analyse the 
transition, if there is any, in the treatment of market economy determination 
for Viet Nam by India post-signing of the MOU. Part III briefly reviews the 
legality of the MOU signed between two Member States of the WTO and 
looks into the language of the MOU to understand whether the parties were 
looking to create a legal obligation or not. Part IV briefly summarises the 
current situation and suggests a possible NME methodology that can be 
adopted to bring further clarity whilst dealing with countries like Vietnam. 

II. IndIa’s treatment oF non-market economIes

In India, antidumping and countervailing duty investigations are covered 
in the Customs Tariff Act, 197513 (hereinafter also referred to as the ‘Act’), 
Anti-dumping Rules, 199514 (hereinafter also referred to as the ‘AD Rules’), 
and Countervailing Duty Rules, 199515 (hereinafter also referred to as the 
‘CVD Rules’). The concept of non-market economies has been addressed 
and dealt under the AD Rules wherein Annexure I is a look-alike of the 
Article 2 of the Agreement on Implementation of Article VI of GATT, 1995. 
Paragraphs 7 and 8 of this Annexure I are of utmost relevance in a discussion 
involving the treatment of non-market economies in the Indian context.

Paragraph 7 of the Annexure I is an elaborate provision on the construc-
tion of normal value using surrogate country values for anti-dumping inves-
tigations against countries which are non-market economy(ies); meanwhile, 
paragraph 8 enshrines in itself a definition for non-market economies to 
mean “any country which the designated authority determines as not oper-
ating on market principles of cost or pricing structures, so that sales of mer-
chandise in such country do not reflect the fair value of the merchandise”. 
This definition in paragraph 8(1) is followed by a rebuttable presumption in 
paragraph 8(2) mentioning that any country which has been so identified as 
a non-market economy for the purposes of an anti-dumping investigation by 
the DA or by a competent authority of any other WTO Member in the last 
preceding three years is a non-market economy.

13 The Customs Tariff Act, 1975 [Act No. 51 of 1975].
14 Custom Tariff (Identification, Assessment and Collection of Duty or Additional Duty on 

Articles and for Determination of injury) Rules, 1995.
15 Customs Tariff (Identification, Assessment and Collection of Countervailing Duty on 

Subsidized Articles and for Determination of Injury) Rules, 1995.
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Additionally, the DA is required to consider the specified criteria for 
determining whether market conditions prevail for firms subjected to an 
anti-dumping investigation, and where such conditions prevail, the DA 
may follow the normal procedure of investigation.16 These criteria require 
the DA to consider factors such as the costs of major raw materials reflect-
ing the market values, the production costs and financial situation of such 
firms not subjected to significant distortions, such firms governed by the 
bankruptcy and property laws, and the exchange rate conversions are at the 
market rate.17 In application, these criteria are usually evaluated when the 
domestic industry alleges that the country of export or origin is not a market 
economy, or when the DA suo moto directs the exporters to fill a market 
economy treatment questionnaire along with an exporters’ questionnaire. 
This questionnaire is also sent to the embassy and the department(s) han-
dling trade remedial investigations in the respective subject countries, with 
their submissions addressed to the DA in the questionnaire being subject to 
verification. The DA also refers to the findings of competent authorities in 
other jurisdictions while dealing with market economy status issues in its 
findings.18

The practical application of such provisions shows that the DA enjoys 
wide discretion in determining the market economy status of the exporter 
firms. One of the critical parameters on which DA relies is the issue of ‘state 
interference’ in the operations of the concerned firm. What constitutes a 
‘state interference’, and how much interference can be held to be ‘significant’ 
has not been provided19, which resultantly limits the guidance available to 
the DA, ensuing an unlimited and unchecked discretionary power at the 
authority level.

16 Para 8 (3) of annex 1 of Custom Tariff (Identification, Assessment and Collection of Duty 
or Additional Duty on Articles and for Determination of injury) Rules, 1995.

17 Ibid.
18 James J. Nedumpara & Weihuan Zhou (eds), Non-market Economies in the Global 

Trading System (Springer Singapore 2018). See also, Anti-Dumping Investigations con-
cerning imports of Cathode Ray Colour Television Picture Tubes originating in or exported 
from Malaysia, Thailand, China PR and Korea, F. No. 14/8/2007-DGAD (Ministry of 
Commerce and Industry, Feb. 17, 2009) (Final Findings), para 65 <http://www.dgtr.gov.in/
sites/default/files/Final-Findings_87.pdf>.

19 Nedumpara & Zhou (n 18) 289. 
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III. IndIa’s treatment oF vIetnam

Till date, India has initiated nineteen antidumping and three anti-subsidy 
investigations against Vietnam and their producers/ exporters.20 Out of 
these, six AD investigations and one CVD investigation are currently in pro-
gress. The pattern of Vietnam’s treatment in all these investigations has been 
traced below in Table 1.

Table 1: Anti-dumping and countervailing duty investigations by India against Vietnam

SN Product Subject Country(ies)/ 
Exporter

Date of 
Finding

Reasoning

Anti-dumping Investigations

1. Compact 
Fluorescent 
Lamps (CFL)21 

China PR, Sri Lanka, and 
Vietnam

27 February 
2009

Vietnam was treated as an NME as 
none of the exporters responded 
to the market economy treatment 
(MET) questionnaire. 

2. Compact Disc 
Recordable 
(CD-R)22 

Iran, Malaysia, Korea 
ROK, Thailand, UAE, and 
Vietnam

6 March 2009 ME status is given on the basis of 
exporter’s response.

3. Fully Drawn or 
Fully Oriented 
Yarn/ Spin Draw 
Yarn Flat Yarn of 
Polyester FDY23 

China PR, Thailand, and 
Vietnam

29 September 
2009

ME status is given on the basis of 
exporter’s response. 

20 All the cases can be found on DGTR’s website under the head ‘Antidumping Investigations 
in India’ and ‘Countervailing Duty Investigation (CVD)’ < http://www.dgtr.gov.in/>. 

21 Anti-Dumping investigation concerning imports of Compact Fluorescent lamps originat-
ing in or exported from China PR, Vietnam, and Sri Lanka, F No 14/1/2007-DGAD, 
(Ministry of Commerce and Industry, Feb. 27, 2009) (Final Findings) <http://www.dgtr.
gov.in/sites/default/files/Final-Findings_85.pdf>.

22 Anti-dumping investigation on import of Compact Disc – Recordable (CD-R) from Iran, 
Malaysia, Korea ROK, Thailand, UAE, and Vietnam, F No 14/9/2007 – DGAD, (Ministry 
of Commerce and Industry, Mar. 6, 2009) (Final Findings) <http://www.dgtr.gov.in/sites/
default/files/Final-Findings_84.pdf>.

23 Anti-Dumping investigation concerning imports of all Fully Drawn or Fully Oriented Yarn 
/ Spin Draw Yarn / Flat Yarn of Polyester (non-textured and non POY) and other yarns 
of originating in or exported from China PR, Thailand And Vietnam, F No 14/3/2008-
DGAD, (Ministry of Commerce and Industry, Sep. 29, 2009) (Final Findings) <http://
www.dgtr.gov.in/sites/default/files/adfin_fdyarn_ChinaPr_Thailand_Vietnam.pdf>.
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SN Product Subject Country(ies)/ 
Exporter

Date of 
Finding

Reasoning

4. Recordable 
Digital Versatile 
Disc DVD of all 
kinds24 

Malaysia, Thailand, and 
Vietnam

2 July 2010 This finding mentions MOU. Vietnam 
was treated as a market economy on 
the basis of the MET questionnaire by 
one exporter. 

5. Melamine 
Tableware and 
Kitchenware 
products25 

China PR, Thailand, and 
Vietnam

20 October 
2015

DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

6. Plastic 
Processing 
Machines 
or Injection 
Moulding 
Machines26 

Chinese Taipei, 
Philippines, Malaysia, and 
Vietnam

7 January 2016 DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

7. Measuring 
Tapes27 

Chinese Taipei, Malaysia, 
Thailand, and Vietnam

10 March 2016 Subject countries were recognised as 
ME in DI’s submission. 

8. Plain Medium 
Density Fibre 
Board having 
thickness of 
6mm and 
above28 

Indonesia and Vietnam 5 May 2016 DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

24 Anti-dumping investigation on imports of Digital Versatile Discs- Recordable (DVD-R and 
DVD-RW) from Malaysia, Thailand and Vietnam, F No 14/16/2009-DGAD, (Ministry 
of Commerce and Industry, July 2, 2010) (Final Findings) <http://www.dgtr.gov.in/sites/
default/files/adfin_Recordable_Digital_Versatile_Disc_Malaysia_Thailand_Vietnam.
pdf>.

25 Anti-dumping investigation concerning imports of Melamine Tableware and Kitchenware 
products from China PR, Thailand and Vietnam, F No 14/10/2014-DGAD, (Ministry of 
Commerce and Industry, Oct. 20, 2015) (Final Findings) <http://www.dgtr.gov.in/sites/
default/files/adfin_Melamine_Tableware_Kitchenware_ChinaPR_Thailand_Vietnam.
pdf>.

26 Anti-dumping investigation concerning import of Plastic Processing Machines or Injection 
Moulding Machines from Chinese Taipei, Philippines, Malaysia and Vietnam, F No 
14/03/2014-DGAD, (Ministry of Commerce and Industry, Jan. 7, 2016) (Final Findings) 
<http://www.dgtr.gov.in/sites/default/files/adfin_Plastic_Processing_Machines_Injection_
Moulding_machines_ChineseTaipei_Philippines_Malaysia_Vietnam.pdf>.

27 Anti-dumping investigation on the imports of Measuring Tapes originating in or exported 
from Chinese Taipei, Malaysia, Thailand & Vietnam, F No 14/21/2014-DGAD, (Ministry 
of Commerce and Industry, Mar. 10, 2016) (Final Findings) <http://www.dgtr.gov.in/sites/
default/files/adfin_Measuring_Tapes_Chinese_Taipei_Malaysia_Thailand_Vietnam.pdf>.

28 Anti-dumping investigation concerning import of Plain Medium Density Fibre Board 
(MDF) having thickness of 6mm and above originating in or exported from Indonesia and 
Vietnam, F.No. 14/23/2014-DGAD, (Ministry of Commerce and Industry, May 5, 2016) 
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SN Product Subject Country(ies)/ 
Exporter

Date of 
Finding

Reasoning

9. AA Dry Cell 
Batteries29 

China PR and Vietnam 27 September 
2016

DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

10. Elastomeric 
Filament Yarn30 

China PR, South Korean, 
Taiwan, and Vietnam

24 March 2017 DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

11. Nylon Filament 
Yarn (Multi 
Filament)31

European Union and 
Vietnam

6 August 2018 ME status is given on the basis of 
individual exporter response.

12. Aluminium and 
Zinc coated flat 
products32

China PR, Vietnam, and 
Korea RP

21 February 
2020

DI made a non-market economy 
claim for Vietnam, which the DA 
rejected. The producers/exporters 
from Vietnam were asked to need 
not provide information in the 
supplementary questionnaire, as 
required from non-market economy 
country producers/exporters.

13. Digital Offset 
Printing Plates33

China PR, Japan, Korea RP, 
Taiwan, and Vietnam

 15 May 2020 DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country. 

(Final Findings) <http://www.dgtr.gov.in/sites/default/files/Adfin_Plain_medium_density_
Fibre_Board_thickness_6mm_Indonesia_Vietnam.pdf>.

29 Anti-dumping investigation concerning imports of ‘AA Dry Cell Batteries’ originating in or 
exported from China PR and Vietnam, F No 14/31/2014-DGAD, (Ministry of Commerce 
and Industry, Sept. 27, 2016) (Final Findings) <http://www.dgtr.gov.in/sites/default/files/
MOC636106776635402287_adfin_AA_Dry_Cell_ Batteries_ChinaPR_Vietnam.pdf>.

30 Anti-dumping duty investigation concerning imports of Elastomeric Filament Yarn from 
China PR, South Korea, Taiwan and Vietnam, F No 14/29/2015-DGAD, (Ministry of 
Commerce and Industry, Mar. 24, 2017) (Final Findings) <http://www.dgtr.gov.in/sites/
default/files/final%20finding%20NCV-EFY.compressed.pdf>.

31 Anti-dumping investigations concerning imports of Nylon Filament Yarn (Multi Filament) 
originating in or exported from European Union and Vietnam, F No 14/33/2016-DGAD, 
(Ministry of Commerce and Industry, Aug. 6, 2018) (Final Findings) <http://www.dgtr.
gov.in/sites/default/files/NCV_FF.pdf>.

32 Anti-dumping investigation on the imports of Aluminium and Zinc coated flat products 
originating in or exported from China PR, Vietnam and Korea RP, F No 6/4/2019-DGTR, 
(Ministry of Commerce and Industry, Feb. 21, 2020) (Final Findings) <http://www.
dgtr.gov.in/sites/default/files/Final%20findings%20of%20 Aluminum%20Zinc%20
coated%20steel%20dated%2021st%20February%2C%202020.pdf>.

33 Anti-dumping investigation concerning imports of Digital Offset Printing Plates originat-
ing in or exported from China PR, Japan, Korea RP, Taiwan and Vietnam, F No 6/7/2019 
-DGTR, (Ministry of Commerce and Industry, May 15, 2020) (Final Findings) <http://
www.dgtr.gov.in/sites/default/files/Non-Confidential.pdf >.
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SN Product Subject Country(ies)/ 
Exporter

Date of 
Finding

Reasoning

14. Flat-Rolled 
Products of 
Stainless Steel34 

China PR, Korea RP, 
European Union, Japan, 
Taiwan, Indonesia, 
USA, Thailand, South 
Africa, UAE, Hong Kong, 
Singapore, Mexico, 
Vietnam, and Malaysia

Ongoing DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

15. Choline Chloride 
in all its form35

China PR, Malaysia, and 
Vietnam

Ongoing DI has made a non-market economy 
claim for Vietnam. (Investigation is 
still ongoing).

16. Viscose Spun 
Yarn36

China PR, Indonesia, and 
Vietnam

Ongoing DI has made a non-market economy 
claim for Vietnam. However, it was 
observed by the DA in the Initiation 
Notification that Vietnam has been 
given market economy status by 
India. (Investigation is still ongoing)

17. Plain Medium 
Density Fibre 
Board37

Vietnam, Malaysia, 
Thailand and Indonesia

Ongoing DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

34 Anti-dumping investigation concerning imports of Flat Rolled Products of Stainless 
Steel from China PR, Korea RP, European Union, Japan, Taiwan, Indonesia, USA, 
Thailand, South Africa, UAE, Hong Kong, Singapore, Mexico, Vietnam and Malaysia, 
F. No 6/12/2019-DGTR, (Ministry of Commerce and Industry, July 3, 2019) (Initiation 
Notification) <http://www.dgtr.gov.in/sites/default/files/Initiation%20Notification_0.
pdf>.

35 Anti-dumping investigation concerning imports of ‘Choline Chloride in all forms’ from 
China PR, Malaysia and Vietnam, F No 6/18/2019-DGTR, (Ministry of Commerce and 
Industry, Oct. 1, 2019) (Initiation Notification) <http://www.dgtr.gov.in/sites/default/files/
Choline%20Chloride-English.pdf>.

36 Anti-dumping investigation concerning imports of ‘Viscose Spun Yarn’ originating in or 
exported from China PR, Indonesia and Vietnam, F No 6/41/2019 -DGTR, (Ministry of 
Commerce and Industry, Jan. 14, 2020) (Initiation Notification) <http://www.dgtr.gov.in/
sites/default/files/VSY%20INITIATION.pdf>.

37 Anti-dumping investigation concerning imports of ‘Plain Medium Density Fibre Board 
having thickness less than 6 mm’ originating in or exported from Vietnam, Malaysia, 
Thailand and Indonesia, F No 6/13/2020-DGTR, (Ministry of Commerce and Industry, 
April 22, 2020) (Initiation Notification) <http://www.dgtr.gov.in/sites/default/files/
Initiation%20Notification%20english.pdf>.
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SN Product Subject Country(ies)/ 
Exporter

Date of 
Finding

Reasoning

18. Plain Medium 
Density Fibre 
Board having 
thickness 6 mm 
and above38

M/s Kim Tin MDF Joint 
Stock Company, Vietnam

Ongoing DI did not make a claim for the 
Vietnamese exporter to be operating 
in non-market economy conditions.

19. Polyester Yarn 
(Polyester Spun 
Yarn)39

China PR, Indonesia, 
Nepal, and Vietnam

Ongoing DI did not make a non-market 
economy claim for Vietnam. Treated 
like any other country.

Countervailing duty Investigations

1. Welded stainless 
steel pipes and 
tubes40

China PR and Vietnam 31 July 2019 For the provision of land at less than 
adequate remuneration, it was noted 
that since the land is owned by the 
Government of Vietnam, the price 
of the land is being determined 
by a public body. This program 
scheme satisfied other conditions of 
a countervailable subsidy, and has 
been recognised as a countervailable 
scheme by other authorities in the 
EU, US, and Canada too. 

38 While the antidumping duty on ‘Plain Medium Density Fibre Board having thickness 6 mm 
and above’ (n 28) continues to be effective until July 2021, a fresh investigation is initiated 
against one of the exporters (i.e. Kim Tin MDF Joint Stock Company) for allegedly dump-
ing the same product again after getting de-minimis margins in the earlier investigation. 
See Anti-dumping investigation concerning imports of ‘Plain Medium Density Fibre Board 
having thickness 6 mm and above produced by M/s Kim Tin MDF Joint Stock Company’ 
from Vietnam, F. No.6/09/2020-DGTR, (Ministry of Commerce and Industry, May 
11, 2020) (Initiation Notification), <http://www.dgtr.gov.in/sites/default/files/KIM%20
TIN%20ENGLISH.pdf>. 

39 Anti-dumping investigation concerning imports of ‘Polyester Yarn (Polyester Spun Yarn)’ 
from China PR, Indonesia, Nepal and Vietnam, F. No.F No 6/10/2020-DGTR, (Ministry 
of Commerce and Industry, May 21, 2020) (Initiation Notification), <http://www.dgtr.gov.
in/sites/default/files/6-10-20-DGTR%28E%29-PSY.pdf>.

40 Anti-subsidy investigation concerning imports of Welded Stainless Steel Pipes and Tubes 
originating in or exported from China PR and Vietnam, F No 6/22/2018 -DGAD, (Ministry 
of Commerce and Industry, July 31, 2019) (Final Findings) <http://www.dgtr.gov.in/sites/
default/files/NCV%20FF.pdf>.
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SN Product Subject Country(ies)/ 
Exporter

Date of 
Finding

Reasoning

2. Continuous cast 
copper wire 
rods41

Indonesia, Malaysia, 
Thailand and Vietnam

10 September 
2019

For the exemption or reduction of 
land rent to companies who have 
invested in identified regions and 
investment projects for encouraged 
industries, the DA noted that it is 
provision of goods and services at 
less than adequate remuneration to 
specific industries and identified it as 
a countervailable subsidy.

3. Fibreboards42 Indonesia, Malaysia, 
Thailand, Vietnam and 
Sri Lanka

Ongoing The DI has alleged the existence of 
the provision of land at less than 
adequate remuneration subsidy. The 
investigation is ongoing. 

It can be seen from the Table 1 (as provided above) that the Designated 
Authority’s findings in the antidumping investigations until recently were 
predominantly based on the responses they had received from the export-
er(s) to their market economy treatment questionnaire. However, one of the 
latest final finding concerning the imports of Aluminium and Zinc Coated 
Flat Rolled Products shows a shift in the approach of the Authority -as they 
not only denied the claims of the domestic industry with the rationale of not 
being able to show why NME methodology shall apply to Vietnam43, but also 
issued a public letter44 clarifying that the producers/exporters from Vietnam 
are not required to provide information in the supplementary questionnaire, 
as is needed from non-market economy country producers/exporters. This 
finding, like most of the other findings, is devoid of the reasoning behind 
why Vietnam has been accorded a ME status. Is it because the finding came 

41 Anti-subsidy investigation concerning imports of continuous cast copper Wire Rods 
from Indonesia, Malaysia, Thailand and Vietnam, F No 6/17/2018-DGAD, (Ministry of 
Commerce and Industry, November 5, 2019) (Final Findings) <http://www.dgtr.gov.in/
sites/default/files/FINAL%20NCV%20FF.pdf>.

42 Anti-Subsidy investigation concerning imports of ‘Fiberboards’ from Indonesia, Malaysia, 
Thailand, Vietnam and Sri Lanka, F. No. 6/17//2019-DGTR, (Ministry of Commerce 
and Industry, November 5, 2019) (Initiation Notification) <http://www.dgtr.gov.in/sites/
default/files/Initiation%20Notification_Fiberboards.pdf>.

43 Anti-dumping investigation on the imports of Aluminium and Zinc coated flat products 
originating in or exported from China PR, Vietnam and Korea RP, (n 32), para 48.

44 Notice to the producers/exporters from Vietnam and other interested parties in the Anti-
dumping investigation on the imports of Aluminium and Zinc coated flat products orig-
inating in or exported from China PR, Vietnam and Korea RP, F No 6/4/2019-DGTR, 
(Ministry of Commerce and Industry, May 3, 2019) (Public Notice) <http://www.dgtr.gov.
in/sites/default/files/Submission%20of%20response%20to%20exporters%27%20ques-
tionnaire%20for%20producers%20and%20exporters%20from%20Vietnam.pdf>.
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after the December 2018 deadline as provided in the Vietnamese Accession 
Protocol or due to some other factor?

To look at this question in the context of previous findings, we see that 
there is only one investigation, in 2010, where the Authority has mentioned 
the existence of a Memorandum of Understanding between India and 
Vietnam. Thus, it becomes vital for the authors to analyse the language of 
the concerned MOU in order to fully comprehend the byzantine methods 
undertaken by the Indian authorities to justify Vietnam’s market economy 
status under the trade remedial investigations.

In late October 2009, India signed an MOU with the Government of the 
Socialist Republic of Viet Nam on the recognition of Vietnam’s full market 
economy status (MES)45. This MOU was signed, taking into consideration 
the requests put forth by the Vietnamese government46 prior to the sign-
ing of the India-ASEAN Free Trade Agreement.47 The MOU in its language 
also recognises the desire of these two nations “to strengthen the long-term 
friendly and cooperative relationship and to develop a healthy and stable 
partnership”.48

Article 2 of this MOU states that:

“India recognises Vietnam as a full market economy and shall not 
apply, from the date of signing of this Memorandum of Understanding, 
paragraph 255 of the Report of the Working Party on the Accession 
of Viet Nam to the World Trade Organization (WTO) in relation to 
trade between India and Viet Nam.”

45 Indian Commerce, ‘Memorandum of Understanding Between The Government of the 
Republic of India and The Government of the Socialist Republic of VietNam on The 
Recognition of Vietnam’s Full Market Economy Status’ (Indian Commerce, 4 January 
2020) <https://commerce.gov.in/writereaddata/trade/MOU_India%20Govt_Socialist_
Republic_of%20_Vietnam.pdf> accessed 5 Jan. 2020.

46 PTI, ‘India grants market economy status to Vietnam’ (The Hindu, 25 October 2009) 
<https://www.thehindu.com/news/national/India-grants-market-economy-status-to-
Vietnam/article16888472.ece> accessed 19 Nov. 2019. 

47 Indian Commerce, ‘Agreement on Trade in Goods under The Framework Agreement on 
Comprehensive Economic Cooperation Between The Republic of India and The Association 
of Southeast Asian Nations’ (Indian Commerce, 13 August 2009) <https://commerce.gov.
in/trade/ASEAN-India%20Trade%20in%20Goods%20Agreement.pdf> accessed 7 Jan. 
2020.

48 Indian Commerce, ‘Memorandum of Understanding Between The Government of The 
Republic of India and The Government of The Socialist Republic of Viet Nam on The 
Recognition of Vietnam’s Full Market Economy Status’ (Indian Commerce, 25 Oct. 
2009) <https://commerce.gov.in/writereaddata/trade/MOU_India%20Govt_Socialist_
Republic_of%20_Vietnam.pdf> accessed 12 Jan. 2020.
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Article 2 provides for the non-application of the provisions in paragraph 
255 of the Vietnamese Accession Protocol to the WTO, which heavily 
focused on the price comparability mechanisms that can be employed during 
the investigations involving exports from Viet Nam. This paragraph war-
rants a breakdown as it provided for the usage of alternative methodologies 
in antidumping proceedings where the reliance is not kept on the Vietnamese 
prices or costs of the industry in Viet Nam. It states that “if the producers 
under investigation cannot clearly show that market economy conditions 
prevail in the industry producing the like product with regard to manufac-
ture, production and sale of that product”49; the importing WTO Member 
may use a methodology that is not based on a strict comparison with domes-
tic price or costs in Viet Nam. Similarly, during the anti-subsidy proceedings 
if there are difficulties in “identifying and measuring the subsidy benefit 
which take into account the possibility that prevailing terms and conditions 
in Viet Nam may not be available as appropriate benchmarks”50. These 
alternative methodologies once adopted are thereby to be notified to the 
Committee on Anti-Dumping Practices and the Committee on Subsidies and 
Countervailing Measures for the concerned anti-dumping and anti-subsidy 
investigations, respectively.51

The aftermath of this MOU’s aim of abolishing NME methodologies 
practised against Vietnamese exports was silently unveiled in the findings of 
the DA in the anti-dumping investigations that followed it. Either the DI itself 
would not make a claim of non-market economy against the Vietnamese 
exporters considering the uncertainty surrounding the legality of this MOU 
or the DA would itself declare Vietnam to be a market economy without 
assiduously examining the criteria mentioned in Paragraph 8 of Annexure I 
of the AD rules. The DA, however, through its findings in the anti-subsidy 
investigations, interestingly and albeit indirectly, agreed to the fact that the 
land rates in Vietnam are distorted because Government of Vietnam is the 
owner of all land in Vietnam and decides the rates of the land52 which dis-
satisfies the criteria under the AD rules. Therefore, it is established that this 
flagrant irregularity in the approaches whilst conducting anti-dumping and 
anti-subsidy investigations against the same country displays the dilemma of 
the authority in conferring the ME status to Vietnam.

49 Para 255 (a) (ii) of the Vietnamese Accession Protocol to the WTO.
50 Para 255 (b) of the Vietnamese Accession Protocol to the WTO.
51 Para 255 (c) of the Vietnamese Accession Protocol to the WTO.
52 Anti-subsidy investigation concerning imports of welded stainless-steel pipes and tubes 

originating in or exported from China PR and Vietnam (n 40) at para 138.
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Iv. legal gaps relatIng to the mou and ad rules 
concernIng market economy status

The much-discussed Paragraph 8 of the Annexure I of the AD Rules also 
manages to complicate the position of the DA with respect to previously 
recognised non-market economies, as subparagraph 4 requires the DA to 
publish the results of its evaluation of the market conditions concerning the 
criteria specified in the subparagraph 3. Such evaluations must be published 
in a public document for a country that is now determined as a market econ-
omy for the purposes of the anti-dumping investigations. It is imperative to 
note here that the DA has not published any such examination(s) for Vietnam 
either pre or post the signing of the MOU and has continued to treat Vietnam 
as a market economy in several investigations without providing any detailed 
reasoning. Therefore, it becomes pertinent to question the binding nature of 
this MOU on India, specifically with reference to Article 2 of this MOU to 
understand whether the Indian authorities are no longer obligated to follow 
the AD rules for NMEs.

In determining the legal importance and binding nature of an MOU 
between two countries, the language used in the MOU and the intention of 
parties become very relevant. The International Court of Justice (‘ICJ’) has 
observed that international agreements may take several forms and be given 
a diversity of names.53 Article 2, paragraph (1)(a) of the Vienna Convention 
on the Law of the Treaties (‘VCLT’), 1969 provides that for the purpose of 
that Convention54, “ ‘treaty’ means an international agreement concluded 
between States in written form and governed by international law, whether 
embodied in a single instrument or in two or more related instruments and 
whatever its particular designation”.

In its Commentary, the International Law Commission recognised that 
MOUs are “undoubtedly international agreements subject to the law of 
treaties”.55 Further, as validated by the VCLT the title of any diplomatic 
document does not determine the legally binding nature. Rather the intent 
of the drafters to conclude an agreement in written form governed by inter-
national law is determinative.56 Thereafter, this principle has been used by 

53 Aegean Sea Continental Shelf Judgement, ICJ Reports 1978, p 3 at para 96. 
54 Report of the International Law Commission to the General Assembly, [1966] 2 YB Int’l L. 

Comm’n 188, UN Doc. A/CN.4/SER.A/1966/Add. <https://legal.un.org/ilc/texts/instru-
ments/english/conventions/1_1_1969.pdf>.

55 Report of the International Law Commission to the General Assembly, [1966] 2 YB Int’l L. 
Comm’n 188, UN Doc. A/CN.4/SER.A/1966/Add.

56 John H. McNeil, ‘International Agreements: Recent US-UK concerning the Memorandum 
of Understanding’ (1994), 88(4) AMJIL 823
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international courts and forums to adjudicate on the binding nature of the 
international agreements which are similar to MOUs.

For instance, in the Aegean Sea Continental Shelf case, the ICJ referred 
to a joint communiqué and held that there is no rule in international law 
which might preclude a joint communiqué from constituting an interna-
tional agreement to submit a dispute to arbitration or judicial settlement.57 
The court also emphasised that in order to ascertain whether an agreement 
has been concluded, “the Court must have regard above all to its actual 
terms and to particular circumstances in which it was drawn up.”58 In the 
Maritime Delimitation and Territorial Questions case, the legality of two 
documents was under contention, Exchange of Letters of 1987 and Doha 
Minutes 1990. Emphasising upon the form and content of the document, 
the Court held that the Doha Minutes was not merely a summary record-
ing of the meeting, but a document enumerating the commitments to which 
both parties had consented. The Court referred to the Doha Minutes and 
observed that they not only give an account of agreement and disagreement 
between the parties but enumerate the commitments the parties consented 
to.59 These Minutes were ruled to be creating rights and obligations in inter-
national law for the parties.60 Although these cases were not with respect to 
an MOU, they throw some light on the ICJ’s interpretation of legally binding 
documents.

After analysing the language of the MOU between India and Vietnam, 
the authors are of the opinion that the language per se shows the intention of 
the parties to place an obligation primarily on India. Article 2 of the MOU 
declares that India recognises Vietnam as a full market economy, and it shall 
not apply Paragraph 255 of the Vietnamese Accession Protocol in relation 
to the trade between India and Vietnam. Hence, with this clear intent from 
the text, the MOU becomes an international agreement between the two 
countries. However, the appropriate forum to adjudicate the violations of 
this MOU is beyond the scope of this comment.

Furthermore, it was interesting to note that the People’s Republic of China 
has a history proactively engaging in the practice of signing such MOUs with 
other WTO members.61 While China considers these MOUs to be binding, 
the language and therefore, the commitment differ from country to country. 

57 Aegean Sea Continental Shelf Judgement, ICJ Reports 1978, at para 96.
58 Ibid, at para 96.
59 Maritime Delimitation and Territorial Questions between Qatar and Bahrain Jurisdiction 

and Admissibility, Judgement, ICJ Reports 1994, p 112 at para 25.
60 Ibid.
61 Laura Puccio, Granting Market Economy Status to China: An analysis of WTO 

law and of selected WTO members’ policy, European Parliamentary Research 
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Some MOUs clearly prohibit the application of provisions from the relevant 
Accession Protocol providing for the usage of alternative methodologies for 
determination of normal value,62, while others only required a non-discrim-
ination treatment and are interpreted as a mere political statement.63 The 
legality of these MOUs nonetheless have differed across jurisdictions.64

v. conclusIon

The muddled position that the Designated Authority has undertaken whilst 
carrying out anti-dumping and anti-subsidy investigations indubitably 
demonstrates the predicament that it has faced in failing to successfully 
establish the status of Viet Nam as a full market economy, especially after 
signing of the MOU between India and Viet Nam.

The DA has failed to undertake any detailed examination of Viet Nam, for 
past one decade, in accordance with the criteria mentioned in the AD Rules 
Annexure I. The authority has also not given any comprehensive reasoning 
in its findings to justify its position of continuing to hold Vietnamese produc-
ers to be operating under market economy conditions, apart from relying on 
the market economy treatment questionnaire, which is also not made public, 
consequently barring the interested parties’ right to scrutinise such an assess-
ment. The latest finding of the DA in the Aluminium and Zinc Coated Flat 
Products65, has also not stated the reasons on which the ME status has been 
maintained for Vietnam. Therefore, in the opinion of the authors, it is fair to 
conclude that the perfunctory approach taken by the DA in its anti-dumping 
findings were designed exclusively with an aim to fulfil the obligations that 

Service, November, 2015 <https://www.europarl.europa.eu/thinktank/en/document.
html?reference=EPRS_IDA(2015)571325>

62 S 15 of China’s Protocol of Accession to the WTO provides for the usage of alternative 
methodologies for determination of normal value much like the para 255 of the Vietnamese 
Accession Protocol to the WTO. The MOUs which clearly prohibited the usage of s 15 of 
the Chinese Accession Protocol are Memorandum of Understanding on launching negoti-
ations of China-Costa Rica Free Trade Agreement between the Ministry of Commerce of 
the People’s Republic of China and the Ministry of Foreign Trade of the Republic of Costa 
Rica, November 2008; and Memorándum de Entendimiento sobre el Fortalecimiento 
de las Relaciones Económicas y comerciales entre el Ministerio de Comercio Exterior y 
Turismo de la República del Perú y del Ministerio de Comercio de la República Popular 
de China, September 2007.

63 Adam Thomson, ‘Argentina recognizes China as Market economy’, Financial 
Times, (Buenos Aires, Nov. 19, 2004) <https://www.ft.com/content/7d28587e-39bf- 
11d9-b822-00000e2511c8>.

64 These countries include Australia, Brazil, Argentina, Costa Rica, South Africa, Norway, 
Switzerland, South Korea, Peru, Chile and ASEAN. See also, Puccio (n 61).

65 Anti-dumping investigation on the imports of Aluminium and Zinc coated flat products 
originating in or exported from China PR, Vietnam and Korea RP, (n 32)
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India has undertaken in the MOU as a nearly comprehensive examination 
of the market conditions, which was witnessed in the anti-subsidy inves-
tigations, would eventually end up raising some uncomfortable questions 
that the DA is not willing to address under the current political pressure of 
strengthening the economic ties with the ASEAN members.

The authors are cognizant of the fact that such woolly determinations by 
the DA in the light of a binding MOU are eventually leading to a situation 
wherein a detailed sectoral analysis is being avoided – something that might 
have helped the Authority in determining the presence of a particular market 
situation for each industry in Vietnam. Therefore, this paper tries to suggest 
two possible solutions to the problem.

The first proposition to address and counter such legislative gaps would 
always be through forward-looking amendments to the domestic legislations. 
Such amendments can be to the effect of providing the Designated Authority 
with enough discretion under the AD Rules to decide on the nature of a mar-
ket economy on a case to case basis, with no definitive countries to be treated 
as market or non-market economies.

Secondly, as authors have already acknowledged the political motive 
behind recognising other WTO Members as market economies, an alterna-
tive solution to the former proposition could be that the DGTR may want 
to consider publishing the market economy status reports -like the European 
Union66, particularly for the Members that have either requested for such 
graduation to market economy status or are the major exporters in key 
industries of India.

66 Commission staff working document on preliminary assessment of the Socialist Republic 
of Vietnam’s request for graduation to market economy status in trade defence investiga-
tions, SEC (2010) 122 final, 5 Feb. 2010.
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