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Abstract The General Agreement on Trade and Services 1994 
(GATS) strikes a balance between liberalizing the trade in 
services among the Members of the World Trade Organisation 
(WTO), while granting a considerable margin of discretion to the 
Members in the manner in which they choose to discharge their 
obligations. One of the most crucial obligations contained therein 
is that of National Treatment – which prohibits discrimination 
between foreign and domestic services. The bare text of the 
provision has however created more confusion rather than given 
clarity – particularly in light of the advent of new technology 
not envisaged at the time of its enactment. When presented with 
disputes regarding the applicability of this obligation, WTO 
adjudicating bodies have attempted to devise various tests and 
thresholds to outline the instances of its breach. This paper culls 
out the specific lacunae in the provision, analyses its relationship 
with other Articles of the GATS, and suggests approaches towards 
a more determinative assessment of its breach.
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i. inTroducTion

The General Agreement on Trade in Services 1994 (hereinafter GATS) has 
been categorised into three parts – the general obligations, the annexes that 
pertain to rules for specific sectors, and each member countries’ specific 
commitments. This last category includes the obligations concerning market 
access, the most-favoured-nation principle, and that of national treatment. 
While these constitute the cornerstone principles of the General Agreement 
on Trade and Tariffs (hereinafter GATT), they have been reduced to a highly 
flexible and optional requirement under the GATS regime. For these prin-
ciples to apply in the context of GATS, the extent of market liberalisation 
(or lack thereof) of a given service must be specified by the member within 
the relevant Schedule of their commitment - such categorisation is left to 
the unchecked discretion of each member. A member can thus even opt out 
of making any commitment to these obligations if they so desire, and the 
diagnosis of a breach comes into play only where any commitment is found 
to have been made.

In this paper, the author shall analyse the scope of the national treatment 
obligation under GATS. This basic principle is found in all three WTO trea-
ties (namely, GATS, GATT, and The Agreement on Trade-Related Aspects 
of Intellectual Property Rights or TRIPS) and it prohibits discrimination 
between foreign and domestically produced goods or services. The nature 
and extent of this obligation, however, differs among the different treaties. 
The analysis of Article XVII of the GATS, that is, the principle of national 
treatment, shall be done bearing in mind the complications occurring 
within the language employed in the Article itself, the jurisprudence, and 
tests that have been created by the adjudicatory bodies of the World Trade 
Organisation (WTO), as well as its confusing relationship with other provi-
sions of the GATS – such as, the commitment for providing market access.

The discrepancies occurring with this principle will thus be addressed in 
three parts. Firstly, the differences and similarities between the principle of 
national treatment as it occurs in the GATT and the GATS shall be noted, 
in particular with respect to the means of assessing its breach. Drawing a 
parallel between the nature of this obligation in the two treaties is relevant, 
as the adjudicatory bodies often attempt to conflate the standards which, as 
we shall see, could prove to be problematic.

Secondly, the bare text of Article XVII will be studied, and the interpre-
tations of the key terms and ambiguities arising therefrom shall be analysed. 
These definitional shortcomings will be exhaustively discussed in the context 
of the various decisions of the WTO Appellate Body as well as the Panel, 
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which have all attempted to devise several tests for determining a breach of 
this obligation.

Thirdly, the complex and abstruse relationship between the national 
treatment and market access principles will be studied. While a clear distinc-
tion exists with respect to products, in the case of intangible services open 
and non-discriminatory access to the market is very closely linked to and is 
arguably a sub-set of the obligation of providing no less favourable treatment 
to foreign services and service providers. By creating two different obliga-
tions in the GATS and requiring separate and distinct Scheduling, member 
countries might and have misused this overlap and avoided their obligations 
altogether. This discussion will specifically be studied in the context of the 
China-Electronic Payment Services dispute where the hierarchy of its mar-
ket access obligation vis-à-vis its national treatment obligation came into 
question. In this context, the paper shall also consider alternatives that may 
be adopted within the existing regime.

ii. differences in naTional TreaTmenT: gaTT and 
gaTs

Before proceeding to a more focussed analysis of the scope of this provision, 
it would be prudent to note the crucial points of difference in the national 
treatment obligation between the GATT and GATS. While in both treaties 
this obligation has the same intention of inhibiting discriminatory measures 
between domestic and foreign players in the market, there are fourpivotal 
ways in which they differ – both in terms of their specific goals as well as in 
the structure of the provisions.

First, a closer look at the underlying objectives of the respective treaties 
would reveal that one of the central concerns under the GATT is to pro-
tect tariff concessions.877 As opposed to this, the GATS is concerned with 
services, which, as evinced by the four different modes of supply, are not 
necessarily subject to such border measures.878 Article XVII of the GATS 
creates no distinction between internal and border measures – it extends to 
all restrictions that differentiate between foreign and domestic services or 
service suppliers. GATS does not, therefore, makes a distinction between tax 

877 Nicolas F. Diebold, Non-Discrimination in International Trade in Services: ‘Likeness’ in 
WTO/GATS (Cambridge University Press, 2010) 531.

878 Mahfud Mahfud, “The Discrimination under the Principle of National Treatment under 
the GATT and the GATS: De Facto or De Jure Discrimination” (2014) 11(4) Indonesian 
Journal of International Law 537, 539 <http://ijil.ui.ac.id/index.php/home/article/
view/521/pdf_406> accessed 19 January 2021.
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and other regulatory restrictions. The Secretariat of the WTO has described 
the GATS national treatment as indicative of “the absence of all discrimina-
tory measures that may modify the conditions of competition to the detri-
ment of foreign services or service suppliers”.879

GATS neither makes a distinction between the different measures, such 
as taxes and regulatory measures nor does it establish any threshold for less 
favourable treatment (for example, ‘de minimis taxes’ and ‘dissimilar tax-
es’).880 Au contraire, Article XVII accords it a broader scope by using the 
phrase ‘all measures affecting the supply of services’, which includes taxes, 
regulations, and other measures such as subsidies, that have been excluded 
by the GATT. While the GATS shifts the understanding of national treat-
ment and what constitutes discrimination to a far broader platform of appre-
ciation, this also creates excessive ambiguity about which measures would 
or would not fall within its ambit. Take, for example, real estate services 
– it may be possible that a given measure requires one to possess a license 
to practice in the relevant country. However, the requirements to receive 
a realtor license might vary from country to country, with corresponding 
degrees of ease (or lack thereof) in obtaining the same. In such situations, the 
question of whether such a measure would be covered by the scope of this 
provision could be open to debate.

Second, the nature of this principle is far stronger in Article III of the 
GATT where it imposes a mandatory and foundational obligation on all 
states. On the contrary, in the GATS it has been included within Chapter 
III – namely, the ‘specific commitments’ of the members which are optional, 
as opposed to their mandatory commitments. Specific commitments include 
those concerning market access and national treatment. This operates such 
that each member may in their Schedule inscribe the nature of their commit-
ment. The commitment may be unbound (implying a completely restricted 
market access or national treatment obligation), none (implying a completely 
free market access or national treatment obligation), or a middle ground 
between the two, where only certain aspects may be subject to limitations 
or conditions. Furthermore, these specifications may be made separately for 
each of the four modes of supply. In this sense, the GATS accords a vast 
amount of discretion and flexibility to States in choosing to discharge this 
obligation and the manner in which they wish to do so.

879 Laurel S. Terry, Revised Handbook about the GATS General Agreement on Trade in 
Services for International Bar Association Member Bars (International Bar Association, 
2013).

880 Diebold supra note 878, 119.
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The negotiating history reflects the underlying cause for this distinction. 
At the Uruguay Round of negotiations on the trade in services, the develop-
ing countries, in particular, were insistent for the obligation to be optional. 
Peru’s stance is illustrative of the position taken by developing countries 
where it stated that “national treatment could be interpreted as an objective 
to be attained in the short, medium, and long-term, sector by sector, activity 
by activity, depending on the coverage and the commitments deriving from 
the final framework agreement.”881 This “bottom-up” approach thus allows 
the developing countries to protect their domestic services and service sup-
pliers.882 However, in practice, it appears that the developed countries take 
equal advantage of this flexibility as they liberally limit the scope of their 
obligations. This manner of application thus acts contrary to the aim of 
protecting developing countries as it fails to create a level playing field. One 
solution to this misuse could be to limit the right of developed countries to 
use the ‘unbound’ exception. At present, nearly 28 members have pledged 
to relax their market access conditions.883 However, such commitments con-
tinue to remain purely voluntary in nature and have failed to garner much 
confidence in creating a more equal system under the GATS.

Third, the interpretation of ‘likeness’ and its corresponding tests vary 
between the two texts. Whether the products or services in question, as the 
case may be, are ‘like’, or similar to one another, becomes a prerequisite to 
determining whether a member has breached its national treatment obliga-
tion. The primary distinction in tests developed for the two treaties stems 
from the difference in their scope – while GATT is concerned with ‘like 
products’, i.e., tangible goods, GATS relates to the trade-in ‘like services 
or service suppliers’, which are intangible in nature. In the former case, the 
product in question has comparable physical characteristics while in the lat-
ter case the comparison of ‘likeness’ becomes murkier owing to the indefinite 
nature of a service. The question that follows is whether, in light of these dif-
ferences, the same test for ‘likeness’ that has evolved in GATT jurisprudence 
may be applied to GATS disputes. If yes, to what extent would it require 
modification?

Some scholars argue that since both Article III of the GATT and Article 
XVII of the GATS contain the terms ‘likeness’ along with ‘treatment no 

881 Group of Negotiations on Services, Note on the Meeting of 17-21 July 1989, J 205, 
(MTN.GNS/24 1989) <https://www.wto.org/gatt_docs/English/SULPDF/92090091.pdf> 
accessed 20 January 2021.

882 Wei Wang, “On the Relationship Between Market Access and National Treatment Under 
the GATS” (2012) 46 Int’l Law. 1045, 1047 <https://core.ac.uk/download/pdf/216908678.
pdf> accessed 19 Jan 2021.

883 WTO Ministerial Conference, Doha, “Briefing Notes” (2001) <https://www.wto.org/eng-
lish/thewto_e/minist_e/min01_e/brief_e/brief03_e.htm> accessed 1 Apr 2021.
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less favourable’, the intention would have been to interpret both in the 
same manner by applying the same tests.884 However, this appears to be 
a myopic understanding of the provisions, as the assumption is arrived at 
using a low and unjustified threshold, without addressing their several differ-
ences. Cossy, who is a legal theorist and Counsellor at the WTO, rejects such 
categorisation and adopts a more nuanced approach that acknowledges these 
differences.885 She does so by looking at the tests that have evolved in the 
GATT jurisprudence and case law and then notes the inadequacies that arise 
if they were to be extrapolated to situations applicable to the GATS. Let’s 
take, for example, the ‘four criteria’ test employed under GATT and examine 
how the same would operate within the GATS framework.886 According to 
the test under GATT, four general criteria are to be looked into while deter-
mining likeness: one, the properties, nature, and qualities of the products; 
two, the end-uses of the products; three, consumers’ tastes and habits, and 
perceptions and behaviour qua the products; and four, the tariffs classifica-
tion of the products.887

If one were to apply this to the GATS framework, while the end-uses and 
consumer preferences could be applied with respect to services, it would be 
difficult to make such a determination with respect to service suppliers. The 
Appellate Body also enunciated the metaphor of an accordion to reflect the 
flexibility of ‘likeness’ in different provisions under the WTO Agreements.888 
Thus, it is clear that an identical approach under both treaties would not be 
an efficacious solution. What this appropriate test for likeness under GATS is 
shall be further elaborated upon in the hereunder, particularly in the context 

884 Mahfud supra note 879, 553.
885 Mireille Cossy, “Some thoughts on the concept of ‘likeness’ in the GATS”, in GATS and 

the Regulation of International Trade in Services (Marion Panizzon eds., 2008) 331; See 
also Aditya Mattoo, “National treatment in the GATS: Corner-stone or Pandora’s Box” 
(1997) WTO Staff Working Paper, No. TISD-96-02, 112 <https://www.econstor.eu/bit-
stream/10419/90676/2/773883193.pdf > accessed 23 January 2021.

886 “Border Tax Adjustments”, Report of the Working Party, (BISD/18 1970) 97-109 <https://
www.worldtradelaw.net/reports/gattpanels/bordertax.pdf.download> accessed 20 January 
2021. These four criteria were laid down in the Report of the Working Party on Border Tax 
Adjustments and they included: the product’s end uses in a given market, the consumers’ 
tastes, preferences and habits (on a country-by-country basis), the product’s properties, 
nature and quality; See also WTO, Appellate Body Report, European Community – 
Measures Affecting Asbestos and Products Containing Asbestos (WT/DS135/AB/R 2001) 
101 <https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&-
CatalogueIdList=1236&CurrentCatalogueIdIndex=0&FullTextHash=> accessed 22 
January 2021.

887 EC-Asbestos, Id.
888 WTO, Appellate Body Report, Japan — Taxes on Alcoholic Beverages (Oct. 4, 1996) 

WT/DS8/AB/R 57 <https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.
aspx?language=E&CatalogueIdList=32900&CurrentCata logueId Index= 0&-
FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpan-
ishRecord=True> accessed 28 January 2021.
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of the EC-Bananas III dispute.889 An extension of this argument is that 
Article XVII GATS only contains the standard of ‘likeness’ as opposed to 
the GATT which refers to ‘directly competitive or substitutable’ products as 
well.

Fourth, the crux of discrimination under the GATS rests on a de facto 
test of the general market conditions, with lesser emphasis on the ‘likeness’ 
criteria and more on the ‘less favourable treatment’ aspect. This is evinced 
through paragraphs 2 and 3 of the Article that go into detail on the criteria 
to be considered for such determination. On the one hand, while the inter-
pretation of Article III: 2 by the Appellate Body recognises that a de facto 
analysis may be undertaken to determine breach of the national treatment 
obligation, the focus of the text itself is on the de jure discrimination.890 The 
de facto determination here focuses more on the analysis with respect to the 
product’s ‘likeness’ or it being ‘directly competitive or substitutable’.891 Since 
the GATS has not provided any clear definition of what constitutes de facto 
discrimination, various conflicting and competing tests have been proposed 
by scholars to resolve this lacuna.892 The next section will elaborate on these 
proposed tests in greater detail in the next section.

Thus, we note that while the underlying principle and objective of the 
national treatment obligation under both treaties is the same, there are 
fundamental differences in their form and potentially the application. 
Unfortunately, the dearth of cases adjudicated with respect to GATS and 
Article XVII leave room for many unanswered questions regarding the spe-
cific differences between the two, and the potential of applying the Article 
III: 2 tests and jurisprudence to the GATS. The next section aims to bet-
ter understand the nuances of Article XVII and the several interpretational 
problems that arise from it.

iii. definiTional ambiguiTies in arTicle xVii

As we have noted, national treatment has been placed in Chapter III of the 
GATS, under the heading ‘Specific Commitments’. This implies an inherent 

889 WTO, Panel Report, European Communities — Regime for the Importation, Sale and 
Distribution of Bananas (WT/DS27/R/USA 1997) <https://www.wto.org/english/tratop_e/
dispu_e/cases_e/ds27_e.htm> accessed 28 January 2021.

890 Japan - Alcoholic Beverages supra note 889 107.
891 Diebold supra note 878, 11.7
892 Gilles Muller, “National Treatment and the GATS: Lessons from Jurisprudence” 

(2016) 50(5) J. of World Trade 819, 836 <https://kluwerlawonline.com/journalarticle/
Journal+of+World+Trade/50.5/TRAD2016033> accessed 4 Apr 2021.
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element of unpredictability and lack of uniformity among members in dis-
charging their obligations under the Convention. Adding to this existing 
uncertainty is the imprecise and ambiguous nature of Article XVII itself. 
While in part this is due to the limited WTO jurisprudence commenting on 
these provisions, it is largely due to the inherently problematic wording of 
several key terms. In this section, the author will explore the three key ele-
ments of this Article.

As per sub-clause 1, for a country to violate this principle the following 
four criteria are to be satisfied: one, the concerned service sector must be 
specified in the Schedule; two, it must affect the supply of services in the 
concerned sector; three, less favourable treatment must be accorded to the 
foreign services; and four, the services in question must be ‘like’ services.893 
Sub-clause 2 then states that to meet the conditions set out in the preceding 
paragraph, the member must provide either formally identical or different 
treatment to foreign players, as it accords to its own like services and service 
suppliers. Finally, sub-clause 3 cautions that the analysis of such violation 
shall not merely be on a de jure test, but also a de facto one, as the effect of 
any measure on the competition becomes the primary point of consideration.

The GATS, however, provides no guidance as to how such determination 
is to be made, and as we shall see, this subjective analysis holds the potential 
of an unfair assessment.

A. Scheduling

The concept of Scheduling under the GATS is exponentially different from 
what is understood by the Scheduling of Concessions under the GATT. The 
Special Commitments under the GATS are optional in nature, and therefore 
require a member to categorically specify their commitment (or lack thereof) 
to the relevant mode of supply of service. As mentioned in the previous part, 
members can define their commitments as “None” or “no limitations”, 
“Unbound”, or a “middle ground”, where certain limitations are set out.894 
There may also be situations where no commitment is possible.895

The WTO and United Nations have also come out with certain documents 
to assist the States with their respective Schedule of Commitments. These are 
of two types – one, documents that help classify the sectors and sub-sectors 

893 GATS: General Agreement on Trade in Services, Marrakesh Agreement Establishing the 
World Trade Organization (15 April 1994) Article XVII, 1869 U.N.T.S. 183, 33 I.L.M. 
1167.

894 Aditya Mattoo supra note 886, 105.
895 Aditya Mattoo supra note 886, 106.
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into the relevant categories, and two, more general guidelines on the oper-
ation of Scheduling. The former type consists of two main instruments, 
namely the Services Sectoral Classification (SSC) List issued by the WTO 
Secretariat in 1991 (also referred to as W/120) and the UN Central Product 
Classification (CPC) as revised in 2015 category.896 The latter contains the 
different Scheduling Guidelines that are a more comprehensive and elaborate 
series of documents intended to aid in the planning of offers, requests, and 
national schedules of specific commitments.897 It aims to clarify the manner 
in which the specific commitments should be constructed in the schedules to 
effect greater clarity.898

The system of Schedules under the GATS is evidently critical in the effec-
tive discharge of these specific commitments. While the CPC’s latest version 
issued in 2015 has vastly expanded the scope from its initial draft, there 
needs to be an exponential improvement to be as precise as the Harmonised 
System. It may be noted that a service can only be classified under one cat-
egory. As new services emerge due to technological innovations, questions 
are raised whether the dated WTO regime can adequately account for all 
such innovations. For example, ‘social media’ could fall under both data 
processing services and electronic message and information services. Greater 
specificity in guidelines of classification will thus play a significant role as we 
move forward.

It may also be noted that members are increasingly phrasing a caveat to 
their commitments by excluding “new services” from its scope, that is, ser-
vices that do not exist at the time of issuing their commitments. With disrup-
tive technological advancements, a common question that arises is whether 
the WTO regime is equipped to regulate new services that might be created. 
The Committee on Specific Commitments has shed some light on this issue 
by stating that new services would have to be genuinely different, including 

896 WTO, Services Sectoral Classification List (MTN.GNS/W/120 1991) <https://www.wto.
org/english/tratop_e/serv_e/serv_sectors_e.htm> accessed 3 April 2021. This List classi-
fies services into the following twelve sectors (that are further divided into 155 sub-sec-
tors): Business, Communication, Construction and Related Engineering, Distribution, 
Education, Financial, Health and Social Services, Tourism and Travel, Recreational, 
Cultural, and Sporting, Transport, Other Services Not Included Elsewhere.

897 United Nations, Statistical Papers: Central Product Classification (ST/ESA/STAT/
SER.M/77/Ver.2.1 2015) <https://unstats.un.org/unsd/classifications/unsdclassifications/
cpcv21.pdf> accessed 4 April 2021. The provisional draft of this document was released in 
1991.

898 WTO, Trade in Services, Guidelines for the Scheduling of Specific Commitments Under the 
General Agreement on Trade In Services (GATS) (Annex. 1, S/L/92 2021) <https://www.
wto.org/english/tratop_e/serv_e/sl92.doc> accessed 1 April 2021 There were two versions 
prior to this issued in 1993 and 1997.
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a new process of delivery.899 It has been argued that the W/120 is compre-
hensive to subsume the seemingly “new” services that have emerged in the 
past few decades.900 It is important to be liberal in interpreting such new 
services within the existing structure, as a restricted interpretation would 
assist in excluding new services, a gap that is likely to be exploited by more 
developed countries.

The lack of specificity leaves open even the question of whether certain 
online businesses or businesses to which an online platform may be ancillary, 
could be termed as a “good” (under the GATT) or “service” (under GATS). 
Take for example Bitcoin, which is an online or “crypto” currency gener-
ated and exchanged between users via blockchain technology. Such tech-
nology does away with third-party intermediaries who would otherwise be 
involved in such a financial transaction. One can argue that Bitcoins classify 
as “goods” as the process creates an end-product that has certain inherent 
value to the user. Others argue there is no underlying asset that is backed by 
a formal banking institution and could thus at best amount to virtual mon-
ey.901 However, one could also make a compelling argument that the process 
of generating such a currency is a service in itself, and is subsumed within 
the definition of “production, distribution, marketing, sale, and delivery.”902

Presently, countries have adopted entirely different policies with respect 
to such crypto-currencies – while some have banned them entirely, others 
have attempted to regulate the sector. For example, Ecuador has imposed 
a blanket ban on all crypto-currency due to the recent implementation of 
a State-owned electronic money system. In the 1998 revision to its com-
mitments, under the heading “financial services”, Ecuador has stated that 
the commitments made therein “do not include new services that may arise 
in the future in the field of insurance services, banking services, and other 

899 WTO Committee on Specific Commitments Report of the Meeting held on 18 September 
2014, (S/CSC/M/71 2014) para 1.2 <https://docs.wto.org/dol2fe/Pages/FE_Search/
FE_S_S009-DP.aspx?language=E&CatalogueIdList=127778,126905,126913,126849,1
25115&CurrentCatalogueIdIndex=0&FullTextHash=&HasEnglishRecord=True&Has-
FrenchRecord=True&HasSpanishRecord=True> accessed 29 March 2021.

900 Ines Willemyns, “GATS Classification of Digital Services – Does ‘The Cloud’ Have a Silver 
Lining?” (2019) 53(1) Jour of World Trade 59 <https://kluwerlawonline.com/journalarti-
cle/Journal+of+World+Trade/53.1/TRAD2019003> Accessed 20 Apr 2021.

901 Arvin Kristopher Razon, “Liberalising Blockchain: An Application of the GATS Digital 
Trade Framework” (2019) 20 MJIL 125 <https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_id=3440436> accessed 23 January 2021.

902 Ibid.
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financial services.”903 However, Ecuador’s restrictions to the sector are oth-
erwise marked by “None”, except for the presence of natural persons.904

As we shall subsequently observe, the language employed in Article XVII 
creates room for multiple interpretations, particularly concerning “likeness” 
and thus the need for comprehensive documents on classification is accen-
tuated. The efficient functioning of the GATS rests on a higher degree of 
predictability from the system, which is, unfortunately lacking at present.

B. Likeness

The concept of likeness under the GATS is a highly debated academic issue, 
with several scholarly opinions regarding what the appropriate test ought to 
be. In the previous section, we have already noted the potential differences 
between the analysis of likeness under the GATT and GATS, in light of 
which it would be imprudent to directly transpose the determination under 
the GATT to the GATS.

In 1997, the Appellate Body’s EC-Bananas III Panel addressed this ques-
tion but was unable to define a cogent test.905 It simply accepted that the 
domestic and foreign services and service suppliers were like in the given case, 
without delving into the reasoning that led to such a conclusion.906 Instead, 
unclear references were made qua the “nature” and “characteristics” of the 
services in question, and this too was done primarily in the context of the 
Most-Favoured Nation claim under Article II:1.907 Notably, the Panel found 
that the only point of difference is with respect to the origin, thus nodding 
to the jurisprudence under the GATT that presumption of likeness may arise 
when the only distinction is based on origin. This decision was upheld by the 
Appellate Body.908 In light of this, one could interpret this to mean that all 

903 See Ecuador, Schedule of Specific CommitmentsSupplement 2 (GATS/SC/98/Suppl.21998) 
<https://docplayer.net /16548344-Gats-sc-98-suppl-2-26-february-1998-ecuador-
schedule-of-specific-commitments-supplement-2-this-schedule-is-authentic-in-spanish-
only.html> accessed 28 January 2021.

904 Ibid.
905 WTO, Appellate Body Report, European Communities - Regime for the Importation, Sale 

and Distribution of Bananas, European Communities v. Ecuador and Others (WT/DS27/
AB/R 1997) <https://www.wto.org/english/tratop_e/dispu_e/27abrw_e.doc> accessed 28 
January 2021.

906 Cossy supra note 886, 330.
907 Nicolas F. Diebold, “Standards of Non-Discrimination in International Economic Law” 

(2011) 60 ICLQ 831, 838 <https://heinonline.org/HOL/LandingPage?handle=hein.jour-
nals/incolq60&div=52&id=&page=> accessed 25 January 2021.

908 WTO, Appellate Body Report, Argentina - Financial Services Panama v. Argentina (WT/
DS453/AB/R ITL 2016) 161 <https://www.wto.org/english/tratop_e/dispu_e/453abr_e.
pdf> accessed 25 January 2021.
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factors other than the origin must be exactly similar and that this case sets a 
high threshold for likeness, closer to the four-criteria test under the GATS.

An attempt was made once again in the 2005 US-Gambling dispute to 
evolve a test for likeness.909 The analysis was focused on the physical charac-
teristics and nature of the gambling sector in question to ascertain whether 
the service and service suppliers are like. The arguments, in this case, were 
formed along the lines of the four-criteria test.910 In order to determine 
whether service suppliers are like, some scholars suggest the use of criteria 
such as skill-set, employee base, assets, know-how, and technology.911

In China–Publications and Audiovisual Products (2009), the Panel 
returned to the EC Bananas-III reasoning and concluded that when the ori-
gin is the only differing factor with respect to domestic service suppliers and 
foreign suppliers, the requirement of “like service suppliers” is automatically 
met.912 The only condition attached is that the domestic and foreign suppliers 
must necessarily be the same in all significant respects, other than in their 
origin.

The Panel and Appellate Body were finally presented with an opportu-
nity to conclusively devise a test for likeness in the context of the National 
Treatment obligation in the 2016 Argentina-Financial Services dispute 
regarding an alleged non-cooperation policy for tax transparency purposes. 
The Appellate Body followed the jurisprudence laid down in EC- Bananas 
III and in China–Publications and Audiovisual Products and held that the 
presumption of likeness comes into play when the measures in question are 
exclusively based on the country of origin.913 Argentina had also raised a 
significant question in its pleadings – can the same test of likeness under 
Article II:1 be applied for Article XVIII:1? The Appellate Body found that 

909 WTO, Appellate Body Report, United States – Measures Affecting the Cross-Border Supply 
of Gambling and Betting Services (WT/DS285/AB/R 10.003 2005) <https://www.wto.org/
english/tratop_e/dispu_e/cases_e/ds285_e.htm> accessed 29 January 2021.

910 Joost Pauwelyn, “The Unbearable Lightness of Likeness”, in GATS and the Regulation of 
International Trade in Services (Marion Panizzon eds., 2008) 363.

911 W. Zdouc, “WTO Dispute Settlement Practice Relating to the GATS” (1999) 2 Jour. Intl. 
Eco. L. 340 <https://econpapers.repec.org/article/oupjieclw/v_3a2_3ay_3a1999_3ai_3a2
_3ap_3a295-346.htm> accessed 23 January 2021.

912 WTO, Appellate Body Report, China — Measures Affecting Trading Rights and 
Distribution Services for Certain Publications and Audiovisual Entertainment Products 
(WT/DS363/R 2009) <https://www.wto.org/english/tratop_e/dispu_e/363abr_e.pdf> 
accessed 25 January 2021.

913 Ibid. It is interesting to note that in its application, the Appellate Body found that the Panel 
had failed to arrive at a determination of whether there were any “other factors” due to 
which the measure was imposed. This analysis was made in the context of Art. II:1 of the 
GATS.
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since both provisions are concerned with the competitive opportunities of 
like services and service suppliers, the test for likeness ought to be the same.

I argue that the Appellate Body ought not to have transposed the same 
analysis, as Article II:1 would require an analysis of the likeness between 
the members whose tax regimes are cooperative and those that are uncoop-
erative, whereas, under Article XVII:1, the focus of the comparison ought 
to have been only between such Members who are uncooperative. The 
Appellate Body failed to take into consideration such nuances when pre-
scribing its standard. However, recently in EU-Energy Package, the Panel 
has also nodded to the Argentina-Financial Services approach by directly 
transposing the likeness analysis for Article II to Article XVII.914

Next, the Appellate Body looked into the appropriate test for likeness 
under these provisions. At the outset of its analysis, the Appellate Body states 
that the determination of likeness under GATT rests on a different footing.915 
However, most curiously, in the paragraphs proceeding this observation, the 
Appellate Body notes the significance of the four-criteria test laid down in 
EC-Asbestos, and goes on to hold that:

“As we have set out above, we consider that the analysis of “like-
ness” serves the same purpose in the context of both trade in goods 
and trade in services, namely, to determine whether the products or 
services and service suppliers, respectively, are in a competitive rela-
tionship with each other.”

Then, when it appears that this is the final test adopted by the Appellate 
Body, it further states:

“…the analysis of “likeness” of services and service suppliers may 
require additional considerations of whether or how this analysis is 
affected by the mode(s) of service supply...”

In conclusion, the Appellate Body appears to be to saying a lot, but finally 
says nothing at all. In fact, after the constant back-and-forth in its rationale 
as to what the test ought to be, the Appellate Body completely evades its 
duty to either devise any coherent test or even determine whether the meas-
ures in question satisfy the test of likeness, whatever that might be. This 
sets a dangerous precedent, as it leaves members at the mercy of whichever 

914 WTO, Panel Report, European Union and its Member States – Certain Measures Relating 
to the Energy Sector (WT/DS476/R 2018) <https://www.wto.org/english/tratop_e/dis-
pu_e/476r_e.pdf> accessed 5 April 2021.

915 China-Audiovisual supra note 913.
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“additional requirements” the adjudicatory body at a given time might con-
sider appropriate.

Interestingly, when one looks at the drafting history of the GATS, it reveals 
that the phrase “like services and service supplier” was originally preceded 
by “same market” and “like circumstances”.916 The reference to the market-
place is indicative of the fact that the drafters had a more economic and mar-
ket-based comparison in mind, rather than a strict comparison based on the 
services and suppliers themselves. While it is unclear why they finally chose 
to go with “like services”, two reasons for this may be the fact that a general 
marketplace comparison would entail too broad an analysis, or simply to 
maintain basic linguistic consistency between the WTO Agreements.917

This approach, which focuses more on the marketplace similarity than the 
services itself also appears to be more logical. Noting how the services com-
pete within the market framework, the rationale for seeking the high thresh-
old of “likeness” becomes unclear considering the objective of the national 
treatment principle. Let us take for example driving services. Country X 
may have a wholly different criteria and training for obtaining a license as 
compared to Country Y. The current WTO jurisprudence does not give a 
conclusive answer to questions concerning the threshold for comparison and 
potential likeness in such a scenario.

GATT jurisprudence evolved the “aims-and-effects” test which looks at 
(a) the purpose of a measure, and (b) its consequent impact on the sector, 
while determining the question of likeness.918 However, in EC-Bananas III 
it was found that the “aims and effects” test would have no relevance to 
the GATS.919 In an attempt to fill this lacuna, Cossy suggests that what is 
required now is an “improved aims-and-effects” test to address this short-
coming.920 According to Cossy, the factors that pertain to the regulatory 
aspect of the service or service supplier, and their nexus to the measure, 
must be analysed while arriving at a determination.921 Only those regulatory 
differences that are ‘bona fide’ would then be considered, to ensure that the 
effect on foreign services and suppliers is proportionate. In this context, a 
narrow interpretation – similar to that of the ‘necessity test’ under Article XX 
of the GATT exceptions – would instead be useful in arriving at a conclusive 

916 GNS, Report to the Trade Negotiations Committee meeting at Ministerial level, Montreal, 
(MTN.GNS/21 1988) 11 <https://www.wto.org/gatt_docs/English/SULPDF/92060147.
pdf> accessed 7 April 2021.

917 Diebold supra note 908, 220.
918 Muller supra note 893 19.
919 EC-Bananas supra note 906 .
920 Cossy supra note 886, 336.
921 Cossy supra note 886, 336.
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answer regarding likeness. This approach also effectively addresses the con-
cern raised by Mattoo on the difficulty of denying regulators the right to 
make regulatory distinctions.922

However, to this Pauwelyn responds by saying that this emphasis on “like-
ness” is misplaced and is tackling the question from the wrong end. Instead, 
the key term here is ‘less favourable treatment’ and the focus is clearly on 
the prevailing market conditions and competition.923 Likeness, according to 
him, should be regarded as a mere threshold, and should not be the substan-
tive test.924 To assess the legitimacy of this argument, the next step is thus to 
analyse the interpretation and literature on what the ‘less favourable treat-
ment’ requirement under this Article is.

C. No Less Favourable Treatment

While the GATT refers only to a de jure test in its text, the jurisprudence that 
has subsequently developed acknowledges that there is in fact an implicit de 
facto test based on the conditions of marketplace competition to determine 
what constitutes ‘less favourable treatment’.925 Interestingly, the only provi-
sion in all the WTO Agreements that expressly enunciates and elaborates 
upon this test is Article XVII of the GATS.

Paragraphs 2 and 3 of this Article clearly outline what is meant by “treat-
ment no less favourable”. First, the treatment in question may be either 
formally identical or formally different between the foreign and domestic 
services for it to constitute ‘less favourable treatment’.926 Article XVII: 3 
states that such treatment shall be considered to be less favourable if it mod-
ifies the conditions of competition. While the situation wherein the formally 
different treatment is discriminatory is fairly straightforward, there may also 
be situations wherein formally identical treatment, in effect, disadvantages 
the foreign players. Going back to the example of driving services, imagine 
that Country X has a measure that requires as a condition precedent for all 
drivers to obtain training from an institute in Country X. While on the face 
of it the measure imposed applies equally, by its design it places the foreign 
services at an inherent disadvantage, thus violating this obligation.

922 Mattoo supra note 886, 128.
923 Pauwelyn supra note 911, 362.
924 Pauwelyn supra note 911, 362.
925 WTO, Appellate Body Report, United States — Tax Treatment for “Foreign Sales 

Corporations” (WT/DS108/AB/R 2000) <https://www.wto.org/english/tratop_e/dispu_e/
cases_e/ds108_e.htm> accessed on 15 April 2021.

926 GATS supra note 894, Art. XVII: 1.
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The next and most crucial element to establishing “less favourable treat-
ment” is the analysis of market conditions. As Pauwelyn927 argued, it is this 
analysis that takes the centre stage in determining the breach of one’s national 
treatment obligation, and not that of ‘likeness’. In this determination, he 
agreed with Cossy that such an “improved aims-and-effects” test should be 
employed but instead insisted that it be done so vis-à-vis the discrimination 
that has occurred.928 He further argues that the drafters intended to accord 
a narrow construction to this Article, with a focus primarily on the compet-
itive conditions prevailing in the industry.929

There is ample evidence in support of this argument made by Cossy. 
Apart from the main text, where an effort has been made to delineate the 
process of analysing less favourable treatment, footnote 10 further clarifies 
that an inherent competitive disadvantage due to the foreign character of 
the relevant services and service suppliers is not to be considered in such 
assessment, indicating that the market competition is the focal criteria. That 
being said, the interpretation of this footnote too raises some valid concerns, 
which were on three occasions addressed by the dispute settlement bodies. 
In Canada - Autos , Canada’s argument was based on the fact that a meas-
ure that accords certain benefits to suppliers within their domestic territory 
(that is, those falling within modes 3 and 4) does not breach this commit-
ment owing to the clarification provided in the footnote 10.930 The Panel 
disagreed with Canada and held that this footnote “does not provide cover 
for actions which might modify the conditions of competition against ser-
vices and service suppliers which are already disadvantaged due to their for-
eign character”.931 Although this interpretation clarified what this footnote 
does not mean, it did not delve into what situations it would encompass. 
In the US-Gambling dispute, the US argued that since the measures were 
origin-neutral, they could not be held as being violative of this obligation. 
While the Panel had an opportunity to answer this question, it exercised 
judicial economy and refrained from entering into the arguments concern-
ing national treatment.932 In the most recent Argentina-Financial Services 
dispute, the Appellate Body found, while interpreting footnote 10, that the 
national treatment obligation “must be based on the impact on the condi-
tions of competition that results from the contested measure.”933

927 Pauwelyn supra note 911, 362.
928 Pauwelyn supra note 911, 362.
929 Pauwelyn supra note 911, 362.
930 WTO, Panel Report, Canada — Certain Measures Affecting the Automotive Industry 

(WT/DS139/R; WT/DS142/R 6.1088 2000) <https://www.wto.org/english/tratop_e/dis-
pu_e/6100d.pdf> accessed 16 April 2021.

931 Canada – Autos supra note 931, 6.300.
932 US-Gambling supra note 910, 10.202.
933 Argentina-Financial Services supra note 909, 6.104.
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Going back, once again, to the example of driving services in Country X 
– can it be argued that the condition requiring training from an institution 
from Country X merely places the foreign services at an inherent disadvan-
tage? If yes, then in what cases can the formally identical treatment result in 
less favourable treatment? Clearly, there is a fine line between the two, which 
one would intuitively argue rests on the degree of competitive disadvantage 
it results in. Some scholars had understood this footnote as a basis to incor-
porate the regulatory purpose and a necessity test in the analysis of GATS 
national treatment.934 In fact, it was this reasoning that was adopted by the 
Panel in the Argentina-Financial Services case, where the Panel found that 
there ought to be an “additional-step analysis” that takes into account the 
regulatory aspects that could affect the conditions of competition.935 In the 
said case, the Panel found that Argentina had access to tax information on 
foreign suppliers, and was thus in breach of its obligation.936 However, the 
Appellate Body found this analysis to be entirely erroneous, and overturned 
the Panel’s finding that neither the text of Articles II:1 and XVIII of GATS 
nor the object or purpose of the treaty could lead to any suggestion that the 
legal standard also includes a test of the impact of regulatory measures.937 
Having said that, the Appellate Body did say that this does not preclude such 
analysis if there is sufficient and clear evidence that such a regulatory meas-
ure has a bearing on the conditions of competition to the detriment of like 
services or service suppliers of any other member.938 This subsequent note by 
the Appellate Body once again does not entirely preclude the possibility of 
an analysis of the regulatory regime, and instead implies that the need for an 
assessment of the prevailing regulatory conditions vis-à-vis a measure would 
depend on a case-by-case analysis.

This reasoning concurs with the argument made by Pauwelyn to an extent 
and thus suggests that an ‘improved aims-and-effects’ test would be able to 
address these uncertainties arising out of regulatory roadblocks. It would 
appear that the test of necessity, the determination of the regulations and 
measures being bona fide both coupled with the general aims-and-effects test 
would also put to rest the problems arising from footnote 10. In the driving 
service example, it would appear that the measures taken are prima facie not 
bona fide through their design, and hence are discriminatory in their effect. 

934 Werner Zdouc, Legal Problems Arising under the General Agreement on Trade in Services: 
Comparative Analysis of GATS and GATT (Bamberg, 2002) 185; See also Cossy supra 
note 886, 337; See also, Diebold supra note 878, 118.

935 Argentina- Financial Services supra note 909, 134.
936 Ibid.
937 Argentina-Financial Services supra note 909, 6.126.
938 Argentina-Financial Services supra note 909, 6.127.
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Thus, the focus on the conditions of competition of the industry is clearly the 
priority of this Article.

Scholars have also tried to devise tests to arrive at an effective interpreta-
tion of the phrase. Illustratively, Zdouc is in favour of a more theory-based 
approach by which a comparative analysis is undertaken to assess the effect 
of a given measure.939 However, Diebold on the other hand believes that 
emphasis must be placed on the competitive conditions that prevail while 
arriving at such a determination.940 More recently, the approach adopted in 
US-Clove Cigarettes is gaining traction, wherein measures that are borne 
from the ‘legitimate regulatory analysis’ are excluded from the analysis.941

We, therefore, observe some key areas in this provision that create ambi-
guities in determining with certainty how they are to be interpreted, and 
what the true scope of the National Treatment commitment ought to be.

Especially with the advent of new technology, the manner in which these 
provisions are interpreted and implemented will determine the regulation 
of new digital services, as mentioned earlier. At a preliminary level, there 
appears to be disagreement between the members even with respect to 
whether digital services are entirely subsumed within the GATS or not942. 
This is largely because digital services fall within a grey area of having 
tangible components, making them products under the GATT, as well as 
intangible components, which make it similar to services under the GATS.943 
However, recalling that while both treaties are concerned with the liber-
alisation of trade, the GATS also has a protectionist goal qua developing 
nations.944 Hence, arguably GATS would be a more appropriate treaty for 

939 Zdouc supra note 935, 295.
940 Diebold supra note 878, 119.
941 WTO, Appellate Body Report, United States — Measures Affecting the Production and 

Sale of Clove Cigarettes (WT/DS406/AB/R 2012) <https://www.wto.org/english/tratop_e/
dispu_e/406abr_e.pdf> accessed 18 April 2021; Muller supra note 893, 836.

942 See Communications from the Russian Federation (JOB/GC/137), Hong Kong, Japan and 
Taiwan (JOB/GC/138), Costa Rica (JOB/GC/139) and the draft ministerial decision on 
electronic commerce as proposed by Australia, Canada, Chile, the EU, Korea, Norway 
and Paraguay (JOB/GC/140) <https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?file-
name=q:/WT/GC/M181.pdf&Open=True> accessed 18 April 2021; Seecommunications 
from the African Group (JOB/GC/144) and China (in the context of a Council for Trade 
in Services meeting, S/CSC/M/77) <https://papers.ssrn.com/sol3/Delivery.cfm/SSRN_
ID3223523_code2500413.pdf?abstractid=3194676&mirid=1> accessed 20 April 2021.

943 Rolf. H. Weber and Mira Burri, Classification of Services in the Digital Economy (Springer, 
2012).

944 Sam Fleuter, “The Role of Digital Products under the WTO: A New Framework for GATT 
and GATS Classification” (2016) 17 CJIL 153.
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the regulation of digital services to ensure a more level playing field is created 
as new technology emerges.945

A definitional approach to the classification of data and tech services (or 
products) could lead to confusion on whether GATT or GATS ought to be 
applicable. As an example, let us imagine a technology that has the ability to 
construct artwork using a certain algorithm.946 Users can use this “service” 
to commission artworks, which are eventually final “products” owned by 
the user. On the other hand, a more functional approach to such classifica-
tion could prove to be more useful, especially in the context of the preceding 
discussion.947 The Appellate Body has acknowledged technological neutral-
ity under the WTO agreements.948 This implies that the focus remains on 
the core service or product, and not the means used for the delivery.949 Thus, 
a tangible CD could be comparable to the same being transmitted through 
an online medium, as the end product i.e. the music, remains the same.950 
Further, I argue that GATS would be the appropriate treaty to cover such dig-
ital services when viewed in the context of the “improved aims-and-effects” 
test. This would grant additional protection by considering the bona fide 
need and necessity of a given measure while evaluating new digital services.

In conclusion, the already optional nature of the commitment necessitates 
that greater predictability be included within this mechanism, especially as 
new and unknown technology is on the rise. The dispute settlement bodies 
and the members need to take active measures in advancing the same – from 
more detailed Scheduling Guides to consensus on which of the two criteria 
to place emphasis on, likeness or discrimination.

iV. oVerlaP beTWeen markeT access and naTional 
TreaTmenT

In the previous section, we have studied the bare text of Article XVII in 
detail. However, to fully appreciate the scope of this obligation, an anal-
ysis in isolation is insufficient. Understanding its relationship with other 

945 A third option of a new treaty to govern the trade of technology, data, and digital services is 
also available, but the author restricts this discussion to the options available in the existing 
WTO regime.

946 Fleuter supra note 945, 162.
947 Fleuter supra note 945, 166.
948 US-Gambling supra note 910.
949 Weiwei Zhang, “Blockchain: Replacing, Eliminating and Creating Trade in Services” 

(2020) 12 Trade L & Dev 188.
950 Willemyns supra note 901, 62.
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provisions in the GATS – in particular, the Most-Favoured-Nation Clause 
(MFN) and the Market Access Obligation – becomes necessary for a purpo-
sive and complete interpretation of the obligation.

While Article II, i.e., MFN, refers to “any measure covered by the 
Agreement”, paragraph 1 of Article XVII employs the phrase “all measures 
affecting the supply of services”. Noting how the national treatment obliga-
tion is not qualified by the measures covered solely by this agreement, the 
question that arises is whether this obligation may transcend the scope of the 
GATS itself. So far, there is no clear answer to this, and thus, while analysing 
the text of Article XVII, this inconsistency between the two Articles should 
be borne in mind.

As seen against the Market Access obligation, however, the ques-
tion becomes far more complex. Article XVI mentions quantitative and 
non-quantitative measures that affect the entry, establishment, and competi-
tion in a market.951 At the outset, it may be noted that the blatant ambiguity 
while determining the scope of the two obligations was observed early in the 
Uruguay Round of negotiations where the representative of Australia stated: 
“the concepts of market access and national treatment seemed to merge.” 
Market Access and National Treatment are both in the nature of Specific 
Commitments, each requiring separate Scheduling by the members to come 
into effect. As noted, the national treatment obligation covers ‘all measures’ 
that have the effect of being discriminatory.952 Article XVI: 2 on the other 
hand enumerates six specific forms that evoke this obligation.953 This list is 
exhaustive, as stated in the Scheduling Guidelines of 2001.954 Seeing how the 
former is all-encompassing, and the latter limited, this arguably implies a 
possible overlap of the two obligations.

We will have to understand the scope of ‘all measures affecting the sup-
ply of a service’ to better appreciate the boundary between the two obliga-
tions. Reference to GATT jurisprudence would not be helpful here because 
unlike Article III of the GATT that applies to only post-entry measures, 
the language of Article XVII suggests that the national treatment obligation 
is inclusive of both post-entry and pre-entry measures.955 We observe that 
under the GATT since there is a clear-cut distinction between the pre and 

951 Gilles Muller, “Troubled Relationships under the GATS: Tensions between Market Access 
(Article XVI), National Treatment (Article XVII), and Domestic Regulation (Article VI)” 
(2017) 16 World Trade Rev. 449.

952 GATS supra note 894, Art. XVII.
953 GATS supra note 894, Art. XVII.
954 Scheduling Guidelines supra note 903.
955 Wei Wang supra note 883, 508.
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post-entry standards, there is no overlay between Articles II and III.956 The 
national treatment obligation only comes into play after a given product 
enters the domestic territory.957

EC-Bananas III and Canada-Autos found that the scope of Article 
XVII is broad and does not a priori exclude any measure from the scope of 
application under the GATS.958 In light of the WTO Committee on Specific 
Commitments, it was also accepted that within Article XVI, paragraph 2 
clauses (b) and (c) include express application to post-entry measures. Thus, 
the ordinary meaning of Article XVII, “all measures affecting the supply of 
services” could include any measure that may affect the supply of service, 
regardless of whether they are pre or -post-entry measures.959 Some argue 
that this implies a clear situation where overlap between the two measures 
may occur.960 However, it could conversely be argued that such a wide inter-
pretation of the national treatment obligations would negate the intention of 
GATS’ Article XVI and restrict it to non-discriminatory measures relating 
to market access.961

At this juncture, it would be relevant to note Article XX: 2 of the GATS. 
It states that “Measures inconsistent with both Articles XVI and XVII shall 
be inscribed in the column relating to Article XVI.”962 This creates another 
potential argument that presupposes a hierarchy between the two obliga-
tions, which perhaps suggests that market access trumps national treatment. 
Finally, the nature of entry in the Schedules also becomes critical, as the 
usage of the “Unbound”, “None” or a combination suggests the separate 
intention of the member.

All these questions were raised in the  China – Electronic Payment Services 
dispute, and the relationship between market access and national treatment 
was extensively argued and adjudicated upon.963 In this case, the US chal-
lenged the measures taken by China vis-à-vis electronic payment services, 
as violative of Articles XVI: 1 and XVI: 2A (with respect to mode three 

956 Wei Wang supra note 883, 508.
957 Wei Wang supra note 883, 508.
958 EC – Bananas supra note 906, 7.3000; Canada – Autos supra note 931, 6.1088.
959 Wei Wang supra note 883, 501.
960 Wei Wang supra note 883, 501.
961 Petros C. Mavroidis, “Highway XV Re-Visited: The Road from Non-Discrimination to 

Market Access in GATS” (2007) 6 World Trade Rev 1 <https://www.researchgate.net/
publication/4738483_Highway_XVI_re-visited_The_road_from_non-discrimination_to_
market_access_in_GATS> Accessed 5 April 2021.

962 GATS supra note 894, Art. XX.
963 Panel Report, China — Certain Measures Affecting Electronic Payment Services (WT/

DS413/R 2012) <https://www.wto.org/english/tratop_e/dispu_e/413r_e.pdf> accessed on 
20 April 2021.
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of supply of service), and Article XVII (with respect to modes one and 
two of supply of service) of the GATS. The measures included having the 
China Union Pay’s (the domestic supplier of these services) logo on all pay-
ment cards, having all payment card processing devices be compatible with 
UnionPay cards, and that all card-accepting merchants in China display and 
accept the UnionPay cards.964

It was found that the services in question fell within the scope of the 
Schedule of Commitments. Further, the US failed to meet the burden of 
proof threshold to prove UnionPay had a monopoly.965 The primary question 
that was left to be answered was whether the market access and national 
treatment obligations are mutually exclusive, or whether overlap between 
the two is possible.

In relation to “other financial services”, China made no commitment for 
liberalisation (denoted by “unbound”) in the market access column but had 
a full liberalisation commitment (denoted by “none”) against national treat-
ment. The question of primacy then arose - take for example a measure that 
imposes a numerical limit on the number of foreign suppliers, which has 
the obvious implication of making the market competition favourable to the 
domestic services. Seeing how the measure is itself one within market access 
while simultaneously affecting the national treatment privilege, which of the 
two obligations would prevail? Before proceeding to the Panel’s final deter-
mination, it would be helpful to look at the two options that were open to 
the Panel.

First, the Panel could arrive at a determination based on a hierarchy 
between the two commitments. In this, either the market access commit-
ment would prevail over the national treatment obligation or vice versa. 
China argued the former and was supported by the European Union, Japan, 
Australia, and Ecuador in this approach.966 Their argument rested on the 
fact that the specificity of market access makes it in the nature of being lex 
specialis to the national treatment obligation, which is general in nature. 
On the other hand, the US argued that the national treatment obligation is 
applicable to all discriminatory measures, whereas the market access com-
mitment is restricted to non-discriminatory quantitative restrictions only.967

964 Rachel Block, “Market Access and National Treatment in China-Electronic Payment 
Services: An Illustration of the Structural and Interpretive Problems in GATS” (2014) 14 
CJIL 652 <https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1394&con-
text=cjil > accessed 28 January 2021.

965 Ibid.
966 China – EPS supra note 964.
967 Mattoo supra note 886 at 109 .
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The second approach makes a distinction based on the nature of the 
Scheduling – that is between “unbound” and “none” phrasing.968 The US 
argued that it is “none” that creates a positive obligation as opposed to 
“unbound”, which makes no such positive commitment.969 The fallacy in 
this argument is that while “unbound” creates no positive commitment, by 
stating so there is an express negative commitment.

While the Panel decided in favour of China on this point, it adopted a 
different rationale while arriving at its conclusion. Relying on the distinction 
between “unbound” and “none”, the Panel stated that the former would 
prevail over the latter. The Panel held that Article XX merely contemplates 
a structural and not substantive overlap and that it does not create a hier-
archy.970 Instead, the focus should be on the second approach, where the 
“unbound” Schedule terminology prevails over “none”. It reasoned that 
by expressly marking “unbound” under market access, China reserved 
its right to maintain any type of measure within the six categories falling 
under Article XVI: 2, regardless of its inscription in the national treatment 
column.971

Muller argues that the Panel arrived at a reasonable resolution to this 
issue, as it would now urge members to reconsider their inscriptions in the 
Schedules and clarify the extent of their obligation.972 However, the Panel’s 
conclusion, unfortunately, fails to address this overlap in its entirety, and 
there appear to be some logical inconsistencies in its judgement. One, it does 
not explain why the negative commitments would prevail over the positive 
ones. As an extension of this, it also fails to explain why the ambit could not 
be restricted to non-discriminatory market access measures instead. Two, by 
dismissing the possibility of a substantive hierarchy between market access 
and national treatment in favour of one that is merely structural, it was una-
ble to elaborate upon the relationship that exists between the commitments. 
The focus on Scheduling instead of the commitments thus continued to leave 
some jurisprudential questions unanswered.

While the attempt made by the Panel is a milestone in engaging in the 
first express recognition of this shortcoming in the GATS, it continues to 
leave room for unpredictability. In this regard, what would perhaps be more 
feasible and practicable is a distinction based on market access and national 
treatment. China’s argument has merit in that the express and categorical 

968 Rachel Block supra note 965, 655.
969 China – EPS supra note 964.
970 Rachel Block supra note 965, 655.
971 Rachel Block supra note 965, 655.
972 Muller supra note 952.



2021 Interpreting the ‘National Treatment’ Obligation Under GATS 241

enumeration of instances creates a special category to which the obligation 
extends. This interpretation also finds support in Article XX:2 of the GATS, 
from which one can infer that Article XVI ought to be given primacy over 
Article XVII. Thus, national treatment obligations could be read in light 
of and excluding these specific measures. Most importantly, however, the 
Scheduling Guidelines and supporting documents need to focus on greater 
specificity in the Schedules of the Members. A revision from absolute and 
generally worded Schedules to ones that delineate and detail the extent of 
States’ obligations would improve the reliability and predictability of the 
regime. This could also be done by the use of Additional Commitments 
made under Article XVIII and move towards a structure similar to the 
Harmonised System under the GATT.

At present, therefore, the inherent ambiguities and weakness in the provi-
sions will make any of the above approaches prone to criticism at some level. 
Thus, revision and amendments to the GATT, conferences and consensus 
among the members are what become the most critical in effectively clarify-
ing the scope of Article XVII and the grey area that exists in its relation to 
market access.

V. conclusion

The scope of the national treatment obligation requires consideration of mul-
tiple factors. Firstly, a comparison between the GATT and GATS national 
treatment obligation reflects that the jurisprudence evolved with respect to 
one of the texts cannot be mechanically transposed to the other. Secondly, 
the isolated analysis of the text highlights how the focus on determining 
the breach on the factor of ‘likeness’ between services and service suppli-
ers, instead of discriminatory treatment due to alteration of competition 
is perhaps misplaced. Seeing how the thrust of the provision is on market 
conditions, it would perhaps be more practicable to have a test similar to 
the necessity test under Article XX of the GATT General Exceptions – or 
an improved aims-and-effects test. Likeness should then have a relaxed and 
wider threshold requirement, as the intangible nature of services precludes 
a more definition determination. Despite the fact that several disputes con-
cerning the interpretation of the standard of likeness and non-discrimination 
have been presented before the adjudicatory bodies, we find that after the 
Argentina-Financial Services judgment in 2016, the members are perhaps 
struggling even more than before to understand what ‘likeness’ really is – 
although the Appellate Body nods towards a test closer to the four-criteria 
test under the GATT, it too acknowledges that there may be other aspects 
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that ought to be considered in this exercise. However, it then completely 
evades defining what these considerations could be, and when one goes 
beyond the scope of even the four-criteria test. Finally, an analysis in isola-
tion, without exploring its relationship with other provisions of the GATS 
would be incomplete. The relationship with market access, in particular, has 
been the source for much jurisprudential debate – especially while determin-
ing the hierarchy, if any, between the two. While the China – EPS judgement 
made an effort to determine the boundary between the two obligations, the 
specific facts of the case have left much room for appreciating the true inter-
play between the provisions.

Since its very inception, GATS has been plagued with these uncertainties. 
With the advent of new technology which had not even been envisaged at the 
time of the enactment of this text, this uncertainty becomes more and more 
pronounced. An aspect that hasn’t been given any judicial consideration is 
also that of whether the opt-out arrangement from a member’s commitments 
to new technology can be permissible. To leave all of these questions to the 
wisdom of the judicial economy might not be the wisest course of action at 
all – with the opportunity to give clarity on these points being sparse and in 
between. With these questions in mind, it is a question of grave importance 
whether the relevance of the GATS and its national treatment obligation 
continues to hold any legal or binding force over the members.


