
California district court denies motion for default judgment without prejudice based on
4½-year delay between seizure and filing of forfeiture complaint.  The DEA seized currency
from Julian Gonzalez during a drug trafficking investigation.  The government charged him with
conspiracy to distribute methamphetamine and launder money, and a count for criminal
forfeiture. Gonzalez was released on his own recognizance, but failed to appear at a status
hearing pursuant to a pre-trial warrant.  The government filed a civil forfeiture complaint.
Although no proof of service was filed, the government filed a declaration in support of a motion
for default judgment indicating that a notice of this action was posted on the United States
forfeiture website for 30 days pursuant to Federal Rule of Civil Procedure G(4)(a)(iv)©, and that
a copy of the complaint and notice of this action were sent to Gonzalez by Federal Express.  The
government moved for a default judgment. The motion was denied for failure to timely give
notice after seizure of the property. The order stated an incorrect statute, however, as the time
limitations set by 18 U.S.C. 983(a) apply only to administrative forfeiture proceedings.  The
court thus reconsidered the motion for default judgment, however given that default judgments
are ordinarily disfavored, the court declined to grant the government's motion.  Furthermore, on
its face, the complaint disclosed a possible due process violation, which the government did not
address.  Prior to CAFRA, there was no general-purpose statutory requirement that the
government commence a civil forfeiture action – either administrative or judicial – within any
specific period of time following the seizure of property.  Section 983 set deadlines for
commencement of administrative and judicial forfeiture proceedings.  Under §983(a) notice must
be given no later than 60 days after the date of seizure, however administrative forfeiture is the
starting point for all other deadlines set forth in the statute.  In drafting CAFRA, Congress
mistakenly did not consider that not all forfeiture cases begin as administrative forfeitures.   As a
result, the statute lacks any provision governing when the seizing agency must send notice to an
interested party if the agency does not intend to seek administrative forfeiture.  This deficiency is
vulnerable to the very abuse CAFRA was intended to curb.  Here, the funds were seized more
than  4½ years earlier and the government never commenced administrative forfeiture
proceedings before filing a civil forfeiture action.  The court therefore held that the pre-CAFRA
due process limitations apply, i.e., an “unreasonable” delay between seizure of property and a
forfeiture action violates a claimant's right to due process.  The motion for default judgment was
denied without prejudice. United States v. $20,000 in U.S. Currency, No. 18CV1779-L-BLM,
2019 WL 1793359 (S.D. Cal. Apr. 24, 2019).

Indiana district court dismisses civil forfeiture complaint because of 14-month delay and
lack of specific identification of vehicle in indictment. The DEA acknowledged receipt of
McDaniel’s administrative claim on October 27, 2017.  More than 14 months later, on January 4,
2019, the government filed a Complaint for Forfeiture for the defendant vehicle.  After filing a
verified claim, McDaniel moved to dismiss the complaint, arguing it was untimely because it was
not filed within the 90-day requirement.  McDaniel acknowledged that 18 U.S.C. §983 allows an
alternative, but the property must be specifically identified in an indictment. She contended the
government never specifically identified the vehicle in her indictment, and that the court did not
mention the vehicle in the sentencing order.  She also contended the government deprived her of
her property and she had no forum in which to contest the seizure after she filed her timely
verified claim with the seizing agency.  McDaniel argued that even if the general language in the
indictment were sufficient notice, it did nothing to preserve the government’s right to maintain



custody of the property as required by the applicable criminal forfeiture statute. The court said
the aim of CAFRA was not merely to reorganize the rules governing civil asset forfeiture, but to
ensure due process.  The enactment of CAFRA was, in part, a reaction to the perception that
there was some inequity in imposing strict deadlines and sanctions on property owners contesting
civil forfeiture actions, while not imposing similar deadlines and sanctions on the government.
Therefore, CAFRA set forth several deadlines for nonjudicial civil forfeiture proceedings,
including deadlines by which the Government must notify interested parties of a forfeiture, by
which a person claiming such property may file a claim, and with which the Government must
comply when such claims are made. The latter provision was designed to allow a property owner
faced with a nonjudicial forfeiture to require the initiation of a judicial action. To comply with
§983(a)(3)(B), the government must obtain a criminal indictment containing an allegation that
the property is subject to forfeiture and take the steps necessary to preserve its right to maintain
custody of the property or promptly release it. The indictment provided that the government
would seek to forfeit any property “constituting or derived from any proceeds the defendants
obtained directly or indirectly as a result of the offenses ... and any and all property used or
intended to be used in any manner or part to commit and to facilitate the commission of the
offenses.”  The court concluded the indictment was insufficient to satisfy the requirements of
§983(a)(3)(B)(ii)(I). The plain language of the statute required the government to “obtain a
criminal indictment containing an allegation that the property is subject to forfeiture.” It does not
contain any forgiving provision like that found in Fed. R. Crim. P. 32.2(a), stating that an
indictment need not identify the property subject to forfeiture. Nor does it reference the standards
surrounding criminal forfeiture. The deadlines in §983(a)(3) do not arise until a claimant has
already filed a claim with an administrative agency. Therefore, notice to claimants is not relevant
to §983(a)(3), since this provision presumes notice has occurred and does not come into play
until a claim has been filed with the appropriate administrative agency.  Thus, the government
did not comply with §983(a)(3)(B)(ii), and McDaniel’s motion to dismiss was granted.  United
States v. One 2015 Chevrolet City Express LS, No. 119CV00032JMSMPB, 2019 WL 1547265
(S.D. Ind. Apr. 9, 2019).

Tennessee district court finds that criminal forfeiture money judgments still are authorized
by 21 U.S.C. §853 after Honeycutt.   The government filed a two-count indictment charging 18
members of a drug trafficking ring, including Bradley, with drug and forfeiture allegation. 
Bradley pleaded guilty to both counts.  The court ordered him to forfeit currency seized by
police, several parcels of real property, and up to a million dollars in cash, on the grounds that
Bradley obtained the real property with tainted funds or used it to facilitate his crimes.  The
forfeiture order applied the million-dollar judgment jointly and severally to Bradley and any other
co-conspirator against whom a similar money judgment was taken.  During the initial forfeiture
proceedings, Bradley objected only to the forfeiture of one parcel of real property on which was
located the house where his wife and minor children resided. He did not object to the money
judgment or to joint and several liability.  Bradley appealed both the sentence and the order of
forfeiture, raising, for the first time, an objection to joint and several liability based on the
Supreme Court’s decision in Honeycutt v. United States. That decision, which was issued
approximately two weeks before the court’s forfeiture order, clarified that 21 U.S.C. §853 bars
joint and several liability for forfeiture judgments.  In reviewing the appeal, the Sixth Circuit
vacated the forfeiture order in its entirety in light of Honeycutt.  Defendant filed a motion to



dismiss the forfeiture allegations and to deny the government’s request for a money judgment on
the grounds that 1) the Sixth Amendment bars the courts – as opposed to juries – from making
factual findings to support criminal forfeiture; and 2) a money judgment is not actually
authorized by the forfeiture statute.  In Libretti v. United States, however, the Supreme Court
held that the right to a jury verdict on forfeitability does not fall within the Sixth Amendment’s
constitutional protection. After carefully reviewing Honeycutt, the court held that the holding in
Honeycutt simply was not as broad as the defendant argued and had no application to the present
case beyond its invalidation of a joint and several forfeiture judgment. The issue in Honeycutt
was whether §853 supported the imposition of joint and several liability for forfeiture purposes,
and did not espouse a broad rule barring in personam money judgments or require that a
defendant still be in possession of his ill-gotten proceeds for the government to obtain a
forfeiture judgment. Since Honeycutt did not negate the by-now universally recognized rule
among the federal courts of appeals permitting in personam money judgments against criminal
defendants. The court found that money judgments are authorized by §853.  United States v.
Bradley, No. 3:15-CR-0037-2, 2019 WL 1535368 (M.D. Tenn. Apr. 9, 2019).

New York district court strikes late-filed claim where claimant’s attorney and husband
received direct notice.  Haley filed an administrative claim for seized currency with the DEA
and after filing a verified complaint for forfeiture, the government mailed a copy of the arrest
warrant in rem and complaint to Lentz, the attorney representing Haley in the administrative
forfeiture proceedings.  The government also provided direct notice to Haley’s husband. Both
notices stated that any claim was to be filed 35 days after they were sent, which was no later than
August 29, 2018. Additionally, beginning on August 22, 2018, the government posted public
notice of this action on its official forfeiture website for 30 consecutive days. On September 14,
2018, Haley, with the assistance of attorney Lentz, filed a claim to the defendant currency
without leave of the court or explanation, and an answer to the verified complaint. The
government moved to strike Haley’s claim and answer for lack of standing.  In response, Haley
did not dispute that she had notice of the time for filing a claim or that her claim was untimely.
Instead, she contended that, given her pro se status and limited resources, striking her claim and
answer would be extremely unfair and harsh.  Haley also attached a declaration from Lentz
stating that he filed the administrative claim for Haley and reached out to the government to
effectuate a settlement but never heard back from it. He further declared that he advised Haley he
would not be able to represent her in any judicial proceedings in the Northern District of New
York and she needed to find another attorney or represent herself once a forfeiture complaint was
filed.  Lentz apparently did not know that Haley failed to file a claim until the deadline passed, at
which point he assisted her in quickly filing a claim.  He concluded that Haley’s late filing was
“an excusable error and mistake rooted in miscommunication.” The court disagreed.  The
government did not identify any specific prejudice it would face if the court were to retroactively
extend claimant’s time for filing her claim. (the length of the delay is less than one month), and
the government set forth no evidence that Haley acted in the absence of good faith, however
failed to provide any justification for her delay outside of Lentz’ declaration.  Although Haley
sought to be shielded by her pro se status, she was previously represented by an attorney in the
administrative proceedings, filed her claim with the assistance of an attorney, and continued to be
aided by an attorney in some fashion.  Haley did not assert confusion with the rules or that she
was unaware of the need to file a claim by August 29, 2018.  No legal expertise was required to



file a claim that met the clear dictates of Supplemental Rule G(5). Thus, filing a timely claim was
certainly within Haley’s ability to control.  Even if the court construed the declaration of Haley’s
former and perhaps future attorney as her own arguments, she failed to demonstrate excusable
neglect. Lentz’ declaration that he advised Haley that he would not represent her if the
government initiated civil forfeiture proceedings, cut against his conclusion that she did not
understand the situation. Haley’s response contained no assertion that she believed Lentz would
file a claim on her behalf, and the court could not reasonably infer that was what occurred – or
whether such a belief was justifiable – in the absence of any explanation for such a belief. 
United States v. $11,585.00 & $24,077.00 in United States Currency, No. 518CV810GLSDEP,
2019 WL 1877295 (N.D.N.Y. Apr. 26, 2019).

Tenth Circuit holds that although Luis holding protected use of untainted assets to retain
counsel, but release of funds were denied because of tax lien, defendants nevertheless had
Sixth Amendment right to appointed counsel.   Hopkins filed a motion under 28 U.S.C. §2255
to vacate his conviction and sentence for tax evasion.  Before trial, the district court ordered him
to make monthly payments into the court's registry to ensure he was complying with federal tax
law.  Several months later, Hopkins requested release of the funds so he and his wife, who was
being tried with him, could pay their attorneys. The district court ordered the funds' return, but
then the IRS filed notice of a lien on the funds, prompting the court clerk to file an interpleader
action. The district court reversed course. Hopkins never received the funds. He and his wife
were convicted in a jury trial. Hopkins filed his §2255 motion following the Supreme Court's
decision in Luis v. United States, which recognized a defendant's Sixth Amendment right to use
untainted assets to hire counsel of choice.  Because his conviction became final several years
earlier, however, the motion fell outside the usual one-year time limit set by §2255(f)(1).  He
sought to avoid that time bar by relying on §2255(f)(3), arguing that Luis created a “newly
recognized” right that would be retroactively applicable to cases on collateral review.  The
appeals court said Luis recognized a new right that can support a late-filed §2255 motion if it is
retroactive.  However, Luis did not exempt any conduct from criminal punishment or spare any
defendants from punishment because of their status or the nature of their offense.  Since Luis
addressed a governmental function – freezing or seizing assets – the court held that Luis was not
eligible for retroactivity.  Luis also did not announce a watershed rule of criminal procedure,
since the right to counsel of choice concerns the ability to select a particular lawyer and does not
extend to defendants who require counsel to be appointed for them.  Hopkins did not show that
extending pretrial protection to untainted assets so that he can pay counsel of choice is necessary
to prevent an impermissibly large risk of an inaccurate conviction.  Even without a right to the
registry funds, he continued to have the right to appointed counsel and effective assistance of
counsel under the Sixth Amendment.  Thus, Luis's new application protecting the right to use
untainted, forfeitable assets to pay for counsel of choice is not an extension of the core right to
appointed counsel.  United States v. Hopkins, 920 F.3d 690, 692–704 (10th Cir. 2019).

Second Circuit strikes  entire monetary forfeiture in final judgment where district court
announced no monetary forfeiture at sentencing.   Petix appealed a $189,862.96 forfeiture
order in connection with his conviction for operating an unlicensed money transmitting business
under 18 U.S.C. §1960.  At a sentencing hearing, the court announced that Petix would be
required to forfeit certain electronic equipment used in his crime of conviction, as was set out in



the preliminary order, but it announced no monetary forfeiture at all and indeed made no mention
of monetary forfeiture. Two days later, the district court entered a final order of forfeiture
requiring Petix to forfeit $189,862.96.  Three days after that, the district court entered written
judgment that required forfeiture of the electronic equipment but made no mention of a monetary
forfeiture.  Finally, over two months later, the court entered an amended written judgment and
included in it a monetary forfeiture amount of $189.862.96, which Petix appealed. He argued the
district court’s failure to pronounce the monetary forfeiture component of his sentence at his
actual sentencing – where he was personally informed of his sentence – violated Federal Rule of
Criminal Procedure 32.2(b)(4)(B), which states that the court “must include the forfeiture when
orally announcing the sentence or must otherwise ensure that the defendant knows of the
forfeiture at sentencing.”  The court found that the district court erred by including in its final
order of forfeiture a monetary forfeiture that it did not announce at sentencing. Because a
defendant has a constitutional right to be present when he is sentenced, if there is a variance
between the oral pronouncement of sentence and the written judgment of conviction, the oral
sentence generally controls.  This general rule is reflected, with slight modification, in the clear
wording of Rule 32.2(b)(4)(B).  The court’s inclusion of monetary forfeiture in its final forfeiture
order and amended written judgment does not excuse failure to announce monetary forfeiture as
part of its forfeiture judgment at sentencing. The Rules treat oral notice and a written judgment as
independent requirements. Because the district court announced no monetary forfeiture at
sentencing, the entire monetary forfeiture in the final judgment was stricken. United States v.
Petix, No. 17-3774, 2019 WL 1749176 (2d Cir. Apr. 16, 2019).


