
Hawaii district court denies motion to set aside lis pendens because delay of ancillary
hearing minimally affected her stake in the use or sale of the property. Hirayama was
indicted for wire fraud, money laundering, and conspiracy, and the government said it would
seek forfeiture of Kona Lani Farm, for which the government filed a notice of lis pendens against
Hirayama's interests.  Otsuka moved to intervene in order to file a motion to set aside the lis
pendens, or alternatively, to have the court conduct a hearing pursuant to Federal Rule of Civil
Procedure 652 to determine whether a lis pendens was appropriate to protect the United States'
interest. After the magistrate judge denied the motion,  Otsuka appealed, and the district court
affirmed.  Otsuka argued her Fifth Amendment due process rights were infringed not by the
filing of a notice of lis pendens, but by the inordinate delay between the recording of a lis
pendens on her property and an ancillary hearing in the criminal case, “which may never occur”
due to the need to extradite Hirayama from Japan before his prosecution could proceed.  She
sought the opportunity to contest the post-indictment, pre-trial restraint placed on her property. 
Under 21 U.S.C. §853(n) an ancillary proceeding is the sole remedy afforded a third-party
claimant to contest the criminal forfeiture, after the defendant whose property is subject to
forfeiture is convicted.  Courts, however, have recognized an exception to this statutory bar when
the delay between the imposition of an order restraining property subject to forfeiture and the
trial or conclusion of criminal proceedings would deprive those with a third  party interest of
their due process right to have a meaningful hearing at a meaningful time.  Otsuka contended the
lis pendens effectively prevented her from alienating or encumbering the property, and thus
operated the same way a restraining order does.  Many courts, however, have found that a lis
pendens is not a “restraint” on property and does not “deprive” the property owner of the
property.  Even though a lis pendens is not as legally restrictive as a restraining order, courts have
recognized its restrictive effect. And although a lis pendens generally does not constitute a
“deprivation” of property, under some circumstances even the recording of a notice of lis
pendens might infringe upon the due process rights of a property owner not afforded a hearing. 
The court held that the extent to which Otsuka demonstrated that her interest in the use or sale of
the property was at stake by a delayed ancillary hearing was minimal. She did not suggest that
she wished or needed to sell the property.  Moreover, even though a lis pendens constituted a
practical impediment to the sale of property, it was not a legal barrier to her use the property. 
Further, the government repeatedly offered to consider any evidence Otsuka wished to present to
the government that she was a bona fide purchaser for value, and to withdraw the notice of lis
pendens if it appeared Otsuka would ultimately prevail when and if an ancillary hearing were
conducted.  Also, if it turned out Hirayama would not be brought to the United States for
prosecution, the government said it would withdraw its notice of lis pendens.  Thus, the
appropriate time and place to adjudicate the government's interest in the property was in an
ancillary hearing, after any adjudication of Hirayama's guilt and after the filing of a preliminary
order of forfeiture, and thus the appeal was denied.  United States v. Hirayama, No. CR
16-00749 JMS-RT, 2021 WL 92804 (D. Hawaii, Jan. 11, 2021).

Fourth Circuit affirms forfeiture order because defendant had substantial substitute assets
that can be used to satisfy a monetary judgment, and amount was not constitutionally
excessive. Bennett challenged a $14,306,842 criminal forfeiture order, arguing the judgment
improperly interfered with her ability to pay restitution in violation of 18 U.S.C. §3572 and was
unconstitutionally excessive in violation of the Eighth Amendment. Since Bennett did not raise



her arguments below, plain error review applied. The court first held that a forfeiture is
mandatory even when restitution is also imposed because these two aspects of a defendant's
sentence serve distinct purposes: 1) restitution functions to compensate the victim, whereas 2)
forfeiture acts to punish the wrongdoer.  Additionally, the government has the discretion to use
forfeited assets to restore a victim whom the defendant has failed to compensate.  Here, the
government represented that it intended to apply the forfeited assets to the restitution judgment,
an approach the court said would assist rather than impede the fulfillment of the restitution
sentence.  Although Bennett's Presentence Report indicated the current balances of her bank
accounts appeared nominal, after the district court entered a Preliminary Order of Forfeiture, the
government was able to conduct discovery and identify substantial substitute assets that could be
used to satisfy the money judgment.  Where, as here, a duly convicted defendant had substantial
substitute assets that can be used to satisfy a monetary judgment, forfeiture is often the only
means by which the victims can be made whole. Bennett also argued the district court never
conducted the required proportionality analysis to determine whether the $14 million criminal
forfeiture judgment was grossly disproportionate to her offenses because it would deprive her of
her livelihood.  The court found no error, much less plain error. First, the district court could
have imposed a fine of more than $28,000,000. Thus, the criminal forfeiture amount was half of
the statutorily authorized monetary penalty. Second, the forfeiture amount was directly derived
from the amount of funds fraudulently obtained by Bennett, and many victims lost their life
savings, had to delay retirement, had to sell their homes and were unable to pay for medical
expenses and educational expenses for their children. Finally, the court said it never expressly
considered a defendant's means in evaluating the proportionality of a forfeiture judgment. To the
extent that it is an appropriate consideration, the fact that Bennett did not have sufficient assets to
satisfy the forfeiture judgment was insufficient to render the judgment unconstitutional. United
States v. Bennett, No. 19-4599, 2021 WL 209088 (4th Cir., Jan. 21, 2021).

Kentucky district court holds that in rem jurisdiction existed and government’s delay in
posting notice on real property did not warrant dismissal. Claimants asserted the
government's failure to comply with the 18 USC §985(c)(1) requirements – to post notice of the
forfeiture complaint on real property and to serve notice and a complaint copy on the property
owner – left the court without jurisdiction over the four real properties named as defendants.  The
court found these acknowledged defects did not warrant dismissal of the real properties.  First,
Rule 12(g) bars successive dismissal motions based on a defense or objection that was available
but omitted from the first motion. Here, Claimants first moved under G(8)(b), which
cross-references Rule 12(b), for dismissal based on alleged inadequacy of the complaint under
Rule 12(b)(6) – though assessed through the Rule G(2)(f) lens.  Claimants had to simultaneously
press any Rule 12(b)(2)–(5) dismissal basis. Their initial motion did not advance deficiencies
with in rem jurisdiction as a dismissal ground.  Thus, the serial dismissal effort was procedurally
deficient.  Claimants’ extensive litigation participation also suggested conduct-based waiver of
any in rem jurisdictional argument.  Claimants asserted merits and due-process-based challenges
in opposition to stay requests, repeatedly sought discovery, and squarely challenged the factual
sufficiency of the complaint.  Thus, on Rule- and conduct-based grounds, Claimants likely
waived their in rem jurisdictional challenge. In any event, the merits resolved against them. 
Claimants bemoaned the government's lis pendens filing as effecting a restraint on the real
properties on par with an actual seizure, however an actual seizure undoubtedly would establish



in rem jurisdiction. Given Claimants’ acknowledgment of this constructive restraint imposed on
the property, there would be no less constructive control than completion of the procedure
§985(c)(1) envisions.  Importantly, two days after the government filed the complaint the court
stayed this matter pending resolution of the related criminal investigation.  The court found
Supplemental Rule G(3)(c)’s execution framework applies to §985(c)(1) process and that the stay
of the related criminal case justified the government's delay, to date, in posting and service. 
United States v. Real Property, No. 6:18-CV-315-REW, 2021 WL 144245 (E.D. Ky., Jan. 15,
2021).

Third Circuit reverses summary judgment for government where third party petitioner’s
interest predated crimes by defendant.  Lucas devised an illegal scheme to use Burke Farm to
obtain funding from a New Jersey program that paid property owners for easements to preserve
farmland.  He submitted a fraudulent application to assume Burke Farm's mortgage and obtained
a $250,000 loan from a client named Janowski. Lucas said he would invest Janowski's money but
instead used it as a down payment on the farm's mortgage. Compounding that lie, Lucas forged a
signature on the promissory note for the loan.  Lucas, his wife, and his father acquired Diamond
Developers, the limited liability company that owned Burke Farm, by agreeing to handle the
farm's mortgage payments, thereby relieving Diamond's original members of their debt
obligations.  A jury convicted Lucas of wire fraud and other violations.  The government sought
criminal forfeiture of Burke Farm because Lucas's crimes enabled his acquisition of the farm.
Lucas consented to the forfeiture in conjunction with his 60-month sentence. After the court
entered a preliminary order of forfeiture, Diamond Developers filed a petition under 21 U.S.C.
§853(n)(6)(A). There was no dispute that Diamond Developers owned Burke Farm starting in
2004, over five years before Lucas's offenses.   The court nevertheless granted the government's
motion for summary judgment.  Before reaching the merits, the court ruled that Diamond had
Article III standing to challenge the forfeiture because it established it had a colorable ownership
interest over the  dating back to 2004 and was not simply Lucas's nominee. The court found that
before and after Lucas's conviction, Lucas's wife and father – who were not charged with crimes
– took actions on the LLC's behalf that were consistent with the ownership of the farm.  Despite
these findings, the court held that Diamond's ownership of the farm did not support its argument
because the Lucases did not acquire their interests in the company until after Lucas's crimes, and
thus after the government's interest vested at the time of those crimes. Id. at 9. The court also
emphasized that the family members obtained their interests in the LLC in a manner intertwined
with Lucas's criminal acts.  The Court of Appeals reversed. The government did not dispute that
Diamond acquired Burke Farm over five years before Lucas's crimes, nor was there any question
that Diamond was a legitimate, separate legal entity from Lucas. These undisputed facts sufficed
to vindicate Diamond Developers's claim of right under §853(n)(6)(A) and invalidated the
District Court's forfeiture order.  The government argued that Lucas, his wife, and his father's
acquisition of Diamond Developers with the illicit proceeds of Lucas's crimes “reconstituted” the
LLC so it was “no longer” a third party with a superior interest.  The government suggested to
hold otherwise would allow criminals to keep ill-gotten gains by creating an unprincipled
forfeiture loophole.  The district court, however, found that Diamond Developers was a distinct
entity, not Lucas's nominee. Since the government did not appeal that ruling, the court enforced
§853(n)(6)(A) as written and held that the district court erred when it dismissed Diamond's
petition. Contrary to the government's admonition, this holding created no “forfeiture loophole”



for clever fraudsters, since the government could have sought criminal forfeiture of Lucas's
interest in Diamond and civil forfeiture of his wife and father's interests.  United States v. Lucas,
No. 19-3427, 2021 WL 193073 (3d Cir., Jan. 20, 2021).

Illinois district court denies government’s motion to compel responses to special
interrogatories since a claimant is not required to demonstrate “legitimate” ownership of
the defendant property to show standing. A police officer seized $128,915 from Cook during
a traffic stop because it was supposedly connected to a controlled-substance offense, and the
government filed  this civil forfeiture proceeding to retain the cash under 21 U.S.C. § 881(a)(6). 
Cook filed a claim and moved for dismissal under Federal Rule of Civil Procedure 12(b), A week
later, the Government served Cook with 19 special interrogatories under Rule G of the
Supplemental Rules for Certain Admiralty and Maritime Claims.  Cook answered only numbers
1, 4, and 19, arguing that the rest fell beyond the scope of Rule G. The government moved the
court to compel Cook to answer the rest. Only a claimant who establishes standing to contest
forfeiture may move to dismiss the action under Rule 12(b).  Pleading Article III standing in a
civil forfeiture action requires no more than alleging that the government should be ordered to
turn over to the claimant money held by it that belongs to him. Also, Rule G requires compliance
with the simple procedural requirements listed in Rule G(5), i.e., a claim must be signed under
penalty of perjury, identify the specific property claimed and the claimant, state what interest he
or she has in the property, and be served on the government. To that end, the claimant need not
demonstrate legitimate ownership of the defendant property to show standing because standing
and ownership come into play at different stages in the civil forfeiture case and are governed by
different bodies of law.  If the claimant moves for dismissal under Rule 12(b), then the
government has 21 days to serve special interrogatories limited to the claimant's identity and
relationship to the defendant property, pursuant to Rule G(6)(a).  If the government determines
that the claimant lacks standing, then it can “move to strike” the claim, which the court must rule
upon before any motion by the claimant to dismiss the action.  Here, the government's special
interrogatories inquire about Cook's employment, criminal history, nature of his ownership
interest, relevant documents, details of acquisition of the currency, bank accounts, whether the
currency was represented by check or claimed on income tax returns, the identity of the person
who would kill him if he spoke, and related matters.  The government attempted to justify the
breadth of its special interrogatories by asserting they were necessary to determine whether the
currency seized was truly his alone, and whether Cook had a legitimate source of income that
would justify the cash he was carrying.  The Seventh Circuit, however, rejected that argument in
a previous case, in which the government argued that the claimants, to prove their standing, had
to show their claims to the disputed currency were “legitimate.” The Circuit held that there was
no basis in for the view that Rule G requires a claimant to demonstrate “legitimate” ownership of
the defendant property to show standing.  Such an approach would erroneously meld standing
and the merits, where judges would functionally be deciding forfeitability, thus depriving
claimants of their right to a jury trial under Rule G(9).  The court concluded that only numbers 1,
4, and 19 were limited to Cook's identity and relationship to the cash.  The other questions aimed
to challenge the veracity of his claim of ownership. Because the government's special
interrogatories foreshadowed a motion to strike that would meld standing and the merits, the
court did not compel Cook to respond.  United States v. $128,915.00 In United States Currency,
No. 20-CV-00667-JPG, 2021 WL 243585 (S.D. Ill., Jan. 25, 2021).


