A WORLD POST-WARHOL: WHAT IS FAIR USE IN COMPUTER
CODE?

Collin Aycock”
INTRODUCTION

“Only one thing is impossible for God: To find any sense in any copyright
law on the planet.”’ Computer code is widely viewed as the problem child in
intellectual property because it does not fit perfectly into the patent,
trademark, or copyright systems. Despite this, computer code is most often
associated with copyright protection because that is the closest fit.? In 1974,
the Commission on New Technological Uses of Copyrighted Works
(CONTU) was established to discuss potential changes to the copyright law
and make recommendations to Congress about changing the law.’ Their
recommendation to Congress was to amend the copyright law to include
computer code because code is a set of words fixed in a tangible medium—
the computer’s storage—just as copyright law requires.* While computer
code has both expressive and functional elements, copyright focuses on the
expressive portion.” The essence of copyrighting computer code, therefore,
focuses on the code itself rather than what it does.® The copyright covers the
words and syntax used as it is written, similar to copyright for a book.’
However, this is not a great fit because the functional elements of the code
are left unprotected by the copyright statutes.® Thus, there are issues with
utilizing copyright as the primary method of protecting computer code, but
Congress determined this was the best fit of the options available.’

* 1.D., University of Louisville Brandeis School of Law, 2025; Master of Science in Electrical and
Computer Engineering, Purdue University, 2022; Bachelor of Science in Electrical Engineering, Purdue
University, 2021. Thanks to Dean Lars Smith for his knowledge, advice, and assistance; to the student
editors of the University of Louisville Law Review for their guidance and hard work in editing this note;
and to my friends and family for their support. This Note is dedicated to my wife, Justine, and my
daughter, Caroline. Without their love and support, I would not be where I am today, and I am forever
grateful for them.

! Albert Paine, MARK TWAIN’S NOTEBOOK 380 (2006).

2 Richard Stim, Copyright Basics FAQ, STAN. LIBR., https:/fairuse.stanford.edu/overview/
faqs/copyright-basics/ [https://perma.cc/YD3P-ANRS].

* Pamela Samuelson, CONTU Revisited: The Case Against Copyright Protection for Computer
Programs in Machine-Readable Form, 1984 DUKE L.J. 663, 665 (1984) (citing Act of Dec. 31, 1974,
Pub. L. No. 93-573, tit. II, 88 Stat. 1873, 1873-74).

4 FINAL REPORT OF THE NATIONAL COMMISSION ON NEW TECHNOLOGICAL USED OF COPYRIGHTED
WORKS, 21-22 (1978).

5 Peter S. Menell, Rise of the API Copyright Dead?: An Updated Epitaph For Copyright Protection
of Network and Functional Features of Computer Software, 31 HARV. J. L. & TECH. 305, 309 (2018).

6 Id.

7 See id.; Samuelson, supra note 3, at 704.

8 Menell, supra note 5, at 309; Samuelson, supra note 3, at 704.

°Id.

701



2025] A WORLD POST-WARHOL 702

Computer code can promote technology and development into horizons
that once seemed impossible. The job market in the software development
field is expected to grow by about 25% between 2022 and 2032, which the
U.S. Bureau of Labor Statistics noted was “[m]Juch faster than average.”'’
Notably, learning how to code in different languages on the job is common,
and new skills are learned and shared among developers.'' In the industry,
companies are adopting cultures and strategies to be on the cutting edge of
technology and to get ahead of the competition.'?> Companies also leverage
intellectual property rights to protect their technologies, and this promotes
the innovation we see every day."

The Copyright Act contains exceptions to the express rights given to the
copyright owner; one exception is fair use.'* The primary goal of fair use is
to “fulfill copyright’s very purpose, ‘to promote the Progress of Science and
useful Arts ....””" Fair use creates a set of exceptions that permits
unauthorized use of protected materials by acting as a defense against
infringement claims by the intellectual property rights holder.'® The fair use
doctrine was primarily developed in the copyright space, but a similar
doctrine was also developed in trademark law.'” No such exception exists in
patent law.'® The Copyright Act and the fair use doctrine intend to strike “a
balance of competing claims upon the public interest: Creative work is to be
encouraged and rewarded, but private motivation must ultimately serve the
cause of promoting broad public availability of literature, music, and the
other arts.”'? Fair use law dates back to 1841 when Justice Story laid out the
four factors for fair use now codified in 17 U.S.C. § 107.%° Courts weigh these
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factors to determine whether a use is “fair” or if the user infringed on
someone else’s work and must be held liable for their infringement.*!

In 2023, the Supreme Court decided Andy Warhol Foundation for the
Visual Arts, Inc. v. Goldsmith, where the Court reviewed an infringement
claim by a photographer against the Andy Warhol Foundation. The Andy
Warhol Foundation claimed the use was fair.2? The Court, however, decided
that the use was not fair and focused on the “transformative” nature of the
work in their decision.” The Court held Warhol’s use of the work was not
transformative enough to constitute fair use.** The Court noted that the
intended uses by Warhol and the photographer were similar enough that they
essentially had the same use but did not consider Warhol’s intent or the
message his image conveyed in denying that his use was fair.”

This Note argues that Andy Warhol Foundation for the Visual Arts, Inc.
v. Goldsmith has the potential to narrow the scope of fair use in computer
code and that this change would not be suitable for innovation or the software
development industry. Part II of this Note further explains the fair use
doctrine as well as the statute that enumerates the four-factor test that the
courts apply.

Part II also provides the background information and the decisions in
Google LLC v. Oracle America, Inc. and Warhol.*® This exposes how fair
use has previously been viewed by the Court in a computer code context and
shows that the Court, with its newer justices, has interpreted fair use in an
artistic context. This part will focus on how the two cases utilized the fair use
factors and how the two types of copyrighted materials affected the Court’s
view on interpreting those factors, as well as the emphasis they placed on
transformative use.

Part III of this Note discusses how the current interpretation of fair use
affects computer code and the issues that it presents. This part will examine
how the Warhol and Google cases play into the interpretation of fair use.*” It
also looks at how the two cases utilize the fair use factors differently and
what the Warhol case means for balancing the factors.”® The part concludes
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by discussing how a narrow interpretation of the factors harms innovation
and the software development industry.

Part IV of this Note suggests the acceptance of a broad fair use regime in
computer code. This part will highlight the need for this broad view and
elaborate on the detrimental effects that a narrow view of fair use will cause.
It also examines how a narrow fair use regime will hurt software developers
and the growth of learned skills in this industry. Part IV will also examine
the importance of the “purpose and character” provision,*’ especially the
transformative element, in creating a fair use regime that promotes research
and innovation.

Finally, this Note concludes by discussing how Google laid out sound
reasoning for maintaining a broad regime of fair use and the importance of
allowing the usage of skills and knowledge gained by developers working
throughout the industry.>® The overall goal of this Note is to analyze the
potential effects of the Warhol case on the intellectual property rights of
computer code to encourage a regime of intellectual property rights that
promotes research, development, innovation, and skill growth in the software
development industry.*'

II. BACKGROUND

Knowledge of the intellectual property rights held by the copyright owner
is an important first step in comprehending the fair use doctrine. Also,
explaining the fair use doctrine illustrates the limited exceptions to those
rights. Then, an explanation of the rulings in each Supreme Court case helps
show how courts interpret the scope of fair use. Finally, discussing the larger
view on fair use and how these cases work into this view, especially in
computer code, is imperative.

Intellectual property rights in the U.S. are akin to general property rights
in that they are a “bundle of rights.”** The bundle of rights given to copyright
owners includes “the exclusive rights of reproduction, adaptation,
publication, performance, and display.””® Importantly, the rights of
reproduction, adaptation, and publication extend to all types of copyrighted
works, whereas the rights of public performance and display are more
limited.** The right of public performance is limited to “‘literary, musical,
dramatic, and choreographic works, pantomimes, and motion pictures and
other audiovisual works and sound recordings,”” and the right to display
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recordings publicly is limited to “‘literary, musical, dramatic, and
choreographic works, pantomimes, and pictorial, graphic, or sculptural
works’, including the individual images of a motion picture or other
audiovisual work.”*

The rights granted to the owner of the copyright not only give them
exclusive rights to reproduce, adapt, publish, perform, and display the work,
but it also provides them the exclusive right to authorize these actions.*®
Congress’s intent in giving this right was to ensure that any party who
engages in or contributes to infringement is held liable for their actions.*’

A. The Fair Use Doctrine

The fair use doctrine is a set of exceptions to the rights granted in
copyrighted works.* Despite granting such broad rights under copyright law,
Congress subjected these rights to certain exceptions enumerated in the
sections following the grant.** The exception this Note focuses on is fair
use.*” This exception began as a court-made doctrine but was eventually
codified.*! While not an exhaustive list of fair uses of copyrighted works, the
statute lists a few purposes that the doctrine protects.*? The statute says that
uses such as “criticism, comment, news reporting, teaching[,]
... scholarship, or research, is not an infringement of copyright.”**

In deciding not to specifically enumerate what constitutes fair use,
Congress instead adopted the factors that evolved throughout the application
of the fair use doctrine by the courts.** These factors are:

1. [T]he purpose and character of the use, including whether such use
is of a commercial nature or is for nonprofit educational purposes;

2. the nature of the copyrighted work;

3. the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and
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4. the effect of the use upon the potential market for or value of the
copyrighted work.*

The statute concludes by noting that even unpublished works are subject
to the fair use balancing test.*’ In adopting this test, Congress indicated that
it wanted courts to remain free to adapt and apply the doctrine to each case
rather than providing a rigid set of rules.*” Congress also highlighted that the
provision stating, “whether such use is of a commercial nature or is for
nonprofit educational purposes,” signals that the commercial or non-profit
nature of an activity should be considered among the factors in deciding fair
use cases.”® Congress clarified that their intention was not to alter the
doctrine; instead, they wanted to codify the “purpose and general scope of
the judicial doctrine of fair use.”*

The fair use doctrine is considered “difficult and unpredictable” because
there is little to no guidance on weighing the factors listed in the statute.*
Interpretation and understanding of these factors, therefore, largely depends
on caselaw and how courts have applied the factors to the facts at hand.’' The
fair use statute provides the basic framework, however, there remains plenty
of room for interpretation and application of the factors.®> Accordingly, the
Supreme Court’s jurisprudence often guides litigants on approaching these
factors, but guidance from the Supreme Court is typically limited and does
not fill in the gray area left by the framework codified by Congress.*®

B. Google LLC v. Oracle America, Inc.

In 2021, the Supreme Court faced the question of the scope of the fair use
defense in Google LLC v. Oracle America, Inc.** In that case, Google copied
code from Oracle’s Java Standard Edition (Java SE) program and claimed
fair use as its defense to Oracle’s challenge of the use.”

Google acquired Android to start developing smartphone software in
2005.%° Google’s goal was to create a platform where developers could come
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and easily utilize the tools they created.”” Their ultimate goal was to garner
support for the Android platform so that more applications would be
available to consumers, and thus, they would choose Android over the other
options.’® However, such a lofty goal meant “attracting a sizeable number of
skilled programmers.””*® Oracle owns the Java SE platform, which is written
in the Java programming language.®® Java is a programming language that is
widely known by many developers.®' This prompted Google to approach Sun
Microsystems (Oracle’s predecessor) about licensing the Java platform for
its smartphones.*

However, Google and Sun could not agree on certain terms, so Google
proceeded by building out their platform, which was tailored for
smartphones, rather than desktop or laptop computers.*®> To do this, Google
had to write millions of lines of code.®* Despite Google creating a lot of their
code, they copied approximately 11,500 lines of code from Java SE.** These
lines of code were part of the Application Programming Interface (API) from
Java SE.% Google argued that its use was fair because some of the code was
fundamental to using the Java language and that copying the code allowed
programmers to utilize their knowledge and skills.®’

An API is a tool that “allow[s] programmers to use . . . prewritten code to
build certain functions into their own programs, rather than write their own
code to perform those functions from scratch.”® When a user gives a
computer an input to seek an answer, the computer receives that input as a
“task.”® The function of the API is to take the incredible number of “tasks”
a computer may complete and organize them in a certain way.”” The API
allows a programmer to select the “task” or “tasks” they need for their
intended use.”' Tasks are grouped into “classes,” which are grouped into
“packages.””” “Implementing code” instructs the computer on how to
perform certain tasks, while the computer selects which task to execute
through “method calls.””® Method calls direct the computer to the appropriate
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program within the implementing code, ensuring the correct task is carried
out.”* Computers often complete many different tasks, and different method
calls tell the computer which tasks to choose.” The Java language has many
method calls that programmers are already familiar with, which allow them
to perform many tasks.”®

The “method call[s] . .. locate and invoke the particular implementing
code” to perform a specified task by utilizing “declaring code.””” The
declaring code is part of the API, and it connects the method calls with the
implementing code.” Thus, the declaring code operates as a shortcut in Java
where the programmer can easily pick “task[s] without having to learn
anything more than a simple command.”””

In addition to this, the declaring code organizes the tasks within the Java
system.* The commands are given to the computer, and then the method
calls locate the correct implementing code and tell the computer what to do.*'
A line of code ultimately uses the API to call a “task-implementing program”
that performs the operation the programmer sought to complete, such as
“determining the higher [of two] number[s].”*

To perform the desired task the programmer writes the code, in the proper
software (the API), and that software utilizes the included declaring code that
links to the “method calls,” which links to the task-implementing program
and the included implementing code that carries out the task.®

Google wrote its own implementing code and task-implementing
programs in this case.* It also wrote its own declaring code in many of the
instances.® However, Google did copy the declaring code from 37 packages
of the Sun Java AP, including the names of the tasks, the names of the
classes, and the names of the packages.®® Google reasoned that these
packages were useful for programmers working on applications for
smartphones and “three of the packages . . . were fundamental to being able
to use the Java language at all.”®” This allowed programmers to use the
method calls they were already accustomed to using to call up tasks, but the

" Id at10-11.
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implementing code that Google wrote themselves performs the actual task.*®
Without directly copying this code, the programmers would need to learn an
entirely new system that Google would need to create to call up those tasks.*’

The Federal Circuit decided that the API’s declaring code and its
organizational structure could be copyrighted.”® The Federal Circuit also held
that the taking of “a copyrighted work verbatim and using it for the same
purpose and function as the original competing platform” was not fair use.’!
After this, Google petitioned the Supreme Court for certiorari, which the
Court granted.”

The Supreme Court began its examination of the fair use provision by
emphasizing that the list of factors is not exhaustive and “that some factors
may prove more important in some contexts than others.””® Rather than
addressing the copyrightability of the code—which Google initially asked
the Court to do because Google felt the API could fall under the statutory
provision that “forbids copyrighting, e.g., ‘process[es],” ‘system[s],” and
‘methods of operation””*—the Court instead presumed the API was
copyrightable and focused on whether its use constituted fair use.’’

The analysis of the fair use claim began by discussing the difficulty of
applying copyright and fair use to computer programs because of their
expressive and functional features.”® However, the Court acknowledged that
Congress intended for computer code to be covered by copyright when they
defined computer programs in 17 U.S.C. § 101.””

The Court then analyzed the “nature of the copyrighted work” factor.’®
The Court discussed how the implementing code required the creativity of
the developer to consider the speed of the device, the size of the memory of
the device, as well as the other factors related to the device.”” Whereas the
declaring code was intended to attract programmers and be easy to remember
so that they could easily invoke it.'”” The Court also emphasized that
implementing code is closer to the core of fair use than declaring code, which
means it is harder to establish a fair use of implementing code.'®' Then, the
Court explained that a significant portion of the value of the program comes
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from the time and effort the programmers spend learning the API’s system
and the efforts Sun expended to get the programmers to learn the system so
they will use Sun’s implementing programs, which Google did not copy.'®*
The Court’s analysis of the “nature of the copyrighted work™ factor weighed
in favor of fair use.'"

The next factor the Court looked at was “[t]he [p]urpose and [c]haracter
of the [u]se.”'™ The Court discussed the consideration of “whether the
copier’s use ‘adds something new, with a further purpose or different
character, altering’ the copyrighted work ‘with new expression, meaning or
message.””'” The Court then articulated that often the term
“transformative”'% is used to describe “a copying use that adds something
new and important.”'” A use deemed transformative often tends to support
a finding of fair use.'®®

The Court further reasoned that while Google copied the exact code from
the Java API, to determine whether a use is “transformative” requires
examining the purpose and character of the work alleged to be infringing.'®
Then, the Court clarified that Google only used the Java API to the extent
that the API was needed to incorporate tasks that were useful in smartphones,
and Google’s intent was limited to allowing programmers to call on the tasks
in the programming language they knew.''” Because reimplementation
involves the “‘building of a system . . . that repurposes the same words and
syntaxes’ of an existing system,” this use contributed to the enhancement of
computer program development.''' Additionally, Sun had even used
pre-existing interfaces in creating Java and reusing APIs was common in the
industry.''> These facts, to the Court, tended to support that copying Google’s
code weighed in favor of fair use.'"* The Court also declined to require good
faith in the purpose and character of the use factor and noted that many fair
uses may still be commercial in nature.''*

The third factor the Court analyzed was “[t]he amount and substantiality
of the portion used.”'"* The Court reasoned that while 11,500 lines of code is
a large number—compared to the 2.86 million lines in the API—the 11,500

102 77
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lines were relatively small.''® The Court decided that it was better to look at
the lines copied compared to the total number of lines, rather than looking at
the copied lines in isolation because of the inseparability of the API to the
task-implementing lines, the familiarity of the programmers with those lines,
and the purpose of Google to create a different platform and to create a
different system to build and popularize the Android system.''” The Court
emphasized that Google could not use fewer lines than it did like the 170
Oracle suggested was necessary to use Java because their objective was not
Jjust to use Java, rather it was to allow programmers to bring their abilities
over from using Java’s API and apply it to making new programs for the
Android platform.'"® Thus, the Court concluded the “substantiality” factor
weighed in favor of fair use.'"

Finally, the Court analyzed the “‘effect’ of the copying in the ‘market for
or value of the copyrighted work.””'?® The Court looked not only at the
potential loss of revenue, “but also the source of the loss.”'?! Then, by
examining “public benefits the copying will likely produce,”'** the Court
proceeded to address the fact that these questions may not arise in other cases
and are not the only ones a court may ask in their analysis, but they were the
relevant ones here.'”® The justices considered the failed attempt by Sun to
expand into the mobile phone market, the difference in the kinds of devices
used, the markets they occupied, and the benefits Sun received from more
programmers using Java.'** As a result, they explained that the desire of
Google to use the API had less to do with Java and more to do with the
programmers and their understanding of the Java APL'* The decision
emphasized that allowing Oracle to enforce its copyright would “risk harm
to the public” because it would stunt creativity and development to allow
Oracle to enforce its rights over the API.'*® The Court ultimately decided that
the “uncertain nature of Sun’s ability to compete in Android’s marketplace,
the sources of its lost revenue, and the risk of creativity-related harms to the
public, when taken together, convince that this fourth factor—market
effects—also weighs in favor of fair use.”'?’
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The Court held that Google’s copying was a fair use of the Sun Java API
as a matter of law.'?® The result of the Google case was a signal that fair use
is applied broadly in computer code.'? While the focus of the case was on
the APIs and the declaring code, it appeared to many that this could be
extended to the implementing code to an extent, but the exact bounds were
unclear."** However, this was a win to many, especially those who favor a
broad fair use doctrine in computer code, because it allowed for the
interpretation of the factors in a manner that considered the use and
application of the code.”' Also, it showed that the Court is willing to view
fair use in code in a manner that promotes the advancement of technology,
which required the Court to look at the use of the alleged infringer and how
that use can be applied to the transformative use analysis.'*

C. Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith

In Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, the
Supreme Court faced a question of the scope of the fair use doctrine.'** The
Court weighed the fair use factors and decided, in a 7-2 split, that Andy
Warhol’s use of a photograph to create new images of the musician Prince
shared substantially the same purpose as the original photograph, and that
purpose was commercial in nature, so his use did not constitute fair use.'**
This decision seemingly let artists know that mere “transformation” is not
enough for fair use and signaled to all that each factor must be considered;
no factor is dispositive.'*

Lynn Goldsmith is a photographer who made a career in rock-and-roll
photography and took photographs of some of the most famous rock stars,
including Prince.'*® Vanity Fair came to Goldsmith in 1984 seeking to license
a photograph of Prince.'*” The photograph was licensed to Vanity Fair as an
“artist reference” for a story on Prince, but the license was conditioned on
the photo being used “‘one time’ only.”'** Vanity Fair subsequently hired
Andy Warhol to use that image as a reference for the image published in the

128 77

129 Dorothy Auth et al., High Court Oracle Copyright Ruling Is a Boon for Innovation, LAW360 (Apr.
8, 2021, 4:48 PM), https://www.law360.com/articles/1372692/high-court-oracle-copyright-ruling-is-a-
boon-for-innovation [https://perma.cc/S5LD-CQCQ].

130 77

B 1d.; Google, 593 U.S. at 38-31.

132 Auth et al., supra note 129; Google, 593 U.S. at 40.

133 Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 525 (2023).

134 1d. at 550-51.

135 1d. at 526-27.

136 1d. at 515.

137 17

138 77
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magazine.'” Goldsmith was credited for the “source photograph” and
received $400 from Vanity Fair."*® The license agreement stated “that the
illustration was ‘to be published in Vanity Fair’s November 1984 issue. It
can appear one-time full page and one time under one-quarter page. No other
usage right granted.””'*! However, Warhol subsequently made 15 additional
works based on Goldsmith’s photograph.'* The Andy Warhol Foundation
for the Visual Arts, Inc. (AWF) later licensed one of the works to Condé
Nast, where AWF received $10,000 and Goldsmith was not compensated.'*?
Goldsmith went to AWF and let them know that their use of the photograph
likely infringed on her copyright, and AWF subsequently sued her.'* The
district court granted Summary Judgment on AWEF’s stance that the use
constituted “fair use,”'*> however, the court of appeals reversed.'*

AWF maintains copyrights in the subsequent works created by Warhol,
but they do not possess the works themselves.'*” They use their rights in the
images to license the images.'*® Importantly, since licensing to Vanity Fair,
Goldsmith has licensed the images to other entities, like Newsweek, People,
Musician, and others.'*” People magazine even paid Goldsmith $1,000 to
license one of her images for their Prince tribute after his death.'”® Three
other notable special edition Prince magazines were released after his death,
with images of him on the cover and crediting the source of the
photograph.'*! Condé Nast, however, did not credit the photographer.'**

The question before the Supreme Court was “whether the first fair use
factor, ‘the purpose and character of the use, including whether such use is
of a commercial nature or is for nonprofit educational purposes,” § 107(1),
weighs in favor of AWF’s recent commercial licensing to Condé Nast.”!*?

After informing AWF of the alleged infringement, AWF sued Goldsmith
in the Southern District of New York seeking a declaratory judgment of
either noninfringement or fair use to which Goldsmith filed a counterclaim
of infringement."> The district court ruled that three of the four factors

139 17
140 1d_ (citations omitted).

"1 1d. at 516-17 (citation omitted).

12 1d. at 515.

1 7

w4 7

145 14, (citing 17 U.S.C. § 107).

146 77

Y7 1d. at 519.

148 77

149 1d. at 520.

150 77

B 1d. at 520-21.

52 1d. at 521.

153 1d. at 516 (citing 17 U.S.C. § 107(1)).
154 Id. at 522.
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weighed in favor of AWF and granted them Summary Judgment.'>> The only
factor not weighing in AWF’s favor was “the nature of the copyrighted
work.”!%

The court of appeals reversed the district court, holding that all four
factors favored Goldsmith.””” The Second Circuit noted that the
“transformative purpose and character must, at the bare minimum, comprise
something more than the imposition of another artist’s style on the primary
work.”!%

The Supreme Court then granted certiorari.'’” The Court’s analysis
focused on the first factor, “the purpose and character of the use, including
whether such use is of a commercial nature or is for nonprofit educational
purposes,”'® and whether the factor weighs in favor of Goldsmith.'®' The
Court began by declaring that “the first fair use factor instead focuses on
whether an allegedly infringing use has a further purpose or different
character, which is a matter of degree, and the degree of difference must be
weighed against other considerations, like commercialism.”'*> The Court
turned to the first factor’s central question—it asked ““whether the new work
merely supersede[s] the objects of the original creation . . . (supplanting the
original), or instead adds something new, with a further purpose or different
character.””'®® Sharing purpose or character of a work “is a matter of degree”
and the factor “asks ‘whether and to what extent’ the use at issue has a
purpose or character different from the original.””'** The Court also
explained that “[a] use that has a further purpose or different character is said
to be ‘transformative.””'®® To be “transformative” the “degree of
transformation” has to go beyond merely being a “derivative transformation”
that the copyright owner has the exclusive right to create.'®® Ultimately, the
first factor looks to “whether the use of a copyrighted work has a further
purpose or different character, which is a matter of degree, and the degree of

155 Id. at 522-23 (citing Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 382 F. Supp. 3d
312,316 (S.D.N.Y. 2019)).

156 Andy Warhol Found. for the Visual Arts, Inc., 382 F. Supp. 3d at 327.

157 Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 54 (2d Cir. 2021).

158 Id. at 42.

159 Warhol, 598 U.S. at 525 (citing Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598
U.S. 508 (2022)).

190 4. (citing 17 U.S.C. § 107(1)).

161 g4

162 1d (citing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994)) (In response to AWEF’s
contention that the court of appeals erred in not considering that the new photograph was transformative,
and the first factor weighs in their favor “because the works convey a different meaning or message than
the photograph.”).

163 1d. at 528 (citing Campbell, 510 U. S. at 579) (internal quotation marks omitted).

164 1d. at 529 (citing Campbell, 510 U. S. at 579).

165 14

166 74
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difference must be balanced against the commercial nature of the use.”'®” If
the original and the secondary use “share the same or highly similar purposes,
and the secondary use is of a commercial nature, the first factor is likely to
weigh against fair use, absent some other justification for copying.”'®®

In analyzing the first factor, the Court examined the “specific ‘use’” of
the copyrighted work that was alleged to constitute “‘an infringement.””'%’
The Court clarified that the use of the image licensed by Condé Nast served
“substantially the same” purpose as Goldsmith’s photograph.'”° It also stated
that the use was commercial in nature.'’' Thus, the commercial character and
the fact that the photographs served “substantially the same purpose”
supported a finding against fair use.'”” The Court then determined that
derivative works may borrow heavily from an original but that the use here
had too similar of a purpose and there had not been a “compelling
justification” for the use offered.'”

The Court proceeded to review the contention by AWF that the image had
a “new meaning or message” and, that the new meaning or message weighed
in favor of fair use, especially since Warhol’s images “‘convey[] the
dehumanizing nature of celebrity.””'’* The Court disagreed with this
notion.'”

The Court then stated § 107(1) does not mean that “any use that adds some
new expression, meaning or message” supports a finding of satisfying the
first factor.'’”® To find otherwise “would swallow the copyright owner’s
exclusive right to prepare derivative works.”'”’ It also noted that a film or
musical adaptation of a book might alter the meaning of the original'’® or
“add ‘important new expression,””'” but licensing may still be necessary.'*’
A new meaning or message is not sufficient, instead, it is important to look
at whether the new work “served a purpose distinct from the original, or
instead superseded its objects.”'®' Deciding “[w]hether the purpose and
character of a use weighs in favor of fair use is . . . an objective inquiry into

167 Id. at 532.

168 1d. 532-33.

199 /4. at 533 (citing 17 U.S.C. § 107).
0 Warhol, 598 U.S. at 536 (citing 17 U.S.C. § 107).
7114, at 537 (citing 17 U.S.C. § 107(1)).
172 Id. at 537-38.

173 Id. at 540.

74 Id. (citation omitted).

175 Id. at 541.

176 14

1

178 7

'7 Id. (quotations omitted).

180 77

81 7d. at 542.
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what use was made, i.e., what the user does with the original work.”'®* Thus,
the examining court will look objectively at what is done with the original
work, which includes looking at the new expression, meaning, or message
the author adds, to determine whether the purpose and character weigh in
favor of fair use.'®

Therefore, even if the goals of the images are different, courts must look
at the difference “in the context of the specific use at issue.”'® In the end,
both uses were to provide an image of Prince in a magazine about Prince.'™
This difference was not enough to find in favor of AWF on the first factor.'*
To hold otherwise, in the Court’s opinion, would authorize the copying of
photographs for commercial purposes that are “substantially the same as
those of the originals.”'®” The Court also stated that AWF did not offer a
compelling justification “for copying the photograph, other than to convey a
new meaning or message.”'*® This was not enough to support fair use under
the first factor to the Court because the uses of the images were substantially
the same in the eyes of the Court, and there was not enough of a “degree of
difference” between the images to support a finding of fair use.'®’

The Court further emphasized that the requirement for AWF to pay
Goldsmith would not stifle creativity; rather, it would encourage artists to
create works."”® The Court dismissed the dissent’s concern that not allowing
copying will hinder innovation and creativity because there is value in the
original works, not just the copying ones.'”’ The majority felt that the
exceptions given in the Copyright Act were sufficient to address any
concerns about creativity and innovation.'*? Finally, the Court decided that
the original creators of works, like Goldsmith, deserve copyright protection
and that copyright includes the right to make derivative works.'”* Since the
two images serve “substantially the same purpose,” the use was commercial
in nature, and AWF did not provide a reasonable justification for its use, the
first factor weighed in favor of Goldsmith.'** Thus, the Court affirmed the
judgment.'®?

182 Id. at 545.

183 77

184 77

85 Warhol, 598 U.S. at 545.

186 7d. at 545-46.

87 Id. at 546.

188 Id. at 547.

189 1d. at 546.

190 77

101 77

Y92 Id. at 550.

193 17

194 77

195 Id. at 551 (citing Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26, 45-51
(2d Cir. 2021)).



717 UNIVERSITY OF LOUISVILLE LAW REVIEW [Vol. 63:3

D. Reconciling Warhol and Google

The Supreme Court has now interpreted the “transformative use” element
of the first factor in different ways, which has led to a potentially harmful
view of the fair use doctrine.'” Thus, the standard to be applied by the lower
courts is now more unclear than ever. While, previously, the courts had a lot
of discretion in interpreting the facts of the case, now it is not precisely clear
how they are supposed to interpret the issues they are faced with.'”” The
different forms of the works in question only further questions inquire of how
the standard is applied.'”® While Warhol does not definitively overrule the
standard set in Google, it does seem to conflict with the analysis of the
“purpose and character” factor that Google set out.'”” This leads to much
uncertainty on how relevant the Google decision now is because the scope of
transformative uses in fair use appears to have been immensely narrowed by
Warhol **

III. THE EVOLUTION OF THE FAIR USE DOCTRINE

The fair use doctrine evolves with each case the Supreme Court hears, and
this causes problems with how previous cases will be viewed by the lower
courts when they are faced with new cases. The notable issue that arises,
which is the focus of this Note, is how the interpretation of fair use—
especially transformative use—in computer code is affected by the Warho!
case.””! In both Google and Warhol, the Supreme Court interpreted the fair
use doctrine and its first factor,”” the “purpose and character of the use,*"
and the Court specifically looked at the “transformative” nature of the works
in each case.”*

Section A compares how the interpretation of the transformative use
element of the fair use doctrine has changed because of the two cases.””
Section B then looks at how the shift interpretation from Google to Warhol

19 Id.; Google LLC v. Oracle Am., Inc., 593 U.S. 1, 31 (2021).

7 Gary Myers, Muddy Waters: Fair Use Implications of Google LLC v. Oracle America, Inc., 19
NW. J. TECH. & INTELL. PROP. 1, 35-36 (2022); see also Google, 593 U.S. at 40.

198 Google, 593 U.S. at 31; Warhol, 598 U.S. at 516-18 (Google dealt with fair use in computer code,
whereas Warhol was a case involving artistic works).

199 Google, 593 U.S. at 28-32; Warhol, 598 U.S. at 550-51.

20 Google, 593 U.S. at 28-32; Warhol, 598 U.S. at 550-51.

2V Warhol, 598 U.S. at 550-51.

202 14, at 515-16 (citing 17 U.S.C. § 107(1)); Google, 593 U.S. at 30 (citing 17 U.S.C. § 107(1)).

20317 U.8.C. § 107(1).

2% Warhol, 598 U.S. at 529; Google, 593 U.S. at 30 (citing 17 U.S.C. § 107(1)).

205 Google, 593 U.S. at 28-32; Warhol, 598 U.S. at 550-51.
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will affect transformative use and the first factor in computer code and
software development.”*®

A. The Fair Use Doctrine: Then Versus Now

Prior to Warhol, the fair use doctrine had achieved regard as a broad
doctrine, especially in the realm of computer code.””” The Court set out a
highly interpretive definition of “transformation,” which was beneficial to
not only software developers but also other people seeking to use the fair use
defense.”®® Now, there is a standard that is unclear and runs counter to
Congress’s intent.”*? This seems to point to a desire of the Court to constrict
the doctrine, but this is a goal that runs counter to the purpose of the doctrine
itself.?'° The standard created by the Court here will create a lot of problems
for accomplishing the primary goals of the fair use doctrine because of the
inconsistency.*'!

In enacting the fair use doctrine, Congress intended to codify an exception
to copyright infringement that the courts had already recognized.?'? Congress
even noted that an express definition of the fair use doctrine had not been
accepted; instead, the factors codified were used on the facts of each case to
decide whether a use is fair.?'* Congress did not intend to enclose the scope
of fair use; instead, they were trying to show support for the doctrine by
stating: “The bill endorses the purpose and general scope of the judicial
doctrine of fair use, but there is no disposition to freeze the doctrine in the
statute, especially during a period of rapid technological change.”?'"* As
courts have developed the fair use doctrine, an essential question in
evaluating “the purpose and character of the use™'* became “whether and to
what extent the new work is ‘transformative.’”*'¢

The Court in Google thus evaluated “the purpose and character of the
use,””'” and in their analysis, they looked at the transformative nature of the
code.?'® The Court stated that to “determin[e] whether a use is

2 Google, 593 U.S. at 39-40; Warhol, 598 U.S. at 549-50; see also 17 U.S.C. § 107.

207 See generally Google, 593 U.S. 1.

2% Google, 593 U.S. at 30.

2% Warhol, 598 U.S. at 550-51; 17 U.S.C. § 107; H.R. REP. NO. 94-1476, at 65.

210 Google, 593 U.S. at 40; Warhol, 598 U.S. at 550-51; 17 U.S.C. § 107.

2 Warhol, 598 U.S. at 550-51; 17 U.S.C. § 107; U.S. CONST., art. I, § 8, cl. 8.

212 H.R. REP. NO. 94-1476, at 65.

213 [dA

24 1d. at 66.

2517 U.8.C. § 107(1).

216 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994) (citing Pierre N. Leval, Toward a
Fair Use Standard, 103 HARV. L. REV. 1105, 1111 (1990)); see also Google, 593 U.S. at 3 (citing
Campbell, 510 U.S. at 579).

2717 U.8.C. § 107(1).

218 Google, 593 U.S. at 3.
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‘transformative,” we must go further and examine the copying’s more
specifically described ‘purpose[s]’ and ‘character.”””*'” The Court noted that
by creating Android, Google “provided a new collection of tasks operating
in a distinct and different computing environment.”**° They also noted that
Google had “‘repurpose[d] the same words and syntaxes’ of an existing
system”?! but that this was necessary for the programmers “to use their
acquired skills.”**

The Court’s analysis also focused on the way technology works and how
it requires them to look at the creation and dissemination of the work in
analyzing fair use.””® The Court placed emphasis on the use by Google to
create new products, not to replicate the same products Oracle makes.***
Finally, the Court utilized the widespread reuse of APIs in the software
development industry and the fact that Sun felt that widespread use of Java
would benefit them, to determine that the first factor weighed in favor of fair
use, and a transformative use, by Google.225

Meanwhile, Warhol’s interpretation of transformative appears to conflict
with the legislative goals of the fair use doctrine.”*® The Court reasoned that
the commercial nature of a work is not dispositive—using Google as a
source’?’—but went further to state that a shared purpose of a copyrighted
work is likely a substitute, rather than a transformative use, and thus,
“undermines the goal of copyright.”**® The Warhol Court determined that
since both the original picture by Goldsmith and the Warhol image “shared
the [same] objectives, even if the two were not perfect substitutes”**’ and that
the use “is of a commercial nature,”?*° the use was not a fair use.>!

Additionally, the Court held that adding some new expression, meaning,
or message is not enough to constitute fair use because this would swallow
the derivative use rights given to the copyright owner.”** The Court stated
that the “new expression, meaning or message . . . does not itself dispense
with the need for licensing.”*** Thus, the Court concluded that because the

219 14 at 30 (citing 17 U.S.C. § 107(1)).

20 14, at 31.

221 [d. (citation omitted).

222 [d. (citation omitted).

23 14, at 23.

24 14 at 30.

2% Id. at 31 (citations omitted).

226 Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 531-32 (2023); H.R.
REP. NO. 94-1476, at 65.

27 Id. at 531 (citing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 584 (1994)); Google, 593
U.S. at 31.

28 Warhol, 598 U.S. at 531 (citations omitted).

229 [d. at 536 (citing Campbell, 510 U.S. at 579).

0 14, at 537 (citing 17 U.S.C. § 107(1)).

B4, at 550-51.

B2 4. at 541.
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original photograph and the Warhol image were to be used to “depict Prince
in magazine stories about Prince,”*** they “shared substantially the same
purpose, and the use is of a commercial nature.”*** Importantly, the Court
clarified the key difference lies in Warhol’s image portraying Prince
“somewhat differently from Goldsmith’s photograph (yet has no critical
bearing on her photograph), and that degree of difference is not enough for
the first factor to favor AWF, given the specific context of the use.”**

This interpretation by the Court seems to stray from Google’s
interpretation because the Court almost exclusively focused its analysis on
where the alleged infringing work would be used compared to the original
without paying much attention, if any, to the substantial change of the alleged
infringing work compared to the original.*” Additionally, the Court looked
at the use broadly and did not look at how the changes made would alter the
potential uses and users.”*® This interpretation seems more aligned with
Justice Thomas’s dissent in Google, potentially even taking it further, rather
than the majority in that case.”

Justice Thomas’s dissent noted that the “declaring code” was central to
Oracle’s business and that Microsoft and Apple wrote their own declaring
code, but Google decided to copy Oracle’s.?*” Then, Justice Thomas noted
that declaring code is copyrightable.**' He further stated that the idea of
declaring code is not copyrightable, but the specific declaring code written
by Oracle is copyrightable.*** Justice Thomas stated that the distinction
between the declaring code and the implementing code the majority made
was not proper under the Copyright Act.?*® Justice Thomas then noted that
the “Copyright Act protects code that operates ‘in a computer in order to
bring about a certain result’ both ‘directly’ (implementing code) and
‘indirectly’ (declaring code).”*** Justice Thomas was not satisfied with the
majority’s distinction that the code was associated with uncopyrightable
material because copyrightable ideas are often associated with
uncopyrightable ones.**> He then added that the implementing code and the
declaring code have the same value.*®

B4 1d. at 526.

235 Id. at 550.

236 Id. at 545-46.

237 Id. at 538.

238 I1d; Google LLC v. Oracle Am., Inc., 593 U.S. 1, 31 (2021).
29 Warhol, 598 U.S. at 538; see Google, 593 U.S. at 43 (Thomas, J., dissenting).
20 Google, 593 U.S. at 44-45 (Thomas, J., dissenting).

241 1d. at 46-47.

22 1d. at 47.

3 Id. at 48.

4 14, at 51 (citing 17 U.S.C. § 101).

5 Id. at 51-52.

246 Id. at 52.
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Justice Thomas also analyzed the “purpose and character of the use.”*’
Justice Thomas explained that the nature is “overwhelmingly
commercial.”?*® In addition to the commercial nature, because Google’s use
of the code was the same as Oracle’s, in Justice Thomas’s view, Google’s
code did not qualify as a “transformative” use.**’ He dismissed that a use that
helps others “create new products” is enough to satisfy the definition of
“transformative.””" He called this an “eviscerat[ion] [of] copyright.”**' He
contended that rather than being a “transformative” use, this is a “derivative
use,” which is a right reserved to Oracle, not Google.””* Thus, to Justice
Thomas, this factor weighed towards Oracle.”*

Justice Thomas’s focus was on the use of the code by Google and Oracle,
which is much like the analysis used by the Court in Warhol*** Justice
Thomas shows little interest in examining how the use of the code had
changed or whether Google may have transformed it because, to him, it could
not be transformative if the end use of the code was the same for both the
alleged infringing and original code.**®

Justice Thomas’s dissent draws parallels to the rationale of the majority
decision in Warhol, which was a decision in which Justice Thomas was
involved.”*® Most notably, in the Google dissent, Justice Thomas focused on
the end use of the code, much like the majority in Warhol focused on the end
use of the pictures.””” Neither Thomas’s dissent nor the majority were
interested in the transformation of the alleged infringing object from the
original because the end use was more important to their rationale.>® Thus,
Justice Thomas’s dissent seems more in line with the majority in Warho!l and
may have, at least implicitly, partially motivated the narrowing of the fair use
doctrine in Warhol >

B. What This Means for Code

A narrow interpretation of transformation in the fair use analysis has the
potential to create many problems for the software industry and the precedent

M7 14, at 56 (citing 17 U.S.C. § 106).

248 Id. (Thomas, J., dissenting).

29 Id. at 57-58.

20 14, at 58.

511y

22 14 (citing 17 U.S.C. § 106(2)).

23 1y

2% Id.; Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 596 U.S. 508, 537 (2023) (citing
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994)).

23 Google, 593 U.S. at 58 (Thomas, J., dissenting).

236 1d.; Warhol, 598 U.S. at 549-51.

7 Google, 593 U.S. at 58 (Thomas, J., dissenting); Warhol, 598 U.S. at 549-51.

8 Google, 593 U.S. at 58 (Thomas, J., dissenting); Warhol, 598 U.S. at 549-51.

29 Google, 593 U.S. at 58 (Thomas, J., dissenting); Warhol, 598 U.S. at 549-51.
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set out by Google. This narrow view opens the door for massive regression
in the development of software and creates a concern for litigation over many
uses that otherwise would have been considered “fair” by Google.** Not only
does the decision here bring up a lot of questions on how fair use is
interpreted in code, but it also brings up questions on how to interpret it in
the “traditional” copyright mediums, such as paintings and other artistic
works.?*! With code already struggling to be interpreted under the copyright
law, this seems to spell out a grim future for how the Court might interpret
fair use in computer code in the future.

Justice Kagan’s dissent in Warho! helps to highlight the promise and good
that could come from a broad interpretation of the transformative use
element, rather than the narrow one the majority selected.”> The Justice’s
dissent points out that prior to the decision in Warhol, the first factor boiled
down to asking, “[d]oes the work ‘add[ ] something new, with a further
purpose or different character, altering the [original] with new expression,
meaning, or message’?”?*> And when it did add something new, “to a
significant degree,” the work would be deemed “‘transformative’ and [the
Court would hold] that the fair-use test’s first factor favored the copier
(though other factors could outweigh that one).”?**

One of the important points the dissent makes, which shows just how
seismic of an impact the majority’s decision could have, is that the majority
does not care “how much ‘new expression, meaning, or message’ [Warhol]
added . .. [a]ll that matters is that Warhol and the publisher entered into a
licensing transaction, similar to one Goldsmith might have done.”**> The
Justice is making the point of how fair use has evolved to protect exactly this
type of use as fair, but the majority, wrongly, decided that looking at both
uses in a broad manner results in infringement, rather than fair use.”*® The
Justice also notes that the majority has decided that since “Warhol licensed

20 Google, 593 U.S. at 39-40; Blake Brittain, US Supreme Court’s Andy Warhol Decision Keeps
‘Fair Use’ Questions Alive, REUTERS (May 22, 2023, 10:34 AM),
https://www.reuters.com/legal/litigation/us-supreme-courts-andy-warhol-decision-keeps-fair-use-
questions-alive-2023-05-22/; Benjamin Stern & Anuj Khetarpal, How High Court May Tackle Fair Use
in Warhol Case, LAW360 (June 17, 2022, 5:38 PM), https://www.law360.com/articles/1503362/how-
high-court-may-tackle-fair-use-in-warhol-case [https://perma.cc/S7JD-TCUD].

261 Brittain, supra note 260; Benjamin Stern & Anuj Khetarpal, How High Court May Tackle Fair
Use in Warhol Case, LAW360 (June 17, 2022, 5:38 PM), https://www.law360.com/articles/1503362/
how-high-court-may-tackle-fair-use-in-warhol-case [https://perma.cc/S7JD-TCUD].

22 Warhol, 598 U.S. at 559 (Kagan, J., dissenting).

29 1d. (citing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994); Google, 593 U.S. at
29-30).

264 14

25 Id. at 560.

266 14
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his work to a magazine—as Goldsmith sometimes also did—the first factor
goes against him.”*’

This decision drives Justice Kagan to dive deeper into how this new
expression by Warhol renders the two images “fundamentally different.”?%®
Important in showing that the images are different, the Justice points out that
the magazine had their choice between Goldsmith’s image and Warhol’s
portrait, and “they wanted the portrait.”*® Thus, to Justice Kagan, the
marketplace has decided which one it wants, which proves the difference.?”®
Further, the Justice notes that a primary issue with relying on gaining licenses
in all circumstances is that copyright owners can “charge out-of-range
price[s] for licenses. And other times they just say no.”””' In that vein, the
Justice expounded that the potential for the loss of “‘creative progress’ is
what lay behind the Court’s inquiry into transformativeness . ..."*’* This
points to a primary issue of relying solely on licenses: it will inevitably hurt
progress and creativity.*”

Justice Kagan then goes on to say that the majority does not seem to care
about the “transformation or narrative of the work,” and that “[t]hey do not
even acknowledge that a narrative exists.”?’* Justice Kagan contends that the
majority oversimplifies the question at hand to the commerciality of the use
and whether the use is for a reason other than to critique the original work.?”
To her, this is unsupported by § 107(1), and the “emphasis on commercialism
would ‘swallow’” the uses that are “often thought fair.”?’® Ultimately, in her
view, the result of narrowing the scope of fair use “will ‘frustrate the very
ends sought to be attained’” by copyright law.”*”” Justice Kagan concluded
that “[ruling in this way] will make our world poorer.”?’®

With the Warhol Court signaling that the commercial nature of the two
images was important, as well as the goal of licensing being a goal for both
Warhol and Goldsmith, this seems to point to a bleak future for how fair use
of computer code will be looked at by the Court.?”” Justice Kagan highlights
this point in her dissent.® She reasons that both Google and Sun

27 Warhol, 598 U.S. at 559 (Kagan, J., dissenting) (citing Campbell, 510 U.S. at 579; Google, 593
U.S. at 29-30).

268 1d. at 567.
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20 Warhol, 598 U.S. at 567.

V4. at 572.

212 [d. at 573 (citing Google, 593 U.S. at 30-31; Campbell, 510 U.S. at 579).
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24 Id. at 574.

25 Id. at 586.

276 [d. at 578 (citing Campbell, 510 U.S. at 584).

27 [d. at 593 (citing Harper & Row, Publrs. v. Nation Enters., 471 U.S. 539, 549 (1985)).
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2" Id. at 54546 (majority opinion).
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Microsystems “meant to market software platforms facilitating the same
tasks—just as (in the majority’s refrain) Warhol and Goldsmith both wanted
to market images depicting the same subject.”?*!

This creates a massive problem for code. Now, code may be viewed
through a narrow lens, and the commercial nature alone may cause the fair
use of code to no longer exist. Prior to Warhol, a work being “transformative”
of the original seemed to be enough to satisfy this requirement.”** Even
Google broadened the scope of “transformation” to not just mean
transforming the literal work but also the application of the work and what
results from the application of the work.”® This definition appears to signal
that the Supreme Court was supporting a regime of fair use that promoted the
flow of ideas, especially when skills were widely known and utilized in a
field.*

While Google looked at the nature of declaring code and the weaker
copyright protection it receives,*® the rationale used to determine whether a
use is transformative and for allowing for fair uses is not a stretch from this
case to other cases involving implementing code, as long as the fair use
factors are appropriately applied to the facts of the new case.”*® However,
because implementing code is much more creative than declaring code, any
copying of implementing code would have a much tougher time than
declaring code to satisfy the fair use factors.” While it is harder to establish
fair use in implementing code, it was not deemed impossible by Google.”**
The framework in Google can readily be applied to implementing code, and
if the code is transformative under the Google standard, the other factors
should be considered in light of this finding.”® The skills of the developers
and the widespread use of Java were important in the Court’s analysis to
determine whether the use was fair.”** This analysis is readily applicable to
implementing code and is aligned with the majority in Google.**!

The majority in Google also acknowledged that the change of platforms
from standard computers to mobile phones was important in their analysis.**?
However, the interpretation by the Warhol Court seemed to suggest this may
no longer matter.”*®> Now, instead of looking at the “‘highly creative’ use

281 Id. at 580 (citing Google, 593 U.S. at 31).

2 Google, 593 U.S. at 8-10.

83 1d. at 8-12.
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286 14, at 29-32; Id. at 40.
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288 Id. at 29 (citing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994)).
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.. . made of the copied code,”®* the Court emphasized that the commercial
usage of the original work and the newly created work, as long as the new
work is not a parody, would be sufficient to deem the works to have the same
objective and would not pass as a fair use.?”

The Google precedent now seems to be in danger because of the Warhol
decision.**® The goal of both Oracle and Google is to license their software.*"’
If a goal to license a work to similar groups is enough to have a shared
objective, then it seems that the Google case could go the opposite direction
today.?”® While the Court in Google did acknowledge that the change from
the typical computer platform to the mobile phone platform did help
Google,””’ it seems that the Court today could now completely ignore that.’*
Since they focused on the goal of both of the users in such a broad manner,
it seems that this may turn uses, like Google’s, from fair under the Google
decision®' to infringement under the Warhol decision.***

One of the biggest issues with this change in view is it fails to understand
how easily it presents problems for code. Generally, the entire goal of writing
code or creating apps is to ultimately license it.*** The technology developed
may be useful for different purposes, or another party may desire to build
upon it. But what if the code inspires another party? Must they obtain a
license if they will make “transformative” use of the code?***

The essence of the code is what it does; code is written to serve a
purpose.’® Whether for entertainment, like the game Flappy Bird, the maps
app to tell you where to go, or the underlying code to make the screens all
around us display the desired images on demand, the code serves a purpose.
While code may be very similar, the function can be very different.**
Ultimately, code—in a lot of instances—is designed to take a user input and
perform a task based on that input.*”” The input is tapping on a screen, but
nobody is going to argue that Flappy Bird and a maps app are the same. There
may be features to an interactive game or social media app that the developer
of a GPS app might find useful but wants to alter to better fit their use case.
Surely, they could seek to obtain a license, but there is no guarantee that they

24 Id. at 581 (Kagan, J., dissenting).

295 Id. at 545-48.

2% See generally Google, 593 U.S. 1; see also Warhol, 598 U.S. 508.
27 Google, 593 U.S. at 8-10.

28 Id.; Warhol, 598 U.S. at 550-51.

29 Google, 593 U.S. at 8-9.

390 Warhol, 598 U.S. at 545-46, 549-51.

3 Google, 593 U.S. at 39.

392 Warhol, 598 U.S. at 545-46, 549-51.

39 Google, 593 U.S. at 39.

394 Id. at 29 (citing Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994)).
395 Menell, supra note 5, at 309.
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would get it. Or there may not even be a need to do so. If the GPS app’s use
and implementation are significantly different from the original’s to a point
where the new developer “transform[s]”% it, why should they be forced to
license the technology?** Just because they used the idea as a seed to develop
their own technology and sought to get their technology into the hands of end
users or to license the technology to other technology companies, should not
be enough to force a company to obtain a license.*'® Thus, there may be
similarities in the works, but the function may be so different that the work
is “transformative’!! and, therefore, removes the need for a license.>'?

This is not to suggest that direct infringement of code is acceptable; rather,
it highlights that it is relatively easy for code to serve “substantially the same
purpose” in the eyes of the Warhol Court.>"* This creates a problem for future
interpretations of fair and transformative use of code and could be
detrimental to creativity and progress in the technology industry.

IV. RESOLUTION

The Google majority decision gives the best interpretation of fair use and
the transformative use element to ensure copyright holders can still protect
their interests while allowing for innovation.*’* The Pre-Warhol
interpretation of transformative use, especially the one in Google, was more
efficient for upholding Congress’s intent to support research, innovation, and
other ideals put forth in § 107.3'> Justice Thomas’s dissent and the majority
in Warhol have strayed too far from the principles that led to the development
of the fair use doctrine, specifically the transformative use element, and are
giving copyright holders overbroad protection, which will harm research and
innovation.*'®

The narrow interpretation of the fair use doctrine, and specifically the
narrowing of what constitutes a “transformative” use by Warhol*'7 is not
suitable for the advancement of technology or software developers because
it will restrain developers from utilizing their skills in different contexts and
situations, which likely means less movement to other industries and roles.
Other forms of intellectual property and the rights granted already do enough

3% Google, 593 U.S. at 29-30 (citing Campbell, 510 U.S. at 579).

3917 U.S.C. § 107.

310 Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508, 549-51 (2023).
3 Google, 593 U.S. at 29-30 (citing Campbell, 510 U.S. at 579).

3217 U.S.C. § 107.

33 Warhol, 598 U.S. at 550.

1% Google, 593 U.S. at 38-39

315 71d; 17 U.S.C. § 107; U.S. CONST. art. I, § 8, cl. 8.

316 Google, 593 U.S. at 57-58 (Thomas, ., dissenting); Warhol, 598 U.S. at 550-51.

317 Warhol, 598 U.S. at 550-51.
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to protect the companies,’'® but this would be an unnecessary restraint on the
people and the skills they have developed.

Google aligns with Congress’s intent because the Court, in evaluating “the
purpose and character,”*"? analyzed the transformative nature of the code.**’
The Court held that some factors may be more important based on the facts,
so the factors should be considered and given weight in light of the case at
hand,**' just as Congress intended.***

Copyright intends to promote creative progress, which the Court in
Google acknowledged. The Court went further to say that “Google’s purpose
was therefore consistent with that creative progress that is the basic
constitutional objective of copyright itself.”** This was because of the
transformative nature of Google’s code and how it could “further the
development of computer programs.”** Thus, Google sought to uphold the
principle of fair use, which the courts and Congress have acknowledged is
necessary because to rule otherwise “stifle[s] the very creativity [the
copyright] law is designed to foster.”?

Meanwhile, the interpretation of fair use, specifically the transformative
use analysis, from both Thomas’s dissent in Google and by the Court in
Warhol, is severely limiting and should not be utilized in cases related to
computer code.’* This analysis of fair use harms creativity and runs counter
to the goals of copyright law.*?’

As questions fly about how fair use will be interpreted, the Supreme Court
should use the next fair use case to come out and declare that computer code
will continue to be interpreted in a similar manner to Google.**® This likely
does not even require an exception to Warhol because the Court can rely on
the imprecise fit of computer code into the copyright statutes to allow the
cases to coexist.”” The Court can use this imprecise fit to say that
transformative uses of computer code will still be viewed under the standard
set forth in Google while allowing the other traditional forms of
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31917 U.8.C. § 107(1).

320 Google, 593 U.S. at 2-3.

321 Id. at 19-20 (citations omitted).
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copyrightable material to be viewed under the Warhol standard.**° This will,
at the very least, solidify the status of computer code as unique under
copyright laws and ensure that progress and creativity are rewarded, not
hindered.*"

While Google, admittedly does not give absolute guideposts and leaves
interpretation up to the court based on the facts presented, this is the intent
behind the fair use doctrine®** and the development of the “transformative
use” element.*** The copyright law was not intended to be stagnant; instead,
it was intended to adapt to the facts and cases and to allow judges to continue
developing the doctrine while ensuring that the basic principles were
codified.*** Thus, the Google precedent is in line with the ideals of the
doctrine and is best suited to continue being the precedent that dictates how
fair use in computer code will be viewed.***

Importantly, Google sought to protect the software developers by
espousing its fair use standard.*® The skills learned in developing software
are unique to each software developer, and the attractiveness of the ability to
code in some languages is something many employers look for.>*” A narrow
interpretation of fair use could lead to concerns that any sort of knowledge
or skill gained in developing code at an earlier time could be considered an
infringement of the code they learned the skills and knowledge from
developing.>*® Meanwhile, Google stands for the idea that the desire for the
language to be widely accepted and used by developers everywhere lends
itself to the developers’ continued use of the language and code as a fair
use.*”’

The software development industry is booming and is anticipated to keep
growing, so the decisions by courts today will have lasting impacts on the
industry for the foreseeable future.**" If the courts continue to narrow the
scope of fair use, the implications on the software development industry
could render the industry desolate. Software developers are learning skills
and transferring ideas on the job constantly.**' If the courts adopt a narrow

330 Menell, supra note 5, at 309; Samuelson, supra note 3, at 704; see also Warhol, 598 U.S. at 550—
51; Google, 593 U.S. at 40.
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fair use doctrine, it will make it easy for large companies to attack the
software developers utilizing that knowledge in new roles.

The threat of a lawsuit alone could deter software developers from leaving
their current employment or remaining in the software development industry.
Potentially, employees could feel like they are stuck in their roles because
they are not sure where the line between their skills and company intellectual
property is. Also, companies could enforce their provisions in such a forceful
way that employees must choose between remaining employed at a place
they no longer want to be, or risk leaving and facing expensive litigation to
determine what the company’s intellectual property is and what the
employee’s skills are. This can also result in a former employee being
completely barred from an industry based on the intellectual property created
without the employee having a noncompetition clause in their contract. This
has the potential to act as an overly restrictive noncompetition clause that
was not bargained for because the threat of losing their livelihood could be
too great for some software developers, so they will decide to stay in the role
they no longer want to be in. Further, with the Federal Trade Commission’s
decision to ban noncompetition clauses, this could be a method to utilize the
principles of a noncompetition clause through alternative means.**> The
intention of banning noncompetition clauses is to help innovation and
increase the earnings of workers, among other things.*** Narrowing fair use
would allow a company to use intellectual property as a shield to prevent
employees from leaving, despite the noncompetition clause ban.*** All the
company must do when an employee attempts to leave is threaten litigation
again, and the employee will feel the need to fall back in line or face being
completely out of the job market in the software development industry.

The purpose of fair use is to promote the advancement of science and the
arts.*** There will not be an advancement of technology, especially not at the
rate and in the form that Congress intended, if software developers are forced
to stay in their jobs or leave the industry altogether.**® The exodus of skilled
software developers would have unwanted effects on the industry, and likely
society, especially because our society is so reliant on computer code-based
technology and a shortage of software developers already exists.**’ This

32 FTC Announces Rule Banning Noncompetes, FEDERAL TRADE COMMISSION, (Apr. 23, 2024),
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would effectively rob society of some of the most skilled software developers
and greatly reduce technology’s growth because there will not be the free
flow of ideas and skills that are necessary for developers to grow and for
software to advance.

It is important to note that there are still protections against theft of
information and ideas and that the fair use doctrine will never condone this.***
There is a line between corporate espionage and utilizing the skills learned
by programmers. The fair use factors, as well as antitrust and contract laws,
will be able to sniff these issues out and condemn them as wrongful, as they
should be viewed.*** This Note stands for the idea that transformative uses
are positive for the development of ideas and technology, not for the outright
theft of code.*

Whitewater West Industries v. Alleshouse, a Federal Circuit case, while
not a one-to-one example of the importance of a broad fair use doctrine, still
provides some guidance on the positives of a broader fair use doctrine.**' The
case focused on the assignment of intellectual property rights by an employee
to their employer.’”* The Federal Circuit applied California law and
determined that the contractual provision significantly impaired the former
employee’s ability to pursue their profession, trade, or business.*>> The
important takeaway from this case is that companies attempt to use their
intellectual property rights to prevent former employees from taking on any
roles that simply utilize the skills learned in a previous job.*** Cases like this
will only continue to come up, and a broad fair use doctrine protects not only
the employees but also society and the gaining of new knowledge and
technology. The Whitewater case stands to show that there is a significant
risk of former employees being unable to pursue a career in an industry if a
company deems their intellectual property prevents them from practicing in
the field.**® A broad fair use doctrine reassures employees that the skills and
knowledge they gained will be protected, while copyright law provides the
employer the assurance that they retain intellectual property rights to the code
created.**®

The additional creativity required to develop new programs and create
new code should be rewarded and celebrated as a win for society, and to show
that the copyright laws are working, not punished and put under a microscope
because some other code was used as a baseline to develop this new idea.
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The use of computer code and its further development is imperative to the
advancement of technology. Allowing for a continued broad fair use doctrine
in computer code condones uses “consistent with that creative ‘progress’ that
is the basic constitutional objective of copyright itself.”*’ To declare any
narrower fair use rule related to computer code would, as Justice Kagan put
it, “[M]ake our world poorer.”*

V. CONCLUSION

A narrow fair use doctrine in computer code is plainly against the ideals
that the doctrine was developed to protect. The copyright laws of the United
States were developed to promote creativity and society’s advancement by
creating an incentive to innovate. The Google case set a precedent that let
software developers know that they are free to innovate and use existing code
to develop transformative works.>* The case still maintains the copyrights of
the original author and ensures that theft is not permissible.**®® The Supreme
Court reaffirming this decision will signal to all that the advancement and
improvement of computer code is encouraged, not punished, in the United
States.*!
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