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ABSTRACT

Imagine what the early years of your childhood would have been like as an orphan. Now, think about the day you
realized that you were different from the great majority of children, because your parents, your own blood, the
people who are supposed to stick by you through thick and thin, for some unclear reason, rejected or abandoned
you. In many scenarios, orphaned children, adopted as infants or toddlers, are abused both physically and sexually
without drawing any outside attention until they reach school age. There is no international body of law that
requires countries to monitor a child's well-being, post-adoption. To better understand the current flaws that exist
in the international adoption process, the remainder of this article explores the following: Section Il explains the
current process parents typically encounter when adopting internationally. Section Il describes the existing body
of law that governs international adoption.

FULL TEXT

I. Introduction

Imagine what the early years of your childhood would have been like as an orphan. Now, think about the day you
realized that you were different from the great majority of children, because your parents, your own blood, the
people who are supposed to stick by you through thick and thin, for some unclear reason, rejected or abandoned
you. Consider how you would feel on days like your birthday, when your parents and family are nowhere to be
found to put on a party hat and sing you happy birthday because they have walked away. Would you be sad?
Maybe even angry? Would you ask yourself what you in your young age could do to make them come back and
simply love you? Or would you trust anyone to love you?

On top of mulling over all of the questions and emotions that an orphaned child undoubtedly experiences from
perceived abandonment and neglect, imagine if you were a child, just a few years past infancy, who one day wakes
up in a home in a foreign country where nothing is familiar, with strangers who suddenly call themselves your
adoptive parents. These "parents” do not speak your language,1 eat familiar food, understand your cultural
traditions,2 or even call you by the name you have answered to for your entire life.3 And what if these strangers,
these "parents,” had no intention of caring for you in the way that any parent should - they do not ensure that you
receive medical care,4 education, proper clothing and shelter, or adequate nourishment? Or even worse, what if
your new parents' only purpose in adopting you was to use you for cheap labor or sexual pleasure?5 How could
you scream for help? Who could you trust for rescue and solace? You have no true family, no friends, and no
community in this foreign country.6 Everyone in your world is a stranger. You are alone, and no one knows, or
cares to know, if you are safe, loved, or alive.

Unfortunately, that nightmare is one that is lived daily by too many children in international adoptions. All too
often, no one knows when these horror stories occur, unless the adoptive parents' acts become so egregious that
they are caught in the most unthinkable criminal acts that steal the innocence of the child’s youth, leaving the child
a helpless victim. In many scenarios, orphaned children, adopted as infants or toddlers, are abused both physically
and sexually without drawing any outside attention until they reach school age. In the more harmful scenarios,
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exploitive parents may continue to hide their abuse by homeschooling and further isolating the child.7 In the most
atrocious cases, these children end up with nothing more than a life marked with a grave, because they were
murdered by the cruel and abusive hands of their adoptive parents.8

Recent media headlines have captured this sad reality. In 2010, an American mother from Tennessee decided after
six months of parenthood, that she no longer wanted to keep her adopted seven-year-old son and put him on a
plane by himself to return to Russia.9 As the story unfolded, people were startled to learn that the boy had never
been enrolled in any form of schooling. Although a social worker had visited the adoptive home once after the boy
had arrived in the states, she reported that the home was satisfactory and made no inquiry as to why the child was
not enrolled in school.10 The unacceptable oversights in this adoption gone wrong left an unsettling feeling in
both the American and Russian public as many began to question how people, like this mother, are allowed to
adopt an orphaned child, not provide proper care or education, then re-abandon the child.11

In 2003, yet another horrific story surfaced when American authorities were alerted that a pedophile was using the
Internet to post pornographic images of a little girl who was posed in pictures at the Disney World Hotel in
Florida.12 To the surprise of many, the pedophile turned out to be the girl's own adoptive father. Unfortunately, the
abuse did not stop with the click of the camera - this father had sexually abused the little girl from the time he
adopted her from Russia at age six until she was thirteen years old.

After authorities tracked down and arrested the father, the young girl spoke out about her torture and explained
that her "father” always had a hidden agenda in adopting her, as he had molested her from the very first night she
arrived in the United States.13 He made her share the only bed in the apartment with him every night that she lived
under his care, stunted her growth by feeding her only limited portions of food, mentally abused her by criticizing
her thin frame for being too fat,14 and found pleasure in circulating more than 200 explicit photos of her on the
Internet to other pedophiles.15 When the little girl attempted to express how unhappy she was, the father
responded with the twisted justification that his abuse was normal behavior because they were "married” and the
young girl was now his "bride."16

Although Russia required three "in-home" visits before legally finalizing the girl's adoption in this case, no one
effectively enforced the requirement once the girl was in the United States. For example, the father passed the first
visit requirement by falsifying a report that appeared to be approved by the "Social Services of Western
Pennsylvania.”" Had anyone verified this pedophile’s report, they would have discovered that both the telephone
number and Social Service Agency listed on the report did not exist. The father passed the second "visit"
requirement by substituting an in-person visit to his home with a simple phone interview conducted by a social
worker from a New Jersey agency. The third visit never occurred, but the girl's adoption was still finalized.17 As a
result, this little girl's childhood was stolen and replaced with nightly molestation for at least seven years, by a man
who was able to disguise his lewd acts behind the title of "Dad.”

Heart-breaking stories like these exist because currently there is no international body of law that requires
countries to follow any sort of standardized screening process when selecting prospective adoptive parents.
Additionally, there is no international body of law that requires countries to monitor a child's well-being, post-
adoption. Although an international treaty has been developed to better regulate international adoption,18 it
merely suggests that it is a good idea for countries to develop standard screening evaluations and post-adoption
monitoring procedures. The treaty lacks concrete instructions for countries to follow in implementing these
safeguards. Consequently, children in international adoptions continue to fall through the cracks and into the
hands of ill-intentioned, unfit parents.

More must be done to protect these children and ensure they are being adopted into healthy and stable
environments - with parents who truly care for their best interests and special needs.19 To accomplish this, it is
imperative that existing international law be amended (or created, if necessary) to establish clear-cut, uniform
procedures that countries must adhere to if they choose to participate in international adoptions. Specifically, this
law must create bright-line rules that provide a minimum set of standards assuring fit parents and child protection.
Additionally, revised and broadly applicable law must set forth enforcement measures so that countries and their



respective adoption agencies effectively comply with screening and monitoring guidelines throughout the
adoption process. In all of this, the law must be shaped in a way that induces all nations to participate. For
example, if a country chooses not to become a signatory of this international treaty, other signatory countries will
categorically reject orphaned children and/or adopting parents from those countries. Further, public opinion will
hopefully influence nations to sign and comply, or risk the judgment that the welfare of adopted children is not of
utmost concern.

To better understand the current flaws that exist in the international adoption process, the remainder of this article
explores the following: Section Il explains the current process parents typically encounter when adopting
internationally. Section Il describes the existing body of law that governs international adoption. Section IV begins
with the screening criteria used to select parents for adoption, along with the post-placement reporting
requirements of countries that have agreed to abide by the Hague Adoption Convention. The section then
compares the adoption practices of these countries to those of countries that have not become signatories.
Section V reacts to this comparison by asking what effect international law has had in creating safer adoptions
and addresses many of the unanswered questions that still remain when screening prospective parents. Section V
then proposes four practical changes that should be made to international law to ensure countries use uniform
standards in selecting parents for adoption, while also effectively monitoring a child's wellbeing once placed in an
adoptive home. These changes include: (1) requiring the use of standard evaluation forms by accredited adoption
agencies when interviewing, screening, and selecting prospective parents; (2) implementing standardized training
and certification of social workers who conduct the home-study evaluation of prospective parents, along with an
objective rating system to be used when conducting the home study; (3) mandating post-adoption reporting for
five years after placement of the child; and (4) creating and enforcing measures to ensure compliance. Ideally, all
of these changes would be incorporated into a revitalized version of the Hague Adoption Convention as it is the
most applicable international treaty and promises to be the most likely vehicle for international advancement.

Il. Parents' Experience in International Adoption

Over the last few decades, international adoption has become increasingly attractive for two reasons. First, such
adoptions often take less time than domestic adoptions,20 which can take as long as eighteen months or more. In
some countries, there is often little to no wait time, which allows some adoptions to be finalized in as little as six
months.21 Second, the cost of an international adoption can be cheaper (ranging from $6,000 to $25,000) than the
cost of a domestic adoption (ranging from $4,000 to $30,000).22

Once the cost and time of an international adoption has been weighed, most prospective parents choose to work
through a private adoption agency in applying for and executing an adoption. Private adoption agencies are the
international norm, rather than public agencies, which are more common in the domestic adoption of foster
children.23 On rare occasions, parents may choose to handle the adoption independently by arranging the
adoption directly between the adoptive parents and the birth mother, without using an agency. Independent
arrangements, however, are generally difficult. Many recipient nations will not validate an adoption unless it has
been conducted through an "accredited agency” because of the recognition that independent adoptions are more
prone to fraud and to black market baby theft.24

Assuming that prospective parents choose to arrange the adoption through a private adoption agency, they must
provide the agency with information about themselves in order to apply. The country from which the child is being
adopted determines what information a parent must submit to be considered for the adoption, as the respective
country's law controls in the pre-placement phase of the adoption.25 Each country varies as to the degree of
information that a couple or individual hoping to adopt is required to provide. Most adoption agencies require proof
of the following from prospective parents:

* Certified copy of a birth certificate;

* Certified copy of a marriage certificate;

* Certified copy of the death certificate of any deceased former spouse;

*Medical statements from a physician about the parent’s health - sometimes a mental health statement is also



required;

* Medical statements about infertility;

* Certified financial statements about bank accounts, assets, and a copy of the parent's most recent income-tax
returns;

* Verification of employment, stating salary, position, length of employment, and stability of position;

* Letters of reference from friends or colleagues.26

However, there is no international requirement that agencies consider the following list of information in selecting
parents for intercountry adoption:

* A statement from the local or state police records bureau stating that no criminal records exist for the parent or,
if they do, explaining those that do;

* A child abuse clearance letter from the respective state department of social services;

* A traffic record summary;

* A fingerprint check from local, state, or federal authorities;

* Certified copies of any other (biological/adopted) children’ s birth certificates;

* Medical statements for other members of the family;

* Decree of name change, if any;

* Lease or deed to residence;

* Letters certifying that the parent has attended a child care class, infant CPR class, or adoptive-parenting class;
* Verification of health insurance/life insurance coverage;

* Autobiographies, including discussion of life experiences, marriage, and parenting;

* Photographs of the adoptive home and neighborhood;

* Information for the power of attorney for the prospective parents.27

Beyond these elements, some adoption agencies may require a guarantee that at least one parent take time away
from work after the child is placed in the home so the parent bonds with and helps the child adjust to his or her
new life.28 Some countries and agencies will also require that "parents not have biological children, be above a
minimum age, be below a maximum age, or have a limited age difference between the parents."29

In almost every country, a home study of the prospective adoptive parents) is required to determine whether the
particular home is suitable for raising a child.30 Although the home study must be performed by a social worker,
the level of investigation that must occur within these studies is left to the judgment of the respective country.31
Some countries require that the social worker share some sort of affiliation with the agency arranging the
adoption. Others allow prospective parents to hire an independent social worker in their own country to perform
the home-study, write a report of approval, then submit the finalized home- study report to the adoption agencies
facilitating the adoption in both countries. Often in this scenario, a large amount of deference is given to the social
worker's determination of the fee, the format of the study, and the length of time spent evaluating the home.32
When a parent successfully passes the home-study evaluation and provides acceptable documentation, a foreign
agency may, but is not necessarily required to, provide the following services in return to facilitate the adoption:

* |dentify a child for adoption and arrange an adoption;33

* Secure the necessary consent to terminate the parental rights of the biological parents;34

* Perform a background study and report on a child;35

* Make nonjudicial determinations of a child's best interests36 and of the appropriateness of an adoptive
placement;37

* Monitor a case after a child has been placed with prospective adoptive parents until final adoption;38

* Assume custody of a child and provide childcare or any other social service, in the case of a disruption.39

Once an adoption match has been made, and a child is placed with parents in a new foreign home, the legal
finalization begins. Some countries require that post-placement reports be completed and approved by a
designated body in their country before finalization. A few countries reverse the process and allow the adoption to
be finalized quickly, while reserving the right to request post-adoption reports after the fact.40 In either case, there



is no standard as to what a post-placement report should require as proof evidencing the well-being of the child.
Furthermore, there is no standardized certification process for countries to use in determining the legitimacy of the
post-adoption report; thus, there is room for parents to successfully falsify information about the child on a post-
placement report without being caught. Many countries do not even require the post-report step before adoption
finalization, omitting what may be an important assurance of adoption success.41

The legal ramifications in finalizing an adoption raise additional issues. It is not uncommon for parents to undergo
two adoption proceedings - both in the child's country of origin and in the receiving country, where the adopted
child will reside.42 Receiving two finalizations is often done as an intended measure of protection so that the
adopted child receives full recognition as an adoptee under the laws of both countries. This dual recognition is

especially important where courts do not afford "the same 'full faith and credit™ to foreign adoption decrees as
they do to their own orders.43 Even though courts are supposed to exercise principles of comity, "recognition of a
foreign decree is not automatic, but depends upon the parties’ compliance with . . . foreign regulations."44

Ill. Law Governing International Adoption

The United Nations lies at the heart of the international body of law effecting children’s rights.45 In 1959, the
United Nations General Assembly established the foundation of international children’s rights law by creating the
Declaration of the Rights of Children, which set a standard with one primary idea - the best interests of the child.
The child shall enjoy special protection, and shall be given opportunities and facilities, by law and by other means,
to enable him to develop physically, mentally, morally, spiritually and socially in a healthy and normal manner and
in conditions of freedom and dignity. In the enactment of laws for this purpose, the best interests of the child shall
be the paramount consideration.46

Building upon this, more recent international declarations and conventions have been established to further
protect children’s rights. The United Nation's Declaration on Adoption clarified its stance regarding international
adoption by championing keeping orphaned children in their country of origin before supporting international
adoption. The United Nations only recognizes intercountry adoption as the next-best alternative, when a child
cannot be suitably cared for in his country of origin.47

In 1989, the United Nations expanded these declarations by adopting the Convention on the Rights of the Child.
With the exception of the United States and Somalia, all other member countries of the United Nations have signed
and ratified the agreement.48 This Convention adds value to international adoption law by providing direction to
United Nation's Member States regarding the role they should play in upholding children's rights in adoptions:
States Parties that recognize and/or permit the system of adoption shall ensure that the best interests of the child
shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities who determine, in accordance
with applicable law and procedures on the basis of all pertinent and reliable information, that the adoption is
permissible in view of the child's status concerning parents, relatives and legal guardians and that, if required, the
persons concerned have given their informed consent to the adoption on the basis of such counseling as may be
necessary;

(b) Recognize that inter-country adoption may be considered as an alternative means of child's care, if the child
cannot be placed in foster or an adoptive family or cannot in any suitable manner be cared for in the child's country
of origin;

(c) Ensure that the child concerned by inter-country adoption enjoys safeguards and standards equivalent to those
existing in the case of national adoption;

(d) Take all appropriate measures to ensure that, in inter-country adoption, the placement does not result in
improper financial gain for those involved in it;

(e) Promote, where appropriate, the objectives of the present article by concluding bilateral or multilateral
arrangements or agreements, and endeavor, within this framework, to ensure that the placement of the child in
another country is carried out by competent authorities or organs.49

The Hague Convention on Protection of Children and Co-operation in Respect of Inter-country Adoption (Hague



Convention), is the most recent law to shape and regulate international adoption. The Hague Adoption Convention
has indicated that its goal is to "create substantive safeguards and procedures”50 in international adoptions by
offering more definitive guidelines to countries that wish to protect the children's rights enumerated in the U.N.
Convention on the Rights of the Child. The Hague Adoption Convention does not require a country to become a
signatory, nor does it set a uniform law for international adoption. Instead, it sets minimum standards for countries
to use when facilitating adoptions across borders.

The Hague Adoption Convention's minimum standards create the first set of conditions for countries to meet when
a child is permanently adopted from one signatory country and moved to another.51 The first standard requires
that a child who is adopted internationally be legitimately orphaned.52 Second, signatories are directed to use
accredited adoption agencies to facilitate international adoptions.53 Third, countries are instructed to ease the
naturalization process for the child once he or she has moved to the adoptive home in the receiving country.54
Fourth, countries are obligated to place a "central authority” in their respective country to enforce Hague
Convention standards in all international adoptions performed through their state.55

To provide further direction to countries that have become signatories to the Hague Adoption Convention, the
Permanent Bureau56 (which serves as the administrative office for the Hague Convention), has published two
Guides to Good Practice in an effort to recommend even more structured guidelines regarding how countries
should facilitate international adoptions in accordance with the treaty's standards.57 The practice guides address
"important matters related to planning, establishing and operating the legal and administrative framework to
implement the Convention."58 To make the guides an accessible resource, the Permanent Bureau has drafted the
guidelines in plain terms and printed them in several different languages, so they can be used as an additional
sounding board for any signatory country to use when enacting national adoption legislation based upon the
Hague Adoption Convention.

Signatory countries of the Hague Adoption Convention also meet and hold Special Commissions every four years
to evaluate and discuss what is and is not working in protecting children as international adoption trends evolve
and change.59 At each meeting, a "Conclusions and Recommendations” report is generated, suggesting changes
that should be made to better regulate international adoption. After this report is collectively agreed upon, each
signatory country is responsible for publishing and communicating the changes in the report to any individual or
agency within their country that plays a role in the adoption of orphaned children.60 Additionally, the Conclusions
and Recommendations are typically integrated into the most revised version of the Guide to Good Practice, and
thus, in a round-about way, serve as off-the-script amendments to the treaty.61

The most recent Hague Convention Special Commission was held in the summer of 2010.62 The Conclusions and
Recommendations adopted at this meeting addressed several "essential features of a well requlated system” for
intercountry adoptions.63 Of these, three of the listed features proved particularly relevant to the area of screening
prospective adoption applicants, selecting parents, and monitoring parents post-adoption.

First, the report clearly stated that independent adoptions (arranged directly between adoptive parents and
biological parents without assistance from an accredited adoption agency) are prohibited under the Hague
Convention. The Special Commission advised signatory countries to train their judges on the problems e.g., child
abduction, fraud, and sex trafficking) that often are the driving forces behind independent adoptions, so that this
prohibition is strictly enforced when adoptive parents attempt to finalize an independent adoption through the
legal system. The Special Commission also indicated that adoptive parents must work through an accredited
adoption agency in both their own country and in the child's country of origin - only using one agency in the
adoptive parents’ home country to facilitate the adoption is not acceptable under the Convention.64

Second, the Special Commission suggested agencies screen and prepare prospective parents. They first advised
that countries should work together to develop bilateral criteria for selecting prospective parents when they
conduct adoptions between their borders. The Commission also recommended that countries educate parents on
the culture and language of the adopted child. It also suggested that the Permanent Bureau collect information
about selecting and counseling parents, while also preparing a discussion on "dealing with failed adoptions and



the period of validity of the 'home study’ report,” to potentially be included in a new volume of the Guide to Good
Practice.65

Third, the Special Commission focused on the importance of holding adoption agencies to strict accreditation
standards under the Hague Convention, given that agencies function as the primary gatekeeper in screening and
selecting parents for international adoption. Specifically, the Commission endorsed the accreditation provisions
found in volume two of the Guide to Good Practice: Accreditation and Adoption Accredited Bodies.66 This volume
begins by recognizing that the Convention has largely left accreditation standards and enforcement to the
discretion of the signatory countries. As a result, this has created inconsistency in how countries determine
whether or not an adoption agency is qualified to become accredited.67 In light of this, the volume attempts to
provide more instruction to countries regarding how to accredit adoption agencies, while also noting that
evaluation criteria should be enacted in each country by statute. For example, the volume directs countries to
develop clear criteria to determine whether an agency's staff and administrative practices meet accreditation
standards.68 This guide also suggests that before authorizing accreditation, countries should consider whether
the agency's staff has adequate training and expertise to make qualitative selections of prospective adoptive
parents, provides parents with preparation materials before the adoption, and conducts follow-up reporting
postadoption.69

To make accreditation standards more clear-cut, the second volume of the Guide to Good Practice provides a
model list of criteria, which it notes would be beneficial for all countries to utilize as a filter in determining whether
an agency is qualified to facilitate adoptions. In order to screen for financial corruption, the list provides a general
structure of how an agency's finances should be allocated e.g., "The agency financial plan and disbursement shall
show that 60% of its funds are disbursed for direct social work services and only 40% for administrative expenses.”
This 40% should also include salary incentives for employees and office costs.).70 Additionally, the model criteria
explains that an adoption agency should typically be composed of a board of directors, executive director,
accredited social workers, and qualified staff.71 In terms of evaluating an agency's techniques when interviewing
and selecting adoptive parents, the list only directs countries to assess how the agency conducts this process,
without giving any further instruction as to what qualifies as satisfactory. However, the list does indicate that
accredited agencies should collect the following information from applicants during the screening process.

* Duly accomplished applications form;

* Police, FBI clearance, or its equivalent;

* Health certificate of household;

* Pictures of applicants and family;

* Certified true copy of marriage certificate, if married;

* Copy of latest income tax return or affidavit of support.72

Finally, the model list of accreditation criteria advises countries to consider whether the adoption agency offers
post-placement services (described as medical care, counseling, summer camp, and other followup activities).73
However, the guide indicates that post-adoption monitoring does not have to be facilitated through accredited
agencies; but instead, may be conducted by a central authority of the country. Ironically, after all of this discussion,
the guide notes that the Hague Convention does not actually require any signatory state to appoint or use
accredited agencies; rather, the guide explains that countries have discretion to enact legislation mandating the
accreditation of adoption agencies in their State.74

IV. Countries That Make It Easy for Prospective Parents to Adopt

At this time, eighty-five countries have signed the Hague Convention as contractual members and have agreed to
follow the Convention's minimum standards regulating international adoption.75 Surprisingly, however, four out of
the five countries serving as the most common source of internationally adopted children have still not signed and
ratified the Convention.76 These five countries include: China, Ethiopia, Russia, Ukraine, and South Korea.77 Of
these, China is the only country that has committed to the Convention. The source nations' failure to participate
under the Hague Convention has consequences, as shown on the following chart, comparing screening and post-



adoption monitoring practices of countries that are signatories vis-a-vis those that are not.

Superficially, this chart does not delineate complete superiority in screening and monitoring practices when
considering prospective parents for international adoption. However, the two countries that are members of the
Hague Adoption Convention do appear to have more specific requirements overall - especially when it comes to
the parent's age, marital history, and the existing number of children allowed in a potential adoptive home. On
average, countries under the Hague Adoption Convention also maintain longer wait times before finalizing an
adoption. Additionally, these countries seemingly take more care to consider the financial situation of the adoptive
family, along with characteristics, such as their religious beliefs.

In contrast, the countries that have not become members of the Hague Adoption Convention can cite other
screening measures wherein they require adoptive parents to travel to meet the child in their homeland at least
twice before taking the child home permanently. Certainly this requirement may assist in determining that the
adoptive parents and the child are a comfortable fit. Arguably, such in-person contact is advisable. Moreover, this
side of the chart seems to give special consideration to the health status of the prospective parents (particularly
for Russia), and their ability to take care of the child in light of parental health.

One of the most interesting distinctions appears in the post-placement reporting requirements category. Hague
Adoption Convention countries require post-placement monitoring, but at most, they only require reports to be sent
two to three times during the first year of the child's placement in the adoptive home. On the left side of the chart,
Non-Hague Convention countries have far more involved post-adoption reporting standards, requiring reports to be
turned in by adoptive parents for at least three years after placement. In fact, Ethiopia asks that adoptive parents
send an annual report to the government describing the child's health and educational progress until the child
reaches eighteen years of age.

Although this difference in reporting time is striking, and the NonHague nations may be commended for giving a
heightened importance to this aspect of adoption, one critical question remains: How strictly do those countries
enforce reporting standards? Ethiopia, for example, does not make it a legal requirement that adoptive parents
report on the child after the adoption. China, however, requires that post-placement reports are notarized and
conducted by a social worker (who preferably conducted the initial home study for the adoptive parents). On the
one hand, Pro-Hague countries have stricter requirements as to post-placement reporting - leaving less room for
parents to mislead about the child's true well-being in the first year of his or her new home. Yet, after the first six
months to a year after the adoption, all monitoring and reporting stops. On the other hand, Non-Hague Member
countries seem to place great significance in keeping tabs on the child long term. However, such facially
advantageous terms suffer from questionable enforcement, as discussed above.

V. Necessary Changes to Adoption Convention to Protect Children

The question arises as to which countries conduct international adoption most effectively - with an eye toward
making sure that children are adopted by fit and loving parents: A country who is a signatory of the Hague
Convention or one conducting international adoptions on its own terms?

International adoptions have decreased by fifteen percent during 201 t ios Tijjg SUggests that no country, be it a
Hague Convention signatory or otherwise, has developed a winning formula for conducting the safest adoptions.
This decline correlates with the fact that several nations, which typically were the recipients of adoptive children,
are now leery of participating in the process because of the corruption and greed that has been revealed in some
adoption systems in recent years.109

Has the Hague Adoption Convention facilitated changes since its introduction in 1993? To be fair, the treaty has
created standards requiring countries to make sure that a child is legitimately orphaned before adoption - in an
effort to prevent children from being stolen from their biological parents and sold on the black market. Additionally,
the treaty requires countries to establish a "central authority” in their country to guarantee that intercountry
adoptions are facilitated in the best interest of the child. Beyond this, the Hague Convention directs countries to
stamp adoption agencies with a seal of accreditation before allowing the agency to have the power to say, "the
Smith Parents will be fit and acceptable for little orphan Johnny." Yet, if these standards really made international



adoptions safer, why have they not made international adoption a more popular option? And to that point, why
have the biggest players in international adoption abstained from joining the Hague Adoption Convention?

The answer to these questions can be summed up as follows: despite the good intentions, the treaty’s mission has
very little power, because even today, the Adoption Convention fails to give countries practical tools to use in
facilitating adoptions, particularly in the area of providing direction as to how to adequately select prospective
parents and look after a child's well-being post-adoption. Although the Convention provides countries with a
mountain of suggestions through the two Guides to Good Practice, it does not give any ascertainable step-by- step
instructions to match a child with parents who acceptably meet their respective needs.

For example, even if an adoption agency is accredited under the directive standards of the Hague Adoption
Convention, what questions do they ask a parent looking to adopt from their country, given that there is no
established interview criteria? What should they be looking for when they evaluate a home in the home-study
process? Also, what if one social worker's standard for conducting a home-study is more relaxed than that of
another? Further, how is a country to determine if an applicant’s finances and health are sufficiently adequate to
take care of a child's needs? Should the applicant’s particular occupation be a factor of consideration? Should the
parent's religion be considered? What if the parent has any prior criminal history? If the criminal conduct was
minor, and well in the past, can it be overlooked? How many references should an applicant be required to provide?
Should there be a requirement that adoptive parents undergo a psychological evaluation to ensure that they are
mentally prepared for the special challenges that often come with adopting a foreign child?

To add to this list of questions, what exactly is an adoption agency to do to monitor the child's well-being after they
have been placed in the adoptive home? The 2010 Special Commission endorsed the idea that they should look
after the child's medical care and offer support services to the child and family, but what kind of "services” are
these supposed to be? And for how long? Not to mention, when an adoption agency is working across borders,
how is an agency to know whether or not the information it receives post-placement is truly accurate and not
fabricated, as in the case of the little Russian girl whose adoptive father turned out to be a pedophile?

By all means, these questions are not exhaustive. Additional ambiguity remains to be resolved as to how countries
should conduct the most important phases of adoption. Nevertheless, these are questions of the utmost
importance and deserve clear answers, instead of mere suggestions. Although these suggestions have been
provided in an effort to give each country some discretion in shaping its own regulations when facilitating
intercountry adoption, that discretion should only extend above an international floor that provides assurance of
child safety. Thus, a uniform standard setting forth how adoptions should be facilitated has never been needed
more than it is now.

To address this need, | propose four changes to ensure that those who facilitate international adoptions ask the
right questions and effectively select parents who can provide deserved love and care. To further this goal, | offer
sample statutory language that could be used to implement these changes, ideally as amendments to the Hague
Adoption Convention. Rather than suggestions or recommendations, the amendments would provide specificity
and enforcement measures. The hope would be that Hague countries set a standard that all other nonsignatory
countries will follow.

The use of standard evaluation forms is the first change. Specifically, these evaluation forms should serve as
guides, or tools, so adoption agencies ask the right questions, require adequate background information, and
effectively research an applicant before deeming them fit to take on the responsibility of raising a foreign child.
Luckily, there are several existing resources that could easily be used as a model. For years, courts have commonly
used custody evaluation assessment forms in determining what makes an individual best suited to care for a
child.110 Statutory language implementing the use of these standard evaluation forms could be inserted (see bold
language below) into an amended version of Article 5 within the treaty, to read:

An adoption within the scope of the Convention shall take place only if the competent authorities of the receiving
State -

a) have determined that the prospective adoptive parents are eligible and suited to adopt after assessing the



qualifications of the adoptive parents with standard evaluation forms approved by the Convention;

b) have ensured mat the prospective adoptive parents have been counseled as may be necessary; and

c¢) have determined that me child is or will be authorized to enter and reside permanently in that State.
Additionally, to provide accredited adoption agencies with easy access to such evaluation forms, me Hague
Adoption Convention could post the approved forms on the Convention's website.

The second change involves social workers and the home study, because these areas are often where cracks in
the system he. For example, in the case of the adopted Russian girl who was sexually abused and exploited by her
father, which was discussed earlier, a home study was performed by a social worker who the father hired
independently. The caseworker's report noted that the fatiier did not have any bedroom furniture for the little girl.
Yet, instead of stopping and recognizing the huge red flag this raised, the social worker collected her fee and
approved the father for adoption after a mere promise from the father that he would obtain adequate furniture for
the girl before her arrival.111 Although social workers who perform home studies in international adoptions must
usually be certified by some type of licensing body within their country,112 or be supervised by an accredited
agency, major oversights, like those detailed above, occur because the standards for certification are often lax and
not strictly enforced.113

Undoubtedly, the lack of international uniformity in performing and certifying home studies of prospective adoptive
parents allows a back door entrance for ill-willed or incompetent prospective parents to take advantage of the
system. Moreover, because there is a geographical barrier that separates a foreign adoption agency from an
adoptive home, double checking the credentials of a social worker performing a home study and the true condition
of a home can easily be swept under the rug of paperwork, so long as the social worker marks the study with a
stamp of approval.114 Given this, if a social worker's confirmation can be bought at a price to pass this part of the
interview process, it will be by perpetrators with ulterior motives.

The change needed to protect children from oversight and greed in this phase of the adoption is two-fold. First, the
Convention's statutory language should be amended to make it clear that independent social workers should not
be allowed to perform home studies if they are not directly employed as staff by the adoption agency arranging the
intercountry adoption. Typically, national statutes allow for independent social workers or "exempt providers"115
to perform home studies, so long as their home studies are then "approved” by the adoption agency facilitating the
adoption. However, without being more of a stake-player in the process (e.g., having been involved in researching
the child’s background and needs), these independent social workers have less reason to conduct thorough home
studies. As a result, this creates a possible loophole in the system that must be statutorily eliminated altogether.
The other change recommended in the area of social workers and the adoption home study involves how social
workers are trained to actually conduct the study. Given that countries understandably have varied educational
requirements for social workers, there is a possibility that social workers may not be trained equally in how to deal
with the special issues that accompany international adoption.116 In recognition of this, it would behoove the
Adoption Convention to include a training and certification program that all social workers must undergo (no
matter the country) in order to be qualified to conduct a home study in an international adoption. If such a training
program were implemented, all social workers would be able to operate with the same standards in mind, so errors
would be reduced. With this, social workers should be trained to use a rating system (e.g., rating different aspects
of a home and family on a scale of 1-10) when conducting a home study. Certainly numbers do not guarantee
accuracy, but they are relatively more consistent than a subjective "gut feeling."

To accomplish these two changes and, in turn, create more thorough home study practices across borders, Article
22 of the Hague Convention should be amended as follows (see bolded language):

* k%

(2) Any Contracting State may declare to the depositary of the Convention that the functions of the Central
Authority under Articles 15 to 21 may be performed in that State, to the extent permitted by the law and subject to
the supervision of the competent authorities of that State, also by bodies or persons who -

a) meet the requirements of integrity, professional competence, experience and accountability of that State; and



b) are qualified by their ethical standards and by training or experience to work in the field of intercountry adoption.

i) If such a person conducts a home study of the adoptive parents, they must also receive training and certification
approved by the Convention.

ii) If such a person becomes certified to conduct the home study, they must also use standard evaluation forms in
their assessment as approved by the Convention.

Third, post-placement reporting must become mandatory in every international adoption. The Hague Adoption
Convention merely reaffirms that countries should practice post-adoption reporting. Even though this same
conclusion was reached in 2005, nothing has been done to date to put the practice into action. Thus, the Hague
Adoption Convention needs to change the "should” practice post-adoption reporting language to a "must” so that
countries realize the value and importance found in double checking that children are placed in safe homes once
outside their borders.

What type of information should be included in post-placement reports? To cover the basics: medical reports
detailing the child's health; proof that the child is enrolled in school, and, if necessary, is receiving special attention
to work through any language barrier he or she may face; and pictures of the child and family. A standardized form,
answering questions related to how the child is developing both socially and with the family, would also be
especially beneficial. Also, these reports should be confirmed or notarized by the adoption agency that facilitated
the adoption in the parent's home country, so the child's origin country has some way of knowing that the
information is accurate. Additionally, in light of the fact that adoptions have been known to disrupt well after the
first year of the child's placement, it would be wise to maintain that parents report annually on their child' s
development for at least five years after the adoption - particularly, when the child is adopted at an older age, as
these adoptions have higher rates of disruption.117

A post-adoption reporting mandate could be added as an amendment to Article 9 of the Hague Convention as
follows:

Central Authorities shall take, directly or through public authorities or other bodies duly accredited in their State, all
appropriate measures, in particular to -

a) collect, preserve and exchange information about the situation of the child and the prospective adoptive
parents, so far as is necessary to complete the adoption;

b) facilitate, follow and expedite proceedings with a view to obtaining the adoption;

(ProQuest: ... denotes "strike-through” in the original text omitted.)

c) require the development of adoption counseling and post-adoption services in their States;

1) Post Adoption Reporting should be mandated by statute in every State, and require adoptive parents to fulfill the
requirements of the statute for five years after adoption on an annual basis.

2) Post Adoption Reports, at a minimum, should require adoptive parent's to provide information as to the child's
health, education, social development, and familial development.

3) Post Adoption Reports should be certified via notarization by the accredited entity within the adoptive parent's
State which facilitated the adoption, and then sent to the origin State of the adopted child to fulfill compliance.

d) provide each other with general evaluation reports about experience with intercountry adoption;

e) reply, in so far as is permitted by the law of their State, to justified requests from other Central Authorities or
public authorities for information about a particular adoption situation.

Fourth, and finally, the Hague Adoption Convention should establish enforcement measures framed as incentives
to make it worthwhile for all nations to comply with the standards set forth above. Such enforcement could be
accomplished in a number of ways. The easiest way would be to require signatory countries of the Hague Adoption
Convention to abstain from working with any other country that chooses to conduct adoptions with standards that
are not in compliance with Hague standards. In the case that a signatory country actually failed to comply with
Hague standards, after receiving warning and subsequent time to remedy the mistake, the country could also be
placed on some type of probation or suspension system established under Hague. Another option would be to



have each nation tax international adoptions, then funnel this tax money into an international fund overseen by the
Hague Adoption Convention, with the idea being that money from such a fund could then be used to help a country
comply with the Convention standards. Under such a tax system, the Hague Convention would theoretically have
more freedom to spot problems in how adoptions are being facilitated, notify the country guilty of noncompliance,
and not only warn the country of their need for correction, but also offer them monetary support in making
whatever corrections would be necessary to ensure their country effectively matches children with acceptable
adoptive parents. So, for example, if the reason for a country’'s noncompliance with post-reporting requirements
was caused by a lack of qualified staff directing their Central Authority Program, the fund could provide funding to
that country to ensure such staffing issues were remedied. Because such enforcement could be executed
numerous ways, the statutory language could be written in a variety of ways to accomplish the end goal of safer
adoptions. At the Adoption Convention's next Special Commission meeting, clearer enforcement measures would
be an excellent topic for discussion and conclusion.

VI. Conclusion

In sum, standard screening evaluation forms, uniform training for social workers who perform home studies, post-
adoption reporting requirements, and enforcement measures should be developed and mandated by the Hague
Adoption Convention, so each country is asking the same questions and playing by the same rules when they
match an orphaned child to an adoptive parent in an intercountry adoption. If a signatory country chooses to apply
even higher criteria standards for one to adopt from their country, by all means, let the country implement these
procedures. However, without a tool kit filled with uniform instructions that set a standard for adoption,
intercountry adoptions will likely continue to fall to the corruption, fraud, and failure that has already been
described - and sadly, orphaned children will continue to be the ones who pay the price for this lack of clear
collaboration. This being understood, there has never been a better time for the Hague Adoption Convention to
revitalize its mission by taking action and implementing these four proposed changes to ensure that orphaned
children are given every opportunity to be placed with capable, safe, and loving parents in any adoption.
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