 and notice given to &ll parties, the Commission, after considering the issue of temporary total

e Thomas v. Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 Il.Dec. 794 (1980

. work albeit in a light duty capacity.

~ disability and being advised of the facts and law, reverses the Decision of the Arbitrator, wl
- attached hereto and made a part hereof, as stated below. The Commission further remands |
~ caseto the Arbitrator for further proceedings for a determination of a further amount of

entitled to temporary total disability benefits after refusing the assignment of his employme
- anentity that would aliow him to work within his light-duty work restrictions. In this case

. from performing his normal and usual tasks as a forklift operator. Petitioner’s treating physicis

~ Respondent engaged Transitional Work Solutions to enroll Petitioner in its Transitional
Program, a program that matches and places injured workers in positions with their restri
. Inthis case, Transitional Work Solutions placed Petitioner with Northesn Fox Valiey Hab:

17 WC 07749

» ' ‘S‘TATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Worke‘rs ‘
. i ) 88, D Affirm with changes D Rate Adjustmgn#
. COUNTYOFMCHENRY ) Reverse 7 Second Injury Furd
| PTD/Fataldenied
[ modity 5] None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMKSSI,ON;
~ GARY STEGAN,
' Petitioner,
s NO: 17 WC 07749
_ RELADYNE, LLC,
| Respondent.

DECISION AND OPINION ON REVIEW ¢

Timely Petitioﬁ for Review under §19(b) having been filed by Respondent heréin‘

temporary total compensation or of compensation for permanent disability, if any, pursuant
The Decision of the Arbitrator addressed only the question of wheiher Petitioner was

not disputed that Petitioner sustained a compensable injury to his left shoulder and preclu

Dr. Matthew Bernstein of Barrington Orthopedic Speciaiists, eventually aliowed Petition

Lacking a position that accommodated Petitioner’s medically-prescribed rest:igtié



umanity Restore where his work activiiies were to inciude “light sorting™ of incoming
- donations and customer service, Petitionss chose not o participate in the Transitional Work

rogram arranged for him by Transitiona! Work Solutions and did not present to Northern Fox
alley

|7, or any day thereefter.

id not work in the position with Northern Fox Valley iabitat for Humanity Restore that

Jumanity Restore, that was his employsr.

' f In stating that Respondent, and not Northern Fox Valley Habitat for Humanity Restore, |

was his employer, Petitioner advances 2 distinction without a difference. Neither Respondent nor

‘Northern Fox Valley Habitat for Humenity Restore claimed otherwise. The letter sent by
‘Respondent to Peiitioner, dated June 26, 2017, explicitiy stated as much. Not only did Petitioner
remain Respondent’s employee, per this leiter, Petitioner was to be paid his regular salary and
main subject to Respondent’s human resources and attendance policies. No inference can be
_reasonably made from the letter of any changes to Petitioner’s employment with Respondent :
‘other than where he was to report to work end what worls activities he would perform. No claim

evidence was advanced by Petitioner that he undersiocd his employer to be any entity other .
an Respondent. o

 Petitioner takes the position thai the Act does not smpower the Commission to compel
‘him to accept a position with an entity other than his employer. Respondent makes the ;

_counterargument that nothing in the Act precludes the arrangement Respondent made on
etitioner’s behaif.

~ “Once an injured employee’s physical condition stabilizes, he is no longer entitled to
TID.”

.

64 N.E.2d 539, 549 (3 Dist. 2002). Petitioner does not claim that his condition has not
stabilized. He, nevertheless, claims entitlement to TTD benefits because the work being offered

mmission finds nothing in Mobile Qil or any precedential case involving TTD that holds or

- 'restrictions can be found regardless of with whom and is not otherwise shown to be
- unreasonable,

" The Decision of the Arbitrator noted in Saineghi v. Demar Logistics, 14 IWCC 1093,
~ “[T]he volunteer position at an organization different thar: that of the employer is not the
 equivalent of an offer of accommodated duty as the position is unpaid and not offered by the
- employer.” Contrary to Saineghi, and as noted above, the position with Northern Fox Valley =
Habitat for Humanity Restore was not an unpaid position as Petitioner was to receive his regular
‘pay from Respondent, not from Northern Fox Valley Habitat for Humanity Restore. With respect
“to who offered Petitioner this position, the Commission concludes the June 26, 2017 letter from
- Respondent to Petitioner makes it clear that it was Respondent who offered the position to

y Habitat for Humanity Restore on tae day he was supposed to be being working there, July

" Mobile Oii Corp. v. Industrial Comm’n, 327 Iii. App.3d 778, 788, 261 Iil. Dec. 924, 934,&1

 Petitioner, testifying at his arbiweiion hearing on August 3, 2017, acknowledged that he

ransitional Work Solutions arranged for him and offered no explanation as to why he refused o
work in that position. He noted it was Respondent, and not Northern Fox Valley Habitat for

~ suggests that an injured employee remains entitled to TTD benefits if work within the prescribed

1 is not with Respondent but with Northern Fox Valley Habitat for Humanity Restore. The



- coordinate and arrange for Petitioner to be placed with Northern Fox Valley Habitat for =~
~ Humanity Restore, but, again, it is evident that Respondent made the offer for Petitioner to ork
.~ with Northern Fox Valley Habitat for Humanity Restore. o

 TriCounty Coal (12 WC 38843) and Lee v, Fluid Memt, {11 WC 48656), to stend for the

- policies. Furthermore, any issue that may have arisen during Petitioner’s participation in the -
- Transitional Work Program would be addressed through Respondent as testified to by Dina.
~ Snyder, the founder and president of Transitional Work Solutions. So unlike in Kilduff T an

- where authority over the injured empioyee was delegated to a third-pasty, Respondent retained

o  disability benefits, therefore, cuts against the purpose of the Act as pronounced in Chlada 2 3

- not only that he did not work but also that he was unable to work. The position argued by

Petitioner seeks to expand entitlement to temporary total disability benefits despite being fou

- . capable of working to include the circumsiances by which he would return to work, In this case,
- itis who he returns to work for that e objests to. o

- Northern Fox Valley Habitat for Humanity Restore is objectively too far from his residence to
- make the endeavor cost-effective or that the work asked of him there is outside the prescribed

- vacuum of the evidence presented, the Commissisn can oaly conclude Fetitioner would rather
- trade eaming his usual wage for the opportunity not to work and receive two-thirds of his usua

- inthe Transitionai Work Program usder the terms Respondent offered and, accordingly, fi
. Respondent to be within its rights ‘o terminste temporary total disabilitv tenefits effectiv
- day Petitioner failed to present to Northern Fox V ailey Habitat for Humanity Restore to

Page3

. is under the control and supervision of the employer rather than an individual oﬂﬁerfthan;ih
- employer.” Differentiating the current case from both Kilduff and Lee, Respondent’s
- aforementioned letter to Petitioner explicitly indicates that Petitioner was to remain =~

- value in the labor market . . .. Chlada v. {IL Workers’ Comp. Comm’n, 58 N.E.3d 848, 8!
L. Dec. 587, 595 (1* Dist 2016). Ironically, Petitioner’s prefence to collect temporary tot

17 WC 07749

Peﬁtioner. Respondent undoubtedly worked in conjunction with Transitional Work Soj_lu‘ti'(svi

The Decision of the Arbitrator also cites two other Commission decisions, Kilduff v,

prospect that “it is the obligation of the Respondent during the period of temporary total
disability to provide light-duty work for Petitioner within its own company where the Petitioner

Respondent’s employee and subject to all of Respondent’s human resources and atter_x:dénceff[ .

control over Petitioner.

“The Act is meant to compensate a claimant for economic disabilities that diminish his

Petitioner is diminishing his own value in the labor market by accepting compensation that i

- only two-thirds of what he would eam if he participated in the Transitiona! Work Program _

It is axiomatic, when considering temporary total disability, thet & claimant must show

The Act is said to be remedisl in neture. Petitionsr’s claim to be entitled to continy v
temporary total disability benefits simply because the offered light duty work is not with -
- Respondent does not comport with the remedial purpose of the Act. Absent an argument th:

work restrictions, the Commission is not particularly sympathetic te Petitioner's position. 'Ix‘ifth”ej

The Commission finds Petitioner kas no credible insiification for declining to parti



WC 07749
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6,2017. ) |
v ilTviS THEREFORE ORDEREID BY THE COwMISSION that the award of ongoing

17 Dec'lsxon of the Arbitrator is vacated;

I'l IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
um of $603.08 per week for a period of 17-2/7 weeks, cmmnencmg March 8, 2017 and

ting on July 6, 201 7that being the period of temporary total incapacity for work under .
§8( fthc Act; »

} trator for further proceadings consistent with tms ; ;ffrca.,zon, but oniy after the latter of

expiration of the time for filing a written request for Summans to the Circuit Court has expu‘ed
: - without the filing of such & written request, or afier the tise of completion of any judxctal '
et procéedmgs, if such a written request has been filed;

mterest under §19(n) of the Act, if any; and

:.all amounts peid, if any, to or on behalf of Petitioner on account of said necidental injury.

 Bond for the removal of this cause to the Ciroxit ¢ Court by Respondent is hereby fixed at
e sum of $10,600.00. The party commencing the proceedings for review in the Circuit Court
§ﬁ1e with the Commission a Notice of Intent to File for Review in Circuit Court.

 MAR 2 2089

mporary total disability benefits commencing March #, 20117 as was bestowed in the October 4,

A clpanon in the Transitional Work Program. The Coramission recognizes that day to be July i

?if; I IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credtt |

;.:_:-IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petmonerv e



L ILLINOIS WORKERS' COMPENSATION COMMISSION
| NOTICE OF 19(b) ARBITRATOR DECISION

e
EeTeERY

Case# {17WC007748

Employee/Petitioner

 RELADYNELLC
o Employer/Respondent

'On 10/4/2017, an: arbitration decision on this case was filed with the Ilinois Workers' Compensation Com' si
- Chicago, a copy of which is enclosed. S

IFthe Commission reviews this award, interest of 1.19% shall acerue from the date listed above 1o the day before the
date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
‘notaccrue. st

AcOp)’ of this decision is mailed to the following parties:

. 5625 GRAUER & KRIEGEL LLC

- ANDREW KRIEGEL

- 1300 E WOODFIELD RD SUITE 205
SCHAUMBURG, IL 60173

0766 HENNESSY & ROACH PC
JASON D KOLECKE
140 S DEARBORN ST 7TH FL
CHICAGO, IL. 60803
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STATE OFILLINOIS™ ) zjured Workers” Benefit Fund (§4(d)).

=
e

E A ey

: {ajuiy Evnd (§R(e)I )

]

o o . é 11 Rate Adjustment Fund (§8())

1 1 None of the zbove

:
i
i

- ILLINOIS WORKERS COMPENS

3N COMMISSION

- ARBITRATION DECISION
19(k) |
GARY STAGEN Case # 17 WC 7749

"Matiﬁcne:

o foonsalidated cases:

i T ERUT——

= 191« CC
pplication for Aciustnent of Claim was filed in this meiier oe
- The matter was heard oy the Honorable JESSICA HEGARTY, Arbitrator of the Commission, in th
Noodstock, on Aiguss 3, 2017, After raviewing all of the evidence presented, the Arbitrator hereby

s findings on the disputed issues checked below, and attaches those findings to this document.

ISPUTED ISSUES

Diseases Act?
5 /as there an employee-employer relationship?

eI;),@dz an accident ocour that arose out of 2ad in the course of Petiticners employment by R;espo’nd'ent‘?‘ L
What was the date of the acciderit? L '
;Was timely notice of the accident given :0 Respondan?

: §I§»P¢ﬁtioner‘s current condition of ili-being causally relaied to the injury?
-,What were Petitioner's earnings?

;{What was Petitioner's age at the time of the acciden:?
§What was Petitioner's marital status at ths time of the accidens?

- paid all appropriate charges for all reasorable and nenessary medical services?
ffféf?etiﬁoner entitled to any prospective medical zare?

L. What temporary benefits are in dispute?

- >drrp [J Maintenance TTD

»;~;§_Sh¢)§i]d;penalties or fees be imposed upon Respondent?

ifIs.Respbndent due any credit?

0 5Oﬁier The only disputed issue for the purposes of thi

}g

174

. and a Notice of Hearing was mailed to each

] was Respondent operating under and subject to the illiniois Workers' Compensation or Occupational

{Were the medical ssrvices that wers provided to Petitioner reasonable and neczssary? Has Respondent

is whether Petitioner is

_ entitled to continued TTD benefits.

: 7341:‘@&;19{6} 2118 100 . Randolph Sireer 88-200 Chicogo, iL 10607 1428140671 Toli-frez 866/352-3033  Web site: wivw.fwee 1l gov
: Dewmmu offices:. Collinsville 613/346-545G  Fzoria 309/671-361¢ Rockford 815:287.7792 Springfield 217/785-7084




FINDINGS

O the date of accident, 11/3/2018, Respondent was operating under and subject to the provxsm
vi}i""ﬂ’na qate 1p}'"}‘cc~cmpwycr rcxaxionship Fid BT SeTvEEn PETIONET and Respon deh.'.;;

Timelv notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related w the accident. .
In the year preceding the injury, Petitioner earned $TBD; the average weekly wage was STBD
On the date of acczcieat Petmoner was 34 years of age, singfe with 0 dependmt children.

‘_ﬂ_m_‘_‘:_f(espondem has paid all reasonable and necessary charges for ali reasonable and neeessary medu.al ervi

| j.g,jRespondent shall be given a credit of § for TTD, § for TPD, $ for maintenance, an
8 for other benefits, for a total credit of § SR

Respondent is entxtled to a credit of § under Section 8(j) of the Act.

- OwoeR

i ratmuncx is entitled to TTD benefits in accordance with §8{z) of the Hinos Warkars Cc-ﬁpc‘risati
on his current work restrictions that his employer is unabie or unwilling to scaommedate '

- Petitioner’s average weekly wage will be deterinined at a later date.
3 o o

~ RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after recelpt ’
decision. and perfects u review in accordance with the Act and Rules, then this decision shall be entered
decision of the Commission. S

- STATEMENT OF INTEREST RATE If the Cominission reviews this award, interest at the zate set fo
of Decision of Arbirraror shall accrue trom the date listed below 1o the day before the date ot p
: xf an emp loyee's appeal resulis in either no change or a decrease in this award, interest shali not ac

R R Signarure ot Arkimatar Daie
L ICADecIS(b)

. = OCT 4 ~ 200
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Petitionsr, 1 o
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Respondent. )

ADDENDUM TO T2

= DECISION OF THE ARBITRATOR

he only contested issue at this hearing is Petitioner’s entitlement to ongoing TTD benefits (Arb. Ex. 1). The
rneys have reserved the right to address all cther issnes £ o Jater date (Tr. PP 4-5). '

efitioner’s current work restrictions are not disputed. Petiticner's reating orthopedic surgeon, Dr. Matthew
ernstein of Barrington Orthopedic Specialists, has restricted Petitioner to lifting with the elbow away from
left side up to five (5) pounds frequently and up to ten {30) pounds occasionally. Petitioner has further
ions of no left-handed overhead }ifting and no left-bended pushing, pulling or climbing, and no writing:
'with the left arm. (Rx. 1). S

- the time of hearirg, the Achitrator heard testimony from Petitioner and from Dina Snyder on behalf of
espondent. R

titioner testified he currently has work restricHons of limiting his left side lifing with the elbow away from
e side-up to five (5) pounds frequently and up to ten (10} vounds occasionally,  He has further restrictions

o left-handed overhead lifting and no left-handed pushing, pulling or climbing and no writing or typing
ith the left arm (Tr. pp. 7-8). Petitioner is currently unable to work at his former job at Reladyne, LLCdueto
ese restrictions. He testified he was offered a position at the Northern Fox Valley Habitat for Humanity =~
Restore,; which was not his employer at the time of his alleged work-related accident, nor at any time after. (Tr.

nyder, the president of Transitional Work Solutions, (Tr. PD. 10-11) testified concerning the transitional
position offered to Petitioner with the Northern Fox Valley Habitat for Humanity Restore, an entity
ot affiliated with Reladyne, LLC. s, Snyder testified she had no personal knowiedge of the job
ents associated with the volunteer position (Tr. P- 23). Despite finding Petitioner a volunteer position
s work restrictions, Ms. Snyder bas not reviewed anty doctor’s notes documenting Petitioner’s work
. Trestrictions. Her only knowledge of Petitioner’s work restrictions is hased on information she received from
. Petitioner’s employer (Tr. p 27). '

CONCLUSIONS OF LAW

o Se on8(b) of the Ilincis Workers’ Compensation Act provides for the payment of temporary total dmabxhty
- (°TTD") to workers who are temporarily unable to work as a result of a work-related injury. An injured
~ employee is entitled to TTD from the time an injury incapacitates him from working until the time the
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~etaployee is recovered to the point the permanent character of the injury will permit. Mobzi il Cc
Industrm! Comnt'nt 327 1. App.3d 778, 261 Ili.Dec. 924, 764 N.E.2d 539 (3d Dist. 2002).

- the Northern Fox Valley Habitat for Humanity. The Northern Fox Valley Habitat for Hu
Petitioner’s employer. The proffered peamon does not fall within the category of light duty work
temporary partial disability payment in leu of TTD payments under the /ct 3s the pasmo is: H
Additionally, the volunteer position at an organization different than that of tire employer is not the equwalent: L
of an offer of accommodated duty as the position is unpaid and not offered by the employer. ‘ L :

The Arbitrator finds no authority in the At requiring Petitioner to accept an unpaid position for. anent:tty[

other than his employer. Petitioner's refusm to accept a volunteer position for a company other '
employer-does not- obviate-the need LT henaiits during a perjod of vesivicted riah»-\macmmmod ed hv-
, Res;mndent .

' 39002 There the Commtssxon f’onﬁmwd a Petitioner’s whdement to T’ D d{«-..pite his refus ]
‘accommodated work at a position with an entity other than his employer. The Commission noted
type of position was not equivalent to an offer of accommodated duty s the position was unpaid and 1
offered by the Respondent. .

Furthermore, other decisions have tuled ~im'§ariv G this issue; holu:.g that it is the obhcatw ‘ _
Respondent during a period of temporary toial 1 disability to grm’me light-duiy work fur Peiitioner with ils own
* company where the Petitioner remains under the coutro] and supervision of the employer and not under the

direction and supervision of an individual at another employer. See Kilduff v. T~1~C‘ounty Coal, No.
38843 and Lee u. Fluid Mgmt., No. 11 WC 48656.

The Respondent’s obligation to pay Petitioner’s TTD benefits I8 ongoirg and shall contmu
Petitioner has work restrictions which his employer 1s unzble to accormmodate. The Arbitrat
Petitionar has work restrictions which Respordent is unable or unwilling to accommodate. Therefo L
the Act, Petitioner is entitled to continued TTD benefits so long as he has work restrictions that hls empioyer 1s o
unable to accommodate. R .




