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I.  QUESTIONS PRESENTED

1. Whether a content creator, such as a YouTuber, is liable for the unauthorized
misappropriation of name or likeness by posting the images of several individuals in
connection with advertising FURNITURE's products, under Texas common law,
California common law, California Civil Code § 3344, and applicable federal law.

2. Whether FURNITURE —the owner of the advertised product, which did not itself post
the images—may nevertheless be held liable under theories of direct or participatory
liability, vicarious liability (respondeat superior), apparent (ostensible) authority, or
ratification, and how Texas and California law differ with respect to those theories.

3. Whether FURNITURE faces potential liability under § 43(a) of the Lanham Act for
false endorsement, including under theories of contributory or vicarious liability,
arising from the same conduct.

II. BRIEF ANSWER

Yes. FURNITURE could be liable, depending on—the relationship with
YOUTUBER and what FURNITURE knew and did after the advertisement appeared. The
underlying tort is relatively straightforward. The unauthorized use of an individual's
image to advertise a product constitutes actionable misappropriation under both Texas
common law and California law. The individuals need not be celebrities, nor must they prove
that FURNITURE actually profited from the use.

FURNITURE's strongest exposure is as the commercial beneficiary and "user" of
the images. Both Texas and California authorities recognize that the entity whose product
is advertised —not merely the platform that hosts the advertisement—may be liable for
the unauthorized commercial use of another's likeness. Consequently, FURNITURE
generally cannot invoke the statutory "advertising medium" safe harbor that may protect
the hosting platform. Beyond that threshold issue, liability also depends largely upon the
parties' relationship. An employment or agency relationship may support respondeat
superior liability; a sponsored or affiliate relationship may support apparent-authority liability
under California law (although Texas generally does not recognize apparent-agency
liability in this context); and either state may recognize ratification where FURNITURE, with
knowledge of the unauthorized conduct, adopts or knowingly retains the benefits of the
advertisement.



Conversely, if YOUTUBER acted as a wholly independent third party without
FURNITURE's knowledge or control, these derivative theories should be further
examined by the victims’ legal team, although California common-law misappropriation
and federal contributory Lanham Act liability may still arise after FURNITURE
acquires knowledge of the advertisement and fails to take reasonable corrective action.

Accordingly, the victims’ legal team should develop additional facts concerning
(1) the relationship between FURNITURE and YOUTUBER, (2) FURNITURE's
knowledge of the advertisement, and (3) whether FURNITURE requested or required its
removal after learning of the unauthorized use.

III. STATEMENT OF FACTS

YOUTUBER operates a channel on YouTube, a video-sharing platform. Without
authorization, YOUTUBER posted images of several individuals. In the same content,
YOUTUBER advertised a well-known product owned by FURNITURE Company. Our
legal team is examining issues such as 1) whether FURNITURE, rather than YOUTUBER,
may be held liable under any legal theory under both Texas and California law.

The legal team also is investigating several facts material to the analysis.

1. The relationship between FURNITURE and YOUTUBER is under scrutiny,
including whether YOUTUBER is:

o (a)asponsored affiliate;
o (b) an independent contractor; or
o (c)a wholly independent third party.

2. Whether FURNITURE had actual or constructive knowledge of the posts and, if
so, whether FURNITURE demanded or attempted to secure their removal after
learning of the unauthorized use.

3. Whether the individuals depicted are private persons or public figures
possessing commercially valuable identities. Because the applicable legal
analysis may differ depending upon the plaintiffs' status, each circumstance is
analyzed separately where appropriate.

4. Whether FURNITURE accepted or retained any commercial benefit derived
from the advertisement after learning of the unauthorized use.

5. The domicile of the individuals depicted and the jurisdictions in which the
images were published or viewed, as those facts may affect the applicable
choice-of-law analysis between Texas and California law.



IV.  The Unauthorized Use of Individuals' Images in an Advertisement Constitutes
Actionable Misappropriation Under Both Texas and California Law.

A. Texas Recognizes the Common-Law Tort of Misappropriation of Name or

Likeness.

Texas recognizes invasion of privacy by appropriation of name or likeness as one
of the State's recognized privacy torts. See A.H.D. Houston, Inc. v. Middleton, No. 01-22-
00176-CV, 2025 WL 3768325, at 57 (Tex. App. —Houston [1st Dist.] Dec. 31, 2025, no pet.).

The elements of a Texas misappropriation claim are:

1. the defendant appropriated the plaintiff's name or likeness for the value
associated with it, rather than incidentally or for a newsworthy purpose;

2. the plaintiff is identifiable from the publication; and
3. the defendant obtained some benefit or advantage from the appropriation.
Id. at 5-6.

The tort derives from Restatement (Second) of Torts § 652C (Am. L. Inst. 1977),
which provides:

"One who appropriates to his own use or benefit the name or
likeness of another is subject to liability to the other for invasion of
his privacy."

Texas courts likewise follow the Fifth Circuit's formulation of these elements. See
Henley v. Dillard Dep't Stores, Inc., 46 E. Supp. 2d 587, 597-98 (N.D. Tex. 1999).

An appropriation becomes actionable when a person's name or likeness is used "to
advertise the defendant's business or product, or for some similar commercial purpose.”
A.H.D. Houston, 2025 WL 3768325, at 6.

Two features of Texas law make the underlying tort relatively straightforward on
these facts.

First, the plaintiffs need not be celebrities. Although the right of publicity
frequently arises in cases involving celebrities, the benefit element turns upon the
defendant's intent to appropriate the value associated with the plaintift's identity, not
upon the plaintiff's level of fame. Henley, 46 F. Supp. 2d at 598-99.

Second, the plaintiffs need not prove that FURNITURE earned profits from the
unauthorized use. The benefit element is satisfied where the defendant receives the value
of free advertising through unauthorized use of another's likeness, even if the defendant



disputes that the use generated additional revenue. See A.H.D. Houston, 2025 WL 3768325,
at 7.

As the federal district court explained in Henley:

"By appropriating [the plaintiff's] name or likeness, [the
defendant] received the benefit of a celebrity endorsement without
asking permission or paying a fee."

Henley, 46 F. Supp. 2d at 599.

Accordingly, the unauthorized use of individuals' images to advertise a
commercial product states a viable claim for common-law misappropriation against the
person or entity that appropriated those images for commercial benefit.

First, the plaintiffs need not be celebrities. Although the right of publicity
frequently arises in cases involving celebrities, the benefit element turns upon the
defendant's intent to appropriate the value associated with the plaintiff's identity, not
upon the plaintiff's level of fame. Henley, 46 F. Supp. 2d at 598-99.

Second, the plaintiffs need not prove that FURNITURE earned profits from the
unauthorized use. The benefit element is satisfied where the defendant receives the value
of free advertising through unauthorized use of another's likeness, even if the defendant
disputes that the use generated additional revenue. See A.H.D. Houston, 2025 WL 3768325,
at7.

As the federal district court explained in Henley:

"By appropriating [the plaintiff's] name or likeness, [the
defendant] received the benefit of a celebrity endorsement without
asking permission or paying a fee."

Henley, 46 F. Supp. 2d at 599.

Accordingly, the unauthorized use of individuals' images to advertise a
commercial product states a viable claim for common-law misappropriation against the
person or entity that appropriated those images for commercial benefit.



B. California Recognizes Both a Statutory and a Common-Law Cause of Action for
Misappropriation of Name or Likeness.

California recognizes both a common-law claim for commercial misappropriation
and a statutory cause of action under California Civil Code § 3344. The statutory remedy
supplements, rather than supplants, the common law.

Under California common law, a plaintiff must establish four elements:
1. the defendant used the plaintiff's identity;

2. the defendant appropriated the plaintiff's name or likeness to the defendant's
advantage, commercially or otherwise;

3. the plaintiff did not consent to the use; and
4. the plaintiff suffered resulting injury.
Newcombe v. Adolf Coors Co., 157 F.3d 686, 692-93 (9th Cir. 1998).

California Civil Code § 3344 creates a parallel statutory cause of action that
"complements, rather than codifies," the common-law tort. In addition to the common-
law elements, the plaintiff must prove:

1. a knowing use of the plaintiff's identity;
2. use for purposes of advertising, selling, or soliciting purchases; and
3. adirect connection between the use of the identity and the commercial purpose.

See Local TV, LLC v. Superior Court, 3 Cal. App. 5th 1, 26-28, 206 Cal. Rptr. 3d 884, 902-04
(2016).

Section 3344 provides that:

"Any person who knowingly uses another's name, voice, signature,
photograph, or likeness, in any manner, on or in products,
merchandise, or goods, or for purposes of advertising or selling...
without such person's prior consent" is liable for the resulting
damages.

Cal. Civ. Code § 3344(a).

The statute authorizes recovery of:
o statutory damages;

e actual damages;



« any profits attributable to the unauthorized use that are not otherwise taken into
account;

e punitive damages where appropriate; and
» reasonable attorney's fees and costs to the prevailing party.

C. The Knowledge Requirement Distinguishes the Statutory and Common-Law
Claims.

The principal distinction between the statutory and common-law causes of action
is the scienter requirement.

Section 3344 requires proof that the defendant knowingly used the plaintiff's
identity. Consequently, a defendant that merely passively receives or publishes content
without knowledge of the unauthorized use generally is not liable under the statute.

Local TV, 3 Cal. App. 5th at 27-29, 206 Cal. Rptr. 3d at 903-04.

By contrast, California common law contains no comparable scienter requirement.
The California Court of Appeal has explained that "knowledge of the consent is
immaterial to the common law inquiry,” and that a mistaken belief regarding consent
does not defeat a common-law misappropriation claim.

Id. at 29, 206 Cal. Rptr. 3d at 904.

Accordingly, FURNITURE's lack of knowledge may constitute a defense to
liability under Section 3344, but it does not necessarily defeat liability under California
common law.

Consent, however, remains a complete defense under both theories. Id.

Whether a particular use is "so directly connected with the commercial
sponsorship or with the paid advertising as to constitute a use for which consent is
required" ordinarily presents a question of fact under § 3344(e).

V. FURNITURE's Strongest Potential Exposure Is Direct Liability as the
Beneficiary "User" of the Images.

A. Direct Liability Based on Commercial Benefit

The most significant point for the victims is that the owner of an advertised
product does not necessarily avoid liability merely because a third party physically
published the advertisement. Both California and Texas authorities recognize that the
entity whose product is promoted may itself be liable for the unauthorized commercial
use of another's name or likeness, notwithstanding that another person created or
disseminated the advertisement.



California law illustrates this principle most clearly. California Civil Code § 3344(f)
provides a limited safe harbor for "owners or employees of any medium used for
advertising,” including newspapers, magazines, radio and television stations, cable
systems, billboard companies, and similar advertising media, unless those entities had
knowledge of the unauthorized use. Cal. Civ. Code § 3344(f).

In Newcombe v. Adolf Coors Co., the Ninth Circuit held that the statutory exemption
protected the magazine publisher because it merely served as the advertising medium
and there was no evidence that it knew the plaintiff's likeness had been used without
authorization. 157 F.3d 686, 692-93 (9th Cir. 1998). The court, however, expressly held
that the exemption did not apply to either Coors, the advertiser and product owner, or
its advertising agency. Id. at 693.

The Ninth Circuit further held that the plaintiff had presented sufficient evidence
to proceed against Coors on his common-law misappropriation claim because his
likeness was "a central figure" in the advertisement and was used to attract attention to
Coors's product. Id. at 692. By contrast, the magazine publisher derived only the ordinary
benefit of selling advertising space—a benefit unrelated to the content of the

advertisement itself —and therefore was not liable under California common law. Id. at
693.

By analogy, YOUTUBER(or another hosting platform) may qualify for the
statutory "advertising medium" exemption under § 3344(f), assuming it lacked
knowledge of the unauthorized use. FURNITURE, however, as the owner of the product being
advertised, generally cannot invoke that exemption merely because another person uploaded or
disseminated the advertisement.

Texas authority points in the same direction.

In Colgate-Palmolive Co. v. Tullos, the Fifth Circuit held that the advertiser could be
liable for the unauthorized use of the plaintiff's likeness even though a retailer physically
placed the newspaper advertisement. 219 F.2d 617, 619-21 (5th Cir. 1955). The court
reasoned that the advertising campaign served the "joint benefit" of both the advertiser
and the retailer, that the advertiser supplied the photograph used in the advertisement,
and that there was sufficient evidence of the advertiser's participation in the publication,
"whether you want to call it agency or not." Id. at 621.

Although Colgate-Palmolive applied Georgia law and therefore is persuasive rather
than binding authority on Texas courts, its reasoning is consistent with Texas common-
law principles recognizing that liability may extend to a party that knowingly
participates in or derives the commercial benefit of an unauthorized use of another's
likeness. See A.H.D. Houston, Inc. v. Middleton, No. 01-22-00176-CV, 2025 WL 3768325, at
*5-7 (Tex. App.—Houston [1st Dist.] Dec. 31, 2025, no pet.).



Accordingly, FURNITURE's potential direct liability will depend upon the degree
of its participation in the advertising campaign. Facts supporting liability would include
evidence that FURNITURE:

o supplied the product images, logos, or marketing materials (it did);

» approved or reviewed the advertising content before publication (it did);
o provided advertising guidelines or scripts (it did);

o compensated or sponsored the content YOUTUBER (it did);

o exercised editorial control over the advertisement (it did); or

» knowingly accepted the commercial benefits of the unauthorized
advertisement after learning of its existence (it did).

Conversely, FURNITURE may argue that the evidence establishes that the
YOUTUBER acted entirely independently, without FURNITURE's authorization,
knowledge, participation, or subsequent ratification, Nevertheless, because both
Newcombe and Colgate-Palmolive focus on the commercial beneficiary of the
advertisement—not merely the entity that physically published it—FURNITURE
cannot rely solely on the fact that it did not itself upload or post the images.

B. Vicarious Liability (Respondeat Superior) Requires an Employment or Agency
Relationship and the Right of Control.

If YOUTUBER was FURNITURE's employee or agent acting within the course and
scope of the agency or employment relationship, FURNITURE may be held vicariously
liable for the YOUTUBER's unauthorized use of the plaintiffs' images. Whether such
liability exists depends primarily upon the existence of an agency relationship and the
degree of control FURNITURE exercised over the YOUTUBER's work.

Texas follows the traditional common-law doctrine of respondeat superior, under
which an employer is liable for the tortious acts of its employee committed within the
course and scope of employment. This principle extends to intentional torts when those
acts are sufficiently connected with the employee's authorized duties. See A.H.D. Houston,
Inc. v. Middleton, No. 01-22-00176-CV, 2025 WL 3768325, at 8-9 (Tex. App.—Houston [1st
Dist.] Dec. 31, 2025, no pet.).

If FURNITURE asserts that YOUTUBER is an independent contractor, Texas law
generally does not impose vicarious liability. But, liability exists if FURNITURE hiring
the contractor retained or exercised control over the manner in which the contractor
performed the work that caused the injury. Id. at § (quoting Texas authorities). The critical
inquiry is not merely whether FURNITURE requested promotional services, but whether it
retained the right to control the details of the YOUTUBER's performance.




Whether an individual acted within the course and scope of employment ordinarily
presents a question of fact. Id. at 9. Accordingly, summary judgment on respondeat
superior is often inappropriate where evidence concerning the parties' relationship is
disputed.

California applies substantially the same general principles. A principal may be held
liable for the tortious acts of its employee or agent committed within the scope of the
agency relationship. Conversely, where an influencer or content YOUTUBER operates
as a genuinely independent contractor and the principal lacks the right to control the
manner and means of performance, respondeat superior generally does not apply.

Accordingly, FURNITURE's potential liability depends upon the nature of its
relationship with the content YOUTUBER.

1) Sponsored Affiliate
If the YOUTUBER participated in FURNITURE's affiliate or influencer marketing

program, several facts become relevant, including whether FURNITURE:

o required compliance with advertising guidelines (it did);

» reviewed or approved content before publication (it did);

« supplied photographs, logos, or marketing materials (it did);

o dictated the language or presentation of the advertisement (it did);

« retained authority to require revisions or removal of content (it did); or

o exercised continuing supervision over the YOUTUBER's promotional activities

(it did).

The greater FURNITURE's contractual or practical control over these matters, the
stronger the argument that an agency relationship existed despite the parties'
characterization of the YOUTUBER as an "independent contractor."

2) Independent Contractor

If the YOUTUBER merely agreed to promote FURNITURE's product in exchange
for compensation but retained complete discretion regarding the content, wording,
images, and manner of publication, FURNITURE possesses a substantially stronger
defense against respondeat superior liability.

The mere payment of commissions, affiliate fees, referral compensation, or
sponsorship revenue ordinarily does not establish an agency relationship absent
evidence that FURNITURE retained the right to control the manner and means of the
YOUTUBER's work.



3) Wholly Independent Third Party
FURNITURE's strongest defense arises if the evidence establishes that the

YOUTUBER acted entirely independently, without:

e any contractual relationship;

» sponsorship agreement;

 affiliate arrangement;

e authorization;

e direction;

e supervision; or

» control by FURNITURE.

Under those circumstances, respondeat superior generally does not apply because
there is no employment or agency relationship upon which vicarious liability may be
based.

Accordingly, discovery should focus on obtaining;:
 affiliate agreements;
o influencer contracts;
e sponsorship agreements;
e communications concerning the advertisement;
o FURNITURE's marketing policies;
» content approval procedures;
e payment records;
o promotional guidelines; and

» evidence demonstrating FURNITURE's right, if any, to control the YOUTUBER's
advertising activities.

These facts will largely determine whether FURNITURE may be held vicariously
liable under a theory of respondeat superior.

C. Apparent (Ostensible) Authority Is Recognized in California but Generally Not in
Texas in This Context.

Where no actual agency relationship exists, a plaintiff may nevertheless seek to
impose liability under a theory of apparent (or ostensible) authority. California
recognizes this doctrine, whereas Texas generally does not recognize apparent-agency

10



liability under circumstances comparable to those presented here. This distinction
represents one of the principal differences between Texas and California law.

Under California law, ostensible agency exists where:

1. the plaintiff reasonably believed that the purported agent possessed authority to
act on behalf of the principal;

2. that belief was generated by some act or omission of the principal; and
3. the plaintiff's reliance on that belief was reasonable.

See In re Uber Techs., Inc., Passenger Sexual Assault Litig., 745 F. Supp. 3d 869, 903-05
(N.D. Cal. 2024).

The doctrine is founded upon the conduct of the principal —not the unilateral
representations of the purported agent. Consequently, apparent authority arises only
where the principal, through its own words or conduct, causes a third party reasonably
to believe that the agent is authorized to act on the principal's behalf. Id. at 904-05.

Moreover, an apparent agent's authority extends no further than the authority
reasonably appearing to have been conferred by the principal, and any resulting
vicarious liability can be no broader than would exist had an actual agency relationship
been established. Id. at 905.

Applied here, a California plaintiff could argue that FURNITURE created the
appearance that the content YOUTUBER acted with FURNITURE's authority if, for
example, FURNITURE:

o identified the YOUTUBER as an "official" influencer or brand ambassador;

supplied official logos, trademarks, or marketing materials for public use;

o featured the YOUTUBER on FURNITURE's website or social-media accounts;
e publicly promoted the YOUTUBER as an authorized representative;

» reposted or endorsed the YOUTUBER's advertising content; or

o otherwise held the YOUTUBER out as speaking or acting on FURNITURE's
behalf.

Under those circumstances, a consumer could reasonably conclude that the
YOUTUBER possessed authority to promote FURNITURE's products, thereby
supporting an ostensible-agency theory under California law.

The same theory, however, is generally unavailable under Texas law in this
context.

11



In In re Uber Technologies, Inc., Passenger Sexual Assault Litigation, the district court
concluded that California plaintiffs adequately alleged an ostensible-agency theory but
dismissed the comparable claims asserted by Texas plaintiffs after determining that Texas
law did not recognize apparent-agency liability under the circumstances alleged. 745 F.
Supp. 3d at 904-06.

Accordingly, if FURNITURE maintained a sponsored-influencer or affiliate
relationship that reasonably appeared to the public to constitute an authorized
endorsement, California law may permit liability based upon ostensible authority. Texas
law, by contrast, generally requires proof of an actual employment or agency relationship
rather than merely the appearance of authority.

D. Ratification May Subject FURNITURE to Liability in Both States, Although
California Applies a Broader Doctrine.

Ratification provides another potential basis for imposing liability upon
FURNITURE even if the content YOUTUBER initially acted without authority. Under the
doctrine of ratification, a principal may become bound by an unauthorized act if, after
acquiring knowledge of the material facts, the principal expressly or impliedly adopts or
accepts the benefits of that conduct. Although both Texas and California recognize
ratification, the two jurisdictions differ significantly in their application of the doctrine.

1) Texas Law

Texas follows a benefit-retention approach.

In Rogers v. B & R Development, Inc., the court explained that, where an agent's
unauthorized act proves beneficial to the principal and the principal retains those
benefits, "a presumption of ratification... will arise from slight circumstances." Rogers v. B
& R Development, Inc., 523 S.W.2d 15, 24 (Tex. Civ. App.—Corpus Christi 1975, writ ref'd
n.r.e.).

Likewise, the Texas Supreme Court has held that implied ratification occurs when
a party, after obtaining full knowledge of the unauthorized conduct, retains the benefits
of the transaction. Willis v. Donnelly, 199 S.W.3d 262, 275-76 (Tex. 2006).

Texas law, however, imposes two important limitations.

First, ratification presupposes the existence of an agency relationship. In Willis, the
Texas Supreme Court held that ratification cannot create liability where no agency
relationship existed in the first instance. Id. at 275-76.

Second, the party asserting ratification bears the burden of proving that the
principal possessed full knowledge of the material facts before accepting the benefits of
the unauthorized conduct. Ratification cannot be inferred merely from conduct that the

12



principal had an independent right to undertake or from actions taken without
knowledge of the unauthorized transaction. Thermo Prods. Co. v. Chilton Indep. Sch. Dist.,
647 S.W.2d 726, 732 (Tex. App.—Waco 1983, no writ).

Accordingly, under Texas law, FURNITURE's continued acceptance of the
promotional benefits after learning of the unauthorized use could support ratification
only if an underlying agency relationship existed and FURNITURE knowingly retained
those benefits.

2) California Law

California applies a more expansive ratification doctrine.

A purported principal may ratify an unauthorized act either expressly or by
implication through conduct from which an intent to adopt or approve the act reasonably
may be inferred. In re Uber Techs., 745 F. Supp. 3d at 906-08.

The court further observed that ratification is a well-established basis for imposing
vicarious liability, including liability for tortious conduct occurring outside the ordinary
scope of an agency relationship. Id. at 907-08.

Evidence supporting ratification may include:
 failure to investigate credible allegations of misconduct;
 failure to respond after receiving notice of the unauthorized conduct;
 failure to discipline or terminate the purported agent;
« continued acceptance of the benefits of the unauthorized advertisement; or

 failure to request or require removal of the infringing content after acquiring
knowledge of its existence.

Whether ratification occurred ordinarily presents a question of fact. Id. at 908.

E. Application to FURNITURE

If FURNITURE learns that a content YOUTUBER used individuals' photographs
without authorization to advertise FURNITURE's products yet nevertheless permits the
advertisement to remain online, continues to benefit from the advertising campaign, or

affirmatively promotes the content after acquiring such knowledge, a plaintiff may argue
that FURNITURE ratified the unauthorized conduct.

That argument is generally stronger under California law than under Texas law
because California recognizes a broader conception of implied ratification, whereas Texas
requires proof of both an agency relationship and the principal's full knowledge of the
unauthorized conduct before ratification may be established.

13



VI. The Lanham Act Provides an Independent Federal Cause of Action for False
Endorsement, Including Theories of Secondary Liability.

In addition to the state-law misappropriation claims, the unauthorized use of an
individual's image in a commercial advertisement may give rise to a false-endorsement
claim under § 43(a) of the Lanham Act, 15 U.S.C. § 1125(a). Because the Lanham Act is
federal law, the same standards apply regardless of whether Texas or California law
governs the state-law claims.

A false-endorsement claim generally requires proof that the defendant:
1. used a false or misleading representation of fact;
2. in interstate commerce;
3. in connection with goods or services; and
4

. in a manner likely to cause consumer confusion regarding the origin,
sponsorship, approval, or endorsement of those goods or services.

See Roberts v. Bliss, 229 F. Supp. 3d 240, 249-52 (5.D.N.Y. 2017).

A defendant may make the requisite false representation by using an individual's
image or persona in a manner that falsely suggests the individual's endorsement or
sponsorship of a product. The term "persona” encompasses more than a person's name
or photograph; it may include an identifiable likeness, distinctive voice, style,
mannerisms, or other identifying characteristics. Id. at 250-52.

Nevertheless, not every unauthorized use gives rise to a Lanham Act claim. The
plaintiff must demonstrate that the advertisement actually employs an identifiable aspect
of the plaintiff's identity and that the challenged use is likely to confuse consumers into
believing that the plaintiff endorsed, sponsored, or approved the advertised product.
Where no identifiable attribute appears, or where the challenged use constitutes an
obvious parody, a false-endorsement claim ordinarily fails. Id. at 252-54.

A. Vicarious Liability
Even if FURNITURE did not itself create or publish the advertisement, it may

nevertheless be liable under traditional principles of vicarious trademark liability if the
content YOUTUBER acted as FURNITURE's agent.

As the Tenth Circuit explained in 1-800 Contacts, Inc. v. Lens.com, Inc., vicarious
trademark liability "imposes liability on a principal for the infringing acts of its agent"
under ordinary common-law agency principles. 722 F.3d 1229, 124849 (10th Cir. 2013).

14



Accordingly, if FURNITURE exercised sufficient control over the YOUTUBER's
advertising activities to establish an agency relationship, FURNITURE may face Lanham
Act liability even though it did not personally publish the advertisement.

B. Contributory Liability

The Lanham Act also recognizes contributory liability.
Contributory infringement reaches a defendant that:
1. intentionally induces another to engage in infringing conduct; or

2. continues to supply its products or services to a party whom it knows or has
reason to know is engaging in infringement.

1-800 Contacts, 722 E.3d at 1249-50.

Applying that standard, the Tenth Circuit held that an advertiser could be
contributorily liable where it failed to take reasonable steps to stop infringing affiliate
advertising after learning of the infringement. Id. at 1254-55.

That reasoning closely parallels the facts presented here. If FURNITURE learns
that a content YOUTUBER is promoting FURNITURE's products through the
unauthorized use of individuals' images and nevertheless fails to require removal of the
advertisement or otherwise terminate the infringing conduct, a plaintiff may argue that
FURNITURE contributorily participated in the false endorsement.

Both contributory and vicarious liability, however, require proof that the content
YOUTUBER committed an underlying violation of the Lanham Act. See 1-800 Contacts,
722 F.3d at 1248-50; Roberts, 229 F. Supp. 3d at 249-54.

VII. Defenses and Their Limitations

FURNITURE's principal defenses correspond to the elements discussed above and
depend largely upon the presently undeveloped factual record.

A. No Agency Relationship or Independent-Contractor Status

If the content YOUTUBER acted as a genuinely independent contractor or wholly
independent third party over whom FURNITURE retained no right of control,
respondeat superior generally is unavailable under both Texas and California law. See
A.H.D. Houston, Inc. v. Middleton, No. 01-22-00176-CV, 2025 WL 3768325, at 8-9 (Tex.
App.—Houston [1st Dist.] Dec. 31, 2025, no pet.). Likewise, apparent-authority liability
generally is unavailable under Texas law, and Texas ratification ordinarily cannot exist
absent an underlying agency relationship. See Willis v. Donnelly, 199 S\W.3d 262, 275-76
(Tex. 2006); In re Uber Techs., Inc., Passenger Sexual Assault Litig., 745 F. Supp. 3d 869, 904—
06 (N.D. Cal. 2024).
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B. Lack of Knowledge

Lack of knowledge constitutes a defense to liability under California Civil Code §
3344, which requires proof that the defendant knowingly used the plaintiff's identity. See
Local TV, LLC v. Superior Court, 3 Cal. App. 5th 1, 26-29, 206 Cal. Rptr. 3d 884, 902-04
(2016). Lack of knowledge also undermines a Texas ratification theory because
ratification requires proof that the principal possessed full knowledge of the
unauthorized conduct before accepting its benefits. See Thermo Prods. Co. v. Chilton Indep.
Sch. Dist., 647 S.W.2d 726, 732 (Tex. App.—Waco 1983, no writ).

By contrast, lack of knowledge generally does not defeat California common-law
misappropriation because scienter is not an element of that tort. Local TV, 3 Cal. App. 5th
at 29, 206 Cal. Rptr. 3d at 904. Nor does it necessarily shield FURNITURE from direct
liability as the commercial beneficiary of the advertisement under the analysis set forth
in Newcombe.

C. Consent

Consent remains a complete defense to both California statutory and common-law
misappropriation claims and likewise defeats a Texas common-law appropriation claim
because unauthorized use is an essential element of the tort. See Local TV, 3 Cal. App. 5th
at 26-29, 206 Cal. Rptr. 3d at 902-04. Because the assumed facts state that the images were
used without authorization, this defense presently appears unavailable.

D. Parody or Lack of Consumer Confusion

With respect to the Lanham Act claim, FURNITURE may argue that the challenged
advertisement neither depicts identifiable individuals nor is likely to confuse
consumers regarding endorsement. Likewise, where the challenged use constitutes an

obvious parody rather than a commercial endorsement, a false-endorsement claim
ordinarily fails. Roberts, 229 F. Supp. 3d at 252-54.

E. Remedies

California provides a comprehensive statutory remedy under California Civil
Code § 3344, including minimum statutory damages of $750, actual damages,
disgorgement of attributable profits, punitive damages where appropriate, and
reasonable attorney's fees and costs. Cal. Civ. Code § 3344(a). Texas common-law
misappropriation contains no comparable statutory damages provision; damages
therefore remain governed by ordinary common-law principles.

The memorandum does not analyze potential claims under the Texas Deceptive
Trade Practices Act or California's Unfair Competition Law, Cal. Bus. & Prof. Code §
17200, because those issues were outside the scope of the requested research and
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generally concern consumer or competitor injuries rather than the personal privacy
interests implicated by the unauthorized use of an individual's likeness.

VIII. CONCLUSION

FURNITURE may be liable, but the ultimate determination depends upon facts
that are being ascertained. The underlying misappropriation claim appears substantial
under both Texas and California law because the unauthorized use of individuals' images
to advertise a FURNITURE product constitutes actionable commercial appropriation
regardless of whether the individuals are celebrities or whether FURNITURE realized
measurable profits. See A.H.D. Houston, Inc. v. Middleton, No. 01-22-00176-CV, 2025 WL
3768325, at *5-7 (Tex. App.—Houston [1st Dist.] Dec. 31, 2025, no pet.); Newcombe v. Adolf
Coors Co., 157 F.3d 686, 692-93 (9th Cir. 1998).

FURNITURE's most significant exposure arises from its status as the commercial
beneficiary of the advertisement. Unlike a passive advertising medium, FURNITURE
generally cannot invoke California's statutory safe harbor for advertising media. See
Newcombe, 157 F.3d at 692-93. Additional liability depends upon the relationship between
FURNITURE and the content YOUTUBER. Respondeat superior requires an employment
or agency relationship involving the right of control; California recognizes apparent-
authority liability more broadly than Texas; and both jurisdictions recognize ratification,
although Texas generally requires both an agency relationship and proof of full
knowledge before ratification may be established. See A.H.D. Houston, 2025 WL 3768325,
at *8-9; In re Uber Techs., 745 F. Supp. 3d at 903-08; Willis, 199 S.W.3d at 275-76.

Finally, the Lanham Act provides an additional federal cause of action for false
endorsement, including theories of contributory and vicarious liability where
FURNITURE knowingly permits or materially contributes to the unauthorized use of
individuals' identities after acquiring knowledge of the infringement. See 1-800 Contacts,
Inc. v. Lens.com, Inc., 722 F.3d 1229, 1248-55 (10th Cir. 2013).
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TRACH NHIEM PHAP LY CUA BEN QUANG CAO VA CHU SO
HU'U SAN PHAM PUQC QUANG CAO TREN YOUTUBE
Copyright © 2026 Minh-Tam ("Tammy") Tran. All Rights Reserved.

I. NHUNG VAN PE PUOC DAT RA

1. Liéu viéc cdc nha sang tao ndi dung nhue YOUTUBER khi ty y dang tai hinh anh cua
nhiéu ca nhan trong khi quang ba mot san phdm ctia FURNITURE ¢6 cdu thanh hanh
vi chiém dung trai phép tén hodc hinh anh (misappropriation of name or likeness)
theo thong luat cua Texas cling nhuw theo thong luat California va California Civil
Code § 3344 hay khong.

2. Liéu FURNITURE —chu sé hitu san phdm duwoc quang cdo nhung khong truc tiép
dang tai cdc hinh anh—van cé thé phai chiu trach nhiém theo cdc hoc thuyét ve:

trach nhiém tryec tiép (direct liability);

trach nhiém do tham gia (participatory liability);

trach nhiém thay thé (vicarious liability/respondeat superior);

tham quyén bi€u kién (apparent hoac ostensible authority);

hodc phé chuan hanh vi sau khi su viéc xay ra (ratification);

va phép luat Texas khac v6i phap luat California nhw thé nao d6i véi cac hoc thuyét

nay.

3. Liéu FURNITURE c6 thé phai chiu trach nhiém theo § 43(a) ctia Dao luat Lanham
(Lanham Act) vé hanh vi ching thuc gia mao (false endorsement), bao goém ca trach
nhiém do déng pham (contributory liability) hodc trach nhiém thay thé (vicarious
liability), phat sinh ttr cing mot hanh vi néu trén hay khong.

I. CAUTRA LOI TOM TAT (BRIEF ANSWER)
C6. FURNITURE c¢6 thé phai chiu trich nhiém, tuy thudc chu yéu vao:
o ban chat cia moi quan hé gitta FURNITURE va YOUTUBER; va

o FURNITURE da biét gi va da thuc hién nhiing hanh dong nao sau khi quang cao
duoc dang tai.

Ban than hanh vi- pham co ban tuwong d6i ro rang. Viéc st dung trai phép hinh
anh cta mot cd nhan dé€ quang cdo san pham cau thanh hanh vi chiém dung trai phép tén
hodc hinh anh theo ca thong luat Texas 1an phép luat California. Nhitng cd nhén bj sir dung
hinh dnh khong cin phdi la nguoi néi tiéng, ciing khong phdi chitrng minh ring FURNITURE
thiec sw thu dwoc loi nhudn tir viée sw dung do.
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Nguy co phap ly 16n nhat caa FURNITURE xuat phat ttr viéc FURNITURE 1a bén
huwong loi thwong mai va la "nguoi stt dung” (user) cac hinh anh do.

Ca 4n 1¢ Texas va California déu cong nhan rang chti s6 hitu san phdm duoc quang
cao—cht khong chi nén tang luu trit quang cdo—déu cd thé phai chiu trach nhiém doi
vOi viéc st dung trai phép hinh anh ctia nguwoi khac cho muc dich thiong mai.

Do d6, FURNITURE nhin chung khong thé vién dan co ché& mién trir ("advertising
medium" safe harbor) danh cho cac phuong tién truyén thong quang cdo nham bao vé
nén tang luu trit quang cao.

Ngoai van dé ngudng nay, trach nhiém con phu thudc dang ké vao mdi quan hé gitra
cac bén.

e Quan hé lao ddng hodc dai dién (employment hoac agency) c6 thé lam phat sinh
trach nhiém theo hoc thuyét respondeat superior.

o Quan hé tai tro hodc tiép thi lién két (affiliate hodc sponsorship) c6 thé lam phat
sinh trach nhiém theo hoc thuyét thim quyén biéu kién (apparent authority)
theo phap luat California, méc du Texas nhin chung khong cong nhan trach
nhiém duya trén apparent agency trong boi canh nay.

o (Ca Texas va California déu cé thé cong nhan hoc thuyét ratification, néu
FURNITURE, sau khi biét hanh vi stt dung trai phép, van chap nhan hoéc c6 y
ti€p tuc hwong loi tir quang cao.

Nguoc lai, néu YOUTUBER la mét bén thit ba hoan toan dgc lap, hoat dong ma
FURNITURE khong biét va khong kiém sodt, thi nhém phap ly ctia the VICTIMS van dang
xem xét liéu trach nhiém theo thong luat California vé chiém dung trai phép hinh anh
cting nhu trach nhiém dong pham theo Lanham Act ¢ cdp lién bang c6 thé phat sinh
sau khi FURNITURE biét dén quang cdo nhung khong thyc hién cac bién phap hop ly
dé khac phuc hay khong.

Do d6, truede khi c6 thé dua ra bat ky két ludn cudi cung nao vé trach nhiém phép ly,
can tiép tuc lam rd thém cac tinh tiét sau:

1. M@&i quan hé gitra FURNITURE va YOUTUBER;
2. Mtec d0 hiéu biét cia FURNITURE vé quang cao;

3. Sau khi biét viéc sit dung trai phép, FURNITURE c6 yéu cau hoac budc phai g&
bo quang cdo hay khong.

III. TOM TAT SU KIEN (STATEMENT OF FACTS)

YOUTUBER diéu hanh mot kénh trén YouTube, nén tang chia sé video. Khong duogc sy
cho phép, nguoi nay da dang tai hinh anh cua nhiéu ca nhan khac nhau. Trong cung ndi
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dung d6, YOUTUBER quang ba mot san phdm noi tiéng thudc sé hitu cia FURNITURE
Company.

Nhom phap ly cta the VICTIMS dang xem xét liéu: (1) FURNITURE, thay vi nha
sang tao ndi dung, c6 thé phai chiu tradch nhiém theo bat ky hoc thuyét phap ly nao theo
phap ludt Texas va California hay khong. (2) Pong thoi, nhém phép ly ciing dang diéu
tra nhiéu tinh ti€t thuc t€ quan trong van chua dwoc xac dinh va do dé hién duoc gia dinh
hodc xac dinh 1a cac van dé can tiép tuc diéu tra, bao gom:

1. Quan hé gitta FURNITURE va YOUTUBER
Dang duoc xem xét d€ xac dinh liéu nha sang tao ndi dung (TOUTUBER) la:
o (a) doi tac tiép thi duoc tai trg (sponsored affiliate);
o (b) nha thau doc lap (independent contractor); hodc
e (c) bén thit ba hoan toan doc lap (wholly independent third party).
2. Kién thirc cia FURNITURE

Liéu FURNITURE c6 biét thuc t€ hodc theo suy doan phap ly (actual hodc
constructive knowledge) vé cac bai dang hay khong; néu c6, FURNITURE da yéu cau
hodc ¢8 gang budc g& bo cac bai dang sau khi biét viéc sit dung trai phép hay chua.
3. Dia vi cta nhitng ngwoi xuat hién trong hinh anh (The VICTIMS)

Liéu ho 1a cd nhan binh thuwong hay nguoi ciia cong chung co gia tri thwong mai doi
v6i danh tinh ctia minh. Vi phan tich phap ly c6 thé khac nhau tuy thudc dia vi cta
nguyén don, mdi treong hop sé duoc phan tich riéng khi thich hop.

4. Loi ich thwong mai

Liéu FURNITURE c6 tiép nhan hodc tiép tuc hudng bat ky 1¢i ich thwong mai nao
phat sinh tir quang cdo sau khi biét viéc st dung trai phép hay khong.

5. Noi cu tra va noi cong bé

Noi cu tra cta cac ca nhan xuat hién trong hinh anh va cac khu vuc noi hinh anh
dugc cong bo hodc dwoc xem, vi cac tinh tiét nay ¢ thé anh hudng dén viéc xac
dinh luat 4p dung gitta Texas va California.
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IV. Viéc Stt Dung Trii Phép Hinh Anh Caa C4 Nhan Trong Quang Céo C4u Thanh
Hanh Vi Chiém Dung Tréai Phép (Misappropriation) C6 Thé Khéi Kién Theo Ca
Phap Luat Texas Va California
A. Texas Cong Nhian Quyén Khéi Kién Theo Thong Luat D6i Véi Hanh Vi Chiém
Dung Trai Phép Tén Hoic Hinh Anh (Misappropriation of Name or Likeness)

Texas cong nhan xam pham quyén riéng tw thong qua viéc chiém dung tén hodc
hinh anh (invasion of privacy by appropriation of name or likeness) la mot trong nhitng
dang tort xam pham quyén riéng tu duoc phap luat cua Tiéu bang Texas thira nhan. Xem
A.H.D. Houston, Inc. v. Middleton, No. 01-22-00176-CV, 2025 WL 3768325, tai *5-7 (Tex.
App.—Houston [1st Dist.] Dec. 31, 2025, no pet.).

Céc yéu t6 cdu thanh yéu cau boi thuong vé chiém dung trai phép tén hodc hinh
anh theo phap luat Texas bao gom:

1. Bi don da chi®ém dung tén hodc hinh anh ctia nguyén don nham khai thac gid tri
gan lién véi danh tinh do, chit khong phai chi st dung mot cach ngau nhién hodc
cho muc dich dwa tin c6 gia tri cong chung (newsworthy purpose);

2. Nguyén don c6 thé dwgc nhan dién ttr ndi dung da cong bg; va
3. Bi don da thu duwoc mot lgi ich hodc lgi thé nao d6 tir viéc chiém dung nay.
Id. tai 5-6.

Can ctt ctia hoc thuyét nay xudt phat tir Restatement (Second) of Torts § 652C (Am.
L. Inst. 1977), quy dinh:

"Nguwoi nao chiém dung tén hodc hinh anh cua nguwoi khac de phuc
vu cho viéc swr dung hodc loi ich cua chinh minh thi phai chiu
trach nhiém doi voi nguoi do vi da xam pham quyén riéng tu."”

Céc toa an Texas cling ap dung cach xac dinh cac yéu t6 nay theo an 1é ctia Toa
Phtic tham Lién bang Khu vuwc Nam (Fifth Circuit). Xem Henley v. Dillard Dep’t Stores,
Inc., 46 E. Supp. 2d 587, 597-98 (N.D. Tex. 1999).

Viéc chiém dung tro thanh hanh vi co thé khdi kién khi tén hodc
hinh anh ciia mét cd nhdn dwoc sir dung "dé quang cdo cho doanh
nghiép hodc san phcfm cua bi don, hodc cho mot muc dich thwong

mai tuong tuy.
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A.H.D. Houston, 2025 WL 3768325, tai 6.

C6 hai dac diém quan trong ctia phap luat Texas khién hanh vi vi pham co ban
trong vu viéc nay tuong ddi ro rang.

Thit nhat, nguyén don khong can la nguoi ndi tiéng.

Mic du quyeén khai thac gia tri thwong mai cta danh tinh (right of publicity)
thuong xudt hién trong cac vu kién lién quan dén ngwoi noi tiéng, yéu t6 "loi ich" (benefit)
khong phu thudc vao mitc d¢ ndi tiéng ctia nguyén don.

Thay vao d6, yéu t6 nay phu thudc vao viéc bi don c6 chu dich khai thac gia tri
gan lién véi danh tinh ctia nguyén don hay khéng. Xem Henley, 46 F. Supp. 2d tai 598-
99.

Thtt hai, nguyén don khong phai chitng minh FURNITURE thuc sy thu dwoc loi
nhuan.

Yéu t6 loi ich duoc dap tng néu bi don thu dwoc gia tri ctia viéc quang cdo mién
phi thong qua viéc sit dung trdi phép hinh anh ctia ngwoi khéc, ngay ca khi bi don phu
nhan réng viéc st dung d6 tao ra doanh thu bé sung.

Xem A.H.D. Houston, 2025 WL 3768325, tai 7.
Nhu Toa an Lién bang giai thich trong vu Henley:

"Bang viéc chiém dung tén hodc hinh dnh ciia nguyén don, bi don
da thu duwoc loi ich cua mot sy chung thuc (endorsement) tir nguoi
noi tieng ma khong can xin phép hodc tra bat ky khoan thu lao
nao."”

Henley, 46 F. Supp. 2d tai 599.

Theo d6, viéc stt dung trai phép hinh anh ctia cac cd nhan nham quang ba mot san
pham thwong mai tao thanh mot can ct khoi kién hop 1€ theo thong luat vé hanh vi chiém
dung trai phép tén hodc hinh anh do6i véi ca nhan hodc t6 chire da sit dung nhitng hinh
anh do vi loi ich thwong mai cia minh.

B. California Cong Nhin Ca Quyén Khéi Kién Theo Luat Pinh Va Theo Thong Luét
Déi Véi Hanh Vi Chiém Dung Trai Phép Tén Hodc Hinh Anh

California cong nhan hai can c phap ly doc lap doi véi hanh vi chiém dung trai
phép tén hozc hinh anh ctia nguoi khac nham muc dich thuong mai:

1. quyén khoi kién theo thong ludt (common-law misappropriation); va
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2. quyén khoi kién theo California Civil Code § 3344.

Bién phap khac phuc theo luat dinh bd sung, chit khong thay thé, quyén khoi kién
theo thong luat.

1) Quyén khéi kién theo thong luit (common law) California

Theo thong luat California, nguyén don phai chttng minh bén yéu td sau:
1. bi don da sit dung danh tinh (identity) cia nguyén don;

2. bi don da chiém dung tén hodc hinh anh ctia nguyén don nh3m dem lai loi ich
cho chinh minh, du la vi muc dich thwong mai hay muc dich khéc;

3. nguyén don khong dong y cho viéc sit dung do; va
4. nguyén don da phai chiu thiét hai do viéc sir dung trai phép gay ra.
Newcombe v. Adolf Coors Co., 157 F.3d 686, 692-93 (9th Cir. 1998).
2) California Civil Code § 3344
biéu 3344 cua B luat Dan sy California thiét 1ap mot can ¢t khoi kién theo luéat
dinh song song vdi quyén khoi kién theo thong ludt va, nhu cac toa an California da giai

thich, diéu luat nay "bd sung chit khong phép dién hda (codify) hoan toan" hoc thuyét
thong luat.

Ngoai cac yéu t6 cta thong luat, nguyén don con phai chiing minh:
1. bi don cd y (knowingly) st dung danh tinh cta nguyén don;

2. viéc stt dung nham muc dich quang cdo, ban hang hodc chao moi mua san pham
hoac dich vy; va

3. 6 mdi lién hé tryec tiép gitra viéc st dung danh tinh véi muc dich thwong mai.

Local TV, LLC v. Superior Court, 3 Cal. App. 5th 1, 26-28, 206 Cal. Rptr. 3d 884, 902-04
(2016).

biéu 3344(a) quy dinh:

"Bt ky ngudi ndo cé y sk dung tén, giong néi, chi ky, hinh anh
hodc chan dung ciia nguwoi khéc, dwdi bat ky hinh thirc ndo, trén
hodc trong san pham, hang héa hodc nham muc dich quang cdo
hay ban hang... ma khéng cé sw dong y triede ciia ngueoi dé thi
phai chiu trach nhiém doi véi cdc thiét hai phat sinh."”

Cal. Civ. Code § 3344(a).
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C. Céc khoan b6i thuong theo Diéu 3344

biéu luat nay cho phép nguyén don yéu cau:
o khoan boi thuwong theo luat dinh (statutory damages);
o thiét hai thuc t€ (actual damages);
o toan bo lgi nhuan cé dwoc tit viéc stt dung trai phép ma chua dwoc tinh vao cac
khoan boi thuwong khac;
o boi thuong tring phat (punitive damages), khi thich hop; va
o &n phi cling phi luat su hop 1y cho bén thang kién.
Cal. Civ. Code § 3344(a).
D. Yéu Cau Vé Yéu T6 "Biét Ro" (Knowledge Requirement) La Diém Khac Biét Quan
Trong Giita Quy‘én Khoi Kién Theo Luat Dinh Va Theo Thong Luat
Sw khac biét quan trong nhat gitta hai can ct khoi kién nam & yéu to scienter, tirc
la yéu cau bi don phai biét (knowledge) vé hanh vi sit dung trai phép.

Theo Diéu 3344, nguyén don phai chitng minh rang bi don da biét va van st dung
danh tinh cia nguyén don.

Do d6, mét bi don chi thu dong ti€p nhan hodc dang tai ndi dung ma khong biét
viéc st dung hinh anh la trai phép thi thong thuwong khong phai chiu trach nhiém theo
biéu 3344.

Local TV, 3 Cal. App. 5th tai 27-29, 206 Cal. Rptr. 3d tai 903-04.
Nguoc lai, thong luat California khéng dat ra yéu cau twong tu.

Toa Phtic thdm California giai thich rang:

"Viéc bi don c6 biét hay khong vé sw dong y ciia nguyén don la
khong lién quan den viéc phan tich theo thong luat.”

Do d6, viéc bi don nham tuong rang minh da cé su dong y ciing khong loai trir
trach nhiém theo thong luat.

Id. tai 29, 206 Cal. Rptr. 3d tai 904.
Vi vay:

o viéc FURNITURE khong biét c¢é thé 1a mot bién ho d6i véi trach nhiém theo
California Civil Code § 3344;
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« nhung khong nhat thiét loai trit trach nhiém theo thong luat California.

Tuy nhién, su dong y (consent) van la bién ho hoan toan (complete defense) d6i
vOi ca hai can e khoi kién. Id.

Ngoai ra, viéc mot hanh vi st dung cu thé cé "lién hé truc tiép dén hoat dong tai
tro thuong mai hodc quang cao cé tra tién dén mric phai c6 sy dong y ctia nguoi c6 hinh
anh" hay khong thuong la mot van dé thuc t€ (question of fact) theo § 3344(e) va sé do
bén xét xtr quyét dinh dya trén chiing c cua tiing vu viéc.

Cal. Civ. Code § 3344(e).

V. Nguy Co Trach Nhiém Lén Nhit Caa FURNITURE La Trach Nhiém Tryc Tiép
V6i Tu Cach La Bén Heong Loi Thuwong Mai Va La “Nguwoi S&t Dung” (User) Cac
Hinh Anh

biém quan trong nhat d6i voi khach hang la chu so hitu cia san pham dugc quang
céo khong duwong nhién dwoc mién trach nhiém chi vi mot bén thit ba 1a nguoi truec tiép
dang tai quang cdo.

Ca phap luat California va Texas déu cong nhan rang cht thé c6 san phadm dwoc
quang ba cling cd thé phai chiu trach nhiém d6i véi viéc st dung trai phép tén hoac hinh
anh ctia ngroi khac cho muc dich thwong mai, mac du mot ngroi khac la nguwoi tao hoac
phat tan quang cdo.

A. California Minh Hoa Nguyén Tac Nay R6 Rang Nhat
Diéu California Civil Code § 3344(f) quy dinh mot co ché mién trir c6 gidi han (safe
harbor) danh cho:

o cht s6 hitu hoac nhan vién cua phuong tién truyén thong dwgc stv dung dé
quang cao, bao gom:

e bao chi;

o tap chi;

o dai phat thanh;

o dai truyén hinh;

o hé thong truyén hinh cap;

e ¢Ong ty quang cdo bang hiéu (billboard); va

e cac phuong tién quang cdo teong tuw,

o trix khi cdc don vi nay biét viéc st dung hinh anh la trai phép.

Cal. Civ. Code § 3344(f).
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Trong vu Newcombe v. Adolf Coors Co., Toa Phtic tham Lién bang Khu vuc Chin
(Ninth Circuit) két luan rang tap chi phat hanh quang cdo dugc hudng co ché mién trix
theo luat dinh vi:

o tap chi chi dong vai tro la phwong tién quang cao; va
« khong c6 chiing ctt cho thay tap chi biét hinh anh cta nguyén don da bi sit dung
trai phép.
157 F.3d 686, 692-93 (9th Cir. 1998).
Tuy nhién, Toa dong thoi khang dinh rang ngoai 1é nay khéng ap dung ddi véi:
o Coors, 1a chu sé hitu san pham dwoc quang cdo; hoac
e cOng ty quang cdo cua Coors.
Id. tai 693.

Toa con cho rang nguyén don da dua ra day du chiing ct dé tiép tuc khoi kién
Coors theo thong luat California, boi vi hinh anh ctia nguyén don la: "nhan vat trung tam
(a central figure)” trong quang cdo va duoc stt dung nham thu hut sy chti y d6i véi san
pham caa Coors.

Id. tai 692.

Nguoc lai, nha xuat ban tap chi chi thu dwoc 1¢i ich thong thwong tir viéc ban
khong gian quang cdo—mot lgi ich khong phu thudc vao ndi dung cu thé ctia quang
cdo—neén khong phai chiu trdch nhiém theo thong luat California.

Id. tai 693.
B. Ap Dung Déi Vi FURNITURE

Theo cach lap luan trén, YOUTUBER (hodc bat ky nén tang luu trir ndi dung nao
khdc) c6 thé du diéu kién hiong co ché mién trir theo § 3344(f) néu nén tang d6 khong
biét viéc sit dung hinh anh la trai phép.
YouTuber van phai chiu trach nhiém d8i véi hanh vi phi bang ctia minh.

Tuy nhién, FURNITURE, v¢i tu cach la chu s6 hitu san pham dwgc quang cdo, nhin
chung khéng thé vién dan co ché mién trir nay chi vi ngwoi khac 1a ngwoi tai 1én hoic
dang quang cao.

C. Phap Luat Texas Di Theo Cung Mot Huéong
An 1¢ Texas cfing phan anh nguyén tic tuong tu.

Trong vu Colgate-Palmolive Co. v. Tullos, Toa Phuic thdm Lién bang Khu vec Nam
két luan rang nha quang cao c6 thé phai chiu trach nhiém ddi véi viéc sit dung trai phép
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hinh anh ctia nguyén don, mac du mét nha ban 1é la bén truc ti€p dang quang cdo trén
bao.

219 F.2d 617, 619-21 (5th Cir. 1955).
Toa giai thich rang:
 chién dich quang cdo phuc vu lgi ich chung ctia ca nha quang cao va nha ban l¢;
« nha quang cdo la bén cung cdp btrc anh dwoc st dung trong quang cao; va

o 6 du chiing ¢t chtiing minh nha quang cao da tham gia vao viéc cong b6 quang
cao,

o "du mudn goi d6 1a quan hé dai dién (agency) hay khong."
Id. tai 621.

Mac du Colgate-Palmolive ap dung luat Georgia va do do chi c6 gia tri tham khao
(persuasive authority) chit khong rang budc cdc toa an Texas, lap luan cua vu an phu
hop véi cac nguyén tac thong luat Texas rang trach nhiém cé thé mé rong téi bén:

 Dbiét vé hanh vi st dung trai phép; hoac
o huong loi thwong mai ttt viéc st dung trai phép hinh anh ctia nguwoi khac.

Xem A.H.D. Houston, Inc. v. Middleton, No. 01-22-00176-CV, 2025 WL 3768325, tai *5-7
(Tex. App.—Houston [1st Dist.] Dec. 31, 2025, no pet.).

Cac Tinh Tiét C6 Thé Lam Phat Sinh Trach Nhiém Truc Tiép Cia FURNITURE

Do d6, viéc FURNITURE c6 phai chiu trach nhiém truc ti€p hay khong sé phu
thudc vao mitc d6 tham gia caia FURNITURE vao chién dich quang cdo.

Nhiing chiing c ung ho trach nhiém bao gom viéc FURNITURE:
o cung cap hinh anh san pham, logo hodc tai liéu tiép thi (da co);
o phé duyét hodc xem xét ndi dung quang cao truede khi cong bo (da cd);
« cung cap huéng dan quang cao hodc kich ban (da cé);
o tra thu lao hoac tai trg cho nha sang tao n¢i dung (da cd);
o kiém soat ndi dung bién tap cua quang cdo (da cd); hodc

« sau khi biét quang cao ton tai, van cd y tiép tuc huwong céc loi ich thuong mai tir
quang cao do (da co).

D. Lap Luin Bao Chira Tiém Ning Caa FURNITURE

Nguoc lai, FURNITURE c6 thé 1ap luan rang chting ct cho thay nha sang tao ndi dung
da hanh dong hoan toan doc lap, khong co:
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o sut cho phép;

e su hiéu biét;

o su tham gia; hodc

o si phé chuan sau nay FURNITURE.

Tuy nhién, nhu Newcombe va Colgate-Palmolive déu nhan manbh, trong tam cta viéc
phan tich khong chi 1a ai triee tiép ddng tai quang cao, ma la ai la bén hudng loi thuong
mai ttr quang cdo do.

Do d6, FURNITURE khéng thé chi dua vao 1ap luan rang chinh minh khéng truc
tiép tai 1én hodc dang cac hinh anh dé tranh trach nhiém phép ly.

VI. Trach Nhiém Thay Thé (Respondeat Superior) Doi Héi Phai C6 Quan Hé Lao
Dong Hoic Pai Dién Va Quyén Kiém Soat

Néu nha sang tao ndi dung la nhan vién (employee) hodc dai dién (agent) cta
FURNITURE va hanh ddng trong pham vi cong viéc hodc pham vi ctia quan hé dai dién,
thi FURNITURE c6 thé€ phai chiu trach nhiém thay thé (vicarious liability) d&i véi viéc
nha sang tao ndi dung st dung trai phép hinh anh ctia cadc nguyén don.

Viéc trach nhiém nay cé phat sinh hay khong cht yéu phu thudc vao:

1. su ton tai ciia quan hé dai dién (agency relationship); va
2. muc d6 kiém soat (degree of control) ma FURNITURE thuc hién d6i véi cong
viéc ctia nha sang tao ndi dung.

1) Phap Luat Texas

Texas ap dung hoc thuyét respondeat superior theo thong luat truyén thong, theo do
nguoi stt dung lao ddng phai chiu trach nhiém ddi véi cdc hanh vi vi pham dan sy
(tortious acts) do nhan vién cta minh thuec hién trong qua trinh va pham vi cong viéc
(course and scope of employment).

Nguyén tac nay ciing dugc 4p dung ddi véi cac tort ¢d y (intentional torts) khi nhitng
hanh vi dé c6 méi lién hé day da véi cac nhiém vu ma nguoi lao dong dwgc giao thuc
hién.

Xem A.H.D. Houston, Inc. v. Middleton, No. 01-22-00176-CV, 2025 WL 3768325, tai *8-9
(Tex. App.—Houston [1st Dist.] Dec. 31, 2025, no pet.).

2) Nha Thau Doc Lap (Independent Contractor)

Néu FURNITURE cho rang YOUTUBER chi 1a nha thau ddc 1ap, thi theo phép luat
Texas, FURNITURE thong thuong sé khong phai chiu trach nhiém thay thé.

28



Tuy nhién, trach nhiém van cé thé phét sinh néu FURNITURE:
o gilt lai quyén kiém soat; hodc
o thuc su thuc hién quyén kiém soat
ddi v6i cach thitc (manner) ma nha thau thyc hién cong viéc da gay ra thiét hai.
Id. tai 8 (trich dan cac an 1é Texas).

Do d6, cau hoi trong tam khong chi 1a FURNITURE c6 yéu cau nha sang tao noi
dung quang ba san pham hay khong.

Thay vao d6, cau hoi quyét dinh la:

FURNITURE c6 giitr quyén ki€m soat cac chi tiét trong cich thirc nha sang tao noi
dung thuc hién cong viéc hay khong.

A. Day Thuong La Van Dé Thuc T€ (Question of Fact)
Viéc mot ¢4 nhan c6 hanh ddng trong pham vi cong viéc hay khong thuong 1a mot van
deé thuc t&€ d€ bén xét xtt quyét dinh.

Do d¢, khi chting ¢t vé mdi quan hé gitra cdc bén con dang tranh chép, viéc giai quyét
bang thii tuc phan quyét tém tat (summary judgment) vé trach nhiém theo hoc thuyét
respondeat superior thuong la khong phu hop.

Id. tai 9.
1) Phap Luat California

California 4p dung cac nguyén tic twong tu.

Mot nguoi chu (principal) c6 thé phai chiu trach nhiém d6i véi cac tort do nhan
vién hodc dai dién ctia minh thuc hién trong pham vi quan hé dai dién.

Nguoc lai, néu mdt influencer hodc nha sang tao ndi dung thyee sy 1a nha thau doc
lap, va nguoi chu khong c¢d quyén kiém soat cach thirc va phuong tién thuc hién cong
viéc, thi hoc thuyét respondeat superior nhin chung sé khong duoc ap dung.

Do d6, trach nhiém tiém tang cia FURNITURE phu thudc vao ban chat caa moi
quan hé gitta FURNITURE va nha sang tao noi dung.

2) Truong Hop YOUTUBER La Déi Tac Tiép Thi Puwgc Tai Trg (Sponsored
Affiliate)

Néu YOUTUBER tham gia chuong trinh affiliate hoac influencer marketing cta
FURNITURE, nhiéu tinh ti€t sé tré nén quan trong, bao gom viéc FURNITURE c6:

¢ yéu cau tuan thu cidc huwéng dan quang cdo (da cd);
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« xem Xxét hodc phé duyét noi dung trudc khi cong bd (da co);

o cung cap hinh anh, logo hodc tai liéu tié€p thi (da co);

e quy dinh ngon tir hodc cach trinh bay quang cdo (da cd);

o gilt quyén yéu cau stra d6i hodc g& bo ndi dung (da cd); hoac

o duy tri sy giam sat lién tuc d6i vdi cac hoat dong quang ba ctia nha sang tao ndi
dung (da co).

Toa én s& xem xét rang: FURNITURE cang c6 quyén kiém soat theo hop dong hodc
trén thuyee t& doi voi cac van dé nay thi 1ap luan cho rf?mg gitta cac bén ton tai quan hé dai
dién (agency relationship) cang manh, bat ké hop dong goi nha sang tao noi dung la
"independent contractor."

3) Truong Hop Nha Thiu D¢c Lip (Independent Contractor)
Néu YOUTUBER chi dong y quang ba san pham cua FURNITURE dé€ d6i 1dy tién
thu lao nhung:
« hoan toan tu quyét dinh noi dung;
o cach dién dat;
e hinh anh;
o va phuong thttc dang tai,

thi FURNITURE c¢ 14p ludn bao chita manh hon dang ké dé chong lai trach nhiém
theo hoc thuyét respondeat superior.

Viéc FURNITURE chi tra:
« hoahong;
« phi affiliate;
« tién gidi thiéu khach hang;
e hodc tién tai tro,

thong thuwong khong da d€ tao thanh quan hé dai dién, néu khong c chiing ct¢ cho
thay FURNITURE gitr quyén kiém soat cach thitrc va phuong tién thiee hién cong viéc
ctia nha sang tao ndi dung.
4) Truong Hop Bén Thit Ba Hoan Toan D6c Lap (Wholly Independent Third
Party)

Lap ludn bao chita manh nhat cia FURNITURE phat sinh néu chiing ct ching
minh rang nha sang tao ndi dung da hanh dong hoan toan doc lap, khong co:
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o batky quan hé hgp dong nao;
e thoa thuan tai trg;

« chuong trinh affiliate;

e suw cho phép;

e su chi dao;

e sk gidm sat; hodc

e su kiém soat cia FURNITURE.

Trong hoan canh doé, hoc thuyét respondeat superior nhin chung khong dwoc ap
dung, vi khong ton tai quan hé lao ddng hodc quan hé dai dién lam co s6 cho trach nhiém
thay thé.

B. Pham Vi Diéu Tra Chitng C (Discovery)

Do d¢, hoat dong kham pha chiing ctt (discovery) nén tap trung thu thap:
o cac hgp dong affiliate;
o cac hgp dong influencer;
e cac thoa thuan tai tro;
e cdc trao ddi lién quan dén quang cao;
o cac chinh sach tiép thi cia FURNITURE;
e quy trinh phé duyét noi dung;
e ho so thanh toan;
« cachudng dan quang bé; va

o ching ctt chitng minh FURNITURE c6 hay khong c¢é quyén kiém soat hoat dong
quang cdo cua nha sang tao ndi dung.
Nhing tinh tiét thuc t€ nay sé quyét dinh phan 16n viéc FURNITURE c6 thé phai
chiu trach nhiém thay thé theo hoc thuyét respondeat superior hay khong.
VIL. Thim Quyén Biéu Kién (Apparent/Ostensible Authority) Pugc Cong Nhan O

California Nhung Nhin Chung Khong Pugc Cong Nhian Trong Bdi Canh Nay
Theo Phap Luat Texas

Trong truong hop khong ton tai quan hé dai dién thuc t€ (actual agency
relationship), nguyén don van c6 thé tim cach budc bi don chiu trach nhiém theo hoc
thuyét tham quyén biéu kién (apparent authority) hodc thim quyeén bé ngoai (ostensible
authority).
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California cong nhan hoc thuyét nay, trong khi Texas nhin chung khéng cong nhan
trach nhiém duya trén apparent agency trong cac tinh huéng tuwong tu vu viéc nay. Day la
mot trong nhitng di€ém khac biét quan trong nhat gitta phap luat Texas va California.

A. Phap Luat California
Theo phap luat California, quan hé dai dién biéu kién (ostensible agency) ton tai
khi nguyén don chiing minh dwgc ba yéu td sau:

1. nguyén don da c6 niém tin hop ly rang nguoi duoc cho la dai dién cé tham
quyén hanh dong thay mat cho nguoi chu (principal);

2. niém tin d6 duoc tao ra boi mot hanh vi hodc sy thiéu sét cua chinh nguoi chu,
cht khong phai chi béi 10i ndi cua nguroi duoc cho la dai dién; va

3. viéc nguyén don dya vao niém tin dé 1a hop ly.

In re Uber Techs., Inc., Passenger Sexual Assault Litigation, 745 F. Supp. 3d 869, 903-05
(N.D. Cal. 2024).

B. Hoc Thuyét Nay Dwa Trén Hanh Vi Caa Nguoi Chu (Principal)
Toa an nhan manh rang hoc thuyét apparent authority khéng dua trén nhiing
tuyén bé don phuwong ctia nguoi duoc cho 1a dai dién.

Thay vao d6, thdm quyén biéu kién chi phat sinh khi chinh nguoi chu, théng qua
161 néi hodc hanh vi cia minh, khiénh nguoi thit ba c6 co sé hop ly dé tin rang nguoi dai
dién dugc trao quyén hanh dong thay mat minh.

Id. tai 904-05.

Hon nita, pham vi thAm quyén bi€u kién khong thé viegt qua pham vi tham quyén
ma nguodi thi ba c6 thé hop ly tin rang nguoi chu da trao.

Do d¢, trach nhiém thay thé phat sinh tir apparent authority khong thé rong hon
trach nhiém sé ton tai néu thwc sw c6 quan hé dai dién.

C. Ap Dung Déi Véi FURNITURE
Mot nguyén don tai California c6 thé lap luan rf?mg FURNITURE da tao ra an

twong rang nha sdng tao ndi dung hanh dong véi thdm quyén ctia FURNITURE néu
FURNITURE, chang han:

o gidi thiéu YOUTUBER la "official influencer" hodc "brand ambassador";

o cung cip logo, nhan hiéu hoic tai liéu ti€p thi chinh thitc dé sit dung cong
khai;
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o gidi thiéu YOUTUBER trén website hodc cdc tai khodn mang xa hoi cta
FURNITURE;
« cong khai quang ba YOUTUBER nhu la dai dién duoc uy quyén;
o dang lai (repost) hodc cong khai ting ho YOUTUBER ctia nha sang tao noi dung;
hoac
+ bang 16i néi hoac hanh dong khac thé hién ring YOUTUBER dang phat biéu
hoac hanh dong thay mat FURNITURE.
Trong nhitng tredng hop d6, ngudi tiéu dung cé thé hop 1y tin rang YOUTUBER
c6 thdm quyén quang ba san pham ciia FURNITURE. Diéu nay c6 thé lam phét sinh trach
nhiém theo hoc thuyét ostensible agency theo phap luat California.

D. Phap Luat Texas

Theo Texas, 1ap luan nay nhin chung khéng dwgc chdp nhan trong bdi canh nay.

Trong vu In re Uber Technologies, Inc., Passenger Sexual Assault Litigation, Toa an
Lién bang két luan rang:

e cacnguyén don tai California da trinh bay day du can ct cho hoc thuyét
ostensible agency;

o nhung cac yéu cau tuong tu cia cac nguyén don Texas da bi bac bé vi Texas
khong cong nhan trach nhiém apparent agency trong cac hoan canh dwoc trinh
bay.

745 F. Supp. 3d tai 904-06.
Do do:

o néu FURNITURE duy tri chwong trinh sponsored influencer hodc affiliate khién
cong chiing ¢ co sd hop 1y tin rang nha sang tao ndi dung dwoc FURNITURE
chinh thitc chiing thug, thi California c6 thé cho phép ap dung hoc thuyét
ostensible authority d€ bugc FURNITURE chiu trach nhiém.

o Texas, nguoc lai, nhin chung doi hoi phai chitng minh c6 quan hé lao dong hodc
quan hé dai dién thuc t€, cht khong chi 1a sy xudt hién bé ngoai cua tham quyén.

VIII. Hoc Thuyét Phé Chuin (Ratification) C6 Thé Khién FURNITURE Phai Chiu
Trach Nhiém Theo Ca Hai Tiéu Bang, Mic Du California Ap Dung Hoc Thuyét
Rong Hon
Ratification (phé chuin) 1a mét can ct khac c6 thé lam phét sinh trach nhiém d6i véi
FURNITURE ngay ca khi ban dau nha sang tao néi dung hanh déng khong duwogc ty
quyeén.
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Theo hoc thuyét nay, mot nguoi chu (principal) ¢ thé bi rang budc béi hanh vi trai
tham quyén néu, sau khi biét day du cac su kién trong yéu, nguoi do tryce tiép hodc mac
nhién chap nhan (expressly or impliedly adopts) hodc ti€p tuc hwong loi ttr hanh vi dé.
Maéc du ca Texas va California déu cong nhan hoc thuyét ratification, hai hé thong phap
luat ap dung hoc thuyét nay theo nhitng cach khac nhau dang ké.

1. Phap Luat Texas

Texas ap dung cach ti€p can dua trén viéc tiép tuc gitr lai 1oi ich (benefit-retention
approach).

Trong vu Rogers v. B & R Development, Inc., Toa an giai thich rang khi hanh vi trai thim
quyeén cua nguoi dai dién dem lai 1oi ich cho nguoi cht va nguoi cha van gitt cac loi ich
do thi:

"suy doan vé sw phé chuin (presumption of ratification) cé thé phat sinh chi tir
nhirng tinh tiét rit nho."

523 S.W.2d 15, 24 (Tex. Civ. App.—Corpus Christi 1975, writ ref'd n.r.e.).

Twong tit, Toa an T6i cao Texas trong vu Willis v. Donnelly phan quyét rang ratification
mdc nhién (implied ratification) phat sinh khi mot bén, sau khi biét day du vé hanh vi
trai thAm quyén, van tiép tuc giit cac loi ich cua giao dich.

199 S.W.3d 262, 275-76 (Tex. 2006).

Tuy nhién, phap luat Texas dat ra hai giéi han quan trong:

Th nhét, ratification gia dinh phai ton tai mot quan hé dai dién. Néu ngay tir dau
khong cé quan hé dai dién thi hoc thuyét ratification khong thé tu tao ra trach nhiém.
Willis, 199 S.W.3d tai 275-76.

Thi hai, bén vién dan ratification phai chitng minh rang nguoi chu da biét day du cac
sw kién trong yéu trude khi chap nhan cac loi ich phat sinh tir hanh vi trai thdm quyén.
Khong thé suy luan co ratification chi vi nguoi chu thye hién mot hanh vi ma ho von c6
quyeén thuc hién doc lap hodc vi ho hanh dong khi chwa biét vé giao dich trai tham
quyeén.

Thermo Prods. Co. v. Chilton Indep. Sch. Dist., 647 S.W.2d 726, 732 (Tex. App.—Waco 1983,
no writ).

Theo d¢6, theo phép ludt Texas, viéc FURNITURE tiép tuc huong loi tit chién dich quang
cdo sau khi biét viéc sit dung trai phép chi 6 thé ciu thanh ratification néu:

1. ton tai quan hé dai dién co ban; va
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2.

=L b=

FURNITURE biét day dt cac sy kién trong yéu nhung van tiép tuc gitr cac loi ich
do.

I11. Pao Luit Lanham (Lanham Act) Thiét Lap Mt Can Cit Khéi Kién Lién
Bang Doc Lap Ddi Vi Hanh Vi Chitng Thuce Gia Mao (False Endorsement),
Bao Gom Ca Cac Hoc Thuyét Trach Nhiém Thi Cap

Ngoai cac yéu cau boi thuwong theo luat tiéu bang vé hanh vi chi€ém dung trai
phép hinh anh, viéc st dung trai phép hinh anh cia mot ca nhan trong quang
cao thwong mai con cé thé lam phat sinh mot yéu cau khoi kién doc lap theo §
43(a) cia Lanham Act, 15 U.S.C. § 1125(a), vé false endorsement.

Vi Lanham Act la luat lién bang, nén cdc tiéu chuan phap ly duoc ap dung thong
nhat, bat ké yéu cau theo luat tiéu bang duoc diéu chinh béi phéap luédt Texas hay
California.

Céc Yéu T Cua False Endorsement

Thong thuong, nguyén don phai chitng minh rang bi don:

da st dung mot tuyén bo hodc hinh thitc thé hién sai su that hodc gay hiéu lam;
trong hoat dong thuong mai gitta cac tiéu bang (interstate commerce);
lién quan dén hang hoa hoac dich vuy; va

theo cdch c6 kha ning lam ngwoi tiéu dung nham 1an vé:

nguon goc;

su tai trg;

sw chap thuan; hodc

st chitng thurc (endorsement)

dd6i v6i hang hoa hodc dich vu do.

Roberts v. Bliss, 229 F. Supp. 3d 240, 249-52 (5.D.N.Y. 2017).

Viéc Stt Dung Hinh Anh C6 Thé Cau Thanh False Endorsement

Mot bi don 6 thé thuee hién hanh vi trinh bay sai sy that can thiét theo Lanham
Act bang cach stt dung hinh anh hoéc persona ctia mot ca nhan theo cach khién
cong chiing hiéu sai rang ca nhan do:

ching thuc (endorses);
tai trg (sponsors); hodc
chap thuan (approves)

san pham duoc quang cao.
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Khai niém persona rong hon nhiéu so voi tén hodc anh.
N6 con c6 thé bao gom:
e ngoai hinh dé nhan biét;
» giong ndi ddc trung;
e phong cach;
e cuirchi
o hodc cac ddc diém nhan dang khac.
Id. tai 250-52.
Khong Phai Moi Viéc St Dung Trai Phép Péu Vi Pham Lanham Act

Tuy nhién, khong phai moi hanh vi sit dung trai phép déu tao thanh yéu cau
khoi kién theo Lanham Act.

Nguyén don phai chitng minh rang:
1. quang cao thuc su sit dung mét ddc diém nhan dang ctia nguyén don; va

2. viéc stt dung d6 c6 kha nang khién nguoi tiéu dung tin rang nguyén don da
chiing thuc hodc tai trg san pham.

Néu quang cao:
o khong str dung bat ky dac diém nhan dang nao cta nguyén don; hodc
o 10 rang chi la parody (chAm biém),
thi yéu cau vé false endorsement thong thuong sé khong thanh cong.
Roberts, 229 F. Supp. 3d tai 252-54.
II.A. Trach Nhiém Thay Thé (Vicarious Liability)

Ngay ca khi FURNITURE khong tryec tiép tao hodc dang tai quang cdo, FURNITURE
van c6 thé phai chiu trach nhiém theo cdc nguyén tac truyén thong ctia trach nhiém
thay thé trong linh virc nhan hiéu (vicarious trademark liability) néu nha sang tao ndi
dung hoat dong véi tw cach la dai dién (agent) cia FURNITURE.

Trong vu 1-800 Contacts, Inc. v. Lens.com, Inc., Toa Phiic tham Lién bang Khu vie Muoi
(Tenth Circuit) giai thich rang:

"Trach nhiém thay thé trong linh viec nhan hiéu (vicarious trademark liability) ap dat
trach nhiém doi voi nguoi chu (principal) vé cac hanh vi xam pham do nguoi dai dién
(agent) ctia minh thiec hién theo cic nguyén tac truyén thdng ctia thong luat vé quan hé
dai dién." 722 F.3d 1229, 1248—49 (10t Cir. 2013).
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Do d6, néu FURNITURE thuc hién muc d6 kiém soat day du doi véi hoat dong quang
cdo cua nha sang tao ndi dung dé€ hinh thanh quan hé dai dién, FURNITURE c6 thé phai
chiu trach nhiém theo Lanham Act, mac du chinh FURNITURE khong truec ti€p dang tai
quang cao.

I1L.B. Trach Nhiém Dong Pham (Contributory Liability)

Lanham Act cling cong nhan hoc thuyét trach nhiém dong pham (contributory
liability).

Trach nhiém dong pham ap dung dai véi bi don:

1. ¢dy xti giuc hodc khuyén khich (intentionally induces) nguoi khac thyc hién
hanh vi xam pham; hodc

2. tiép tuc cung cap san phdm hodc dich vu cho mdt nguwoi ma minh biét hodc co ly
do dé biét dang thyc hién hanh vi xam pham.

1-800 Contacts, 722 F.3d tai 1249-50.

Ap dung tiéu chudn dé, Toa Khu vuc Muoi két luan ré“mg mot nha quang cao co thé
phai chiu trach nhiém dong pham khi:

 Dbiét cac quang cao cua cac doi tac affiliate dang thwee hién hanh vi xam pham;
o nhung khong thyc hién cac bién phap hop ly dé€ cham dét hanh vi dé.

Id. tai 1254-55.

Ap Dung Déi V6i FURNITURE

Lap ludn nay c6 nhiéu diém twong dong véi vu viéc dang dwoc xem xét.

Né&u FURNITURE biét rang mot nha séng tao ndi dung dang quang ba san pham ctia
FURNITURE bang cach st dung trai phép hinh anh ctia cac c4 nhan, nhung van:

o khong yéu cau gd bo quang cao; hoac
o khdng chadm dut hanh vi vi pham,

thi nguyén don c6 thé 1ap luan rang FURNITURE da tham gia mot cach dong pham
(contributorily participated) vao hanh vi false endorsement.

Tuy nhién, ca contributory liability va vicarious liability déu doi hoi phai chitng minh
rﬁmg nha sang tao ndi dung trudc hét da thuc hién mot hanh vi vi pham Lanham Act.

IV. Cac Bién Ho (Defenses) Va Gi6i Han Caa Chang

Céc bién ho chinh cua FURNITURE tuong ting véi cac yéu td da phan tich 6 trén va
phan 16n phu thudc vao nhitng tinh tiét thuc t€ hién van chua duoc lam ro.

A. Khéng C6 Quan Hé Dai Dién Hodc Chi La Nha Thau Doc Lap
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Néu nha sang tao néi dung thwc sy 1a nha thau doc 1ap hodc bén tht ba hoan toan doc
1ap, va FURNITURE khéng gitr quyén kiém soat doi véi hoat dong cua ho, thi hoc
thuyét respondeat superior nhin chung khong ap dung theo ca phdp luat Texas va
California.
Tuwong tu:

o tradch nhiém theo apparent authority nhin chung khong duoc cong nhan theo

phap luat Texas; va
« ratification theo phap luat Texas thong thuong ciing khong thé ton tai néu khong
c6 quan hé¢ dai dién co ban.

Xem A.H.D. Houston; Willis v. Donnelly; In re Uber Techs.
B. Thiéu Yéu T4 Biét Ro (Lack of Knowledge)
Viéc khong biét la mot bién ho d6i véi trach nhiém theo California Civil Code § 3344,
béi diéu ludt nay yéu cau phai chiing minh bi don da biét viéc st dung danh tinh ctia
nguyeéen don.
Local TV, LLC v. Superior Court, 3 Cal. App. 5th 1, 26-29, 206 Cal. Rptr. 3d 884, 902-04
(2016).
Viéc thiéu hiéu biét cling 1am suy yéu lap luan vé ratification theo phap luat Texas vi
hoc thuyét nay yéu cau nguoi chu phai biét day du cac tinh tiét trong yéu trwede khi
chap nhan cac 1oi ich phat sinh.
Thermo Prods. Co. v. Chilton Indep. Sch. Dist., 647 S.W.2d 726, 732 (Tex. App.—Waco 1983,
no writ).
Tuy nhién, theo thong luat California, viéc khong biét nhin chung khong loai trir trach
nhiém, boi yéu td scienter khong phai la yéu t6 cau thanh cta tort nay.

Twong tu, viéc khong biét ciing khong nhat thiét mién trir FURNITURE khoi trach
nhiém truc ti€p vaéi tu cach la bén hudng loi thwong mai theo phan tich trong
Newcombe.

C. Su Pong Y (Consent)

Sy dong y 1a bién ho hoan toan (complete defense) doi véi:
o yéu cau theo California Civil Code § 3344;
o yéu cau theo thong luat California; va
e yéu cau theo thong luat Texas,

bdi viéc khong dugce phép st dung 1a mot yéu td thiét yéu ctia hanh vi chiém dung trai
phép.
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Do gia dinh ctia ban ghi nhé x4c dinh rang cac hinh anh da duoc st dung ma khong c6
st cho phép, nén bién ho nay hién duong nhu khong ap dung dwoc.

D. Parody Hoic Khong C6 Kha Ning Gay Nham Lan Cho Nguwoi Tiéu Dung
Dai véi yéu cau theo Lanham Act, FURNITURE c6 thé 1ap luan réng:

« quang cao khong st dung hinh anh cua bat ky ca nhan nao cé thé nhan dién
duoc; hoac

o quang cao khong c6 kha nang khién nguoi tiéu dung nham lan vé viéc chting
thuee.

Ngoai ra, néu viéc st dung chi 1a parody (chdm biém) ch¢ khong phai commercial
endorsement (chitng thywc thwong mai) thi yéu cau vé false endorsement thong
thuong sé khong thanh cong.

Roberts, 229 F. Supp. 3d tai 252-54.
E. Bién Phap Khac Phuc (Remedies)

California quy dinh mot hé thong ché tai toan dién theo California Civil Code § 3344,
bao gom:

o muc boi thuong t6i thiéu theo luat dinh;

thiét hai thuec té;

hoan tra toan bg lgi nhuan cé dwoc tit viéc stt dung trai phép;

boi thuong trieng phat (khi thich hop); va

phi luat s va an phi hop ly.
Nguoc lai, Texas khong c6 quy dinh vé mtc boi thuong theo luat dinh ddi véi tort
chiém dung trai phép hinh anh; do d6, mtrc b6i thuwong duoc xac dinh theo cac nguyén
tac boi thuong ctia thong luat.
Ban ghi nhé khong phéan tich cac yéu cau ¢6 thé phat sinh theo Texas Deceptive Trade
Practices Act hodc California Unfair Competition Law (Cal. Bus. & Prof. Code § 17200)
vi cdc van dé nay nam ngoai pham vi nghién cttu duoc yéu cau va thuong lién quan
dén thiét hai cua nguoi tiéu dung hoac déi thu canh tranh, thay vi quyén riéng tw ca
nhan bi xam pham do st dung trai phép hinh anh.

V.KET LUAN
FURNITURE c6 thé phai chiu trach nhiém phap ly.
Yéu cau khoi kién vé chiém dung trai phép hinh anh c6 co sé dang ké theo ca phap luat
Texas va California vi viéc sit dung trai phép hinh anh ctia cac ca nhan dé quang ba san
pham ctia FURNITURE cdu thanh hanh vi chiém dung vi muc dich thwong mai, bat ké
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nhitng ca nhan d6 cé phai la ngwoi ndi tiéng hay FURNITURE c6 thu duoc loi nhuan cé
thé do luong duoc hay khong.

Nguy co phdp ly 16n nhat cua FURNITURE xudt phdt tir vi thé’cua FURNITURE la bén
huwong loi thwong mai tir quang cdo. Khong iong nhw mot phwong tién truyén thong quang cdo
thu dong, FURNITURE nhin chung khong thé vién dan co ché'mién trir theo ludt dinh cia
California danh cho cdc phwong tién quang cdo.

Trach nhiém bd sung s€ phu thudc vao moi quan hé gitta FURNITURE va nha sang tao
noi dung:
o respondeat superior doi hoi phai c6 quan hé lao dong hodc quan hé dai dién kem
theo quyén kiém soat;
» California cong nhan apparent authority rong hon Texas;
 ca hai tiéu bang déu cong nhan ratification, nhung Texas nhin chung yéu cau
phai chttng minh dong thoi quan hé dai dién va viéc nguoi chu biét day du cac
tinh tiét trong yéu.
Cudi cung, Lanham Act cung cap mot can ct khoi kién lién bang doc lap vé false
endorsement, bao gom ca trach nhiém dong pham va trach nhiém thay thé, trong

treong hop FURNITURE biét hodc c6 sy tham gia dang ké vao viéc st dung trai phép
danh tinh cta cdc ca nhan sau khi biét hanh vi vi pham.
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