4/30/2021

MARITAL PROPERTY RIGHTS IN
NEVADA

Community Property, Separate Property, and How Nothing is Easy

By: Alexander C. Morey, Nevada Certified Family Law Specialist

Write: 500 Damonte Ranch Pkwy., Ste. 675, Reno, NV 89521

Questions Later?
H oW to reach me. Email: amorey@sks-rend.com

My name: Alexander C, Morey (Alex)

In Nevada, a married person can own two types of
property
Separate property

What | hO e Community property
you Separate property = things owned before marriage,

remember:

gifts, personal injury awards, and the proceeds of those
gs
Community property = everything that is not separate
property




Other things |
hope you

remember
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And the one thing |
really, really hope you
remember?

See next slide ... it builds suspense.

IF YOU CAN'T

PROVE IT...

It is community property.




A SHORT
HISTORY
LESSON

Le., how did we get here?
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Not these
guys,

Or these guys,




P Theseguys.
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And to the Americas

Atlaniic|
acesn

Galapagod”
By way of Spain and France.
Pacific
Qcean
British
Danish
Duteh
French
Portuguese
Russian
Spanish
Which States Are Community Property State
= Arizona
= California
= Idaho
* Louisiana
= Nevada

‘ The Nine
Community
Property States

= New Mexico
- Texas
* Washington

* Wisconsin

= Alaska allows an opt-in

* Puerto Ricohasa
community property
system




4/30/2021

COMMUNITY PROPERTY JURISDICTIONS

= During marriage, spouses each have an undivided one-
half interest in community property

* Both spouses own the property

What's the

D l ﬂ:e re nce? COMMON LAW PROPERTY JURISDICTIONS

= During marriage, the property of each spouse belongs
to that spouse

* One spouse owns the property

13

Office W, F. Wilitarg Felegraph
WAR DEPARFMENT,

Py 21

@TAEY,

ki N

Nev. Const., art.4, sec. 31 (1865):

“All property, both real and personal, of the wife,
owned or claimed by her before marriage, and that
acquired afterward by gift, devise, or descent, shall be

her separate property;and laws shall be passed more

Nevada, adopts a clearly defining the rights of the wife in relation, as

community property well to her separate property as to that held in
system upon el common with her husband. Laws shall also be passed
. providing for the registration of the wife’s separate
statehood in 1865 . property.” Available at
" leg.state.nv.us/Division. /Library
/D istDe '1864C: ituti pdf.
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other than that stated i NES.

So, What is Community
Property?




That wasn't helpful! What s
Separate Property?

= Separate property is "All property
of a spouse owned by him or her
before marriage, and that was
acquired by him or her afterwards by
gift, bequest, devise, descent or by
an award for personal injury
damages, with the rents, issues and
profits thereof, is his or her separate
property."
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Why do we care?
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How it is dealt with
when a marriage ends

The type of
property; its

"character"

determines:




When a marriage
ends

DIVORCE

- C propertyis i lly on divorce

= Separate property is confirmed to the owner

DEATH
" The pass % ofthe property and all of
their separate property

* Ifa person dies intestate, their share of the community property
passes to their spouse.

* The remai ity property ically to the
surviving spouse
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Separate property is
under the sole control of
the owner

Community property is
under either party's
control, but some
unilateral actions are
prohibited, e.g. leveraging
or transfering real
property

A significant difference
between joint tenancy and
community property is the
ability to secretly transfer
away an interest.

During a
marriage




When is it community property?

The art of characterization

_ Whose law controls

The first steps
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DOMICILE AT TIME OF
ACQUISITION

+ The domicile of the marriage at the time
property is acquired determines which law

~ controls characterization.
N + Nevada domiciliaries acquire
. . community property even if purchased N
N in a common law jurisdiction -




Date of
P Acquisition

The inception of title doctrine
Property s acquired on the first date a
person has a right to claim ownership
For example, an option to purchase

property is acquired when the option is
granted
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Tracing

* The process of following property from its first
acquisition to its current form

* Art buff? Think of the progeny of a painting
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Presumptions

And counter-presumptions

* Burdens of production and burdens of proof

The person making a separate property claim bears the
burden of producing evidence of the time and manner of
acquisition.

In the absence of evidence, ALL property owned by a
married person will be treated as community property.
Property acquired during marriage s presumed to be
community property UNLESS acquired by gift, devise, or
descent.

Each type of property s presumed to keep its character

= Butwait...!
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v
Pitfalls

How can we screw things up?
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Separate
property, NOW | . s rcoreeping
did I lose you, | - comminging

|et me count * Implied gifts
the ways.
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Recordkeeping

* The person managing the separate
property is responsible for keeping
adequate records

= Failure to keep adequate records usually
results in a conclusion a contested asset is
community property.

* This s true even if the property began as

separate property.

30

10



4/30/2021

* The mixing of community and separate propertyin a
single asset

= When commingling becomes so complete the q q
separate property cannot be deriified he entze Commingling

asset becomes community property

* There may be an exception if the community
share is de minimus
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Retirement assets

+ Defined contributionplans
+ Defined benefit plans

« Pereria and Van Camp approaches

Some common

scenarios

«Time rule

Real Property

*Malmquist

Implied Gifts

The law creates gifts, usually from separate property to community

Sometimes from separate to separate

Use of separate property to pay community expenses is presumed a gift
Transfer of separate property of one spouse to the separate property of the other is
presumed a gift

Use of separate property to acquire property in joint name is presumed a gift

The law no longer presumes gifts from community propertyto separate property.
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Transmutation

This is the term for the conversion of separate property to community or'vice-vefsa.

What about Credit?
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* Lender Intent Rule
* The character of a loan and the proceeds of the
loan is determined by the primary intent of the
lender
= Intent to what?

* Torely on the borrower's separate or
community property in extending the
credit

* Accomodation signing does not change the
outcome
= A person's general creditworthiness is a community
asset during marriage

36
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Title

Presumptions and
the Uninformed

4/30/2021

37

Is it joint tenancy

or community
property

JOINT TENANCY

= Older case law states a presumption that joint tenancy
title is correct and intended to not be community
property

COMMUNITY PROPERTY

= Newer case law states a presumption that when
separate property is used to acquire property then held
jointly by the spouses is a gift to the community
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Changing the Rules? You
bet!

Premarital agreements
Post-marital agreements

Deeds and express gift language

39

13



Where to Find

the Statutes

4/30/2021

40

14



