| FEATURE

IT'S JURISDICTIONAL, MY DEAR WATSON:
Business Court Considerations

By Ryan C. Plecha and Elizabeth L. Sokol

he Oakland County Business Court was established in 2013 as a division of the

Oakland County Circuit Court “to create a specialized docket for the handling of

business-related litigation.”™ Hon. Martha Anderson and Hon. Michael Warren current-

ly preside over the Oakland County Business Court. All of that is all old news and
common knowledge, as the business court in Oakland County has been operating for over eight
years, so why are we talking about the subject? Despite the fact that the business court has been
in place for nearly a decade, it is helpful to refresh ourselves on a few seemingly basic factors
regarding the specialized business court.
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It is important to remember
that business court jurisdiction
is exactly that — jurisdictional —
and not merely a decision to be
made by the parties. Even today,
Qakland County Circuit Court
deals with having to reassign
cases from business court to
general civil and vice versa. This
does not seem like a big deal,
but with the incredibly high
volume of cases in both courts,?
filing cases in the appropriate
court preserves judicial and
administrative resources. In
addition to filing your case in
the right division of the court
(business or general civil), it is
also important to file your case
in the right venue. Although the
business court statute relies on
the general venue provisions of
MCL 600.1621 et seq. for deter-
mining venue, business disputes
often provide some interesting
considerations related to venue.

I. JURISDICTIONAL

Notice of Busi Court fmph tati

A Business Court docket will begin in the Cakland County Circult Court on June 3, 2013. The
Supreme Court appainted Judge Wendy Potts and Judge James Alexander to preside over the
Businass Court. All Business Court cases must be eFiled and will be assigned by blind draw to
either Jucige Potts or Judge Alexander.

Beginning June 3 and thereafter, the party filing a complaint must give written notice with the initial
pleading that the case qualifies for the Business Court. Parties are encouraged to altach the
Notice of Assignment fo the Business Court form to the plaint (or responsi feading if the
case qualifies for the Business Court but was not noticed as such in the initial complaint, or if the
counterclaim qualifies the case as a Business Court case). The Notice of Assignment to the
Businass Court form may be found at

http:ifwwaw oakgov. comicourtshusinasscourt’D acumeanteiochell . pdf.

A case must be assigned to the Business Court if:
1. The amount in controversy is greater than 525,000, AND

2. All er part of the action includas a business or commarcial dispute.

A business or commercial dispute is any of the following:
1. An action in which all of the parties are business enterprises.

2. An action in which 1 or more of the parties are business enterprises and the other
parties are its or their present or former:

a) Owners 1) Officers

b) Managers g) Agents

c) Shareholders h} Employees
d) Members i) Suppliers
@) Directors ) Competitors

NOTE: The claim must arise out of any of the above refationships.

3. An action in which 1 of the parlies is a nonprofit organization and the claims arise out of
that party’s organizati . g . or fi %

4. An action involving the sale, merger, p
izational structure, g ar

’ of a business enterprise,

Please see MCL 600.8031(2) to see the types of actions that business or commercial disputes
include, and MCL 600,8031(3) to see the types of actions that i ar cor ial disp
exciude,

For more information, please see the Business Courl page on the Circuit Court’s website at

where the amount in controver-
sy exceeded $25,000.00, under
MCL 600.8035(1) as amended,
the business court may award
equitable or declaratory relief, in
addition to damages.

As with all other cases
filed in circuit court, judicial
assignment is by blind draw
among the business court judges.
Further, for cases that do not
initially include business or com-
mercial disputes but that through
counterclaim, amendment,
or another modification later
include a business court claim,
the entire complaint “must”
be reassigned to the business
court.* However, reassignment
away from the business court is
permissive for cases that have
multiple claims “if the action
ceases to include a business or
commercial dispute.” This gives
the business court discretion
to retain cases that may have
resolved their business claims be-

hittp:/iwww oakgov eom/eoursbusinesscourt.

REQUIREMENTS

The business court was estab-

fore final judgment (or perhaps
by way of summary disposition)
but have remaining outstanding

lished pursuant to 2012 PA 333,
which created a division of the
circuit court’ with the stated purpose to
“allow business or commercial disputes to
be resolved with the expertise, technology,
and efficiency required by the information
age economy” and to “enhance the accuracy,
consistency, and predictability of decisions
in business and commercial cases.” Business
court jurisdiction extends to “business and
commercial disputes in which equitable or
declaratory relief is sought or in which the
matter otherwise meets circuit court jurisdic-
tional requirements.™

Assignment to the business court is
mandatory “if all or part of the action
includes a business or commercial dispute.”s
Business court jurisdiction extends to any
case that involves a business or commercial
dispute, even if “it also involves claims that
are not business or commercial disputes,
including excluded claims under section
8031(3).” Thus, claims such as personal inju-
ry, product liability, family and probate mat-
ters, criminal cases, and certain real property,
insurance disputes, and employment/civil
rights claims that, standing alone, do not fall
under the jurisdiction of the business court’
will be assigned to the business court when
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coupled with claims under its jurisdiction.
In response to evidence that “unan-
ticipated claims have been brought before
the specialized court that technically fit
under the current definitions but were
not intended for such courts,” 2017 PA 101
clarified an apparent contradiction between
the definition of a “business or commercial
dispute” in MCL 600.8031(1)(c) and the types
of cases excluded from the business court’s
jurisdictional reach at MCL 600.8031(3). The
amendment clarified that if a case is one
of the enumerated exclusions, the fact that
both parties are business entities will not
otherwise establish business court jurisdic-
tion. Further, the 2017 amendments specifi-
cally enumerated actions “involving the sale,
merger, purchase, combination, dissolution,
liquidation, organizational structure, gover-
nance, or finances of a business enterprise”
as within its jurisdictional scope.? Finally,
the 2017 amendments recognized that “many
commercial disputes request the court to
issue a declaratory judgment addressing a
particular issue or issues, or to award an
injunction or some other equitable rem-
edy.” While the former version of MCL
600.8035(1) was limited to business disputes

claims. Review of assignments to
the business court may be made
by motion to the chief judge of the circuit,
and the chief judge’s determination “is not
appealable to the court of appeals.™s

The lack of an appealable right in an or-
der of assignment to the business court does
not completely divest the Michigan Court
of Appeals of any consideration of business
court jurisdiction — only consideration of
the order of assignment itself. However,
there are only a few cases from the appel-
late court that address the scope of business
court jurisdiction. In what appears to be
the only published case to date — In re Rhea
Brody Living Tr., 321 Mich. App. 304, 309; 910
NW.ad 348 (2017)+ — the Court of Appeals
rejected the notion that the establishment of
the business court divested a probate court
of subject-matter jurisdiction to adjudicate
claims relating to removal of a trustee and
reversal of certain decisions made by the
trustee involving the family businesses. The
court noted that matters under the Estates
and Protected Individuals Code are exempt
under MCL 600.8031(3). “To the extent the
petition involved transactions of the Brody
family businesses or existing contracts, these
matters arose only tangentially to the central



issue of Robert’s breach of fiduciary duty as
trustee of the Rhea Trust. Cathy’s petition
clearly fell within the range of matters
specifically excluded from the definition of
‘business or commercial dispute’ under the
business court statute.”™s

Finally, forum selection clauses cannot
be used to invoke or avoid business court
jurisdiction. In Bowie v. Arder, 441 Mich. 23,
50; 490 NW.ad 568 (1992), the Court of Ap-
peals reiterated the long-standing principle
that “circuit courts do not have jurisdiction
in matters in which jurisdiction is given
exclusively by constitutional provision or
by statute to another court.” This principle
forms the basis for the more recent ruling in
Superior Hotels, LLC v. Mackinaw Twp., 282 Mich.
App 621, 639; 765 NW2d 31 (2009), that “the
converse applies” and “parties cannot by
their stipulation deprive the [appropriate
court] of jurisdiction.” While it remains
to be seen if attempts to “contract in” or
“contract out” of business court jurisdiction
would be upheld on appeal, it seems rather
unlikely, given this precedent.

Il. VENUE CONSIDERATIONS
The statutory establishment of the juris-
dictional parameters of the business court
expressly incorporate existing venue provi-
sions.® Despite the venue provision in the
business court statute, venue for business
court matters is really business as usual and
is governed by MCL 600.1601 et seq. The case
law reveals a few primary areas of conten-
tion, including (1) the appropriate venue
provision to be used in a particular case; (2)
what it means to “conduct business” in a
particular county; and (3) application of fo-
rum selection clauses in business court cases.

In many business court cases, multiple
claims are pursued in a single action and
on both sides of the proverbial “v,” which
can lead to a dispute on the applicable
venue provision. The Court of Appeals has
weighed in on this issue, holding that “if one
of the causes of action pleaded in a multiple
cause of action complaint is based on tort,
regardless of whether damages sought are for
personal injury, property damage, or wrong-
ful death,” the tort venue provisions of MCL
600.1629 control the appropriate venue.”
Such venue precedent is extremely important
to determine venue with cases that mix tort,
contract, and other causes of action, which
is quite common in the specialized business
courts.

It is very likely that venue in business
court cases will depend on whether a defen-

dant is deemed to “conduct business” in a
particular county pursuant to MCL 600.1621.
To satisfy the “conduct business” language
of the statute, there must be “a true business
connection between the defendant and the
selected venue.™® The business activity of a
defendant in a particular county should be
systematic or continuous. More specifically,
“conducting business does not include the
performance of acts merely incidental to the
business in which the defendant is ordinarily
engaged.™ Further, a defendant’s mere stock
ownership in a subsidiary corporation that
did business in a particular county is not
sufficient to establish that the defendant
conducted business in a particular county.
Of course, in any venue dispute, the burden
is on the plaintff to present evidence to
establish that a defendant conducts business
in a particular county to satisfy the require-
ment of the statute.

Remember that business court judges
will likely strictly construe contractual
provisions regarding venue. In one particular
case, Judge Potts (retired) refused to enforce
what was alleged to be a forum selection
clause for the purpose of determining venue.
In so doing, Judge Potts found that the
alleged forum selection clause only referred
to “jurisdiction” and did not deal with venue
specifically” For all attorneys drafting and
attempting to rely on contractual language to
determine venue, you must do so expressly
and specifically.

In sum, business court jurisdiction and
venue provisions, while seemingly straight-
forward, can offer practitioners who are not
well versed in its parameters a challenge.
However, as more business court cases work
their way through the appellate process and
offer more guidance, these foundational
issues should achieve more clarity. 42
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